
LEABHARLANN CHOLAISTE NA TRIONOIDE, BAILE ATHA CLIATH TRINITY COLLEGE LIBRARY DUBLIN
OUscoil Atha Cliath The University of Dublin

Terms and Conditions of Use of Digitised Theses from Trinity College Library Dublin 

Copyright statement

All material supplied by Trinity College Library is protected by copyright (under the Copyright and 
Related Rights Act, 2000 as amended) and other relevant Intellectual Property Rights. By accessing 
and using a Digitised Thesis from Trinity College Library you acknowledge that all Intellectual Property 
Rights in any Works supplied are the sole and exclusive property of the copyright and/or other I PR 
holder. Specific copyright holders may not be explicitly identified. Use of materials from other sources 
within a thesis should not be construed as a claim over them.

A non-exclusive, non-transferable licence is hereby granted to those using or reproducing, in whole or in 
part, the material for valid purposes, providing the copyright owners are acknowledged using the normal 
conventions. Where specific permission to use material is required, this is identified and such 
permission must be sought from the copyright holder or agency cited.

Liability statement

By using a Digitised Thesis, I accept that Trinity College Dublin bears no legal responsibility for the 
accuracy, legality or comprehensiveness of materials contained within the thesis, and that Trinity 
College Dublin accepts no liability for indirect, consequential, or incidental, damages or losses arising 
from use of the thesis for whatever reason. Information located in a thesis may be subject to specific 
use constraints, details of which may not be explicitly described. It is the responsibility of potential and 
actual users to be aware of such constraints and to abide by them. By making use of material from a 
digitised thesis, you accept these copyright and disclaimer provisions. Where it is brought to the 
attention of Trinity College Library that there may be a breach of copyright or other restraint, it is the 
policy to withdraw or take down access to a thesis while the issue is being resolved.

Access Agreement

By using a Digitised Thesis from Trinity College Library you are bound by the following Terms & 
Conditions. Please read them carefully.

I have read and I understand the following statement: All material supplied via a Digitised Thesis from 
Trinity College Library is protected by copyright and other intellectual property rights, and duplication or 
sale of all or part of any of a thesis is not permitted, except that material may be duplicated by you for 
your research use or for educational purposes in electronic or print form providing the copyright owners 
are acknowledged using the normal conventions. You must obtain permission for any other use. 
Electronic or print copies may not be offered, whether for sale or otherwise to anyone. This copy has 
been supplied on the understanding that it is copyright material and that no quotation from the thesis 
may be published without proper acknowledgement.



Deference to the Legislature

A Study of Judicial Deference to Legislative Constitutional
Decision-Making

Brian Foley, LL.B (Dub), B.L.

A thesis submitted to Trinity College, Dublin by Brian Foley in the year two thousand and seven

the degree of Doctor of Philosophy (Ph.D)



I^TR IN ITY  nni I F R F ^TRINITY COLLEGE

2 7 MAY 2008

LIBRARY DUBLIN 

8221



D e c l a r a t io n

I, Brian Foley, declare that this thesis has not been subm itted as an exercise for a degree at this 

or any other University, and is entirely my own work. Furtherm ore I give permission that the 

Library o f  Trinity College, D ublin may lend or copy this thesis upon request as it may see fit. 

This perm ission covers only single copies made for study purposes, subject to normal 

conditions o f  acknowledgement.

D ated this the 23 day o f   ̂ '~2/CCP~~^

Signed:

Brian Foley



*■
:’Wt

X u i i I

'. i. O/; i;-'tfU'.Mh'M'

,'̂ 1-

-'t'-'V''-■ ■- ■'■ .'■'■fc . ,r •■
’ ■., ■ ■ •'■ .' j-t ' ■ '' ■*■.>■■■'„■ '

■f f ' ■ _r ■'. 4 . .41 -r' ■>’’ ?'

^v .-:; 'n V; -v ' . v ..  ̂ ;;ir

■*

I <̂ri"»r-v5
'4 .••v-Xi**! ■*'?'' ••I. • f.''-■'

’̂ •' ' I - I  ̂'i4  ■'• •*''.' j ■:.. I "_,■ V

-■̂H- "I{'|̂  '. J.l. :r'_

■■ >■’ ' ' .  ' ’ : " ' v k  - ' ■

- I ''f.
,v: r. .̂-| V*. . . ^,.,n L-'-.i

r'- '<> UA ■'f? AWP-Î-
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Su m m a r y

In recent times courts and legal scholars have paid increased attention to the concept of 

judicial deference. This thesis examines one discrete strand o f the debate -  judicial deference 

to legislative constitutional decision-making concerning fundamental human rights. It 

critically examines the role and practice of this kind of deference in constitutional 

jurisprudence and offers an account of what, it is argued, is the most defensible case for 

deference in the Irish constitutional order. It argues that there are difficulties with rationales 

which courts currently rely on in support o f deference. However, it is argued that deference 

may be most defensible if Irish courts shift from deferring to hj'pothetical legislative 

constitutional decisions to affording deference only in cases where it can be shown that the 

legislature has offered express and publicly ascertainable justification for a particular 

constitutional decision. It is concluded that the presumption o f constitutionality should be 

abandoned to facilitate this shift in orientation. Deference, it is argued, may be defensible 

where it is earned rather than where it is extended as a matter of course.

Having explained the conceptual and jurisprudential nature of deference in Chapter 1, and 

having argued that deference so defined may be a comparatively advantageous methodology 

of judicial restraint in Chapter 2, Chapters 3-5 build the base for critical analysis by examining 

how courts in Ireland and abroad have practiced and justified deference. Chapter 3 examines 

whether courts practice deference in relation to legislative interpretations of rights or in respect 

o f legislative justifications for limitations placed on rights. In light of discussion of approaches 

favoured in other jurisdictions it is argued that the presumption o f constitutionality 

theoretically commits Irish courts to deference at both stages. It is argued, however, that 

practice does not meet theory and it is suggested that the hypothetical nature of the 

assumptions which the presumption requires has created a judicial bias towards viewing 

deference as relevant only when evaluating legislative justifications for limiting rights. It is 

suggested that this rigid categorisation is not desirable in principle and discusses the possibility 

that abandoning the presumption o f constitutionality may encourage courts to view deference 

as relevant in principle in respect of both interpretative and justificatory matters.

Using a thematic and comparative analysis. Chapters 4 & 5 examines the rationales upon 

which courts in other jurisdictions and Ireland have justified the practice of deference. These 

Chapters conclude that a critical examination o f deference in Ireland requires discussion of 

three major rationales; (1) rationales which rely on distinctions between law and policy, (2) the



value o f democratic legislative process as a means o f  constitutional guardianship and (3) the 

relative practical competences o f  courts and legislatures as constitutional guardians. These 

rationales are critically examined in Chapters 6, 7 & 8.

Chapter 6 argues that invoking law/policy distinctions to justify deference reflects a Diceyan 

theory o f the separation o f  powers which, it is argued, is inappropriate for the Irish 

constitutional order. Chapter 7 examines the relationship between deference and democratic 

legislative process. By examining selected examples o f legislative process it is argued in 

Chapter 7 that the presum ption o f constitutionality is not warranted as a general proposition. 

Chapter 8 discusses the relative competence o f the courts and legislature to deal in matters o f 

constitutional law. It is argued that insofar as legislatures may be deemed to address issues 

which later arise in court, any inferiority in judicial capacity depends on the extent o f  the 

disparity between inform ation the legislature had when legislating and that which was before 

the court at the time o f  hearing. If  such disparities exist, it is argued that they may be 

addressed by procedural reform  to increase the flow o f inform ation to the courts such as 

requiring the legislature to justify its own enactments in court. It is argued, however, that 

there may be a range o f  cases where the legislature cannot be deemed to have addressed 

questions which later arise in court. In such cases, it is argued that courts have an inherentiy 

superior practical com petence because only courts hear the “ flesh and blood” o f such rights 

claims.

T hat argument, however, depends on a normative theory which holds that rights claims should 

be addressed in the context o f  their immediate factual matrices. This reflects a broader 

conclusion offered in Chapters 7 & 8 — a theory o f deference depends on a pre-existing 

norm ative account o f  constim tional interpretation around which one then compares relative 

institutional abilities to “perform ”. W ith that in mind. Chapter 9 proposes that constitutional 

m terpretation may be understood as a prolonged exercise in justification whereby the 

constitutional decision-maker must provide public and demonstrable justification for the 

decisions he makes which, as far as possible, m ust be in the context o f  the specific factual 

matrix o f  the case-at-bar. By way o f  conclusion and application o f this theory Chapter 10 

argues that insofar as legislative decisions about the indeterminate Constim tion may be shown 

to be justified, deference is defensible. W here there is no such justification — as in the cases of 

legislative process discussed in Chapter 7 — deference is no t justifiable and thus the 

presum ption o f constitutionality should be abandoned. Chapter 10 discusses this conclusion 

in m ore detail and defends it against several objections which may be levied against it.

IV
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I n t r o d u c t io n

(T]he duty o f  determining the extent to which the rights o f  any particular citizen, or class of 

citizens, can properly be harmonised with the rights o f  the citizens as a whole seems to us to be a 

matter which is peculiarly within the province o f the Oireachtas, and any attempt to control the 

Oireachtas in the exercise o f its functions, would, in our opinion, be a usurpation o f  its authority.

-  The Supreme Court, in Re Article 26 and The Offences Against the State (Amendment) Bill, 1940'

[T]he People, invoking the Most Holy Trinity.. .enshrined the guiding principles [of the 

Constitution] in language simple and direct; and they entrusted to the Judiciary the tremendous 

responsibility o f  maintaining their constitutional monument against legislative attack.

— Gavan Duffy J, in The State (Burke) v Lennon^

This thesis critically examines judicial deference to legislative constitutional decision-making 

concerning fundamental hum an rights in the Irish constitutional context and discusses what 

the m ost defensible case for such deference may be. The purpose o f this introductory section 

is to introduce the constitutional context and nature o f  deference, to explain the aim, scope 

and importance o f  subject-m atter o f this thesis and to set out the structure o f the argument 

which follows.

T h e  C o n s t i t u t i o n a l  C o n t e x t  a n d  N a t u r e  o f  D e f e r e n c e

The fundamental source o f  law in Ireland is the Constitution - our basic law, our bunreacht. It 

plays a very particular role am ongst laws in our society as it is supposed to limit how the State 

may legislate because we, the people, have rights protected by the Constitution upon which 

the State cannot unjustiy trespass.^ If, however, we look to the Constitution to teU us exactiy 

w hat the State can and cannot do, then we may be disappointed, because it offers very littie 

precise guidance in that regard. O f  course, it gives general guidance as to what kinds o f laws 

should arouse our suspicion. W e know that because there is some general protection for 

property rights, we should be suspicious o f  legislation which seeks to take away our property.

> [1940] IR470, at 481.
2 [1940] IR136, at 143.
’ See the comments o f Wilson J in the Canadian case o f R Morgentaler [1998] 1 SCR 30, at 164 where she 
described the function o f  nghts as being “to erect around each individual, metaphorically speaking, an invisible 
fence over which the state will not be allowed to trespass”.
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In a metaphorical sense, such legislation is on constitutional waters. However, not all 

legislation on constitutional waters must sink because we recognise that most o f our rights 

may be limited. So, whereas we may be suspicious o f  laws which take away our property, 

suspicion alone is not enough. Rather, we must have some way o f distinguishing those laws 

which may do this legitimately from those which do not and the constitutional text itself is not 

reaUy enough to give us concrete answers in this regard.

This does not mean that we must accept the Critical Legal Studies cry that constitutional law is 

hopelessly indeterminate.'' The Constimtion will not support any claim.^ Rather, the text is 

under-determinate -  some areas will require more interpretation than others and some 

interpretations are going to be less plausible than others. Schauer puts it as foUows;-

However little the text might answer the question o f  what should be done within the frames established 

by the various constitutional clauses, the document at least provides a series o f  more or less distinct 

fram es...W e can thus view these linguistic frames as telling an interpreter, example the Supreme 

Court, which areas are legitimately within the province o f interpretation..

But even within such “Linguistic frames”, interpretation — i.e. the making o f constitutional 

decisions — requires choice? We are then faced with the question o f  which institution should be 

entrusted with the monumental power to make such choices for the people.*

The literature on this point is enormous. For a sampling o f  articles addressing the indeterminacy point see 
Singer, “T he Player and the Cards: Nihilism and Legal Theory” (1984) 94 Yak L.J. 1; Boyle, “The Politics o f 
Reason: Critical Legal Theory and Local Social Thought” (1985) 133 U. Pa. L. Rev. 685; Peller, “The Metaphysics 
o f American Law” (1985) 73 Cal L. Rev. 1151. For CLS writings on indeterminacy specifically in the
constitutional context, the work o f Mark Tushnet is instructive. See e.g. Tushnet, “A N ote on the Revival o f
Textualism in Constitutional Theory” (1985) 58 So. Cal L. Rev. 683; Tushnet, “Critical Legal Studies and 
Constitutional Law: An Essay in D econstruction” (1984) 36 Stan. L. Rev. 623; Tushnet, “Following the Rules 
Laid Down: A Critique o f Interpretivism and Neutral Principles” (1983) 96 Harv. L . Rev. 781.
5 For detailed arguments to this effect made in response to the CLS literature, see e.g. Schauer, “Easy Cases” 
(1985) 58 So. Cal L. Rev. 399; Solum, “O n the Indeterminacy Crisis: Critiquing Critical D ogm a” (1987) 54 U. Chi. 

Rev. 462.
 ̂Schauer, “Easy Cases”, loe. at., n.5, at 431.
 ̂ See Fredman, “From  Deference to Democracy: The Role o f Equality under the Hum an Rights Act, 1998”
[2006] \2 2 L .Q .R . 53, at 53.
* See Rosenfeld, “Constitutional Adjudication in Europe and the United States: Paradoxes and Contrasts” (2004) 
2 In t’l  J. Const. L  633, at 652-653; Dworkin, Freedom’s Laiv: The Moral Reading of the jAmerican Constitution (Oxford, 
Oxford University Press, 1996), at 74 (where Dworkin argued that in relation to “intractable, controversial, and 
profound questions o f  political morality that philosophers, statesmen and citizens have debated for centuries...” , 
people living in a judicial supremacy find themselves having to “accept the deliverances o f  a majority o f the 
justices, whose insight into these great issues is not spectacularly special”); Waldron, “The Core o f  the Case 
Against Judicial Review” (2006) 115 Yale l^J. 1346, at 1367 (describing the kinds o f issues which may arise under 
the banner o f rights: “They define major choices that any m odem  society must face, choices that are reasonably 
well understood in the context o f existing moral and political debates, choices that are focal points or moral and 
political disagreement in many societies.”).
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The Supreme C ourt’s dictum in 'Ke Article 26 and The Offences Against the State (Amendment) Bill, 

1940^ (quoted above) belongs to the school o f  thought which believes that the people’s 

representatives in the legislature should be entrusted with this power. Michael Perry describes 

this kind o f  argum ent as follows:-

P]f there are, among the reasonable answers, better and worse answers, there is no reason to think that

the Supreme Court is more likely (or as likely) to identify the better answers than the electorally

accountable representatives o f the people...'®

The idea that the authoritative constitutional decision-making may be entrusted to the 

legislature is no t new. As James Madison noted during the First Congress:-

I suppose an exposition o f the Constitution may come with as much propriety from the Legislature, as 

any other departm ent o f the G overnm ent."

N othing has yet been offered to invalidate the doctrine, that the meaning o f  the Constitution may as 

well be ascertained by the legislative as by the judicial authority.'^

A species o f this kind o f argument, made recendy by scholars such as Mark T ushnet,”

maintains that the Constitution should be taken away from the courts and left to the

stewardship o f  our democratic institutions. This does not mean that majorities are to be left 

to their own devices. These arguments propose that whereas constitutions are legitimate 

forms o f restraint over majority action, it should be up to the elected representatives in the 

legislature to work out what the substantive content o f  those restraints are.’ *̂

The school o f  thought represented by Gavan Duffy J ’s dictum from  State (Burke) v Tennon^ 

rejects this notion o f  legislative constitutional guardianship. From  this perspective, the whole 

point o f  a written constitution is to avoid the centralisation o f  constitutional pow er within the 

legislative branch. The legislature, w hen legislating, may o f course take the Constitution into

[1940] IR 470
Perry, “The Constitution, The Courts, and The Question o f  Minimalism” (1993) 88 'Nw. U. L. Rev. 84, at 127.

"  Annals of Congress, 1*' Congress, 1" Session, (June 16, 1789), at 479. Reproduced online at 
< h t tp : / /m em ory.loc.gov/cgi-bin/ampage?collId=llac&fileName=001/llac001.db&recNum==241> (last visited, 
20 August 2006).

Annals of Congress, 1®' Congress, 1®' Session, (June 18, 1789), at 568. Reproduced online at 
< http://m em ory.loc.gov/cgi-bin/am page?collId=llac& fi]eNam e=001/lIac001.db& recNum =285> (last visited, 
20 August 2006).

Tushnet, Taking the Constitution Awc^ From the Courts (Princeton, Princeton University Press, 1999).
'■* Tushnet, “Conservative Constitutional Theory” (1985) 59 Tul L. Rev. 910, at 912-913.
'5 [1940] IR 136

3



Introduction

account, but their judgment on constitutional matters is always subservient to the final and 

authoritative judgment o f  the Courts. As put by Lord Steyn in Brown v Stott-^^

[0]nly a neutral, impartial and independent judiciary can carry out the primary task o f securing and 

enforcing.. .rights.'^

The choice for Ireland, however, is not between the extremes o f  legislative and judicial 

exclusivity over the Constitution. This is because, in Ireland, the power to judicially review 

legislation is envisaged by the Constitution itself'® When applied to the Irish context, 

abolitionist arguments like those advanced by Tushnet are, at best, more or less political 

arguments for constitutional amendment.’® So, if, in Ireland, one has reservations about the 

legitimacy o f  judicial review, one must find ways o f expressing this within a system which 

recognises the prima facie legitimacy o f that institution. One way o f  doing this is through the 

concept o f  deference or, more precisely, the concept o f  judicial deference to legislative 

constitutional decision-making.^^ When exercising their power o f  review, it may be said that 

courts should defer to the constimtional decisions which the legislature may have reached in 

enacting legislation. It is this — the concept o f judicial deference to legislative constitutional 

decision-making — which forms the subject o f this thesis.

[2001] 2 All ER 97.
[2001] 2 All ER 97, at 118. It may be noted, however, that the decision in Brown is also notable for its 

discussion and application o f deference which, one may suggest, does not sit easily with the dictum above. For 
other dicta to a similar effect see National Union of Railivctymen v Sullivan [1947] IR 77, at 100 per Mumaghan J 
(“ [T]he object o f stating a principle in the Constitution is to Umit the exercise by the Legislature o f its otherwise 
unlimited power o f  legislation”); Bucklq v The A ttorn^ General [1950] IR 67, at 70 per Gavan Duffy J in the High 
Court (“ ... [T]he Constitution entrusts to the Courts o f  Justice, and to no other organ of State, the general power 
to administer justice...”); O ’Byme v Minister for Finance [1959] IR 1, at 5 per O ’Byme J (“ ...[P]rinciples embodied 
in the Constitution as being o f fundamental importance or value, safeguards for the rights o f  the individual, 
restrictions on the full powers o f  the Legislature or o f the executive considered to be in the public interest or 
dictated by considerations o f public morality or social justice.. .were intended to be protected against hasty or 
arbitrary change.”); The State (Quinn) v Ryan [1965] IR 70, at 122 per O ’Dalaigh CJ (“The intention [of the 
Constitution] was that rights o f substance were being assured to the individual and that the Courts were the 
custodians o f  these rights.”). See also Cooper v Aaron (1958) 358 US 1, at 17 per Harlan J (“ [The Supreme Court] 
is supreme in the exposition o f the law o f the Constitution”). Or, as stated in a m ore forceful way by 
McCormack: “ P]f a court is not willing to enforce a provision or principle, then that provision or principle is not 
law” - McCormack, “The Political Question Doctrine -  Jurisprudentially” (1993) 70 U. Det. Mercy L. Ret/. 793, at 
822.

Article 34.3.2 makes it reasonably clear that the High Court has the power to consider the constitutionality o f 
an Act o f the Oireachtas: “Save as otherwise provided by this Article, the jurisdiction o f  the High Court shall 
extend to the question o f  the validity o f any law having regard to the provisions o f  this C onstitution.. .” . Article 
34.4.3 equally envisages the Supreme Court engaging in such a role (to the extent as is co-extensive with its 
appellate jurisdiction). Judicial review per se, it seems, is constitutionally legitimate in Ireland. In the United 
States, the power o f judicial review was first implied into the structure o f  the constitution in Calder v Bull (1798) 3 
US (3 Dali.) 386 but more famously in Marbury v Madison (1803) 5 US (1 Cranch) 137 and the reasoning employed 
therein has been extensively criticised. See generally Fallon, “Marbury” (1992) 44 Stan. L. Rev. 219, Van Alystne, 
“A Critical Guide to Marbuty vMa£son” (1969) Duke L.J. 1.

The same may be true o f the United States despite the fact that Marbuiy read the power o f  judicial review into 
the Constitution. A t this point in time, the institution o f judicial review is so well-established in the United States 
that the only politically acceptable for its removal may be through constitutional amendment.

See Perry “Protecting Human Rights in a Democracy: W hat Role for the Courts?” (2003) 38 Wake Forest L. Rev 
635, at 697-688.
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The nature o f deference will be explored in detail in Chapter 1, but for present purposes it 

suffices to describe it as follows. Deference, in the broadest sense, describes a situation where 

a decision-making body, which we will refer to as “A ”, decides a case, “C ”, not on the basis o f  

its own independent assessment, but by treating the decision o f  some other decision-making 

body, “ B”, in respect o f C as, in some degree, authoritative for its own (i.e. v4’s) decision. 

Whereas C may be before A  for decision, B’s decision “lives on” in A ’s decision because it is, 

in some way or degree, an authority over A  which effects how A  can decide to resolve C}^

Technical precision, however, tends to come at the cost o f  comprehensibility, so it wiU help to 

put this in the practical context o f how a court may defer to the legislature’s view o f  the 

Constitution. Assume that C represents a constitutional issue o f some kind — perhaps the 

question o f whether it is legitimate to limit one’s ability to broadcast religious advertisements 

on the radio. Assume also that A  represents the court and B, the legislature. The idea o f  

judicial deference to legislative constitutional decision-making is that the court, A ,  may defer, 

in some degree, to the decision, C, o f  the legislature, B, in respect o f  the constitutionality o f  

the legislation under challenge.^ The court, if it chooses to defer, will defer to the legislature’s 

decision that, in fact, it is constitutionally legitimate to legislate in this fashion.

Discussion o f  this conception o f deference focuses on the question o f how constitutional 

decision-making power should be distributed at the moment of adjudication — deference is 

afforded to a previous legislative decision on the constitutional issue now before the court.^^

O f course one may point out that courts are never allowed to make truly independent decisions because, in one 
sense or another, the law itself mediates between judges, their personal morality and the decisions which they 
may make. See Raz, E.thics in the Public Domain (Oxford, Clarendon, 1994) at 195-219. By way o f  response, and 
by using the term “independent assessment” I do not, however, mean here that the decision-maker is free to 
make his own independent moral evaluation, but rather that he does not have to defer to the decision o f some 
other decision-maker within a particular framework -  like that o f a constitution.

For a similar description see Perry, “Protecting Human Rights In a Democracy: W hat Role for the Court” , loc. 
cii., n.20 at 679. See also Steyn, “Deference: A Tangled Story” [2005] P.L. 346, at 346, 349.

W hereas the conceptual nature o f  deference is explained in detail in Chapter 1, it may be noted here that this 
kind o f deference is to be distinguished from the distinct m ethod o f  how courts may deal with evidence when 
hearing constitutional questions. As noted above, the concept o f  deference which this thesis deals with is where 
the court, in some way, defers to a previous legislative judgment on the question now before the court. Imagine, 
however, a case which raised complex questions about social science and questions o f empirical fact -  perhaps a 
challenge to anti-smoking legislation like that which is currently working its way through our courts (P/ Carroll v 
Ministerfor Health [2005] lESC 26 — still at pre-trial stage). It is possible that at the hearing, the State may wish to 
adduce a whole host o f  evidence to support its legislation. The court may hear, for example, that smoking is 
harmful and addictive and that children are particularly susceptible to developing an addiction after just one 
cigarette. The court may not be in a position to independently determine whether this evidence is correct or not, 
but may believe it more persuasive than the evidence o f the plaintiff s who argue to the contrary. Thus, by 
accepting this evidence, the court, in some way, could be said to defer to it. However, accepting evidence raised at 
trial in such a fashion does not necessarily entail deference to a legislative constitutional decision because there 
may be no guarantee that the legislature actually acted on the basis o f such evidence. Moreover, in such a case, 
the court is not really deferring to the State’s evidence because there is anything “ special” about it by reason o f its
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This, however, is not the only way in which a legal system can distribute decision-making 

power over constitutional questions. James Madison, Thomas Jefferson and Abraham 

Lincoln believed (in differing degrees o f intensity) that courts should not finally settle questions 

o f constitutional law and that other organs o f  State such as Congress or the President were 

entided, as Lincoln said, to “favour.. .measure[s] that [do] not concur with the principles o f  

[judicial] decision[s]”.̂ '* In a more pointed sense, Jefferson believed that each organ o f  State 

had “the right to decide for itself what is its duty under the Constitution, without any regard to 

what the others may decide for themselves under a similar question”.̂ ^

In m odem  times some jurisdictions have adopted mechanisms to share the burden of  

constitutional labour outside o f the moment o f adjudication. For example, s.33 o f the 

Canadian Charter o f Rights and Freedoms allows legislatures (either federal or provincial) to 

“override” provisions o f the Charter. Also, under the Human Rights Act, 1998 a judicial 

“declaration o f  incompatibility” does not invalidate legislation or bind Parliament and allows 

Parliament to (in theory) disagree with judicial reasoning employed when declaring legislation

source or pedigree. Rather, what is going on here is simply an application o f  the normal rules o f  trial procedure -  
a court chooses to rely on the most persuasive evidence is it offered whether o r not this evidence formed part o f 
a previous legislative decision or not and the pedigree o f the evidence is not really in issue. Conceptually speaking, 
however, the presumption o f  constitutionality tends to overcome this difficulty as the court may presume that 
evidence before it was what the legislature actually had in mind when legislating. It is, however, the legitimacy of 
this kind o f approach which is a central theme in this thesis.

Quoted from a speech delivered at Quincy, Illinois, October IS'**, 1858, in the Sixth Part o f the Lincoln- 
Douglas debates reproduced in Debates of Lincoln Douglas: Carefulfy Prepared by the Reporters of Each Par^ at the 
Times of Their Delivery (Originally published, 1860, digitally reproduced by Digital Scanning Inc, 1998). The 
debates are also available at < h ttp ; / /www.founding.com/Iibrary/lbody.cfm?parent=64> (last visited 20 August 
2006). Lincoln stated this position in the context o f  the infamous decision o f Dred Scott v Sandford (1857) 60 US 
393 where the Supreme Court held that the United States’ Constitution prohibited the enactment o f law or the 
entering into o f  inter-State treaties (such as the Missouri Compromise) banning slavery and holding that negroes 
could not, as citizens, enjoy rights under the Constitution -  effectively upholding slavery. However, Lincoln 
accepted that the political branches must respect the decision o f the Court as between the litigants (i.e. it could 
not overturn the actual decision). Thus he accepted the result in Dred Scott, but rejected that it established any 
general principle binding on Congress or the President. In such a case, as Lincoln later stated in his First 
Inaugural Address in Washington D.C on March 4, 1861, “the people will have ceased to be their own rulers” 
(reproduced in Heffner, A  Documentary Histoty of the United States (7* Ed., New York, New American Library, 
2002) 172, at 177). For discussion see Tushnet, Taking the Constitution Awc^ From the Courts, op. cit., n .l3 , at 8-9. 
Lincoln thus believed that the court was not infallible such that other institutions must accept its decisions as 
general principles. It should be noted, however, that Lincoln did not direcdy oppose Dred Scott by any executive 
act. He did, however, find a vent for his views on judicial infallibility when he famously and unilaterally sought 
to suspend habeas corpus through authorising various military commanders to refuse the production or release of 
persons arrested on suspicion o f treasonous or rebellious acts. One such arrestee sought an enquiry into his 
detention, but his production was refused on the basis o f  Lincoln’s order. Taney CJ (who was sitting alone, on 
circuit in Maryland) in E x  parte Menyman 17 F. Cas. 144 (C.C.D. Md. 1861) (No. 9,487) held that whereas the 
power to suspend habeas corpus did exist under Article 1, Section 9, Clause 2 o f  the Constitution, such a power 
was only exercisable by the President acting with the express statutory backing o f  Congress. Interestingly, Taney 
CJ did not order the release of Merryman, but rather directed the clerk o f the court to forward a copy o f  his 
decision to Lincoln seemingly inviting Lincoln to decide how to respond which he did by refusing to budge. See 
Michelman, “Living With Judicial Supremacy” (2003) 38 Wake. Forest. L. Rev. 579 at n.69.

Letter to Judge Spencer Roane, September 6, 1819 reproduced in Jefferson, Memoirs, Correspondence and Private 
Papers of Thomas Jefferson: Late President of the United States (London, Colburn & Bendey, 1829) 324 at 326. For a 
m odem  perspective see Meese, “The Law o f the Constitution” (1987) 61 Tul L. Rev. 979 where former Attorney 
General o f the United States Edwin Meese argued that constitutional decisions o f the Supreme Court did not 
bind the President o r Congress who, were entided to reach their own independent constitutional decisions.
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to be incompatible with the European Convention on Hum an Rights. These devices 

dem onstrate that it is possible to distribute constitutional labour by rejecting the proposition 

that courts are infallible in matters o f constitutional law and providing channels for legislative 

“responses” to judicial interpretations o f  the Constimtion.^*'

This thesis, however, is solely concerned with a discussion o f deference at the m om ent o f 

adjudication — i.e. the question o f judicial deference to previous legislative decision upon a 

constitutional point now before the court. Further, this thesis does no t offer a general theory 

o f deference in respect o f all issues o f  constitutional law. The focus o f  it is solely on the 

relatively discrete area o f judicial review o f  legislation which is alleged to breach one or more 

o f  the fundamental rights protected by the Irish Constitution.^’ It would by no means follow 

that the arguments advanced in this thesis would apply as a m atter o f course when deciding, 

for example, the very different issue o f the extent to which the courts should intervene in 

inter-institutional conflicts hetmen the legislature and executive^** or, indeed, in relation to the 

question o f judicial review o f  executive action alleged to unlawfully violate the Constitution.^^ 

Those are, o f  course, worthy areas o f study, but are outside the scope o f  this thesis.

A im  a n d  Sc o p e  o f  T h e s is

The aims o f this thesis are two-fold. First, it aims to describe and analyse the generally diffuse 

and latent approach o f the Irish courts to deference and to examine it in the context o f 

themes which are discernible in the rights jurisprudence o f  other jurisdictions. The aim here is 

both constructive and negative. It is constructive in the sense that I attem pt to argue that 

whereas the Irish jurisprudence is latent and fragmented, there is an Irish practice o f  deference 

and that it can be read (although speculatively) as broadly reflective o f comparative 

benchmarks. It is negative in the sense that I argue that existing rationales for this practice are

For discussion o f the merits o f such an approach see e.g. Perry, “The Constitution, The Courts, and The 
Question o f  Minimalism”, loc. at., n.lO, at 153-160; Perry, “Protecting Human Rights In a Democracy: What Role 
for the Court”, loc. cit., n.20, at 665-673. For a recent discussion o f the jurisprudential issues surrounding the 
override provision in Canada see Kahana, “Understanding the Notwithstanding Mechanism” (2002) 52 Univ. of 
Toronto L.J. 221.

I.e. the rights protected by Articles 40-44 o f  the Constitution. However, the arguments and conclusions 
advanced in this thesis would apply equally to judicial review o f legislation under Article 38.1.

For discussion see Tushnet, Taking the Constitution Away From the Courts, op. cit., n .l3 , at 95-128.
Although it is submitted that in Ught o f the radically differing opinions on the Supreme Court in 0  <& L  v 

Minister for Justice [2003] 1 IR 1, this is an area in urgent need o f  consideration particularly because o f  the potential 
for excessive deference to amount to a violation o f  Article 13 ECHR as held in Smith e5̂  Grady v The United 
Kingdom (2000) 29 EHRR 493.
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highly unsatisfactory. Second, this thesis attempts to build upon this analysis and to describe 

the most defensible case for deference.

One may object that an examination of the most defensible case for a particular practice does 

not involve the somewhat tongue-twisting notion of a defence o f the most defensible case — 

i.e. a defence o f deference per se. Two points can be made in this regard. First, although it is 

true that Irish courts are rarely express in discussing it, deference is not a stranger to Irish 

constitutional jurisprudence. Deference — through the presumption of constitutionality — has 

always been a part of Irish constitutional law. In a more developed sense, our courts have 

varied the strength of the presumption in certain cases and developed slightiy more 

autonomous principles — such as rationality review — which reflect a basic acceptance of 

deference as part of the constimtional order. Insofar then as deference may be part o f our 

constitutional culture and, as we will see, insofar as it is a part o f the constitutional culture of 

other jurisdictions, it is reasonably arguable that it is likely to be part of our constitutional 

future. Thus, as Dworkin may put it, I do not propose a theory o f legislative-judicial relations 

“on a clean-slate”.̂ *̂ Rather, I seek to examine what the most defensible form o f an existing, 

but flawed, practice may be — i.e. an attempt to offer an account o f an existing practice as the 

best that it can be.^’

Second, whereas the above describes the dominant aim of the thesis, I also argue that the idea 

o f deference — of sharing constitutional labour — is defensible. If the legislature can be 

“trusted” to make good constimtional choices (according to whatever criteria one has for 

evaluating what a “good” constitutional choice is^^ then it is far from unreasonable to 

propose that such decisions should have no weight or influence over the judiciary. O n the 

contrary, so long as institutional choices are made in the right way, the very idea o f sharing 

“constitutional labour” between courts and legislatures can play a key role in addressing the 

generally recognised need for balance as between the judicial and legislative power or, in a 

more general sense, the balance between constitutionalist concerns and principles of 

democratic or majoritarian politics.

O f course, it may be the case that some believe that deference, even when put in its most 

defensible light, is an unwelcome aspect of our constitutional practice. Indeed, it would be 

foolish to think that anything in this thesis could come close to the “last word” on deference.

Dworkin, “The Forum o f Principle” (1981) 56 N.Y.U. L. Rev. 469, at 472.
For employment o f  a similar methodology see Sager, justice in Plainclothes, A. Theory of American Constitutional 

Practice (New Haven, Yale University Press, 2004).
This particular issue is discussed in Chapter 1, at 26-29 and throughout Chapter 9.
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However, it is arguable that the ongoing debate over deference should, at the very least, take 

place in the context o f the m ost defensible case. If  one is to oppose deference per se, it seems 

to be quite reasonable to assume that the m ost instructive and enlightening opposition will be 

that which is levied against deference in its best light. Thus, by aiming to provide an account 

o f  just that, it is hoped that this thesis may offer some advance in this area o f constitutional 

theory and may assist in focussing future critique not on deference at its worst, but on 

deference at its best.

J u s t i f ic a t io n  o f  T h e s is

W hereas questions pertaining to judicial power and the Constitution are clearly o f sigmficant 

im portance in legal and political spheres, it is submitted that there are three key reasons why 

the discrete strand o f  constitutional law examined in this thesis is particularly worthy o f  study.

First, the extent to which, if at all, constitutional power should be shared between the 

legislature and the courts is an issue that goes to the root o f the separation o f powers.”  If  a 

court acts deferentially by viewing legislative constitutional decision-making as, in some 

degree, authoritative for its own decision then it, in effect, concludes that the legislature and 

not the court is, to the equivalent d e g r e e , t h e  authoritative decision-maker in respect o f 

constitutional rights. O n the other hand, empowering a court to reach independent 

assessments o f legislative constitutional decisions may raise issues about, for example, the 

suitability o f  courts to evaluate decisions laden with social and economic policy implications. 

Why should it be the court which gets “ full pow er” to decide whether legislation which 

restricts the permissible rent that landlords may charge tenants is or is no t in the “com m on 

good” ? In short, one’s position on deference (whatever it is) will reflect a particular theory 

about how pow er to decide issues o f rights should be distributed within a constitutional order 

and that is quite an im portant aspect o f  the separation o f  powers.^^

Second, deference has not been the subject o f m uch judicial or academic scrutiny in Ireland. 

This contrasts with the position in other jurisdictions where judicial consideration o f the

See e.g. Mendes, “In Search o f  a Theory o f  Social Justice; The Supreme Court Reconceives the Oakes Test” 
(1990) 24 Revue Juridique Themis 1, at 15; Newman, “The Limitation o f Rights: A Comparative Evolution and 
Ideology o f the Oakes and Sparrow Tests” (1999) 62 Sask. L. Rev. 543, at 564-565.

I.e. equivalent or proportionate to the degree o f  authority afforded to the legislative decision.
■’5 See Steyn, “Deference: A Tangled Story”, /oc. cit., n.22, at 346 (“How effectively the courts perform [the task of 
protecting citizens from abuse o f power] is affected by the extent to which they must be complaisant to the views 
o f the other branches o f  government when considering the issues in cases before them.”)
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deference question is one o f  the most obvious features in human rights jurisprudence. British 

courts have paid serious attention to deference in relation to the Human Rights Act, 1998.^  ̂

Similarly, in Canada, and in particular since the decision in RJR-MacDona/d v Attorney General of 

Canada^  ̂ the “deference question” has been at the forefront o f several high-profile 

constitutional cases.^® Likewise in the context o f  the European Convention o f  Human Rights, 

the doctrine o f  the “margin o f appreciation” plays a prominent role in the jurisprudence o f  the 

European Court o f Human Rights.^^

For a (random) sampling o f  the case-law see e.g. R v DPP, exp  Kehilene [2000] 2 AC 326; ^rown v Stott [2001] 2 
All ER 97; R v Lambert [2001] 1 All ER 1014; R (Pearson) v Secretary of State for the Home Department, Unreported, 
Court o f  Appeal, 4 April, 2001; R (A.lconbury Developments Ltd) v Secretaiy of State for the Environment and the 'Regions
[2001] 2 WLR 1389; International Transport Roth GmbH v Secretary of State for the Home Department [2002] 3 WLR 344; 
RfS) V Chief Constable of South Yorkshire [2002] AU ER (D) 266; R (Hooper) v Secretary of State for Work and Pensions
[2002] EW HC 191 (Admin) (Queens Bench); R (Smith) v Barking and Dagenham London Borough Council [2002] AU 
ER (D) 266; R(M) v Inner London Crown Court [2003] EW HC 301 Admin; A  and X  and Others v Secretary of State for 
the Home Department [2004] UK HL 56.
37 [1995] 3 SCR 199.

It is equally true that in decisions prior to RJR-MacDonald the Supreme Court had differed over how 
deferentially to apply the test established in R v Oakes [1986] 1 SCR 103 which is, essentially, the same as the 
proportionality test currently in vogue in Ireland. Some judgments, argued for a strong measure o f deference in 
the analysis. See e.g. R v Edwards Books A r t  [1986] 2 SCR 713; United States v Cotroni [1989] 1 SCR 1469; Re 
ss.191 and 195.1 of the Criminal Code [1990] 2 SCR 1123 (known as “the Prostitution Reference’)', Andrews v Law Society 
[1989] 1 SCR 143; R v Ladouceur [1990] 1 SCR 1257; R v Whyte [1988] 2 SCR 3. O n other occasions, however, the 
Court seemed to apply Oakes with far less deference. See e.g. Ford v Quebec [1988] 2 SCR 712; Black v Law Society 
of Alberta [1989] 1 SCR 591; Edmonton journal v Alberta [1989] 2 SCR 1326; R v Vaillancourt [1987] 2 SCR 636; R v 
Martineau [1990] 2 SCR 633; R v Logan [1990] 2 SCR 731; R v Nguyen [1990] 2 SCR 906. For a thorough 
examination o f  the authorities and different judicial preferences see Beatty, Talking Heads and the Supremes: The 
Canadian Production of Constitutional Review (Toronto, Carswell, 1990), at Chapter 3. In this context, it is submitted 
that the RJR-MacDonald decision had two effects. Whereas there had been diverging applications o f  Oakes before 
R]R-MacDonald, the Court had never disagreed so intensely over the deference question as they did in RJR- 
MacDonald where it split 5-4 specifically on the issue o f deference. The first effect o f RJR-MacDonald was 
therefore to crystallise divisions on the Supreme Court which would become quite obvious in later cases. 
Further, the majority whereas adopting a general anti-deferential posture, did concede that deference was 
appropriate in the relation to “least restrictive alternative” limb o f Oakes. This, however, simply meant that 
arguments against deference would have to be made in other ways. The second effect o f RJR-MacDonald was 
therefore to widen the relevance o f  deference beyond the “least restrictive alternative” limb o f the proportionality 
test. Thus, rather than settling the deference question, RJR-MacDonald arguably shifted its context into other 
aspects o f the Oakes test. For example, in The Queen v Sharpe 2001 SCCDJ 42 the majority o f  the Supreme Court 
upheld deference at the “least restrictive alternative stage” but then appUed non-deferential analysis in respect of 
the overall “proportionality” o f  the tights limitation in question which achieved pretty much the same thing as 
non-deferential application o f  the least restrictive alternative test. For an overview o f the position up to 1999 see 
Newman, “The Limitation o f  Rights: A Comparative Evolution and Ideology o f  the Oakes and Sparrow Tests”, 
loc. cit., n.33. For later cases where the deference question assumed a fundamental importance see e.g. Dunmore v 
A ttorn^ Generalfor Ontario 2001 SCCDJ 127; The Queen v Sharpe 2001 SCCDJ 42; A ttorn^ General of Canada v Harper 
2004 SCCDJ 1571; Thomson Newspapers v Canada [1998] 1 SCR 877; A tto m ^  General for Ontario v M  H  1999 
SCCDJ 10; Sauve v Canada [2002] 3 SCR 519; Lavoie nir Hien v The Queen 2002 SCCDJ 301; Newfoundland (Treasury 
Board) v Newfoundland Association of Public Employees 2004 SCCDJ 3222; Chaoulli v Quebec [2005] 1 SCR 791. For 
some recent discussion see Johnson, “Abdicating Responsibility: The Unprincipled Use o f Deference in Lavoie v 
Canadd' (2004) M  Alberta. L  Rev. 561; Moon, “Justified Limits on Free Expression: The Collapse o f  the General 
Approach to Limits on Charter Rights” (2002) 40 Osgoode Hall L.J. 337; King, “Constitutional Rights and Social 
Welfare: A Com m ent on the Canadian Chaoulli’Decision” [2006] 69 M .L R . 631.
3'* For detailed discussion o f  the margin o f  appreciation and its invocation see e.g. Yourow, The Margin of 
Appreciation in the Jurisprudence of the European Court of Human Rights (The Hague, Kluwer, 1996); Arai-Takahashi, 
The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the E C H R  (Antwerp, 
Intersentia, 2002). See also Mahoney, “Marvellous Richness o f  Diversity or Invidious Cultural Relativism?” 
(1998) 19 H .R .LJ. 1; Singh, H unt and Demetriou, “Is there a Role for the Margin o f Appreciation in National 
Law after the Hum an Rights Act?” [1999] E .H .R .L K  15.
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The Irish position is somewhat different. O f course, as the Supreme Court put it in Curtin v 

Ddil Eireann^ “universally [and] ever since” the decision in Pigs Marketing Board v Donnelly^  ̂

Irish courts have operated under the presumption o f constitutionality*'^ which, itself, (and this 

will be explained in more detail in Chapter 1) is a deferential principle o f  judicial review.'’’ 

Moreover, as Hogan & Whyte have suggested, the intensity o f the presumption may vary 

according to the particular context o f the case-at-bar."*  ̂ It seems reasonable therefore, to say 

that deference, at least in principle, is a well-established aspect o f  our constitutional 

jurisprudence. However, in contrast to other jurisdictions, the Irish approach to deference has 

developed largely without much express judicial comment.'*^ Whereas this point is developed in 

Chapter 5, it is not always the case that the courts say anything overt about a variable standard 

o f deference.'** Indeed, even in cases where the courts may be read as varying the strength o f  

the presumption, the reasoning employed and the discussion o f the underlying relevance o f  

deference lags behind that in the British or Canadian case-law.''^ Courts have also generally

[2006] lESC 14, at page 52 o f the transcript.
[1939] IR413
See per Hanna J in Pigs Marketing Board v Donnelly [1939] IR 413, at 424. (“When the Court has to consider the 

constitutionality o f a law it must, in the first place, be accepted as an axiom that a law passed by the Oireachtas, 
the elected representatives o f the people, is presumed to be constitutional unless and until the contrary is clearly 
established”).

The classic discussion o f the relationship between deference and presumptions o f  constitutionality is Thayer, 
“The Origins and Scope o f the American Doctrine o f Constitutional Law” (1893) 7 Harv. L  Rev. 129. See also 
Shugerman, “A Six-Three Rule, Reviving Consensus and Deference on the Supreme Court” (2003) 37 Ga. L. Rsv. 
893. In the Irish context see Morgan v Ireland [2003] 2 IR 468, at 498 (Kearns J citing counsel’s argument that “the 
court must start from the assumption that the resolution correctly identifies and interprets the relevant 
constitutional provisions and represents a considered view by DaU Eireann o f the nature and extent o f its role in 
respect o f the continued provision,. .”).

Kelly, The Irish Constitution (Hogan & Whyte eds., 4* ed., Dublin, Butterworths, 2003), at 840.
Doyle makes a similar observation in respect o f how Irish courts allocate the onus o f proof in equality 

jurisprudence. See Doyle, Constitutional Equality luiiv (Dublin, Thom son RoundhaU, 2004), at 113.
O ne example is Kenny J ’s judgment in Pyan v A tto m ^  General\y)(A\ IR 294, at 312-313:-

None o f the personal rights o f the citizen are unlimited: their exercise may be regulated by the
Oireachtas when the com mon good requires this. W hen dealing with controversial social, economic 
and medical matters on which it is notorious view changes from generation to generation the 
Oireachtas has to reconcile the rights o f  the personal rights with the claims o f  the com m on good and its 
decision on the reconciliation should prevail unless it was oppressive to all or some o f  the citizens or 
unless there is no reasonable proportion between the benefit which the legislation wiU confer on the 
citizens or a substantial body o f  them and the interference with the personal rights o f  the citizen.

The Ryan dictum, whereas largely ignored for many years, has become increasingly cited since the mid 1990’s. See 
e.g. T.F. V Ireland [1995] 1 IR 321, at 334-335; Murphy v IR T C  [1999] 1 IR 12, at 25; hawth v Minister for Justice 
[1998] 4 IR 321, at 339-340; Gilligan v Criminal Assets Bureau [1998] 3 IR 185 at 238-239; R£ Article 26 and Part V  of 
the Planning and Development Bill 1999 [2002] 2 IR 321, at 357-358. O ther cases have cited part o f  this dictum, 
w ithout referring to the special caution in the social or economic policy context, but drawing attention to the 
requirement for deference where dealing with legislative attempts to balance competing interests. See e.g. 
O ’Callaghan v Ireland [1994] 1 IR 555, at 562-563; Devoy v Ireland [2004] 4 IR 481, at 490. But this simply draws 
attention to its lack o f  relevance in the period before these cases and, moreover, to recent cases which do not cite 
it.

Indeed, in Madigan v The A ttorn^ General [1986] ILRM 136, at 151 Barrington J in the High Court held that the 
presumption and standards o f review were two separate things:-

In challenging the validity o f  a taxation statute enacted by the Oireachtas, it appears to me, that a 
plaintiff faces a very uphiU battle. In the first place [he faces the presumption o f  constitutionality]. 
Secondly, it has been recognised that tax laws are in a category o f their own and that very considerable 
latitude must be allowed to the legislature in the enormously complex task o f  organising and directing 
the financial affairs o f the State.

11



Introduction

failed to associate standards o f review (including proportionality review) with any serious 

discussion o f  deference as a concept.'** So, whereas Irish courts do seem to adopt different 

standards o f  review, there is usually very little reasoning offered as to why.'*®

There are hints that this may be changing. For example, in Morgan v Ireland‘S Kearns J offered 

a relatively rare explanation o f the logical association between deference and the presumption 

o f  constitutionality, albeit in the rather limited context o f  Article 28 and the “war power”. 

Equally, the same judge has specifically referred to the idea o f deference in the more recent 

decision in King v Ministerfor the Environment!^ Similarly, counsel assigned to defend the Health 

(No.2) (Amendment) BiU, 2004 upon its reference to the Supreme Court argued for a 

“heightened presumption o f  constitutionality”.̂  ̂ Whereas the Supreme Court did not really 

examine the point in any serious depth, it did reject the argument on the facts o f  the case.” 

Lastiy, in Colgan v Independent Radio and Television Commission!'  ̂ O ’Sullivan J argued that applying 

the proportionality test with a measure o f  deference “may itself be an application o f the 

presumption o f constitutionality in favour o f the statutory provision attacked”. T h e  short o f  

the point is simply this -  historically speaking, our courts have not been articulate or express 

about deference. This may be changing, but it is a gradual change and, indeed, all the more 

reason to offer some detailed analysis on what may become a more important feature o f our 

jurisprudence.

Nevertheless, on balance, it seems rather generous to call the Irish experience o f deference an 

“approach”. In the majority o f  cases, courts do not seem to realise that their decisions say

The Supreme Court in Madigan, on the other hand reacted strongly against the notion that there were differing 
standards o f  review for different classes o f  legislation. See [1986] ILRM 136, at 159:-

As an Act o f  the Oireachtas, such a legislative measure must be subject to the same test, scrutiny and 
examination as any other Act and, if  on the question being raised, unconstitutionality is established, the 
High Court or this Court wiU be bound so to declare.

This point is elaborated upon in greater detail in Chapter 5, at 145-153.
See Doyle, Constitutional Equality Laiv, op. cit., n.45, at 105.
[2003] 2 IR 468, at 498. This case concerned, inter alia. Article 28 (the “war power”) and the question of 

whether a Dail resolution approving the use o f Shannon airport by American troops en route to and from Iraq 
constituted “participation” in war. It was argued that “the court must start from the assumption that the 
resolution correctly identifies and interprets the relevant constitutional provisions and represents a considered 
view by DaU Eireann o f the nature and extent o f its role in respect o f  the continued provision.. .” -  i.e. that the 
that whatever they were doing, it was not participating in “war” within the meaning o f  Article 28. Whereas 
Kearns J did not expressly accept this statement o f  the presumption, he did not reject it and it seems to have 
been influential in his conclusions.
5' [2004] 3 IR 345, at 375.

Kb Article 26 and the Health (No.2)(Amendment) Bill 2004 [2005] 1 IR 105, at 143,182-183.
For criticism o f the Courts standards o f  review analysis see Doyle & Whyte, “The Separation o f  Powers and 

Constitutional Egalitarianism after the Health (Amendment) (No.2) Bill Reference”, in O ’DeU ed.. Older People In 
Modem Ireland: Essays on Law and Polig (Dublin, First Law, 2006) 393, at 397-399.
M [2000] 2 IR 490.

[2000] 2 IR 490, at 512. It is notable that this was cited and approved by Keams J in King v Minister for the
Environment [2004] 3 IR 345, at 377.
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something about deference. If they do realise this, they do not explain it and they certainly do 

not debate or reason it in their decisions to anything near the extent to which it is discussed in 

other jurisdictions. As an American observer has noted;-

Irish standard o f  review analysis is -  as Americans say colloquially -  “all over the ball park” . Many Irish 

judges do not even bother to announce a standard.

As noted above, the lack o f judicial examination o f deference is unusual by international 

standards. I do not mean to say that other jurisdictions have always adopted coherent and 

consistent approaches to the deference question.^^ Indeed, Margulies would probably also say 

that the British and Canadian approaches are “all over the ball park”. The British and 

Canadian courts, however, at least make it clear that they are playing ball.

Also, with some recent exceptions, academic discussion specifically on the point o f  deference 

is scant in Ireland.̂ ** In this respect, however, Ireland does not fare too badly by international 

standards, at least up to 1999. Michael Perry, writing in 1993,^  ̂ and Daniel J. Solove, writing 

in 1999,''" noted a general lack o f discussion o f the concept o f deference as it relates to 

constitutional theory. Since 1999, however, there has been a large increase in the amount o f  

academic writing on the topic o f deference and on the legitimacy o f legislative constitutional 

guardianship. This seems to have been inspired (at least in the United States) by a renewed

Margulies, “Standards o f Review and State Action under the Insh Constitution” (2002) 37 Ir. Jur. 23 (ns), at 30.
For criticism o f the consistency o f  judicial treatment o f the deference question in the Canadian context, see e.g. 

Newman, “The Limitation o f  Rights: A Comparative Evolution and Ideology o f the Oakes and Sparrow Tests”, 
loc. cit., n.33; Cameron, “Abstract Principle v Contextual Conceptions o f  Harm: A Com ment on R » Butler’' (1992) 
37 McGill L.J. 1135, at 1147; Cameron, “The Past, Present, and Future o f Expressive Freedom under the 
Charter” (1997) 35 Osgoode Hall L.J. 1 at 5; Macklem & Terry, “Making the Justification Fit the Breach” (2000) 11 
Sup. Ct. L. Rev. 575 at 593; Weinrib, “Hate Prom otion in a Free and Democratic Society: R v Keegstrd' (1991) 36 
McGill L.J. 1416 at 1424; Bredt & Dodek, “The Increasing Irrelevance o f Section 1 o f the Charter” (2001) 14 Sup. 
Cl L. Rev. 175 at 185; M oon, “Justified Limits on Free Expression: The Collapse o f the General Approach to 
Limits on Charter Rights” , loc. cit., n.38, at 338-339; Johnson, “Abdicating Responsibility: The Unprincipled Use 
o f Deference in Lavoie v Canadd’, loc. cit., n.38. In respect o f the ECHR see, Yourow, The Margin of Appreciation 
Doctrine in the Dynamics of European Human Rights Jurisprudence, op. cit, n.39, at 185-198. For British critique see e.g. 
Jowell, “Judicial Deference and Human Rights: A Question o f  Competence” in Craig and Rawlings eds., haiv and 
Administration in Europe (Oxford, Oxford University Press, 2003) 67; Jowell, “Judicial deference: servility, civility 
or institutional capacity” [2003] P.L. 580; Klug, “Judicial Deference under the Human Rights A ct” [2003] 
E .H .K L .K  125, at 129; Steyn, “Deference: A Tangled Story”, loc. cit, n.22, at 346.

The exception in respect o f standards o f  review is Doyle, Constitutional Equality Law, op. cit, n.45. Whereas 
Doyle does argue for the adoption o f particular standards o f review in equality law, the argument is largely based 
on an attem pt to draw seeds for that approach from existing Irish jurisprudence rather than on an analysis o f the 
legitimacy o f deference itself

W hen discussing “normative minimalism” (his label for deference), he was able to write that “ [o]ne searches in 
vain through the contemporary literature for a thoughtful presentation and defense o f the minimalist approach to 
the normative enquiry” . See Perry, “The Constitution, The Courts, and The Question o f  Minimahsm”, loc. cit, 
n.lO, at 118.

He stated that “it has never been analyzed in depth as a fundamental issue for constitutional jurisprudence” 
and that “ [f|or the m ost p a rt.. .theorists o f judicial review have failed to explore deference conceptually.” See 
Solove, “The Darkest Domain: Deference, Judicial Review, and the BiU o f Rights” (1999) 84 Iowa L. Rev. 941, at 
945.
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interest in the work o f James Bradley Thayer^’ and the jurisprudence o f Justice John Marshall 

Harlan“  and the publication, in 1999, o f  radical theories by Mark Tushnet and Jeremy 

Waldron proposing the abolition o f judicial review.^ Radical as they may be, those works 

placed a renewed focus on the idea o f legislative constitutional guardianship, and, in turn, have 

spawned numerous discussions o f  the concept o f legislative constitutional responsibility -  part 

o f a movement which one writer has described as being part o f “the new minimalism”.̂ '' At 

roughly around the same time, a large body o f  British literature began to emerge as the 

Human Rights Act, 1998 came into force, bringing with it the United Kingdom’s first 

experiences o f judicial review o f  legislation.*^ Thus, deference is, or is fast becoming, a serious 

issue in other jurisdictions and benefits from a relatively rich comparative library in respect o f  

judicial decisions and recent academic literature.*®

Third, deference is an essential theme in the modern notion o f  “balancing” in constitutional 

law. To explain this, it is helpful to think o f  constitutional law in terms o f  “absolutist” and 

“non-absolutist” philosophies.*’ The absolutist philosophy holds that the judicial task 

involves the construction o f legislation and the testing o f such constructions against clear or 

absolute rules in the Constitution. For example, in the context o f the First Amendment o f the 

United States’ Constitution, an absolutist would hold that the appropriate limits to State action 

are found by interpreting words like “speech” or “religion”. If, for example, a law prohibiting 

flag burning is passed, the question may be whether that amounts to a limit on “speech” and if

See “One H undred Years o f  Judicial Review: The Thayer Centennial Symposium” (1993) 88 Nw. U. L. Rev.
See “The John Marshall Harlan Symposium” (1991) 36 N .Y .L . Sch. L. Ren.
Tushnet, Taking the Constitution Aw<^ From the Courts, op. cit., n .l3; Waldron, luiiv and Disagreement (Oxford, 

Clarendon, 1999). See also Sunstein, One Case at a Time: Judicia/ Minimalism on the Supreme Court (Cambridge, 
Harvard University Press, 1999).

Peters, “Assessing the New Judicial Minimalism” (2000) 100 Colum. L. Rev. 1454. A sampling o f the literature 
would include Kramer, The People Themselves, Popular Constitutionalism and judicial Review (New York, Oxford 
University Press, 2004); Sagei, Justice in Plainclothes, A. Theory of American Constitutional Practice, op. cit., n.31; Dorf, 
“The Supreme Court, 1997 Term  - Foreword: The Limits o f Socratic Deliberation” (1998) 112 Harv. L. Rev. 4; 
FaUon, “The Supreme Court, 1996 Term  - Foreword: Implementing the Constitution” (1997) 111 Harv. L. Rev. 
54.

For a sampling o f  the academic literature see e.g. Steyn, “Deference: A Tangled Story”, loc. cit., n.22; Edwards, 
“Judicial Deference Under the Human Rights Act” (2002) 65 M .L .K  859; Clayton, “Judicial Deference and 
Democratic Dialogue” [2004] P.L. 33; Chamberlain, “Democracy and deference in resource allocation cases: a 
riposte to Lord Hoffm ann” [2003] J.K  12; JoweU, “Judicial Deference: Servility, Civility or Institutional 
Capacity” , loc. cit., n.57; Klug, “Judicial Deference under the Human Rights Act” , loc. cit., n.57; EUiott, “The HRA 
1998 and the Standard o f Substantive Review” (2001) 60 C.L.J. 301; Feldman, “Proportionality and the Human 
Rights Act 1998”, in Ellis Ed., The Principle of Proportionality in the Laws of Europe (Oxford, Hart, 1999); Pannick, 
“Principles o f  Interpretation o f Convention Rights Under the Human Rights Act and Discretionary Areas of 
Judgment” [1998] P.L. 545; Singh, H unt and Demetriou, “Is there a Role for the Margin o f  Appreciation in 
National Law after the Human Rights Act?”, loc. cit., n.39; Hunt, “Sovereignty’s Blight: Why Contemporary 
PubUc Law Needs the Concept o f  ‘Due Deference”’, in Bamforth & Leyland eds.. Public haw in a Multi-l^jered 
Constitution (Oxford, H art 2003) 337.
^  In respect o f Canadian writings see the works cited at n.33, 38 and 57 and see the works cited at n.39 for 
discussion o f the margin o f  appreciation in the ECH R context.

See e.g. Karst, “Legislative Facts in Constitutional Litigation” (1960) Sup. Ct. Rev. 75, at 77-82.
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so, then it is unconstitutional.** O n the other hand, the non-absolutist philosophy holds that 

m ost rights we have are not absolute but are subject to limitation by the State. Thus, a court 

would not only have to work out if certain conduct is “speech” , but after doing so, would have 

to work out if the restriction on such speech was legitimate or not. Indeed, in a more general 

sense and insofar as we hold that our rights are subject to reasonable legislative limitation, we 

probably have to admit that our constitutional jurisprudence m ust grapple with just how 

“reasonable” or “proportionate” those limitations are, which in turn, involves a consideration 

o f the “balance” which those limitations strike between the right limited and the interests and 

objectives behind that Limitation.

If one believes that the function o f  courts is simply to test legislation against objective 

bedrocks o f  principle, then one may think that deference has a limited role. I m ust make it 

quite clear that I do not mean to say that this is a good way to think about constitutional law 

but it is easy to understand why some may believe it to be attractive. Absolutism comes with 

the advantage o f appearing to be a very legal way to go about constitutional law. It involves 

clear and plain rules and a judiciary evaluating whether legislation actually breached those rules 

through investigating the meaning o f constitutional terms. This, one may think, is the “stuff 

o f law”.

O n the o ther hand, by requiring the courts to decide upon the reasonableness o f legislation 

under the banner o f the Constitution, balancing may involve intrusive kinds o f cost-benefit 

analysis o f  the legislature’s policy choices.'*’ In particular, the pervasive m odern form o f 

balancing — the proportionality test — has the potential to be incredibly intrusive into legislative 

discretion by potentially requiring the legislature to limit rights in the absolutely least 

restrictive m anner in its pursuit o f  a legitimate legislative objective.™ W hatever one may think

A notable proponent o f  absolutism is Justice Black. See e.g. his dissent Barenblatt v The United States (1959) 360 
US 109, at 141 “I do not agree that laws direcdy abridging the First Am endm ent freedoms can be justified by a 
congressional or judicial balancing process”. See his extra curial views on the matter in Black, The Bill of Rights, 
(1960) 35 N .Y .U .L . Ref 865. For discussion o f  absolutism in American case-law see Karst, “Legislative Facts in 
Constitutional Litigation”, loc cit, n.67, at 77-82 citing e.g. Chapknsky v New Hampshire (1942) 315 US 568 (Per 
Karst, at 79 “‘fighting’ words are not protected speech”) and Valentine v Chrestensen (1942) 316 US 52 (Per Karst, 
at 79 “commercial leaflets may be restricted whereas political tracts may not”).

Beatty, “T he Form and Limits o f  Constitutional Interpretation” (2001) 49 A m . J. Comp. L  79.
T o illustrate how  this is possible, assume that the legislative objective (“O ”) may be achieved in two ways -  by 

measure 1 (“M i”) and measure 2 (“M 2”). Achieving O by any measure will involve the infringement o f  a right, 
which can be represented as “R”. However, as between Mi and M 2 it is M2 which, whereas remaining consistent 
with O restricts R to a lesser extent than Mi. The legislature, however favour Mi as the best means o f  achieving 
O, Therefore, the legislature believes that it is constitutionally permissible for Mi to be used. The minimum  
restriction test allows the court to reject this interpretation and hold that M2 should have been employed. Failing 
to use M 2 means that the legislation is unconstitutional. See, Alexy, A  Theory of Constitutional RJghts (Rivers trans., 
Oxford, O xford University Press, 2002), at 44-110. See also, Alexy, “On Balancing and Subsumption - A 
Structural Comparison” (2003) 16 Ratio Juris 433. C f Habermas, Between Facts and Norms (Rehg trans., Cambridge, 
Polity, 1996), at 256-259. For an overview o f  the Alexy/H aberm as conflict on this point see Greer, “‘Balancing’
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about respective institutional entitlements to engage in constitutional decision-making under 

the absolutist conception of constitutional law, it is far from clear that courts are necessarily 

better than legislature when it comes to balancing competing rights and interests.

Indeed, in the Irish context, the “balancing” of individual liberties as against the exigencies of 

the common good would seem to be an inherent aspect of Irish constitutional law /’ 

Moreover, Irish constitutional jurisprudence seems to be welcoming the paradigm example of 

balancing — proportionality analysis -  into its constitutional jurisprudence. It seems 

reasonable then to suggest that since balancing has the capacity to be quite intrusive into 

legislative policy discretion the need to have some worked out theory of deference and the 

appropriate limits o f judicial review is a compelling one.

O u t l in e  a n d  St r u c t u r e  o f  T h e s is

Chapter 1 explains the concept of deference and introduces the terminology used in this 

thesis. Building upon this conceptual foundation. Chapter 2 argues that irrespective of 

whether one will ultimately agree with my substantive arguments about deference, it is 

arguable that the idea o f deference per se can found part o f a reasonable model o f judicial 

restraint. In the context o f examples taken from equality jurisprudence, I argue that deference 

may allow judicial restraint without restrained readings of the Constitution.

Chapters 3-5 move the discussion into an analysis o f domestic and foreign jurisprudence. 

Chapter 3 examines the question of the general “field” of deference. The idea of a “field” of 

deference refers to the question of whether courts in Ireland and abroad defer to legislative 

interpretations o f constitutional rights (what I refer to as the “interpretative model”^̂  which is 

explained in Chapter 1) or legislative justifications for the limitation o f judicially interpreted 

constitutional rights (the “limitation model”, also explained in Chapter 1) or some 

combination o f both. It argues that the logic of the presumption o f constitutionality commits 

Irish courts to a combined model of “double deference”, but that in practice there is a judicial 

preference for deference in relation to legislative justifications for limiting rights. I argue.

And the European Court o f Human Rights: A Contribution to the Habemas -  Alexy Debate” [2004] 63 C.L.J. 
412.

This is discussed in more detail in Chapter 8.
One may take issue with my spelling o f  the word “interpretative” as opposed to “interpretive”. The reason for 

this, however, is that, as we will see in Chapter 9, the label “interpretive” connotes a very specific connection to 
theories which are, in some degree, originalist in nature. The use o f  “interpretative” is therefore simply to avoid 
any confusion with “interpretive” theory.
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however, that it may be a mistake to relegate deference entirely from the interpretative stage 

and argue that, at least in Ireland, the hypothetical nature of the assumptions required by the 

presumption of constitutionality have contributed to what may be an undesirable preference 

for the “limitation” model.

Chapter 4 offers a thematic discussion of the practice of deference drawing on the 

jurisprudence of the United States, Canada, the United Kingdom and o f the European Court 

of Human Rights. It argues that it is possible to distil the judicial justification o f deference 

into three general rationales. First, there are rationales which appeal to “spatial” distinctions 

between law and policy or between rights and policy. Second, there are rationales which 

emphasise the value of democratic legislative decision-making. Third, there are rationales 

which rely upon alleged disparities between the legislature and court in their practical 

institutional ability to deal with questions of constitutional law. In light of this analysis, 

Chapter 5 then examines the practice of deference in the Irish context by examining the range 

of circumstances in which the presumption o f constitutionality may vary in intensity. It argues 

that, with some nuances, the Irish approach (whereas often latent and diffuse) may be 

understood under broadly the same themes and rationales as that which emerged in the 

examination of comparative jurisprudence in Chapter 4.

Chapters 5, 6 and 7 examine the three general rationales mentioned above. Chapter 6 

examines the idea of distinguishing decisions about rights from decisions about policy. It 

argues that this distinction, as it is sometimes invoked, can be read as reflecting a Diceyan 

vision o f the separation of powers which I argue is inconsistent with the idea o f rights as a 

“check” on legislative action. Chapter 7 then discusses the relationship between the 

presumption of constitutionality and democratic legislative process. It argues that the 

presumption creates an idealised image of legislative process which is marked out as worthy of 

deference when, in fact, the reality is quite different. It discusses the suggestion that a 

generaDy applicable presumption of constitutionality is not justifiable.

Chapter 8 then discusses the relative practical institutional competence of courts and 

legislatures. It argues that concerns about practical institutional competence can be 

understood as arguments about the extent of the information before courts and legislatures 

when they make constitutional decisions. The discussion in Chapter 8 then splits into two 

paths. First, it discusses institutional competence on the basis o f the orthodox assumption 

that legislatures actually consider the issues which later arise in court. Assuming this, I argue 

that the legislature’s alleged practical superiority to the court depends entirely on the extent of
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the information before the court which may vary from case and case. Moreover, I argue that 

informational deficits in the judicial process could be corrected through procedural reform 

and that the question whether to puruse reform or not depends ultimately not on theories 

about practical institutional competence, but wider normative theories about deference. The 

second path o f the argument, however, argues that the orthodox assumption may be incorrect 

and that perhaps legislatures do not actually foresee and decide upon all the cases in which 

their legislation may later interact with constitutional rights. It discusses the implications of 

this for deference theory and discusses the possibility that courts may be “better” at dealing 

with claims about constitutional rights. I argue, however, that any conclusion to this effect 

depends on the extent to which one believes that constitutional decisions must be made in the 

context o f individual rights holders and within the specific factual matrices o f their claims.

Both Chapters 7 and 8 also argue that an examination o f existing rationales for deference leads 

to the conclusion that the best way to answer the “deference question” is to formulate an 

instimtion-neutral theory o f constitutional decision-making around which one then compares 

relative institutional abilities to perform that theory. In Chapter 9 I argue that constitutional 

interpretation can be viewed as a process o f public justification whereby the interpreter or 

decision-maker must act as if he is offering an express and overt justification of his 

constitutional decision to the Irish polity upon whom, I argue, the Constitution depends for 

authority. This justification, I argue, must be done — as far as possible -  in the context o f the 

specific case at hand.

Chapter 10 concludes the thesis and offers one potential answer to the deference question 

based around the conception of constitutional interpretation developed in Chapter 9 and on 

the conclusion o f previous Chapters. It develops the arguments in Chapter 8 that some issues 

— namely those which depend on the specific facts o f the case-at-bar — may be beyond the 

range of legislative foresight. My argument is that deference is only defensible in cases where 

the legislature actually made a constitutional decision on a point which is now before the court. 

It is arguable therefore, that the range o f issues where deference may be defensible will be 

closer to the “general” rather than “fact specific” end o f the spectrum such as, for example, 

the question o f the general legitimacy of legislative objectives under the Heaney v Ireland^ 

proportionality test. These, however, are only the range of cases where deference may be 

legitimate. The conception of constitutional interpretation defended in Chapter 9 suggests 

that courts should not be inclined to presume that the legislamre has acted in a constimtional 

fashion but rather that deference, if it is to be defensible at aU, must only be in relation to

Hean^ v Ireland [1994] 3 IR 593.
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stated and express legislative justification for a particular constitutional decision. Thus, I argue 

that Irish courts should abandon the presum ption o f constitutionality and start from the initial 

position that for deference to be afforded, it m ust be earned rather than granted as a m atter o f 

course.
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C h a p t e r  1 -  T h e  C o n c e p t  o f  D e f e r e n c e

I n t r o d u c t i o n

The introduction to this thesis defined deference as foUows;-

Deference, in the broadest sense, describes a situation where a decision-making body, which we will 

refer to as “A  ”, decides a case, “C” not on the basis o f  its own independent assessment, but by treating 

the decision o f some other decision-making body, “B ”, in respect o f C  as, in some degree, authoritative 

for its own (i.e. ^ ’s) decision.'

This definition probably raises m ore questions than answers and is clearly in need o f some 

elaboration. This is the purpose o f this Chapter. For the sake o f “user-friendliness” , the 

discussion in this Chapter will no t take place at the same level o f  abstraction as in the above 

definition. Rather, it will introduce the concept o f deference in the context o f  arbitration. 

The discussion will then move into the realm o f  constimtional law to explain the role o f 

deference in judicial review o f legislation. The purpose o f this Chapter, however, is not simply 

to elaborate on the concept o f deference but to illustrate the significance o f choices about 

deference for constitutional law and theory. A choice about deference (whether to act 

deferentially or non-deferentially, or with a particular degree o f  deference) says som ething very 

significant about how one thinks about the separation o f  powers. The problem  is that 

whereas courts do make such choices, they do not always make them  express.^ Rather, they 

are often latent or inarticulate.^ Thus, one purpose o f  this Chapter is to elaborate on precisely 

what it means to make choices about deference.

D e f e r e n c e  E x p l a in e d  T f l r o u g h  A r b it r a t io n

Peter and Lois are neighbours who have become embroiled in a dispute over the boundaries 

o f their adjoining properties. Being unable to resolve the m atter themselves, they agree to 

refer the m atter to arbitration. Peter and Lois agree to the appointm ent o f  Stuart to enter in

' Introduction, at 5.
 ̂ Or as Kenneth Karst put it in a slightly different context — “all o f these questions.. .are answered, whether or 

not the judge recognises what he is doing”. See Karst, “Legislative Facts in Constitutional Litigation” (1960) Sup. 
Ct. Rev. 75, at 84.
 ̂Doyle, Constitutional Equati^ (Dublin, Thomson Round Hall, 2004), at 105.
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on the dispute and adjudicate upon the matter. In the meantime the local authority conducts a 

zoning survey o f  the area. It reports that the boundary between the neighbouring properties is 

as Lois contends. W hen conducting preliminary research to equip himself to conduct the 

arbitration, Stuart comes across this report and becomes familiar with its conclusions.** He 

begins the arbitration and hears both parties. After listening to both sides, he becomes 

convinced that the boundary lies where Peter contends it does and not as Lois or the local 

authority believe it lies. After hearing both parties in plenary session, Stuart retires to consider 

his award.

O n the basis o f  his own determination o f the dispute, Stuart believes Peter is entided to win. 

T hat is an independent determination o f the claim because it is Stuart’s own determ ination o f 

the claim.^ I f  he decides this way, he will have decided on the merits o f  the case^ and acted non- 

deferentialljJ O n the other hand, there is a respectable opinion in the form  o f  the local 

authority zoning survey that favours Lois’s claim. Stuart m ust therefore choose w hether he 

will follow his independent determination o f  the matter, or whether, despite his personal 

beliefs, he will follow the determination o f the local authority survey. If  Stuart chooses to 

follow the survey, he acts deferentially in that he accepts the decision o f some other body or 

institution in respect o f  the m atter now before him as an authority for his own decision.

So far, it has been suggested that Stuart may choose to defer to the local authority decision 

despite the fact that he believed that Peter, not Lois, should win. The analogous situation in 

court would be where a judge initially forms an opinion about the case (either through reason 

or on the basis o f  a “hunch”) which he then surrenders because he believes that, 

notw ithstanding his personal beliefs, he should defer to the wisdom o f the legislature. It is 

not, however, essential to the idea o f deference that a decision maker must first reach an

This example is loosely based on Draper v The Attorn^ General [1984] IR 277 where the High Court placed great 
emphasis on a Joint Committee Report dealing with the practicalities o f postal voting. O f course, under 
arbitration law, this would seem to require that Stuart must give the parties a chance to make submissions on the 
report. See per Lord Denning MR in ¥ox v PG WellfairlJd [1981] 2 Lloyds LR 514.
 ̂ See Steyn, “Deference; A Tangled Story” [2005] P.L. 346, at 349 (“[Deference] refers to the idea o f a 

court...declming to make its own independent judgment on a particular issue.”) It may bear repeating the point 
made in the Introduction, at n.21, that one can, o f course, suggest that courts are never empowered to make 
independent decisions because the very idea o f the rule o f law means that judges cannot decide according to their 
own independent moral or ethical preferences. However, by using the phrase “independent assessment”, I do 
not mean that the decision-maker is independent in tbat fashion, but rather that he does not have to defer to 
another decision made within a particular framework.
'' For an example o f  use o f  the “on the merits” labels and a consideration o f deferential review in the context o f  
administrative law, see Simons, “The Unreasonable Planning Authority” (2000) 7 I.P.E.L.J. 164 (Part I) and 
(2000) 8 IPELJ 26 (Part II). See also, Simons, Planning and Development Law (Dublin, Thomson Round HaU, 2004) 
at 458-471.
 ̂ The term, “Non-deference” is used in this sense by Alexander & Schauer, “On Extrajudicial Constitutional 

Interpretation” (1997) 110 Harv L. Rev. 1359, at 1362. See also Perry, “Protecting Human Rights In a 
Democracy: What Role for the Court” (2003) 38 U^ake Forest L. Rev. 635, at 679.
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independent opinion and dien surrender it. Rather, if one believes that deference is 

appropriate in a particular case, then one may defer to the decision o f some other institution 

without ever reaching one’s own opinion on the case. In such a case, there is no surrender o f  

one’s personal views because one’s belief in deference forecloses the possibility o f  forming 

those views.*

Deference, therefore, describes the situation when a decision maker puts aside the possibility 

o f  reaching an authoritative independent decision on the matter and defers (i.e. accepts as 

authoritative) the decision o f some body or institution in respect o f  the contentious matter at 

hand.'  ̂ Outside o f the context o f  arbitration, Michael Perry puts it as foUows:-

The choice here is best understood as a choice between two different.. .attitudes or orientations. For a 

judge to adopt a deferential attitude - for her to be oriented deferentially - is for her to be prepared to 

rule that a challenged law or other governmental action does not violate a human rights norm  if there is 

a “not unreasonable” specification o f the norm  according to which the challenged law /action does not 

violate the norm. For a judge to adopt a nondeferential attitude is for her to be prepared to rule that a 

challenged law/action violates a human rights norm  if according to the judge’s own specification of the 

norm, the law/action violates the norm  (whether or not there is an-other, “not unreasonable” 

specification according to which the law/action does not violate the norm).'^

D e g r e e s  o f  D e f e r e n c e

** 'fhanks are due to my supervisor, Prof. Gerry Whyte for suggesting this distinction,
O ne may, however, point out that Stuart must formally order the resolution o f Peter and Lois’ dispute by 

delivering his award. Stuart therefore “decides” how to resolve the dispute because it is his award which stands as 
the setdement. By analogy, one could point out that a court ultimately resolves a dispute through a formal order. 
Thus, notwithstanding anything about deference, the dispute really is decided “by” Stuart or “by” a court -  it is 
the order or decision o f  the decision-making body that setdes matters between the parties. Whereas this may be 
true, it is a conclusion o f  very limited relevance. The ultimate decision will indeed be expressed as a decision of 
the Court o r arbitrator, but to focus on that alone is to ignore the reasons for that decision which, in the present 
context, are whatever reasons the decision maker has to defer. This is discussed in more detail below at 34-38.
10 Perry, “Protecting Human Rights In a Democracy: W hat Role for the Court”, ioc. cit., n.7 at 679. In the context 
o f  international law, Shany puts it as foUows: “courts should grant national authorities a certain degree of 
deference and respect their discretion on the marmer o f  executing their international law obligations. Thus, 
international courts ought not to replace the discretion and independent evaluation exercised by national 
authorities — i.e., refrain from reviewing national decisions de novo". See Shany, “Toward a General Margin of 
Appreciation Doctrine in International Law?” (2005) 16 H«r. J. In t’lL .  907, at 910. See also Young, “Ghaidan v 
Godin-Mendoza: Avoiding the Deference Trap” [2005] P.L. 23, at 30.
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Deference is not a static concept -  there are degrees to which one can defer." In the example 

above, the sole contentious issue was where the boundary between Peter and Lois’ properties 

lay and it was upon that issue that Stuart may have deferred to the local authority decision. He 

may have deferred, therefore, in respect o f  how to resolve the entirety o f  the contentious 

matter at hand. This kind o f  extreme deference com es somewhat close to what is usually 

referred to as “non-justiciability” — i.e. the label by which one identifies aspects o f  

constitutional ground which are entirely for the decision o f  the non-judicial organs o f  State, be 

they legislative or executive.'^ It is, however, important to be quite clear about what non- 

justiciability means. Murray Hunt, for example, seems to equate the notion with the idea that 

certain human rights provisions may be “beyond the reach o f  law and in the realm o f  pure 

politics” .'̂  This seems to suggest that a non-justiciable claim is not a claim in law. O n the 

other hand, one can understand the notion o f  non-justiciability to refer not to the idea that the 

legislature may act free from constitutional fetter but rather that the legislature is entided to 

exclusive power to reach constitutional decisions in the areas which one may beUeve are non- 

justiciable. Thus, a non-justiciable claim is not a political claim but a legal or constitutional 

claim to be settied by political institutions. For ease o f  reference we may refer to this as the 

“justiciability m odel” o f  deference.

O ne can, however, think about deference in a different way. Rather than deferring in respect 

o f  the entirety o f  the contentious issue, one may believe it appropriate to treat the decisions o f

"  See Perry, “Protecting Human Rights In a Democracy: W hat Role for the Court” , loc. cit., n.7, at 679, (“The 
difference between these two attitudes, or orientations, is a matter o f degree: A judge can be m ore or less 
deferential, or more or less nondeferential). See also, Dyzenhaus, “The Politics o f Deference: Judicial Review 
and Democracy” in Taggart ed.. The Province of Administrative Law (Oxford, Hart, 1997) 279, at 286; Hunt, 
“Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f ‘Due Deference’, in Bamforth & 
Leyland eds.. Public Lmw in a Multi-Layered Constitution (Hart, Oxford, 2003) 337, at 346; Jowell, “Judicial Deference 
and Human Rights: A Question o f Com petence” in Craig & Rawlings eds., and Administration in Europe 
(2003) 67, at 79.

O r what Dyzenhaus refers to as deference as submission. See Dyzenhaus, “The Politics o f Deference: Judicial 
Review and Democracy”, loc. cit., n . l l ,  at 286. Trevor Allan refers to this as deference o f an “extraordinary” kind. 
See Allan, Constitutional Justice: A  Liberal Theory of the Rule of Taw (Oxford, Oxford University Press, 2001), at 163. 
This kind o f total deference also reflects how Ronald Dworkin has described the concept. In Taking Rights 
Seriously, (London, D uckworth, 1977), at 138 Dworkin, defines deference as describing the situation where 
“political institutions other than courts are responsible for deciding which rights are to be recogmzed.” 
Assuming that the contentious issue in a given case is whether a right to end one’s own life exists, then 
Dworkin’s conception o f deference would describe the situation where a court held that the entirety o f  that 
question is to be decided by some other body such as the legislature — i.e. the decision as to whether we have that 
right is something for the legislature, and only for the legislature to decide. The Dworkinian concept therefore 
understands deference as a set o f rules by which one allocates exclusive competences between institutions in 
respect o f how to decide particular matters.

See Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘D ue D eference’, loc. 
cit., n . l l ,  at 346. In later and as-yet-unpublished work H unt (writing with David Dyzenhaus) seems to continue 
this understanding o f  non-justiciabiUty; Dyzenhaus & Hunt, “Deference, Security and Hum an Rights” in Goold 
& Lazarus, eds.. Security and Human Rights (Oxford, Hart, Forthcoming (on file with author). A draft o f  this chapter 
was kindly provided to me by Prof. David Dyzenhaus. The authors refer to a non-justiciable issue as follows: 
“non-justiciability, that is, that the government’s decision was not controlled by the rule o f law” (page 6 o f  the 
draft) and they equate non-justiciable issues with those within an “extra-legal space o f political decision” (page 12 
o f  the draft).
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some other body or institution with special weight. Thus, when weighing up the balance o f 

reasons to decide a case in a particular way, some reasons may be treated as m ore authoritative 

or weighty than others. Stuart may, for example, have attributed the decision o f  the local 

authority with m ore weight than he does to other evidence. Or, understood in a different 

way, the views o f  the local authority would need to “do” far less to persuade Stuart o f their 

correctness than Lois or Peter would in respect o f their submissions. This kind o f  evidential 

weighting would be familiar to m ost lawyers and reflects how the pragmatist Richard Posner 

thinks about deference. He describes a judge acting deferentially as a judge w ho is “cautious 

and circumspect, and thus hesitant about intruding (his own views)” .'”' Thus, w hat may be 

referred to as the Posnerian m odel understands deference in the sense that a decision o f some 

o ther body may be made the subject o f deference by treating it as a m ore weighty or 

authoritative reason to decide a case in a particular way than other reasons or factors which 

may also be relevant. In Dyzenhaus’ terms, this can be viewed as deference as respect, rather 

than, as under the justiciability model, deference as submission.’^

So far, we have discussed cases where deference, if  relevant, operates in relation to the 

contentious issue at hand. The justiciability m odel envisages deferring entirely in relation to 

that issue whereas the Posnerian model envisages a m ore balanced approach, bu t again, in 

relation to a single contentious issue. It is, however, possible that a case may raise m ore than 

one contentious issue. This may be explained in the context o f  the proportionality test as 

adopted from  Canadian jurisprudence by Costello P in Heanej v Ireland-.-^

The objective o f  the impugned provision must be o f  sufficient importance to warrant overriding a 

constitutionally protected right. It must relate to concerns pressing and substantial in a free and 

democratic society. The means chosen must pass a proportionality test. They must:—

(a) be rationally connected to the objective and not be arbitrary, unfair or based on irrational 

considerations;

Posner, The Federal Courts: Challenge and Reform (London, Harvard University Press, 1996), at 314. Examples o f  
this can be seen throughout Irish jurisprudence. In McDonald v Bord nagCon (No.2) [1965] IR 217, at 235 Kenny J 
spoke o f  the need for “extreme care and caution” when reviewing legislation which may reflect a particular 
legislative social or econom ic policy decision. Equally, Barrington J in Hyland v The Minister for Social Welfare 
[1989] IR 624, at 631 spoke about a “peculiarly heavy” burden o f  proof in a case concerning arguably complex 
matters o f  social welfare or fiscal policy. Similarly, the Supreme Court in Re Article 26  and the Planning and 
Development Bill, 1999 [2000] 2 IR 321, at 358 referred to a “heavy onus o f  p ro o f’ in cases where the legislature 
had sought to balance competing social interests.

See Dyzenhaus, “The Politics o f  Deference: Judicial Review and Democracy”, loc. cit, n . l l  at 286.
16 JI9 9 4 J 3  IR 5 9 3 , "phe Supreme Court decision in Hean^ is reported at [1996] 1 IR 580 but whereas it spoke o f  
a “proportionate” limitarion on the right to silence, it did not cite or approve the more forensic test adopted by 
Costello P. That said, and whereas later cases do, on occasion, refer to the more general requirement o f  
“proportionality” in the Supreme Court judgment, the dominant view is that CosteUo P ’s test is “the” appropriate 
one. This test is m ost famously associated with R v Oakes [1986] 1 SCR 103. Costello J, however, cites Chaulk v 
R  [1990] 3 SCR 1303 as authority for the test.
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(b) impair the right as little as possible, and

(c) be such that their effects on rights are proportional to the objective'^

A court could defer to the legislature in respect o f  each particular step in the test outlined  

above.'** A court may also defer in respect o f  one part o f  the test, but not in relation to others. 

For example, the German theorist Robert Alexy has argued that deference may be relevant 

when assessing the legitimacy o f  a legislative objective but not relevant when assessing the 

relationship betw een means and end.'® Conversely, the Canadian Supreme Court has stressed  

the need for deference when questioning whether the legislature’s choice o f  means “impairs 

the right as litde as possible” .̂ ° H owever the Court has also suggested that whereas the 

question o f  whether legislation “impairs the right as littie as possible” should be deferentially 

assessed, there may be cases where deference is inappropriate in relation to determining the 

overall proportionality o f  the limitation at hand.^' In sum, there can be several contentious 

issues in a case and it is conceivable that one could defer in respect o f  som e but not in respect 

o f  all o f  them.^

The com m on thread between the forms o f  deference just described is that the decision-maker 

(who was labelled “^ ” in the definition at the outset o f  this Chapter) is not permitted to reach 

a conclusion on the basis o f  a wholly independent decision on the merits o f  the case as 

presented to him. The decision maker substitutes, in one degree or another, som eone else’s 

will for his ow n will. Thus, a judge acting deferentially is never concerned with whether the

[1994] 3 IR 593, at 607.
See e.g. R v Pearson Martine:(, Unreported, Court o f  Appeal, 4 April, 2001 where it was alleged that s.3(1) o f 

the Representation o f the People Act, 1983, which disenfranchised convicted prisoners when in custody, was 
incompatible with Article 3 o f the First Protocol to the European Convention on Hum an Rights. In rejecting 
the claim, Kennedy LJ basically deferred (as we will see in more detail later in Chapter 3, at 72-74) to Parliament 
in respect o f  the “philosophy” behind the objective o f the Act and also deferred entirely in relation to the 
question o f  proportionality. It should be noted, however, that the Court o f Appeal did not use the m ore forensic 
or detailed Oakes test here, but rather the more general ECHR understanding whereby the legislative objective 
must be legitimate and the infringement proportionate to that objective. Nevertheless, the court deferred in 
relation to aU the questions or steps which it held to be relevant to a review o f the legislation.
”  Alexy, A  Theory of Constitutional Rights (Rivers trans., Oxford, Oxford University Press, 2002), at 394-414. For a 
succinct summary o f  his theories see Alexy, “Balancing, Constitutional Review and Representation” (2005) 3 
Intn’l. J. Const L  512.

RJR-MacDonatd Inc. v A ttorn^ General of Canada [1995] 3 SCR 199, at para. 160 (holding that legislature does not 
have be choose what is actually the least restrictive alternative but that the legislature was entitled to choose 
between a range o f  reasonable alternatives.)

See e.g. The Queen v Sharpe 2001 SCCDJ 42. See also Department for Social Development v MacGeagh [2005] NICA 
28(1/2/3), at para. 36 where Kerr LCJ in the Northern Ireland Court o f Appeal suggested that whereas 
deference may be less appropriate in the rational connection and minimum impairment limbs o f  the 
proportionality test, a court should be more ready to defer in its consideration o f  the first step of whether “the 
legislative objective is sufficiently important to justify limiting a fundamental right” .

See e.g. Jowell, “Judicial Deference: Servility, Civility or Institutional Capacity” [2003] P.L. 592 at 598-559; 
Jowell, “Judicial Deference and Human Rights: A Question o f Com petence” loc. cit, n . l l  (discussing how  his 
theory which premises deference on comparisons o f practical institutional competence applies to the different 
stages in proportionality analysis in the United Kingdom).
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legislature has “got it right” according to his own independent view o f  what is “right” .̂  ̂

Rather, he is primarily concerned with the degree o f  weight which he should attach to the 

legislature’s own determination o f  the constitutional issue.^'' The legislature may, for example, 

be required only to reach “rational” or “reasonable” constitutional decisions.^^ Alternatively, 

he may believe, as James Bradley Thayer argued in his famous 1893 essay, “The Origin and 

Scope o f  the American Doctrine o f  Constitutional Law”,̂ ® that he must be sure “beyond all 

reasonable doubt” that legislation is unconstitutional.^^ As noted above, this does not mean 

that a judge must surrender an independent opinion through deference — his belief in the 

reasons for deference may foreclose him from even forming such an opinion.

C o n t e n t - I n d e p e n d e n t  R e a s o n s  f o r  D e f e r e n c e

In the example given above, Stuart may have deferred to the local authority decision on the 

property line despite his personal beliefs. As has been argued, deference does not have to 

entail such a submission o f  pre-formed views. Rather, a deferential standard o f  review may 

mean that Stuart or a court is never allowed to even form an independent view on the matter 

at hand. O f course, in either case, the decision-maker will, presumably, believe he or she has 

good reason to defer. H owever, as Larry Alexander and Frederick Schauer have pointed out, 

whatever Stuart’s reasons to defer are, they cannot be that Stuart agrees with the local authority 

decision.^* If Stuart defers because he thinks the local authority is right, then he may as well 

have decided the matter h im self The reasons one has to defer must be “content-

Downie, Llewellyn & Baylis, “A Constitutional Defence o f the Federal Ban on Human Cloning for Research 
Purposes” [2005] 31 Queen’sh .] . 353, at 376, at 380 (“W hat matters is not whether we (or the legislature) are right 
that there are alternative avenues o f research, but whether it was reasonable for the legislature to ban cloning-for- 
biomedical-research while allowing other forms o f  stem cell research.”). See also Perry, “Protecting Human 
Rights In a Democracy: W hat Role for the Court” , loc. cit., n.7, at 679.

Subject, o f course, to the same exception that flagrant error could conceivably count as a conceptually valid 
reason not to defer.

See for example Helkr v Doe (1993) 509 US 312, at 319 (“Rational-basis review in equal protection analysis is 
not a license for courts to judge the wisdom, fairness, or logic o f  legislative choices”). See also Nagel, “Name- 
Calling and the Clear Error Rule” (1993) 88 Nw. U. L. Rev., 193, at 206; Perry “Protecting Human Rights In a 
Democracy: W hat Role for the Court” , /oc\ cit., n.7, at 679.

Thayer, “The Origins and Scope o f the American Doctrine o f  Constitutional Law” (1893) 7 Harv. L. Rev. 129.
For a sample o f detailed commentary on the relationship between Thayer’s “clear mistake” rule and deference 

see e.g. Shugerman, “A Six-Three Rule, Reviving Consensus and Deference on the Supreme Court” (2003) 37 
Ga. L. Rev. 893; Zeppos, “Deference to Political Decisionmakers and the Preferred Scope o f Judicial Review” 
(1993) 88 Nw. U. L. Rev. 296; Tushnet, “Thayer’s Target: Judicial Review or Democracy?” (1993) 88 Nw. U. L. 
Rev. 1, Nagel, “Name-Calling and the Clear E rror Rule”, /or «/., n.25; West, “The Aspirational Constitution” 
(1993) 88 Nw. U. L. Rev. 241; Perry, “Protecting Human Rights In a Democracy: W hat Role for the Court”, /oc. 
cit., n.7. See also Preface, “One H undred Years o f Judicial Review: The Thayer Centennial Symposium” (1993) 
88 Nw. U. L. Rev., at v, where it was said that that Thayer’s theory was “the first systematic defence o f what has 
come to be known as rationality review -  the duty o f  a reviewing court to defer to the judgment o f  the politically 
accountable branches o f government unless the legislation under review is so obviously contrary to the 
Constitution as to leave no room  for reasonable doubt.”

See Alexander & Schauer, “O n Extrajudicial Constitutional Interpretation”, toe. cit., n.7, at 1363.
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independent” reasons — reasons which do not depend on whether one believes the body-to- 

be-deferred-to has got the decision under review right or not.^  ̂ This is a crucial aspect o f  the 

concept o f  deference — A  cannot righdy be said to defer to B if  ̂  reasons for deference are 

that he agrees with B j decision.

The reason, which Jeremy Waldron has associated with an argument o f  Thomas H obbes, is 

that it is poindess to make choices about institutional responsibilities over matters o f  law and 

rights if  those choices are to be based on criteria which hold that the best institution is that 

which makes the right decisions.’" First, it is unlikely that we will agree on what are the right 

decisions in any given case. If, for example, we were told to choose an institution which will 

give us the right decisions about abortion, we would get no-where because we disagree over 

how best to decide abortion issues. Second, even if  we had criteria to tell us whether the 

decisions o f  candidate institutions are correct, then it would stand to reason that w e are as 

good as those institutions in deciding what the law requires o f  us, and then our institutions 

would be redundant.^’ As Joseph Raz has argued, the very nature o f  authority pre-supposes 

that it displaces the potential for independent decision about what should be done in any given

The classic discussion o f content-independency and authority is Raz, Ethics in the Public Domain (Clarendon, 
Oxford, 1993), at Chapter 9 “Authority Law and Morality” , especially at 195-199. For insightful commentary see 
Coleman, The Practice of Principle: In Defence of a Pragmatist Approach to Legal Theoiy (Oxford, Oxford University 
Press, 2001), at 120-133.
^  Waldron, Lam and Disagreement (Oxford, Clarendon, 1999), at 245-249; Waldron, “The Core o f the Case Against 
Judicial Review” (2006) 115 Yale L J. 1346, at 1370. Waldron cites Hobbes, Leviathan, Chapter 18 and De Cive, VI 
6 in this respect. I must admit that I have found it somewhat difficult to find this view stated with precision in 
either o f  these works. However, it is true that a general reading o f Hobbes’ work around these points supports 
the idea that Hobbes beheved that the point o f  single authority was to mediate disagreement and therefore that a 
choice o f  authority could not be premised on the idea that its substantive decisions would be morally correct.

This is essentially the same methodological problem that plagues social contract theory (i.e. theories which root 
legitimacy o f  government on a real or imagined compact). By way o f illustration, Rousseau in The Social Contract 
(Betts trans., Oxford, Oxford University Press, 1994) argued that the rules o f governance should be established 
by reference to what men should agree to as the rules o f society. O f  course, this requires one to have some criteria 
by which you can judge what men should agree to and what they should not and there would seem to be no 
reason why those criteria should not form the basis o f governance, rather than the apparendy superfluous 
agreement reached on their basis. In a more developed argument, Kant argued that the real question for what 
would form the content o f the social contract was what men could agree to. However, for Kant, this meant 
“rational” men and a rational man was a fuUy moral man. Again, a morally good group o f  men would produce 
morally good institutions and there would be no need for the social contract. See Kant’s Political Writings (Reiss 
ed., London, Cambridge University Press, 1970). In Rawls’ A  Theory of justice (Oxford, Clarendon, 1972, Revised 
edn., Oxford, Oxford University Press, 1999) the author argued that the best institutions are those that we would 
agree to when under a veil o f ignorance where we are unaware o f our role and position in society and thus would 
presumably agree on institutions designed to benefit us just as much as if we turned out to be poor when the veil 
was removed as if we turned out to be rich. This “original position”, however, is the result o f  ones conception of 
what is “ fair” in organising institutions and that, it would seem, is a moral judgment. Whereas the original 
position is supposed to bring out moral principles o f  justice, it seems that, Uke Rousseau and K ant’s contracts, it 
is superfluous and we might as well just appeal to the principles o f morality embodied in the judgment o f  what 
makes the original position “fair” in the first place. W hat is interesting here is that H obbes’ version o f the 
contract argued for in Chapter 18 o f  Leviathan (i.e. the root consent o f all men to central sovereign rule) would 
seem to be equally superfluous as the reasons for why that contract was necessary would surely count as moral 
reasons for his particular theory o f sovereignty. So whereas Hobbes work raises the problem o f content- 
independency, it is arguable that at least at some level, his own premise o f  the social contract on hypothetical 
agreement suffers a similar flaw.
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case and locates such decision-making power in some other institution.^^ The point here is 

simply that whereas one must have reasons to defer, those reasons must be reasonably 

independent o f agreeing with the decision o f the body to whom one defers. There is, o f  

course, nothing to stop Stuart secretly agreeing with the local authority report and seeking to 

“pass the buck” by publicly concluding that he must defer to it. Nor would there be anything 

to stop a judge from independently examining and agreeing with a legislative decision about 

the Constitution and then professing in his judgment that he “defers” to the legislature. There 

may be nothing to stop this, but it cannot be described as deference.

If one’s decision to defer cannot depend on substantive agreement with the decision-which- 

one-may-defer-to then it is arguable that a decision to defer should be based on reasons about 

the ability or entitiement o f candidate institutions to decide particular types o f questions.”  

For example, a court may defer to the legislature because, for example, it may believe that the 

legislature has a democratic mandatê "* or perhaps because it believes that certain constitutional 

issues raise serious questions about the practical institutional competence o f the judiciary. 

Reasons to defer, then, are based upon comparative considerations about how “good” 

candidate institutions are at deciding constitutional questions and whatever considerations are 

relevant to this question.^

52 Raz, Ethics in the Public Domain, op. cit., n.29, at 195-199.
For a sampling o f  the literature which makes this point see Steyn, “Deference: A Tangled Story”, loc. cit., n.5, at 

350; Perry, “The Constitution, The Courts, and the Question o f Minimalism” (1993) 88 Nw. U. 1— Rev 84; Perry, 
“Protecting Human Rights In a Democracy: W hat Role for the Court”, loc. cit., n.7; Posner, “Review o f  Jeremy 
Waldron, Law and Disagreement” (2000) 100 Colum. L. Rev. 582; Sunstein & Vermeule, “Interpretations and 
Institutions” (2003) 101 Mich. L. Rev. 885. For a small sample o f literature applying this point to develop 
substantive theories o f deference or theories o f  either judicial or legislative supremacies or exclusivities see e.g. 
Jowell, “Judicial Deference: Servility, Civility or Institutional Capacity”, loc. cit., n.22; Hunt, “Sovereignty’s Blight: 
Why Contemporary Public Law Needs the Concept o f ‘Due Deference’, loc. cit., n . l l ;  Tushnet, Taking the 
Constitution From the Courts (Princeton, Princeton University Press, 1999); Waldron, and Disagreement, op. 
cit., n.30; Waldron, “The Core o f  the Case Against Judicial Review”, loc. cit., n.30; Sager, Justice in Plainclothes: A  
Theory o f American Constitutional Practice (New Haven, Yale University Press, 2004).
5'’ This is sometimes cited as a rationale for deference in the United Kingdom. See e.g. R/SJ v Chief Constable of 
South Yorkshire [2002] 1 WLR 3223, at 3230 (deference justified by “unimpeachable democratic credentials” o f 
parliament); R v Lambert [2001] 1 All ER 1014, at 1022 (deference rationalised on basis that “legislation is passed 
by a democratically elected Parliament”); International Transport Roth GmbH v Home Secretary [2002] 3 WLR 344, at 
377 (associating deference with the view that parliament “and not a written constitution, bears the ultimate 
mande o f  democracy in the State” .).

A notable exponent o f this view is Jeffrey Jowell. See Jowell, “Judicial Deference: Servility, CiviLty or 
Institutional Capacity” , loc. cit., n.22; Jowell, “Judicial Deference and Human Rights: A Question o f  Competence”, 
loc. cit., n . l l .
5*' See Kavanagh, “Participation and Judicial Review: A Reply to Jeremy W aldron” (2003) 22 L  dr Phil AS\, at 466. 
By way o f  objection to the argument in the text above, one may query just how far away this is from a truly 
“content independent” reason for institutional choice. The objection may run that building a theory o f deference 
around which institution is “better” at deciding rights-claims simply means that one will choose an institution 
according to the same kind o f instrumentalist logic which the content-independent rule suggests is forbidden -  
i.e. choosing the best institution is as problematic as choosing the institution which gives us the right answer. This 
objection can be dealt with by making a distinction between content-independent reasons and what Waldron 
refers to as “outcome-related” reasons for institutional choice. See Waldron, “The Core o f  the Case Against 
Judicial Review”, loc. cit., n.30, at 1372. I have argued that it begs the question to choose an institution on the 
basis o f  w hether or not it reaches the right answer -  i.e. whether its actual substantive decisions are agreeable or
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The exception to the above is that one’s reasons not to defer do not necessarily have to be 

content-independent. If, for example, the local authority produced a report which stated that 

the property line between Peter and Lois was to be found in Co. Meath when they both  lived 

in Co. Galway, then the fact that it is so obviously w rong could count as a reason to refuse to 

defer to it. In the case o f such manifest and glaring error, one effectively says “I will not defer 

because the decision o f the local authority is so obviously w rong” . Obviously this cannot be 

taken so far as to say that a reason not-to-defer can include the bald reason that the decision 

“is no t right” because that would essentially be a back-door into deferring by reason o f 

agreement. It remains the case that it is conceptually flawed to say “ I will defer because the 

decision o f the local authority is so obviously righf.

Having fleshed out the skeleton definition offered at the outset o f this Chapter, it is hoped 

that one may have a better, or at least, more complete understanding o f  deference than that 

definition permitted. As has been discussed so far, the concept o f deference as understood in 

this thesis refers to the situation where a decision-making body accepts or treats the decision 

o f another body or institution as to how it should decide the case before it as more im portant 

than Its own independent assessment and on the basis o f  reasons which are (save in the case 

o f rejecting deference) independent o f  substantive agreement with the content o f  the decision 

to-be-deferred to. It now falls to examine how this understanding o f deference applies in the 

context o f judicial review o f legislation.

D e f e r e n c e  a n d  J u d ic ia l  R e v i e w  o f  L e g i s l a t io n

In accordance with the concept o f deference discussed thus far, the consequences o f judicial 

deference to legislative constitutional interpretation can be explained as follows. Both the 

legislature and the judiciary interpret the Constitution in perform ing their functions — the 

legislature interprets the Constitution when enacting law and the court interprets the 

Constitution in evaluating law. O n one view, the court’s interpretive pow er is o f  greater

not. In that sense, one’s choice must be content independent. This, however, does not mean one is blind to 
general advantages that one institution has over another. Thus, one may reasonably choose one institution over 
another on the basis that it is more likely to reach “better” decisions, so long as one does not, as Waldron points 
out, at 1373, rely on “outcome-related reasons that aim specifically at particular controversial outcom es -  e.g. 
favouring a decision-procedure because it is more likely to generate a pro-choice than a pro-life outcom e”. In 
sum, institutional choice is not to be made on the basis o f  agreement or disagreement with substantive decisions 
about rights (i.e. it must be content-independent) but it not entirely outcome-unrelated in the sense that 
institutions may have advantages or disadvantages which, as Kavanagh argues, transcend the actual substantive 
decisions which those institutions make.
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consequence than that of the legislature because it can be used to overturn the legislature’s 

interpretation o f the Constitution.^^ If a court acts deferentially, it dilutes this power in 

accordance with the weight it attributes to legislative constitutional interpretation. In the 

diagram below, the legislature’s power is represented by the grey shaded area and the court’s 

power is represented by the white area:-

A

In A , the court’s power o f interpretation is independent of that of the legislature. In B, the 

legislature’s power o f constitutional interpretation crosses over from the legislative sphere and 

has influence in the judicial sphere. Therefore, the legislative interpretation o f the 

Constitution (i.e. that the challenged legislation is constitutional) shapes the judicial 

interpretation of the Constitution.^® The extent to which the court allows this to happen is the 

extent to which the court defers to the legislature and the examination of this phenomenon is 

referred to throughout this thesis as the “deference question”.

Thus, the deference question focuses on how constitutional power should be shared between 

the legislature and courts. This is not the same as asking whether judges should be the 

“exclusive and authoritative interpreters of the Constitution” .̂ '̂  It is one thing to say that 

judges should have the power to make independent decisions about the Constitution, but it is 

quite another say that judges should have the exclusive power to do so. That would mean that 

no-one else, including the legislature, could interpret the Constitution and there is no good 

reason to believe that the legislature should not interpret the Constitution when enacting its own 

laws. So, the question is not “who can interpret the Constitution” but “o f those who interpret 

the Constitution, whose interpretations are the most authoritative?”

I.e. by judicial review o f  legislation.
See Steyn, “Deference: A Tangled Story”, loc. cit., n.5, at 346. (“H ow  effectively the courts perform [the task o f  

protecting citizens from abuse o f  power] is affected by the extent to which they must be complaisant to the views 
o f  the other branches o f  government when considering the issues in cases before them.”).

Alexander & Schauer, “O n Extrajudicial Constitutional Interpretation”, loc cit., n.7, at 1359.
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Thus far, my use o f  the term “constitutional interpretation” may disgiaise the fact that what is 

colloquially (at least, to the extent that lawyers speak colloquially) referred to as 

“interpretation” o f  the Constitution may refer to two distinct stages in constitutional decision

making when fundamental rights are concerned; the “interpretative” and “limitation” stages. 

At the interpretative stage the interpreter determines the substantive content o f  the right 

invoked -  e.g. whether, in fact, on e’s property rights have actually been limited. If the right has 

been limited and assuming that it is a right which maj be limited,'*® the decision-maker must 

decide whether that limitation is legitimate — this is the limitation stage."”

To put this in context, assume that a court is asked to consider the constitutionality o f  

legislation which de-regulates the taxi industry on the basis that the consequent decline in the 

value o f  taxi-licences infringes the property rights o f  licence-holders."*^ There are (potentially) 

two principal issues before the court. The first is whether a taxi licence is actually “property” 

such that it is constitutionally protected. The second issue, relevant only if the court holds 

that a taxi licence is property, is whether a limitation on the rights to that property is, in fact, 

legitimate. It is possible to practice deference at either the interpretative stage or the limitation 

stage or, indeed, at both -  what D oyle has referred to as “double deference”.'” So, to avoid

There are some rights which, it seems, cannot be limited such as the right to be free from torture under Article 
3 ECHR. As I will argue in Chapter 3, this does not mean that deference is prima facie or a priori irrelevant 
because as much as one may entertain the idea o f  deferring to a legislative view on what, for example, the 
“com mon good” may justify by way o f limiting one’s rights, one should equally entertain the view that 
legislatures may be as good as courts in interpreting what constitutes “torture” .

One may query whether there is really a distinction to be made along these lines in the majority o f cases. 
Whereas this is considered in more detail in Chapter 3, it may be noted that whereas there may be many cases 
where the interpretative questions are easily answered (such as Article 26 and Pari V  of the 'Planning and 
Development Bill, 1999 [2000] 2 IR 321, at 349 where the Supreme Court described legislation under review as an 
“undoubted restriction on the exercise by the landowner o f  his property rights”) there are cases where 
interpretative questions may be controversial. One example is the question o f whether non-expressive 
communication can be protected under Article 40.6.l.i as a “conviction or opinion”. See e.g. A ttorn^ General v 
Paperlink [1984] ILRM 373; Kearny v Minister for Justice [1986] IR 116; Carrigaline Communi^ Television Broadcasting Co. 
Ljd. V Ministerfor Transpori, Energ)/ and Communications [1997] 1 ILRM 241; Society for the Protection of the Unborn Child 
(Ireland) Ltd. v Grogan (No.5) [1998] 4 IR 343; Irish Times v Ireland [1998] 1 IR 359; Murphy v Independent Radio and 
Television Commission [1999] 1 IR 12. Given that there is substantial case-law on this interpretative issue, one can 
reasonably regard it as important. Consequently, the question o f  deference to legislative interpretation o f the 
content o f Article 40.6.l.i seems reasonably important too.

See Hempenstall v Minister for the Environment [1994] 2 IR 20; Gorman v Minister for the Environment and Tacal 
Government [2001] 2 IR 414.

Doyle, Constitutional Equality haw, op. cit., n.3, at 104-105. For the sake o f completeness, it may be noted that 
the “interpretative” stage can have a different meaning in the context o f the Human Rights Act, 1998 in Britain, 
and indeed, under the European Convention on Human Rights Act, 2003 in Ireland. U nder both those Acts, a 
court may interpret legislation in such a fashion as to “make it” Convention-compatible. In cases where this is 
semantically possible, it may also be argued that it is inappropriate. Suppose, for example, legislation allowed a 
“spouse” to succeed to the tenancy o f  his or her deceased spouse and suppose also, that a court must decide 
whether “spouse” includes “same sex spouse” . Assuming this is semantically possible, there may remain 
questions as to whether a court should interpret the statute to widen its embrace and these questions may draw on 
arguments about the competence o f  the court to “legislate”. See e.g. Kavanagh, “Statutory Interpretation and 
Human Rights After Anderson: A More Contextual Approach” [2004] P.L. 537; Young, “Ghaidan v Godin- 
Mendoza: Avoiding the Deference Trap” , loc. cit., n.lO. There is, in short, a need to be aware o f issues o f judicial 
competence when considering any argument to “read up” a statute under the Human Rights Act, 1998 or the
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any confusion, rather than using the traditional understanding o f  “interpretation” as an 

umbrella term to cover both decisions about interpretation and limitation, this thesis uses the 

term “constitutional decision-making”.

However, it is arguable that deference can have something o f  a different character depending 

on whether it is at the interpretative or limitation stage. For example, deferring to a legislative 

interpretation that non-expressive conduct is not “a conviction or opinion” is often just that -  

deference to an interpretation or a reading o f  the relevant constimtional text. Deferring to a 

legislative justification for a limitation o f  a right, however, can be viewed as deference to the 

legislature’s empiricaljustifications for that limitation.''^ If property rights may be restricted in the 

“common good”, then it should follow that there is some empirical basis for believing that the 

common good acmally requires a particular type o f  delimitation on such rights. For example, 

^ a n  V The Attorney Generat^ shows that there was a facmal basis for believing that fluoridation 

o f water was not dangerous. Equally, the Supreme Court judgment in PJ Carroll v Minister for 

Health*  ̂ indicates that “anti-smoking legislation”''̂  is probably premised on some legislatively 

held factual viewpoint about the harmful nature o f  tobacco and smoking.''* Thus, deference at 

the limitation stage may be viewed, at least in part, as deference to the empirical justifications 

the legislature may have for limiting a right or, what Culp-Davis classically referred to as 

matters o f  “legislative fact”.'*'’

It would, however, be a mistake to assume that questions about the empirical foundations o f  

laws are only ever relevant at the limitation stage. Take the interpretative question o f  what

European Convention on Human Rights Act, 2003. The particularities o f domestic Convention application are, 
however, beyond the scope o f  this thesis. The point is simply mentioned here to flag the possibility that what 
may generally be referred to as “interpretation” can have particular meanings in that arena.
** See e.g. Pinard, “Evidentiary Principles with Respect to Judicial Review o f Constitutionality: A Risk 
Management Perspective”, in Law Commission o f Canada ed., Laiv and Risk (Vancouver, UBC Press, 2005) 121, 
at 124 (describing the R v Oakes [1986] 1 SCR 103 proportionality test as founding “an essentially empirical 
constitutional jurisprudence”). See also Moon, “Justified Limits on Free Expression: The Collapse o f the 
General Approach to Limits on Charter Rights” (2002) 40 Osgoode Ha//L.J. 337, at 358; Karst, “Legislative Facts 
in Constitutional Litigation” (1960) Sup. Ct. Rev. 75, at 84; Christie, “Judicial Review o f Findings o f  Fact” (1992) 
87 Nw. U. L. Rev. 14; Monaghan, “Constitutional Fact Review” (1985) 85 Co/um. L. Rev. 229; Solove, “The 
Darkest Domain: Deference, Judicial Review, and the BiU o f Rights” (1999) 84 Iowa L. Rev. 941. For an Irish 
perspective see Sherlock, “Facts, Evidence and Opinion in Constitutional Litigation: The Experience in Ireland” 
(1991) 40 7.C.L.J2. 425.
«  [1965] IR 294.

[2005] lESC 26.
A collective label used by the Court for the Public Health (Tobacco) Acts, 2002 and 2004 and the European 

Communities (Manufacture, Presentation and Sale o f Tobacco Products) Regulations 2003.
It should be noted that this particular judgment did not deal with the substantive point about the 

proportionality o f  “anti-smoking legislation” . Rather, it concerned an appeal against an order o f Kelly J in the 
Commercial Court which prohibited the defendants (i.e. the State) from adducing evidence on the nature and 
harmful effects o f tobacco at trial. The Supreme Court, per Geoghegan J, allowed the appeal on the basis that 
such evidence would be essential to any argument that the restrictions put in place were, in fact, proportionate.

Culp-Davis, “An Approach to the Problems o f  Evidence in the Administrative Process” (1942) 55 Harv. L. 
Rev. 364, at 404.
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constitutes “unborn life” under Article 40.3.3 of the Constitution. If, for example, the 

legislature sought to regulate the storage of frozen embryos, it is not beyond the realms of 

possibility that it may reach the view that such regulation does not infringe on the right to the 

life o f the unborn because (it may think) unborn life does not begin until a particular stage in 

the development of either the zygote or foetus.^” In short, the legislature’s resolution o f an 

interpretative question may draw on the same kind of empirical or social evidence that may be 

more often associated with the limitation s t a g e . T h u s ,  whereas issues about the empirical 

foundations o f law tend to be predominandy associated with the limitation stage, this should 

not be taken to exclude the possibility that such issues may also be relevant in relation to 

purely interpretative questions.^^

Indeed, there may well be cases where the legislature does not legislate simply on the basis of 

provable fact, but on the basis of judgments about values, morals and ethics.”  This wiU be 

discussed in more detail in Chapter 8, but for present purposes it suffices simply to note that 

deference at the limitation stage may (depending on the context of case) entail deference to 

empirical findings as well as value judgments of the legislature.

It is also important to be quite clear about what is meant by a legislative constitutional 

decision. Under the Human Rights Act, 1998 in Britain, the responsible government Minister 

is required to issue a statement of compatibility stating that the legislation he has introduced is 

compatible with the ECHR.^'' In those kind of cases, the legislative decision in respect o f the 

constitution (or the ECHR) is “real” in the sense that the legislature (or Minister) has actually 

expressed the view that what it (or he or she) did was constitutional (or Convention- 

compatible). However, it is often the case in Ireland that what are taken as legislative 

constitutional decisions are not reflective of real and conscious decisions of the legislature but 

rather reflect presumptions about how a legislature would decide constitutional questions. 

Consider for example, the following dictum of Budd J in Educational Company of Ireland v 

Fiti^atrick (No.2):-^^

Indeed, the State contended in the recent case o f  D  v IretandNo. 26499/02 , 21 June 2006 it may be felt that a 
foetus suffering from a life threatening abnormality may not alwqjis count as “unborn life”. It is not unreasonable 
to think that if  legislation was ever to be passed dealing with abortion in these circumstances, that the legislature 
may make its decision, at least in part, with som e regard to scientific, medical or other evidence.

Equally, if  Dail Eireann has to determine whether participation in an international event constitutes 
participation in “war” under Article 28.3.1 (which is in an interpretative question), it is not unreasonable to think 
that detailed empirical evidence about the “event” would be necessary for a proper decision.

This is discussed in more detail in Chapter 8.
See e.g. M oon, “Justified Limits on Free Expression: The Collapse o f  the General Approach to Limits on  

Charter Rights”, toe. cit., 44, at 358; Feldman, “Human Rights, Terrorism and Risk: The Roles o f  Politicians and 
Judges” [2006] P.L. 364, at 378.
5“' Section 19, Human Rights Act, 1998.
55 [1961] IR 345.
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The legislative body must be deemed to legislate with a knowledge o f  the Constitution and presumabty does 

not intend by its measures to infringe it.^*

This is, essentially, one way o f phrasing a general principle o f  Irish constitutional law — the 

presumption o f  constitutionality. As de Valera put it:-

[0]rdinarily, the view o f  the Legislature in interpreting their constitution should be [the guide for 

judges]: [there] is a presumption, and [there] should be a presumption, that they are doing their work 

reasonably and fairly..

The more well known formulation o f the presumption is, o f  course, that offered by Hanna J 

in Pigs Marketing Board v Donnelly.-

W hen the Court has to consider the constitutionality o f a law it must, in the first place, be accepted as 

an axiom that a law passed by the Oireachtas, the elected representatives o f the people, is presumed to 

be constitutional unless and until the contrary is clearly established.^*

Thus, in Ireland, one can say that an Act passed by the legislamre represents a constitutional 

decision o f  the legislature, whether the legislature actually made a constitutional decision or 

not.̂ '̂  By reason o f  the very act o f legislating, our courts presume that the legislature has 

decided that its legislative product is constimtional.^

A n  O b j e c t io n  a n d  a  Sl ig h t  R e f i n e m e n t

[1961] IR 345, at 368 (emphasis added). See also DPP (Long) v McDonald [1983] ILRM 223, at 225.
67 Dai! Debates 427.
Pigs Marketing Board v Donne//y [1939] IR 413, at 424.
See KeUy, The Irish Constitution (Hogan & Whyte eds., 4* ed., Dublin, Butterworths, 2003), at 402 (“The basis 

for the presum ption [of constitutionality] is that the legislator must be presumed to have been aware o f  the limits 
imposed by the Constitution.”). In the American context see Eskridge Jr, “Public Values in Statutory 
Interpretation” (1989) U. Pa. Rev. 1007, at 1020 (“The Court should assume that Congress is sensitive to 
constitutional concerns and presumably would not pass an unconstitutional statute.. .”).
^  For a particularly vivid example, albeit in the very special context o f Article 28 and the “war power” see 
Morgan v Ireland [2003] 2 IR 468, at 497-498. This raises something o f  a difficult problem with regard to the 
interpretative and limitation models described above. Whereas our courts deem the act o f legislating to mean 
that the legislature has made a constitutional decision in favour o f the legislation, that act itself (i.e. the act o f 
legislating) says very little about the precise nature o f that decision. Did it reach the view that, for example, 
property rights were not violated at aU? O r did it reach the view that whereas a violation occurred, it was 
constitutionally justifiable? These problems wiU be discussed in more detail in Chapter 3. The point here is 
simply to explain the conceptual nature o f deference in Ireland and, as one may see, it is not w ithout problems.
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Deference is a real and important aspect of constitutional theory and of the separation of 

powers. However, it has been argued, in the context of the “political question doctrine” as 

practiced in the United States, that deference is not really “real” . In a very general sense, the 

political question doctrine refers to the practice whereby a court will refuse to rule on a 

constitutional claim because it is felt that such a claim raises complex political questions suited 

to political rather than judicial resolution.'^' Application of the political question doctrine does 

not mean that the claim at hand has no constitutional significance; it simply means that the 

constitutional claim is non-justiciable — not for judicial resolution.

Wayne McCormack has argued that the political question doctrine, as described above, is a 

myth.*'  ̂ He argues that since the judiciary are the institution which gets to decide what is or is 

not a political question, then it is wrong to view the political question doctrine as creating 

zones o f “non-justiciable” constitutional ground.*^’ There are, however, two ways to read 

McCormack’s argument. On the first view, one can read McCormack as arguing that a court 

which decides to defer is, in effect, deciding how the case should turn out for the plaintiff. 

Adopting an implicit Dworkin-like posture, McCormack argues that as the plaintiff loses, he 

therefore never had a right to win, and thus the court has actually decided what rights the 

plaintiff had.

It is true that so long as one speaks in terms of a “right to win”, then the court has decided the 

matter. However, the reason why the plaintiff does not have the general “right to win” is 

because the court has deferred to legislative decisions about the actual rights invoked. This 

reading then, suffers from a failure to go beneath the formal order o f the court as to how a 

particular case should be resolved -  it ignores the reasons why the plaintiff wins or loses and 

that reason is deference or, in this case, a finding o f non-justiciability.

On the second reading, McCormack may be taken to argue that because the judiciary define 

and mark out the contours o f the political question doctrine, it cannot really be said that an 

area o f constitutional law exists which is exclusively for the legislature or executive to interpret 

and apply. The argument goes that it is simply impossible to say that the court has deferred 

when it is judicial interpretative power that creates the political question doctrine. By extension

See M cDermott, “The Separation o f  Powers and the Doctrine o f  Non-Justiciability” (2000) 35 Ir. Jur. 280. 
McCormack, “The Political Question Doctrine -  Jurisprudentially” (1993) 70 U. Dei. Merry L. Rev. 793 at 798. 
Som e have made a related point that in m ost, if  not aU o f  the political question cases in the United States, the 

court is deciding on the merits. See Henkin, “Is There a ‘Political Q uestion’ Doctrine?” (1976) 85 Ya/e L.J. 597, 
at 601; Paulsen, “A General Theory o f  Article V: The Constitutional Lessons o f  the Twenty-Seventh 
A m endm ent” (1993) 103 Ya/e L.J. 677 at 713.
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then, the argum ent would hold that since the court creates deference by holding where and 

when deference is appropriate, there is no such thing as a general practice o f deference.

According to this argument, the previous diagram that illustrated the cross-over influence o f 

legislative decision-making power m ust therefore be modified to recognise this overarching 

judicial power. Thus, situations A and B m ust be understood in the context o f the general 

judicial power to create deference. The judicial power, in this sense, is the “universe” o f 

deference — the general set within which the sub-sets o f deference and originaUty exist. This 

universal set, or “U”, is represented by the patterned area:-

A
u

B

M cCormack’s argum ent is correct insofar as it suggests that deference is judicially created.*'"' 

This however, does not mean that deference is a myth. Deference may be judicially created, 

bu t that does not alter the fact that when it is judicially implemented, it has real consequences. 

This can be illustrated with an example from  the American experience o f deference. From  the 

decision in Lachner v New York^^ in 1905 to the decision in West Coast Hotels v Parrish^^ in 1937, 

the United States Supreme Court often conducted intense, non-deferential judicial review o f 

legislation aimed at socially progressive goals such as the elimination o f child labour and the 

reduction o f  working hours. This practice came to a head in the 1930s when President 

Roosevelt found his “New Deal” legislative programme blocked at many points by an activist

^ A point noted by Lord Hoffman in R (Prolife A.lltance) v British Broadcasting Corporation [2004] 1 AC 185, at 240 
where he said that the question o f deference is “a question o f law and must therefore be decided by the courts”.

(1905) 198 US 64 (striking down New York law restricting working hours o f  bakers).
“  (1937) 300 US 379.
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laisset  ̂faire Court.'’̂  For a variety o f  reasons, including a Presidential threat to pack the 

Supreme Court with N ew -D eal sympathetic judges, the Court in West Coast Hotels v Parrish'’̂  

announced an end to independent judicial review o f  “social and econom ic” legislation/’̂  That 

position was later galvanised with the landmark decision in United States v Carotene Products CoJ  ̂

The effect o f  these cases has been to cem ent in American constitutional law for the last sixty 

years the notion that certain types o f  social or econom ic legislation must be approached with 

great deference to the legislature/' The West Coast Hotels-Carolene deference may be judicially 

created but that does not alter the fact that it was (and, indeed, stiU is) very real and produces 

very real results/^

Indeed, as I have argued, it should be clear that a court which is deferential towards legislative 

constitutional decision-making (in respect o f  real or presumed interpretations o f  rights or fact or 

value based justifications for the limitations on rights) is not really exercising an independent 

power o f  judicial review. Rather, its determination o f  the relevant question is affected in som e 

way by the previous real or presumed determination o f  the legislature. O ne can, o f  course, 

argue that this is aU due to the fact that the court chooses to act deferentially and thus reserves 

ultimate power over the Constitution. This may be true, but it does not affect the fact that the 

actual practice o f  deference says som ething about the theory o f  the division o f  constitutional 

responsibility which the court believes is appropriate and that, as I argued in the Introduction, 

is far from insignificant.

W e must recognise that, as Jowell puts it, “the courts themselves often have to decide the 

limits o f  their own decision-making powers” ,̂  ̂but that simply means that the point o f  enquiry

For a detailed account o f the New-Deal crisis see Cushman, Kethinking the New Deal Court: The Structure of a 
Constitutional 'Revolution (Oxford, Oxford University Press, 1998).
•'s (1937) 300 US 379.

Roosevelt’s Court-packing plan involved a proposal that the President would be entided to appoint a Judge in 
place o f any Supreme Court justice who did not retire at the age o f  seventy. The plan did not get past Congress. 
The traditional perception is that the Court was “scared” into capitulating on its New-Deal opposition. See, 
Nowak & Rotunda, Constitutional (7* ed., Minnesota, West G roup, 2004), at 446. It should be noted, 
however, that it has been doubted whether this really brought an end to New-Deal opposition. Cushman points 
out that there had been a host o f  previous political measures proposed to limit the Court’s power during the 
New-Deal era itself which didn’t scare the Court into submission. See Cushman, op. cit., n.67, at 12. See also, 
Rehnquist, “The American Constitutional Experience” (1989) 24 Jr. ]ur. 87 (ns), at 96-98. A nother reason for 
the capitulation may have been that Roosevelt had just been re-elected President by an overwhelming majority. 
The Court may have taken this as a sign that its laisse^ faire approach lacked a popular mandate.
™ (1938) 304 US 144.

See Choudry, “The Lochner Era and Comparative Constitutionalism” (2004) 2 Intn’l  J. Const. L. 1; Solove, 
“The Darkest Domain: Deference, Judicial Review, and the Bill o f  Rights”, loc. cit., n.44; MarguUes, “Standards of 
Review and State Action under the Irish Constitution” (2002) 37 Jr. ]ur. (ns) 23.

After West Coast Hotels, New-Deal legislation tended to withstand challenge. See e.g. Wright v Vinton Branch 
(1937) 300 US 440, United States v. Darbj (1941) 312 US 100.

Jowell, “Judicial Deference: Servility, Civility or Institutional Capacity” , loc. cit., n.22 at 592. This is sometimes 
taken to be a point o f disagreement as between Lord Hoffman and Lord Steyn in the British context. See e.g. the 
characterisations o f their positions in Department for Social Development v MacGeagh [2005] NICA 28(1 /2 /3), at
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is to analyse and examine the choices the courts make in this regard and that is the purpose o f  

this thesis.

paras. 33-35. As put by Kerr LCJ in that case, Lord Hoffman, as noted above at n.64, argues that a theory about 
deference must be based on matters and principles o f law. Lord Steyn, it is said by Kerr LCJ, proposes the 
reverse — that deference is “not a m atter o f law . . . [but] . . .  a matter o f  discretion to be exercised in the objective 
circumstances o f the particular case.” See Steyn, “Deference: A Tangled Story”, loc. at., n.5, at 349. If  Lord Steyn 
means that deference must be assessed contextually, then that is a reasonable position. However, a contextual 
model o f deference still has to be justified and justification o f  a matter which Lord Steyn himself views as a 
fundamental aspect o f  the separation o f  powers is not a m atter o f “discretion” , but rather a matter o f legal 
theory. The point o f  disagreement between Lord Steyn and Lord Hoffman may be, rather, that Lord Hoffman 
prefers to view deference as more “rule-based” whereas Lord Steyn prefers to assess the appropriate degree o f 
deference on a case-by-case basis guided by the “context” o f  any given case.
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C h a p t e r  2 - D e f e r e n c e  as a  M e t h o d o l o g y  o f  J u d ic ia l

Re s t r a in t

I n t r o d u c t i o n

The ultimate argument advanced in this thesis is that deference is defensible only in a Limited 

range o f cases — namely where the legislature has expressly and publicly justified a 

constitutional decision. O f  course, one may disagree with this and believe instead that the 

courts should defer in a far wider range o f  cases. However, within this disagreement there is a 

fulcrum o f  agreement in that we would agree that authority over constitutional decision

making can be apportioned between the legislature and courts. We just disagree over how it 

should be apportioned. O n the other hand, one may beUeve that this shared ground is, in fact, 

a shared mistake. According to this mindset, the very notion o f “sharing” constitutional 

labour with the legislature is wrong, plain and simple. O n this view, authoritative (or even 

partially authoritative) constitutional decision-making is exclusively a judicial task. In this 

Chapter, I argue that a mindset which is open to the idea o f  deference per se (whether or not 

there is agreement on how deferential a court should be) can provide a better foundation to 

approach the general question o f judicial restraint than a mindset which sees the Constitution 

as the sole preserve o f the judiciary.

It m ust be noted, however, that I do not propose that deference provides a magic answer to 

all the deep problems o f  constitutionalism. I simply wish to argue that it is sometimes far 

m ore reasonable to pursue judicial restraint through deference than through “interpretative” 

models o f  restraint. This argument can be explained as follows. The text o f  the Constitution 

supports certain types o f  claims which, whereas fairly rooted in the text, raise concerns about 

how appropriate it may be for the judiciary to adjudicate thereupon. If  you believe that only 

the judiciary may perform  constitutional labour, then you may run into a problem  because 

issues Uke these may be thought o f as unsuited to judicial adjudication. The solution may be 

to “read dow n” or narrow the text o f the Constitution so as to exclude these problematic 

claims from  constitutional significance. O n the other hand, and assuming that one’s fears 

about judicial competence are weU founded, one w ho is open to the idea o f sharing 

constitutional labour may choose not to read-down the Constitution, but to defer to legislative 

discretion. This Chapter argues that within the context described above, the deference option
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is always preferable to reading down the Constitution to meet concerns about the limits o f the 

judicial capacity for adjudication.'

J u d ic ia l  R e s t r a in t

For many people, the power to judicially review legislation is inherendy dangerous. After all, 

judicial review involves an unelected “elite” invalidating the product o f the democratically 

elected legislature. It is, in Bickel’s famous words, a “deviant institution” in an otherwise 

democratic poUty.  ̂ At the same time, however, the Irish judiciary do not have some sprawling 

ungrounded power to strike down legislation based upon whatever criteria spring to mind. 

The judiciary in Ireland are expressly licensed to engage in judicial review by the Constitution 

itself^ and the judiciary are guided in the practice o f  judicial review by the substantive 

provisions o f  the Constitution in respect o f  what legislation is permissible or not. Thus, 

judges sometimes go out o f  their way to emphasise that it is the Constitution and not their own 

preferences which strikes down legislation.'*

’ This argument is somewhat like Lawrence Sager’s under-enforcement thesis. Sager believes that the United 
States’ Constitution should be read as a justice-seeking text — i.e. a docum ent or instrument that, above aU else, is 
about the pursuit o f justice. He believes that no justice-seeking text can really take its own task seriously if it 
does not recognise certain basic socio-economic rights. In fact, he argues that the Constitution actually does 
support socio-economic rights, but he also recognises that judicial stewardship o f  such rights may cause serious 
difficulties. His argument, to put it briefly, is that the Constitution can protect those rights without intense 
judicial review on the basis that those rights can be recognised and left to legislative guardianship rather than 
being “ignored” by both the courts and the political arena. Thus, the legislature will be in charge o f  making the 
complicated decisions about, for example, health-care service provision, subject only to judicial oversight to 
ensure the equal application o f socio-economic poUcies under the banner o f legislatively enforced constitutional 
rights. See Sager, “Fair Measure: The Legal Status o f  Underenforced Constitutional N orm s” (1977-78) 91 Harv. 
L. Rev. 1212 and more recendy, Sagei, Justice in Plainclothes: A. Theory of American Constitutional Practice (New Haven, 
Yale University Press, 2004). The difference with my argument here is that I do not argue that deference 
facilitates the recogmtion o f a particular set o f rights (although, assuming that the legislature may be 
constitutionally responsible, Sager’s argument seems to have a good deal o f  merit), but rather that deference can 
be a better vehicle for judicial self-doubt about judicial capacity than other models o f restraint.
 ̂Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Indianapolis, Bobbs-Merrill, 1962), at 18. 

5 See Article 34.3.2 (High Court); Article 34.4.3 (Supreme Court).
“* For hints o f this approach see e.g. 'National Union of Railwajmen v Sullivan [1947] IR 77, at 100 per Mumaghan J 
(“ [T]he object o f  stating a principle in the Constitution is to limit the exercise by the Legislature o f its otherwise 
unlimited power o f  legislation”); Buckl^ v The A tto m ^  Gfwrd/[1950] IR 67, at 70 per Gavan Duffy J in the High 
Court (“ ...[T]he Constitution entrusts to the Courts o f Justice, and to no other organ o f  State, tlie general power 
to administer justice...”); OByme v Minister for Finance [1959] IR 1, at 5 per O ’Byme J (“ ...[PJrinciples embodied 
in the Constitution as being o f  fundamental importance or value, safeguards for the rights o f the individual, 
restrictions on the full powers o f the Legislature or o f the executive considered to be in the public interest or 
dictated by considerations o f public morality or social justice.. .were intended to be protected against hasty or 
arbitary change.”); The State (Quinn) v R)ian [1965] IR 70, at 122 per O ’Dalaigh CJ (“The intention [of the 
Constitution] was that rights o f  substance were being assured to the individual and that the Courts were the 
custodians o f these rights.”). Although ^  per Walsh J in McGee v The Attorney General [1974] IR 284, at 319 
(“ Q]udges m ust...as best they can from their training and their experience interpret these rights in accordance 
with their ideas o f  prudence, justice and charity.”).
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This kind o f argument can, and has, allowed judges to disclaim personal responsibility for the 

practice o f judicial review. A judge striking down legislation may say “it’s not me, it’s the 

Constitution”. Such passing o f the judicial buck, is, however, quite illusory. The Constitution 

needs interpretation and interpretation is, at its root, informed by the interpreter.^ As noted 

previously, this does not mean that the Constitution is a hopeless mass o f  indeterminacy as 

Critical Legal Studies scholars may have once argued. ’̂ Rather, as the numerous responses to 

Critical Legal scholarship have argued,^ the Constitution may be better regarded as under- 

determinate, in the sense that it cannot be viewed as a series o f wholly determinate edicts which 

are dispassionately and deductively applied to the case at bar. Under-determinate as the 

Constitution may be, it cannot plausibly be invoked to support any kind o f what Timothy 

Endicott may refer to as a “crazy claim”* -  it is not radically indeterminate. Under- 

determinacy, however, still leaves a role for the application o f judgment in choosing between 

different readings o f the under-determinate (but not radically indeterminate) Constitution and, 

o f course, there are reasonable concerns about the criteria which judges use in making such 

judgments.'’

So, on the one hand, the Irish Constitution clearly empowers the judiciary to strike down 

legislation. On the other hand, there are pressing concerns about how this power is to be

 ̂ As with many statements in constitutional law, this can draw one into a complicated jurisprudential debate 
which, in this case, concerns the true source o f  moral-political judgment in adjudication. Very few deny that 
morality plays a role in adjudication, but people disagree over where that morality comes from. O n one side of 
the fence, some believe that the moral choice is that o f the judge. O n the other hand, Ronald Dworkin believes 
that whereas morality plays a role in adjudication that morahty is already embedded in the law. See generally 
Dworkin, 'Lam Empire, (London, Fontana, 1986). Present space constraints prevent a detailed examination o f 
these views so suffice it to say that Dworkin’s beUef that morality is “in the law” is part o f this general theory of 
how “right answers” can be found to legal disputes. According to Dworkin’s right answer thesis a judge is 
supposed to gather the relevant legal materials, and choose the answer that best “ fits” the materials at hand 
thereby making the law “the best it can be” in relation to the question asked. So, as far I understand his work, 
Dworkin can say morality is “in the law” because his conception o f  what the law “is” -  i.e. an ongoing project in 
protestant (i.e. individualised or personal) interpretation -  is itself a manifestation o f a constructive tnorality. Thus, 
the judge does not have moral choice in what the law is because, for Dworkin, the right legal method will yield the 
right answer. And the right legal m ethod reflects Dworkin’s conception o f  what interpretation is. But, as is well 
recognised, Dworkin’s view o f interpretation itself proceeds from an un-argued premise that his conception o f 
interpretation is self-evidendy correct. Since it is reasonable to believe that we can disagree with Dworkin over 
what the nature o f interpretation is it is reasonable to believe that his conception o f interpretation is itself a moral 
choice. See, Rubenfeld, “Legitimacy and Interpretation” in Alexander ed.. Constitutionalism: Philosophical 
Foundations (Cambridge, Cambridge University Press, 1998), 194, at 198-211. Thus, a judge practicing the 
Dworkinian m ethod still exercises moral choice -  it is just a choice in respect o f m ethod rather than substance. 
Thanks are due to Dr. Oran Doyle o f  Trinity College, Dublin for first bringing the Dworkinian notion of 
embedded morality to my attention and Dr. Aileen Kavanagh o f  the University o f Leicester for an enUghtening 
discussion on the topic.
 ̂ Introduction, above, at 2.
 ̂ See e.g. Schauer, “Easy Cases” (1985) 58 So. Cat L. Rev. 399; Solum, “O n the Indeterminacy Crisis: Critiquing 

Critical D ogm a” (1987) 54 U. Chi. L. Rev. 462.
* Endicott, “Herbert Hart and the Semantic Sting” in Coleman ed.. Hart’s Postscript (Oxford, Oxford University 
Press, 2001) 39, at 51.
 ̂ For a classic expression o f such concerns, see Hogan, “Unenumerated Personal Rights: Ryan’s Case Re- 

Evaluated” (1990-92) Ir. Jur. 95
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exercised. The challenge for constitutional theory is to provide an account which, as John  

H art Ely argued, aims to balance pressing concerns about the suitability o f the judiciary to 

second guess legislative measures against the generally recognised value o f fettering the forces 

o f majoritarianism through the protection o f  some form  o f hum an rights.’® This is where the 

notion o f  judicial restraint comes in. The Constitution, under-determinate as it is, could 

conceivably be read to support a host o f  linguistically or semantically plausible claims which 

may then fall to be enforced by the judiciary. Whereas there may be little doubt that the 

judiciary could read the Constitution to include such claims, the real question is whether they 

should do so. T o restrain the judiciary then, is to find ways to shackle it from engaging in its 

allegedly anti-democratic practice o f  judicial review to the extent that the under-determinate 

text o f  the Constitution may actually permit. Judicial restraint theory says to the courts, we 

know you can do it, but here are the reasons why you should not."

The purpose o f  this Chapter is to argue that it can be comparatively advantageous to approach 

the question o f  the extent to which the judiciary should be restrained in constitutional 

interpretation through a methodology o f  working out how constitutional decision-making 

power should be shared between the courts and the legislature. However, it is very im portant 

to recognise that I do not mean to say that the judiciary should generally be deferential in the 

exercise o f  judicial review. My argum ent is simply that if  a court sincerely believes that 

particular claims are beyond its capacity (notwithstanding that one may disagree with the 

reasons the court has for this be lief then deference can be better than excluding those claims 

from constitutional significance. Thus, aU I wish to argue is that insofar as constimtional 

theory m ust work out the boundaries o f  the judicial power, it can better do this by working 

out the circumstances (if any) where constitutional labour can be shared between the courts 

and legislamre. It is a methodology for how to approach the general question o f judicial restraint 

with which this argument is concerned, no t with conclusions about how restrained or 

deferential the judiciary should actually be.

M o d e l s  o f  J u d ic ia l  R e s t r a in t

Ely, Democragi and Distrust: A  Theory of Judicial Review (London, Harvard University Press, 1980), at 8.
” The classic exposition o f such a theory is, o f  course, Bickel, The Least Dangerous Branch: The Supreme Court at the 
Bar of Politics, op. cit., n.2, in particular at Chapter 4 “The Passive Virtues”. See also Steyn, “Deference; A Tangled 
Story” [2005] P.L. 346, at 349 (“The existence o f  jurisdiction does not mean that it ought always to be 
exercised.”)
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The power to judicially review legislation is exercisable only on the basis that legislation 

violates some substantive provision of the Constitution such as the right to freedom of 

association or the equality clause. These, and others like them, are the “grounds” of 

constitutional review. It stands to reason, then, that the more grounds of review, the greater 

the potential of the exercise of the allegedly democratically suspicious judicial power to 

invalidate legislation. One way, then, to restrain the judiciary is to restrict or narrow the 

grounds of judicial review. The logic is simple -  the less scope for review, the less review 

there is and the less o f a (supposed) threat there is for democracy. What I will call the 

“interpretative” model of judicial restraint seeks to restrain the judiciary through imposing 

some set o f rules to regulate judicial interpretation of the Constitution in order to Hmit the 

amount of grounds of review which can be found within the Constitution.’̂

The deference-based model, on the other hand, achieves judicial restraint not solely through 

interpretative means, but through rules allocating, in whole or in part, decision-making power 

over a particular constitutional issue to the legislature. If a particular constitutional issue could 

fairly be regarded as being unsuited to adjudication, the deference-based model would still 

regard that issue as being on “constitutional ground” but would require deference to legislative 

discretion in respect of what that ground actually required in the case at bar. The key 

difference between these models is that the interpretative model may require the Constimtion 

to be narrowed beyond what may be regarded as its “plain” or “fair” embrace in order to meet 

concerns about judicial capacity. On the other hand, under the deference-based model, 

concerns about judicial capacity can be properly addressed without the cost of narrowing the 

Constitution.

Ir is h  E x p e r ie n c e  o f  t h e  I n t e r p r e t a t iv e  M o d e l

The argument in this section reUes on a distinction between reading the Constitution and 

thinking about the consequence of what you may read into it. It states that where a court 

sincerely believes that adjudication upon a constitutional claim which can be fairly regarded as 

grounded in the constitutional text is beyond the competence of the judiciary, then it is better 

for the court to defer to legislative discretion rather than to narrow the text of the 

Constitution to meet its own institutional self-doubt. In the next few pages I attempt to place

For general discussion see Beatty, “The Form and Limits o f Constitutional Interpretation” (2001) 49 Am. J. 
Comp. L  79. See also, Hogan, “Constitutional Interpretation” in Litton ed., The Constitution of Ireland 1937-1987 
(Dublin, Institute o f  Public Administration, 1988) 173, at 188.
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this argument in the context o f two substantive areas o f Irish constitutional equality law. 

These are the Supreme Court’s interpretation o f Article 40.1 in MhicMhathuna v The Attorney 

General  ̂and the general approach of the Irish courts to the “human personality doctrine”.

MhicMhathuna v the Attorney Generar^^

In this case a married coupled claimed that various provisions o f the tax and social welfare 

code unlawfully discriminated between two parent and single parent family u n i t s . S u c h  

discrimination, it was alleged, occxirred in two situations. First, discrimination was alleged in 

respect of how tax-free allowances were calculated by reference to dependant children. At 

one point married as well as most single parent families enjoyed a tax-free allowance in 

accordance with the number o f dependant children in the family. Over a period of time from 

the late 1970’s to the mid 1980’s, this was gradually abolished in the case of married couples 

but retained for most classes of single parent families.’  ̂ Second, the plaintiffs drew attention 

to the fact that an unmarried mother would receive, through a combination of allowances, a 

greater net amount of social welfare assistance than a married mother in cases where both 

mothers had the same number o f children.’̂

Before continuing with MhicMhathuna, it is important to clarify an important point about 

equality law under the Irish Constitution. In considering cases under Article 40.1 o f the 

Constitution, the courts, it is submitted, have developed two tiers of review. This can be 

explained with the following example. Suppose that the (hypothetical) Single Mothers Act,

'3 [1989] IR 504.
[1989] IR 504. This case is sometimes reported as “MacMathiina v The A ttorn^ General' rather than 

“MbicMathma v the A ttorn^ General'. The difference in spelling reflects the feminine adoption o f the otherwise 
masculine second name by Una MhicMathuna (as she became) upon her marriage to Seamus MacMathiina. 
Whereas both tides have been used in the literature, Una MhicMathuna is the first-named plaintiff in the case.

A particular feature o f  the case was the plaintiffs’ desire to compare their situation not with the position o f the 
single parent, but with the position o f  the unmarried mother. It is arguable that this was intended as part o f an 
argument designed to show that the provisions challenged constituted an “inducement not to marry” for the 
purposes o f Article 41. In actual fact, the High Court com mented quite unfavourably on this comparison and 
preferred to use the single parent rather than the unmarried m other as the relevant comparator. For present 
purposes, however, nothing turns on this.

As Carroll J recounts, s.141 o f the Income Tax Act, 1967 originally provided for a tax-free aDowance o f £240. 
That was reduced to £218 by s.2 o f the Finance Act, 1979 and then to £195 by s.4 o f the Finance Act, 1980 and 
to £100 by s.2 o f the Finance Act, 1982. Section 4 o f the Finance Act, 1986 finally abolished the allowance. 
However, s.4 o f  the Finance Act, 1979 introduced a new s.l38A into the Income Tax Act, 1967 which provided 
for a similar allowance for single parents. As the position stood under the Finance Act, 1986 that allowance 
stood at £1500 for widowed parents and £2000 for all other single parents.

This was based on the fact that the Social Welfare Act, 1973 introduced a form o f social assistance for 
unmarried m others — an unmarried m other’s allowance which combined children’s allowances, which was said to 
produce the discrepancy.
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2004 provides that a special allowance is payable to single mothers who Live alone.’* In this 

Act, “Living alone” is defined so as to exclude living with anyone else, including same sex 

flatmates. If a court was to proceed only on the first tier o f review, then its function would be 

limited to considering whether a legitimate distinction existed between single mothers living 

alone and other comparators — i.e. some state o f facts that shows that single mothers living 

alone are like or unlike the relevant comparator.'^ If a court chooses to conduct review only 

on the first tier then this is the only legitimate enquiry it may make. If the court upholds the 

distinction then that ends the matter.

However, there is a reasonable argument both in respect o f  principle and on the basis o f  the 

constitutional text itself that a constitutionally sustainable discrimination is not proved simply 

by showing that the plaintiff and the alleged comparator are “unalike”. For example, a 

mentally handicapped person and a non-mentaUy handicapped person may not be “alike”. 

However, this should not mean that any differential in detention provisions for the mentally

This example is “inspired” by Murphy v the Attorney General [1982] IR 241; Hyland v Minister for Social Welfare 
[1989] IR 624 and MhicMhathiina v The A tto m ^  General [\99ff\ IR 504 (HC), [1995] 1 IR 484 (SC).
”  See e.g. State (Hunt) v Donovan [1975] IR 39. This concerned an arguably anomalous (and since repealed) aspect 
o f  criminal procedure. W hether one could ultimately appeal against sentence only (i.e. not sentence and 
conviction) depended on whether one had plead guilty in the District Court or whether one had waited to plead 
in the Circuit Court. Finlay J (with whom the Supreme Court tersely agreed) held that any disadvantage wreaked 
upon the accused was by his own choice to plead or not to plead at the District Court. However, notably absent 
is any analysis on the quality o f the discrimination as related to each class. Hogan & Whyte seem to suggest that 
O ’Bnen v Manufacturing Engineering LJd Co [1973] IR 334 also represents a failure to recognise the second tier. See 
Kelly, The Irish Constitution (Hogan & Whyte eds., 4* ed., Dublin, Butterworths, 2003), at 1361. O ’Brien concerned 
a shortening o f the limitation period within which one could bring suit against an employer for injuries sustained 
through his negligence if, and only, if one accepted statutory compensation under the W orkmen’s Compensation 
Act, 1934. O f this it is said that:-

[W]here the Supreme Court appeared content to uphold legislative classifications even though the 
quality o f the classification may not have borne any reasonable relation to the quality o f  difference 
between the situations which it was sought to regulate.

O n other hand, at 1378, the editors o f  The Irish Constitution seem to cite O ’Brien as an example o f the use of 
proportionality in equal protection suggesting that, in fact, the Court did consider the merits o f  the actual 
treatment meted out rather than simply considering whether the plaintiff and com parator where “alike” . It may 
be the case, however, that Hogan & WTiyte wish to draw attention to the fact that whereas the Supreme Court 
did not expressly relate the treatment to the quality o f the distinction, the Court was willing, in a very general 
sense to consider the extent or “effect” o f the difference in treatment but not necessarily that the Court was 
linking that consideration to the difference between the plaintiff and comparator. Indeed, the Court noted, at 
366, that the period in question was:-

[N]ot unreasonably short to enable a person not suffering from any disability to ascertain whether or 
not he has a common-law cause o f action 

O n the one hand, the talk o f  reasonableness suggests that the Court has actually considered the reasonableness o f 
the difference in treatment as against the actual difference between the workman who accepted compensation 
and the workman who did not. O n the other hand, the Court does seem to be — and relatively abstractly -  saying 
that this limitation period itself \% not unreasonably short without actually dealing with the question o f whether 
(even if it is abstractly “reasonable”) it is reasonable to effect a difference in treatment between the two classes o f 
workman. The problem, I think, in The Irish Constitution originates in discussing O ’Brien under the heading of 
“proportionality” and with close association to the Supreme Court’s rejection o f second-tier analysis in 
MhicMhathiina. This may lead one to believe that the citation o f  0  "Brien is to support the notion that courts have 
accepted the second-tier, in contrast to MhicMhathiina when in fact, 0  ’Brien does not seem to go this far.
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firm and infirm is automatically sustainable.^® Whereas more will be said about this in a 

moment, it is arguable that a court should consider whether a proper relationship exists 

between the classification made and the treatment meted out on the basis o f  that 

classification.^’ This constitutes the second tier o f  equality and it would require the court to 

consider whether the special allowance granted to single mothers living alone bore any 

legitimate relationship to the distinction between single mothers living together and single 

mothers living alone.

Although she rejected the plaintiffs’ case in the High Court, Carroll J seemed willing to 

conduct judicial review under Article 40.1 on both tiers:-

The position o f  a single parent is different to the position o f  two parents living together. The parent on 

his or her own has a more difficult task in bringing the children up single handedly because two parents 

hving together can give each other mutual support and assistance. I have no doubt that the role o f a 

single parent is more difficult than that o f  two parents and ...the  Oireachtas recognised that and 

attempted to alleviate i t . . .Therefore a state o f  facts exists as between single parents and married parents 

living together which justifies an additional tax-free allowance for the single parents.^

It is reasonably clear then, that Carroll J believed that she was entided to consider not only the 

factual difference between the comparators (the first tier), but also the extent to which the 

treatment handed out accordingly was “justified” by that difference (the second tier). Whereas 

the Supreme Court upheld the High Court decision and approved most o f Carroll J’s 

reasoning, it went on to point out that:-

O n ce .. .justification for disparity arise[s], the Court is satisfied it cannot interfere by seeking to assess 

what the extent o f the disparity should be.^^

See for example the comments o f  CosteUo P in RT v Director of Central Mental Hospital [1995] 2 IR 65. See also 
Kelly, The Irish Constitution, op. cit., n .l9  at 1379.

For examples o f judicial review on the second tier, see e.g. State (M) v Minister for Foreign Affairs [1979] IR 73 
(Davitt P discussing relationship between classification o f  infants as legitimate/illegitimate and treatment in 
respect thereof); Quinns Supermarket v The A tto m ^  General [1972] IR 1 (Walsh J holding that the question of 
religious discrimination did not begin and end with the classification at hand but required the court to consider 
the relative necessity o f  the treatment meted out pursuant to that classification); Dillane v Ireland [1980] ILRM 167 
(Henchy J holding that differential in treatment must be capable o f supporting classification); Murpl:^ v the 
Attorn^ General [1982] IR 241 (Kenny J ’s recognition that discrimination as a whole, and not just classification 
must be reasonable); See also Brennan v The A ttorn^ General [1983] ILRM 449 (Barrington J in the High Court 
suggesting that all discrimination must related to a legitimate legislative purpose. This, o f course, does not mean 
automatic acceptance o f  the second-tier However, Barrington J did also state that persons within a classification 
must be treated fairly. This tends to suggest some, if  not total, acceptance o f  the second-tier.).
22 [1989] IR 504, at 511-512.
“  [1995] 1 IR 484, at 499.
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As Hogan & W hyte have pointed out, the Supreme Court, with this dictum, is essentially 

holding that judicial review on the second tier o f  equality is forbidden.^'* Thus arguments 

about the substance o f the relationship between classification and treatm ent were no t legal- 

constitutional arguments or, in the terminology used above, it is no t a ground o f  constitutional 

review.

The Supreme Court’s View of Article 40.1

Article 40.1 provides that “all citizens shall, as hum an persons, be held equal before the law” . 

It also provides that the State, in its enactments, shall have “due regard” to “differences o f 

capacity, physical and moral, and o f  social function” . It is well recognised at this point that 

Article 40.1 is not a guarantee o f absolute equal treatm ent for all persons in all cases. Rather, 

equality itself demands something else -  the Aristotelian concept o f  equality for equals and 

inequality for unequals.^^ It is arguable that this very conception o f equality, with support 

from the constitutional text, supports a very different conclusion to that reached by the 

Supreme Court.

It is reasonably arguable that the notion o f  “due regard” necessarily involves some variable 

standard in respect o f what the State is entided to do in relation to how it treats people who, 

to use the language o f Article 40.1, may be o f different physical or moral capacity or who may 

have different social functions. The text does not say that the State may treat people who are 

not alike in any way it wishes. Rather, it says that the State, in its enactments, m ust take due 

regard o f  differences between people. T o take “due regard” o f  differences in social, moral or 

physical capacity does not necessarily mean that a simple difference in such capacity opens the 

door to radically different treatment. Rather, “due regard” seems to imply that whereas a 

difference in capacity may exist, the relevance that this has for the form  o f treatm ent to be 

meted out is variable and will depend on the case at hand, or at least on some set o f  criteria 

about what it means for treatm ent to take “due regard” o f  differences in capacity. Thus 

Article 40.1 seems to im port the notion that equality is about taking proportionate account o f 

differences between people.^® Contrary then to the conclusion o f  the Supreme Court that the 

second tier was not a ground o f  constitutional review, it is quite arguable that the Constitution 

says it is.

Kelly, The Irish Constitution, op. cit., n .l9  at 1379.
See the comments o f Walsh J in de Buna v The A ttorn^ General [1976] IR 38, at 68.
See Doyle, Constitutional'Equality'L/ziv (Dublin, Thom son Round HaU, 2004), at 3-4, 133-147.
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The Supreme Court’s Motivation

From  a perspective which is concerned about judicial involvement in matters which touch on 

legislative policy, the very idea o f equal protection may seem quite dangerous. Article 40.1 

clearly envisages that the State will make decisions in its enactments in relation to matters o f 

social function and physical and moral capacity. M oreover, many classifications reflect 

administrative arrangements taken in pursuit o f  a particular social or economic policy. 

Therefore, it is at least understandable that a court may fear that it is treading upon the 

legislature’s toes when conducting equality review. O ne may not agree with this view, but one 

m ust understand that another may hold it.

Indeed, if a court was wary o f  involving itself in matters o f social or economic policy, then the 

second tier o f review may seem to be vety suspicious. Consider the facts in MhicMhathuna. 

The plaintiffs’ argument, if  read through the second tier o f equality review, am ounted to the 

proposition that, although married couples and single parents may be “unaUke” , the actual 

differential between the provision o f  child support and tax-free allowances did not properly 

reflect the differences that did exist between the plaintiffs and the comparator. If  a court was 

to conduct review, then it would, in theory, have to be able to decide that the treatm ent meted 

out did or did not correspond with such differences that did exist as between the plaintiff and 

com parator in an area as complicated as social welfare provision. This may mean that the 

court would need some concept o f what the relationship between classification and treatment 

should be in order to know what it should not be. Thus, if a court is generally worried about 

either its normative com petence or practical institutional ability to conduct judicial review, it 

may become ve^ worried when asked to conduct review on the second tier because there is a 

good deal o f  room  to second guess legislative policy decision-making.

Indeed, there is evidence to suggest that the Supreme Court’s m otivation for the decision in 

MhicMhathuna related to the court’s perception o f  the consequences o f  judicial involvement in 

the second tier o f equality review. In delivering the judgment o f  the Court, Finlay CJ opined 

that the very challenge to the provisions o f  the tax and social welfare code raised:-

[QJuestions o f the application by the Oireachtas in its statutes o f the resources available as between

various objects and persons or categories o f persons.^^

27 [1995] 1 IR484, at 497.
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He then proceeded to cite, at length, the well-known judgment o f Costello J in O ’Ksillj v 

Umerick Corporation^  ̂ and approved Costello J ’s famous discussion o f  the distinction between 

distributive and corrective justice. The thrust o f that distinction is, o f  course, that the courts 

are ill-equipped both jurisprudentially and practically to consider questions which involve a tug 

on national resources.

These, it is submitted, are the kind o f arguments that one would expect to see supporting an 

argum ent that a particular constitutional claim implicates matters beyond the capacity o f 

adjudication. Indeed, to anyone familiar with Irish constitutional law, the invocation o f 

O ’Reillj is something o f a “conversation stopper” . It can be read as representing the 

(controversial) argument that the court is simply not perm itted to adjudicate on matters with 

distributive overtones.^^ Thus, the drift o f  the citation o f 0  ’Keillj in MhicMhathiina is arguably 

that the Supreme Court felt that the nature o f the plaintiffs’ claim was one which raised 

complicated issues o f judicial competence. As it concerned matters o f  taxation and the 

distribution o f  national resources, it was not one for judicial resolution.”  Rather, it raised;-

Matters within the field o f  national policy, to be decided by a combination o f  the executive and the

legislature that cannot be adjudicated upon by the courts.”

The Court clearly believed that equality review on the second tier, at least in this type o f case, 

was something which was not appropriate for the Court. The Court’s response was to follow 

the interpretative model and to hold that the second tier o f was irrelevant for the purposes o f 

constitutional equality. Thus, in order to address concerns about the legitimacy o f  judicial 

constitutional guardianship, the constitutional text is narrowed in a highly artificial and 

strained manner. Because a particular issue was believed to be inappropriate for judicial 

resolution that meant it could not be a constitutional issue at all.

The reasons, however, which seem to motivate the Supreme Court in MhicMhathiina to narrow 

the Constitution through the interpretative model are very similar to the reasons which courts

O'Reilly V Umerick Corporation [1989] ILRM 181, cited at [1995] 1 IR 484, at 497-98.
This view o f  O ’Reilly is discussed in greater detail in Chapter 6 at 209-213.
Such a conclusion would not be without precedent. In respect o f  deference in taxation see Madigan v the 

A ttorn^ General [1986] ILRivI 136 and in the American context see Nordlinger v Hahn (1992) 505 US 1; Royster 
Guano Co V X îrginia (1920) 253 US 412; State Board of Tax Commissioners v Jackson (1931) 283 US 527. For examples 
o f  how  the judicial role may shrivel when faced with issues o f  national resource distribution see Sinnott v Minister 

for Education [2001] 2 IR 545; T.D  v Minister for Education [2001] 4 IR 259. See also O ’Reilly v Umerick Corporation 
[1989] ILRM 181 and, in the British context, see R (Smith) v Barking and Dagenham London Borough Council [2002] 
All ER P )  266.
3' [1995] 1 IR 484, at 499.
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in other jurisdictions have used to defer to the legislature. In the first place, the issue at hand 

concerned taxation and fiscal poUcy. This is a classic area o f deference in, for example, the 

United States^^ and indeed in Ireland too.^^ The issue at hand also raises issues of social and 

economic policy. Again, the spectre of social and economic policy decisions underpinning 

impugned legislation is a standard reason for deference given by courts in other jurisdictions.^”'

I do not mean to say that the Court should have deferred in MhicMathma because it lacked 

competence to adjudicate on the plaintiffs’ claim. I simply mean that insofar as it seems 

reasonable to propose that the Supreme Court believed that it lacked the competence to conduct 

judicial review, a better vent for such institutional self-doubt is to accept the more appropriate 

reading o f Article 40.1 and to defer in respect o f what it actually required in the case at bar. 

Whatever the method through which the Court could have deferred, the result would have 

been that the more plausible interpretation of Article 40.1 would have been upheld which 

would remain binding on the State and thus the Oireachtas would be bound to consider the 

second level o f equality in its enactments. The acmal approach o f the Court, however, is a 

disproportionate response to concerns about judicial competence. It narrows the extent to 

which the Constitution binds the legislature and, indeed, the e x e c u t i v e , t h e  public 

administration, other state institutions and, by virtue of the apparent hori2ontal effect of the 

equality clause, private persons. And all this is arguably in response to concerns about how 

suited particular equality claims are to judicial adjudication.

Some may not be persuaded that there is a practical difference between the scenario in which 

a court reads the Constitution down and the situation where a court defers to the legislative 

view of what the Constitution acmally requires. Therefore, some argument towards this end 

seems to be required. As argued above, the Supreme Court’s decision in MhicMhathuna 

relegates the second-tier of equality review to constitutional insignificance. The Supreme 

Court, essentially, has told the plaintiffs to take their claim to Leinster House.^^ Suppose then.

See e.g. Nordlinger v Hahn (1992) 505 US 1; Royster Guano Co v Virginia (1920) 253 US 412; State Board of Tax 
Commissioners v Jackson (1931) 283 US 527.

See the comments o f Barrington J in the High Court in Madigan v the Attorn^ General [1986] ILRM 136, at 151: 
(“[T]ax laws are in a category o f  their own...very considerable latitude must be allowed to the legislature in the 
enormously complex task for organising and directing the financial affairs o f State.”)

In the British context see e.g. Poplar H A R C A  Ltd v Donoghue [2002] QB 48 at 71; R DPP ex parte Kebilene 
[2000] 2 AC 326, at 381; International Transport Roth GmbH v Home Secretary [2002] 3 WLR 344, at 377. In the 
Canadian context see e.g. Newfoundland (Treasury Board) v Newfoundland Association of Public TLmployees 2004 SCCDJ 
3222, at para. 114. For examples in the context o f  the ECHR see e.g. James v The United Kingdom (1986) 8 EHRR 
123; Tre Tracktdrer Aktiebolag v Sweden (1991) 13 EHRR 309; Engel v The Netherlands (1979-80) 1 EHRR 647; Stjema 
V Finland (1997) 24 EHRR 195.

And thus ignores the possibility that the legislature could act, in some cases, as a check on executive abuse o f  
equal protection through, for example, the claw-back o f delegated powers in cases o f abuse.

See the comments o f  CosteUoJ in O ’Reilly v ]^merick Corporation [1989] ILRM 181, at 195.
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taking this advice to heart, the plaintiffs begin a campaign o f political lobbying for their cause. 

However, once they arrive at Leinster House (metaphorically speaking) they find that their 

claim — being purely political — has to take its place in the political bazaar and to fight for 

priority and attention among other purely political issues.^’

The second way to approach the case would be to acknowledge that there is a compelling case 

for the second-tier o f equal protection. However, the court may believe (rightly or wrongly) 

that it does not have the capacity to make any detailed conclusions about how that aspect o f  

the Article 40.1 right should be vindicated and therefore, it may not be in a position to second- 

guess the relationship between classification and treatment. The plaintiffs, again, are told to 

go to Leinster House. This time, however, the plaintiffs are armed with more than a political 

argument. Rather, the plaintiffs are taking a constitutional claim to the legislature. Assuming 

that the legislature is, in fact, constitutionally responsible, then it follows that the plaintiffs 

claim enjoys a superior priority to claims which are not “backed by the Constimtion”. So, 

insofar as one can accept the idea that the legislature might be constitutionally responsible, then 

there is a significant difference between being told to go to Leinster House with a purely 

political claim and being told to go there armed with a constitutional argument.^*

The Human Personality Doctrine

Article 40.1 provides that all citizens, shall, as human persons, be held equal before the law. As a 

result o f the italicised phrase, a body o f case-law has emerged which holds that the reference 

to the human person in Article 40.1 limits the embrace o f the equality guarantee to essential

The point here is inspired by Mark Tushnet’s criticism o f John-H art Ely’s theory o f  judicial review in Democraiy 
and Distrust: A  Theory of Judicial Review, op. cit., n.lO. Ely argued that judicial review was legitimate when used to 
correct defects in representation within the political sphere. Tushnet pointed out, however, that if one could use 
judicial review to secure perfect representation for minorities, it would remain that they have minority 
representation. They would therefore simply move from being the perennial losers outside the political process, to 
being the perennial losers on Capitol HOI. The point is simply that short o f providing some kind o f  durable 
protection against majority action (whether through rights or some other conception such as Ely’s increased 
protection for discrete and insular minorities who are the victim o f “prejudice”), minorities will always lose. See 
Tushnet, Red White and Blue: A  Critical Analysis of Constitutional Law (London, Harvard University Press, 1988), at 
94-99. See also, Sunderland, “Constitutional Theory and the Role o f the Court: An Analysis o f Constitutional 
Com mentators” (1985-86) 21 Wake Forest L. Rev. 855; Ackerman, “Beyond Carolene Products” (1985) 98 Harv. 
L. Rev. 713; Sager, “Rights Skepticism and Process-Based Responses” (1981) 56 N .Y.U . L. Rev. 417.

If, on the other hand, one does not beUeve that the legislature will be constitutionally responsible, then a very 
obvious conclusion presents itself: there is no reason to defer in the first place and no matter how bad the 
judiciary are, they should deal with the question so long as it is fairly viewable as a relevant constitutional issue 
because we are looking for the comparatively best institution to “do” constitutional law. See Komesar, “Slow 
Learning in Constitutional Analysis” (1993) 88 Nw. U. L. Rev. 212, at 217: (“The correct analysis is comparative 
institutional, not single institutional”).
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aspects o f  the hximan personality.^® According to this view, the guarantee addresses citizens 

only insofar as legislative intrusion bears on that which “make[s] [us] human beings”.'*̂  ̂ The 

“human personality doctrine”, as it is known, is often criticised, but as Oran Doyle has 

perceptively pointed out, it is not always criticised for the right reasons.'” The text o f Article 

40.1 does seem to envisage some form o f  human personality doctrine and so arguments which 

attack the doctrine en masse are, perhaps, better viewed as arguments for the amendment o f  the 

Constitution rather than for a particular interpretation o f  the text.'*̂

Aside from such reformist arguments, there are two ways in which one can read the limitation 

o f equal protection to the essential attributes o f the human person.”*̂ The first reading holds 

that Article 40.1 is not concerned with discrimination in relation to activities that one carries 

on “in life” because that does not implicate an essential attribute o f  the human person.”*̂ This 

reading holds it important to look to the context o f  the discrimination and if that context goes 

beyond a narrow focus on an essential attribute o f the human person, then there is no equality 

issue known to our Constitution. The second reading holds that Article 40.1 can be concerned 

with discrimination in relation to activities we carry on in life provided that the basis for the 

discrimination is an essential attribute o f the human person.''^

Quinns Supermarket v The A ttorn^ General [1972] IR 1 is taken as the relevant authority on which to rest 
this doctrine. However, the doctrine arguably first arose in the case-law with Macaul^ v Minister for Posts and 
Telegraphs [1965] IR 345 an d /o r The State (Nicholaou) v A n  Bord Uchtdla [1966] IR 567 and seems to have been 
employed in the reasoning o f  the Supreme Court in B.ast Donegal Co-Operative v The A tto m ^  General [1970] IR 317.

Per Walsh J in Quinns Supermarket v The A tto m ^  General [1972] IR 1. This doctrine has been invoked to hold 
that artificial persons cannot rely on Article 40.1. Thus, the fact that a Minister o f State was sued in his capacity 
as a corporate sole was sufficient in Macaul^ v Ministerfor Posts and Telegraphs [1965] IR 345 to oust the application 
o f Article 40.1. A similar, if  not identical attitude can be found in East Donegal Co-Operative v The Attorney General 
[1970] IR 317. Whereas the Supreme Court per Walsh J denied an Article 40.1 claim on the basis that the 
relevant corporate entities were aU treated similarly, it is very arguable that intra-class equality can in fact produce 
inequality vis-a-vis those outside the class. The failure to realise this quite basic point again suggests a weakness in 
the guarantees application to artificial persons. In more direct terms it was held in Quinns Supermarket v The 
A tto m ^  General [1972] IR 1 that a body corporate could not plead Article 40.1 and this was re-iterated by Kenny J 
in A b h ^  Films v The A tto m ^  General [1981] IR 158. See however Mulloy v Ministerfor Education [1975] IR 88 where 
a claim succeeded on the basis o f Article 44 where certain benefits in pay were not given to the plaintiff because 
he was a priest.

See Doyle, Constitutional Equality Law, op. cit., n.26, at 133-135. For a similar point see Connelly, “The 
Constitution” in Connelly ed.. Gender and the haw in Ireland (Dublin, Oak Tree Press, 1993) at 25.

Doyle levies this criticism at inter alia., Scarmell, “The Constitution and the Role o f  W om en” in Farrell ed., De 
Valera's Constitution and Ours (Dublin, GUI & McMillan, 1988); Bolger & Kimber, Sex Discrimination haw in Ireland 
(Dublin, Round Hall Sweet & Maxwell, 2000). See Doyle, Constitutional Equality haw, op. cit., n.26, at 133-135.
■*5 See Doyle, Constitutional Equality haw, op. cit., n.26, at 126-132.

Ibid
Ibid. Doyle offers a vivid example: “As part o f a general campaign against Jewish people, it is stipulated that 

aU Jews should wear a yeUow star on their clothes for ease o f identification. [The context-based approach] 
would, if pursued to its logical conclusion, hold that this is merely discrimination within the context o f clothing 
and fabric design and, as such, does not prejudice the essential attributes o f  the human person. In contrast [the 
basis o f  discrimination approach] could conceivably hold that the discrimination in question implicidy rests on an 
assumption that Jewish people are intrinsicaUy inferior to others in the community. I f  religion was considered to 
be a human attribute, the constitutionaUy guaranteed ideal o f  human equality would be subverted by such an 
assumption” Ibid., at 129
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The difference between these two approaches can be illustrated with Murtagh Properties v 

Clearŷ ^̂  where the human personality doctrine was invoked to deny the application o f Article 

40.1 where the discrimination related to the trading activities or conditions o f  employment o f  

the plaintiffs. In Murtagh, the basis o f  the discrimination was gender but the discrimination was 

in the context o f  employment conditions. The context-based approach (applied in Murtagh) 

thus operated to deny the constitutional argument as the context o f the discrimination 

overwhelmed its basis notwithstanding that the basis was arguably an essential attribute o f the 

human personality. A similar approach was used by the High Court in de Burca v the Attorney 

General when it held that sex-based eligibility criteria for jury service was analogous with 

discrimination on “trading and employment conditions” and so outside the purview o f  Article 

40.1."'*

As between the “basis o f discrimination” and “context o f  discrimination” approaches, it is 

submitted that the former represents a better reading o f  Article 40.1.'*'̂  The text itself provides 

that all citizens, as human persons, shall be held equal before the law. To plead an 

unconstitutional discrimination then, it seems that one must show that such differential in 

treatment relates to an essential attribute o f  the human person. Conversely, discrimination is 

permitted if it is not in relation to such an attribute. In Murtagh, however, the basis o f  

discrimination (gender) was such an attribute. The approach actually taken masks the basis o f  

the discrimination with context and therefore removes the protection against discrimination

[1972] IR 330. The context o f Murtagh was not judicial review o f legislation, but the special feature o f Irish 
constitutional law which holds that the Constitution can create horizontal effects between private persons as well 
as vertical effects between the State and the person. It is submitted, however that the core logic used in respect 
o f the human personality doctrine transcends this aspect o f Murtagh.
«  [1976] IR38.

O ne can detect similar strands in Murphy v The A ttorn^ General [1982] IR 241 (so long as one views marriage as 
an aspect o f the human personality). It is important, however, to be quite clear that the problem with this 
context-based approach is that the context o f discrimination is used to overwhelm the fact that discrimination may 
have occurred on the basis o f  an essential attribute o f  the human personality. There are, however, other cases 
where the courts seem to refer to the context-based approach but where, on the facts o f said cases, it is hard to see 
how any discrimination could be related to an essential attribute o f the human personality. See e.g. Madigan v the 
Attorney General [1986] ILRM 136; Greene v Minister for Agriculture [1990] 2 IR 117; 'Browne v The A ttorn^ General 
[1991] 2 IR 58. So, whereas the court may refer to the “context” o f the discrimination, it cannot be said that it 
overwhelms a claim o f discrimination on the basis o f  an essential attribute o f  the human personality such a claim 
could not be made out. In these cases, the courts could have, perhaps, upheld the basis o f discrimination 
approach but held that no discrimination occurred in relation to an essential attribute o f the human person. This 
is what Barrington J did in the High Court in Brennan v The A ttorn^ General [1983] ILRM 449. The Supreme 
Court, however ([1984] ILRM 355) seemed to distance itself from Barrington J ’s approach but did hold that the 
inequality complained o f in Brennan related not to the treatment o f  the plaintiffs as human persons but “rather to 
the manner in which as owners and occupiers o f  land their property is rated and taxed”. Whereas it may be 
argued that the discrimination in Madigan was not on the basis o f  an essential attribute o f the human person, it is 
arguable that by distancing itself from Barrington J ’s approach, the Supreme Court seemed to hint at the wider 
context-based approach such that i f  the basis o f  discrimination was an essential attribute o f  the human 
personality, it may be overwhelmed by the context o f  that discrimination.

See Doyle, Constitutional Equality Law, op. cit., n.26, at 135.
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on the basis o f  the essential attributes o f the human person which Article 40.1 seems to offer. 

As Connelly puts it:-

The Supreme Court should overrule earlier restrictive interpretations o f Article 40.1, and allow that its 

material scope extends to all aspects o f  human existence -  even if the bases o f  discrimination covered 

by the provision are limited, by virtue o f the phrase ‘as human persons’, to the essential attributes o f the 

human being.

It may not be unreasonable to suggest that the use o f the restrictive context-based approach 

has allowed the courts to avoid “squaring up” to issues o f equality which may involve a 

complex social policy backdrop.^’ By refusing to entertain claims by reason o f  the context- 

based approach, the court avoids dealing with complicated cases o f  discrimination even 

though their operative basis may be an essential attribute o f the human person. In short, the 

basis o f discrimination approach seems to leave the door open for a far wider range o f  claims 

under Article 40.1 than the “restrictive” context-based approach. And, given the often social 

policy soaked context o f  equality issues, it is at least arguable that the context-based approach 

may have been used as one way o f lessening judicial intrusion into what may be perceived as a 

classical realm o f  legislative privilege.

In contract, there has been a striking lack o f  use o f the doctrine or any explanation o f  the role 

o f  “context” in areas that are closely related to the administration o f  justice and criminal law. 

The human personality doctrine has rarely been mentioned in cases dealing with the 

“forensics”^̂ o f the administration o f  justice or criminal law.”  It has also been held that there 

is a general requirement o f equality in extradition applications without discussing how the

^  Connelly, “The Constitution”, loc. cit., n.41, at 25.
See Kelly, The Irish Constitution, op. cit., n .l9 , at 1379 (describing instances where the doctrine is not used as 

examples o f courts “fac[ing] up squarely to the equality issues presented to them”). See Doyle, also Constitutional 
Equality Law, op. cit., n.26, at 172.

The term “forensic” is adopted from KeUy, The Irish Constitution, op. cit., n .l9 , at 1345, nlOO.
It was not mentioned by the Supreme Court in Dillane v Ireland [1980] ILRM 16 (dealing with rights o f com mon 

informers to recover costs for prosecutions), nor by any member o f  the Supreme Court in de Burca v The A ttorn^  
General [1976] IR 38 although it featured heavily in the judgment o f Piingle J in the High Court [1976] IR 38 
(issue o f  discrimination in jury selection). See also The State (DPP) v Walsh and Connee^ [1981] IR 412 where there 
was no mention o f the doctrine in considering the application o f Article 40.1 to a presumption o f  coercion by 
husband over wife in respect o f  criminal offences committed in the presence o f her husband. See also 0  ’Shea v 
DPP [1988] IR 655 which concerned the power o f the D PP (under s. 18 o f  the Criminal Procedure Act, 1967) to 
substitute counts on an indictment after the preliminary examination provided that they were based on 
documents and information available at the preliminary examination. It was claimed that this was discriminatory 
on the basis that the substitution power removed the ability o f the accused to effectively examine witnesses at the 
preliminary examination because counsel would, o f  course, tailor his examination o f  the witness relative to the 
charge to be met. Whereas the Court was quite clearly giving a reasoned (albeit obiter) argument as to why the 
discrimination claim failed, there is no reference to the human personality doctrine, which could quite arguably 
have disposed o f  the matter.
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human personality doctrine was relevant at all.^‘* In m ore recent times the courts have 

considered a range o f equaUty arguments in the context o f the criminal law and the 

administration o f  justice w ithout anj consideration o f the doctrine/^ For example, 0  Beoldin v 

Fahy’̂ ' concerned a claim that the State had unconstitutionally failed to provide Irish 

translations o f  the rules o f  court and road traffic legislation necessary to conduct one’s own 

case through Irish. Hardim an J held that the failure o f the State to make such provision was a 

denial o f equality to the plaintiff and what is more, he held this w ithout any discussion as to 

how any “essential attributes o f  the hum an personality” were involved. It is also interesting 

that cases dealing with equality issues that arise during the conduct o f  a trial have failed to 

m ention the hum an personality doctrine. For example, and without any m ention o f the 

hum an personality doctrine, it has been held that a trial judge cannot allow an accused person 

to becom e the object o f discrimination.^’ Equally, a general principle o f  “equality in court” has 

been enunciated w ithout any discussion o f  the doctrine.^* In all these cases, there is no 

explanation or even m ention o f  how the relevant “context” does not, as it did in Murtagh, 

condem n the claim to failure.

It is arguable that these are the kinds o f issues which may be traditionally associated with what 

one may see as a quintessentially judicial function, perceived to be unrelated to issues o f 

legislative policy decision — namely the administration o f  justice in criminal law issues.^’ It is 

no t beyond the realms o f  possibility then, that the hum an personality doctrine, particularly 

when invoked in the context-based form, has been used as something o f  an escape 

m echanism  to allow the judiciary to, on occasion, avoid interfering in particular policy laden

5'' McMahon v'Leaty [1984] IR 525.
Director of Public Prosecutions (Straford) v O ’Neill [1998] 2 IR 383 [1998] 2 IR 383 (constitutionality o f  s.4(l) o f  

Summary Jurisdiction over Children (Ireland) Act, 1884 considered in part on basis o f  Article 40.1 but no 
mention o f human personality doctrine). See also, Grealis v DPP [2000] 1 ILRM 358 (no mention o f doctrine in 
scrutiny o f s.1(4) o f  the Interpretation (Amendment) Act, 1997 under the banner o f Article 40.1); Murphy v GM  
[2001] 4 IR 113 (Proceeds o f  Crime Act, 1996 considered under Article 40.1 without reference to doctrine).
Sf’ 6  Beolain v ¥ahy [2001] 2 IR 279.

The People (AG) v O ’Driscoll(1972) 1 Frewen 351.
In The State (Keegan) v Stardust Victims Compensation Tribunal [1986] IR 642.
Again, I do not mean that this perception is correct. Rather, I simply offer this as a way o f understanding the 

case-law.
Indeed, 0  Beolain provides an insight into how Hardiman J may have double standards in respect o f the 

distinction between distributive and corrective justice apparently so sacred to his judgments in Sinnott v Ministerfor 
Education [2001] 2 IR 545 and T.D v Minister for Education [2001] 4 IR 259. Clearly, the direction to the State that 
Irish translations o f official documents must be provided will involve a serious level o f expenditure and 
consequentiy will involve some decision as how to re-distribute funds from some other area to that end. 
Whereas this was a reason to deny an autistic child a proper education in Sinnott and to deny secure accommodate 
to children desperately in need o f  it in TD, it does not seem to be a reason to deny the courts assistance in 
facilitating a defence in a criminal proceeding.
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As with MhicMathuna, it is arguable that one witnesses the interpretative technique o f reading 

down the Constitution in order to, perhaps, m eet concerns about the suitability o f judicial 

involvement in particular kinds o f equal protection cases. Also, and just as with MhicMathuna, 

it is arguable that a deference-based approach would have been preferable. The immediate 

consequence o f  the “context-based” version o f the hum an personality doctrine is to remove 

particular types o f  equality claims from  the jurisdiction o f the court (i.e. those where the basis 

o f discrimination may be an essential attribute o f  the hum an person but where the context of 

that discrimination is something wider). The knock-on effect, however, is that because a 

whole range o f  constitutional equality protection is rem oved from  constitutional significance, 

the Oireachtas (and indeed the executive) may contem plate inequality so long as the “context” 

o f the discrimination washes over the “basis” o f the discrimination 2,-\k-Murtagh. If, as I have 

argued, the context-based version o f the hum an personality doctrine can plausibly be viewed 

as a response to judicial fears about the court’s own competence to become involved in 

complex issues o f  social or economic policy, then this is a disproportionate response. The 

court, insofar as it seems to believe that some equal protection issues are beyond its 

competence, should at least hold that the legislature m ust have regard to equality in respect o f 

the less restrictive interpretation o f  the hum an personality doctrine.^’

C o n c l u s i o n : T h e  A l l o c a t i o n  o f  C o n s t i t u t i o n a l  P o w e r  -  S i n g l e  o r

M u l t ip l e  I n s t i t u t io n a l ?

There are certain constimtional claims which, although they can fairly be regarded as grounded 

on the constimtional text, raise serious issues about judicial competence to adjudicate 

thereupon. In such cases, the judicial supremacist may face a dilemma. O n his best account 

o f  judicial capacity, he believes that such a claim is beyond judicial capability. However, he 

cannot entertain the notion o f authoritative decision-making power on constitutional issues 

being vested with any instim tion other than the judiciary. Thus, in order to m eet his concerns 

about judicial competence, the judicial supremacist may read the Constitution down so as to 

exclude the question at hand from  constimtional significance. The price o f judicial supremacy 

in this case is the remoulding o f  the Constitution in order to meet bona fide (but perhaps 

misplaced) concerns o f judicial competence.

Again, I should point out that I do not mean that equal protection claims which occur in the context of, for 
example, employment conditions, are actual^ beyond the capacity o f the courts. Rather, I simply mean to say that 
insofar as the courts may hold to this viewpoint, there are better vents for it than holding to the context o f 
discrimination approach.
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On the other hand, one who is at least open to the idea of sharing constitutional labour has 

another option. Like the judicial supremacist, he sincerely believes that the claim, fairly 

grounded in the Constitution, raises issues beyond the judicial competence for adjudication. 

However, he does not believe that the only way to deal with the limits o f judicial capacity is to 

read the Constitution so as to exclude problematic cases from constitutional significance. He 

may hold that whereas the issue at hand can fairly be regarded as protected or guaranteed by 

the Constitution, the judge lacks competence to deal with that protection or guarantee in the 

case at bar. He may therefore defer to the judgment o f another institution in respect of that 

question.

In conclusion, deference can provide a better vent for concerns about judicial competence than 

interpretative models o f restraint. Approaching the general question of judicial restraint by 

working out which constitutional issues should be decided by which institutions can have the 

advantage of permitting judicial restraint without restrained readings of the Constitution. It is 

submitted that any approach which denies the relevance o f deference focuses far too narrowly 

on the judiciary. The Constitution is not only relevant in court.'’̂  Rather, the legislature, the 

executive and the administrative arms of the State must apply the Constitution themselves as a 

guide in their activities. By keeping the Constitution “intact”, deference, at least, maintains 

this obligation vis-a-vis the State rather than deleting it from constitutional significance in 

response to concerns about judicial competence.

See e.g. Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘Due Deference” 
in Bamforth & Leyland eds., Public L^w in a Multi-luiyered Constitution (Oxford, Hart, 2003) 337, at 352.
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I n t r o d u c t io n

In Chapter I I introduced and explained the interpretative and limitation models of 

deference.’ The interpretative model describes the situation where deference is relevant (but 

not necessarily always appropriate) in relation to the actual or presumed legislative interpretation 

of the content of a right. The limitation model, on the other hand, refers to where courts may 

independently interpret the content of rights, but where they may defer to actual or presumed 

legislative justifications for limiting that right. These two models can be combined to produce 

what Oran Doyle has labelled “double deference” — deference at both the interpretative and 

limitation stages.^ This Chapter examines the extent to which courts in other jurisdictions 

foUow either model (or the combined model). Then, in light of this, it discusses the Irish 

choice of model and its relationship with the presumption of constitutionality.

It is important to note that this Chapter does not examine the reasons why a court may defer 

in a particular case. Rather it examines how courts have decided on the general range o f cases 

where deference may be relevant -  the field o f deference. It will be argued that there is a 

notable (but by no means pervasive) tendency to associate deference with the limitation stage 

to the exclusion of the interpretative stage. This, I argue, is a mistake because without a more 

developed theory o f deference there is no obvious reason why legislative interpretations of 

constitutional rights should be treated with any less deference than legislative justifications for 

limiting rights. The point here is simply that the neat segregation of questions into 

“interpretative” and “limitation” or “justificatory” categories is not enough to make deference 

presumptively irrelevant to a whole range of constitutional questions.

Sp l it t in g  H a ir s?

Some may feel that it is splitting hairs to distinguish between interpretative and limitation 

stages.^ It is true that in a good deal o f cases there is litde light between these stages. For

* Chapter 1, at 31.
2 Doyle, Constitutional Equality haiv (Dublin, Thomson Round HaU, 2004), at 104-105.
5 One answer to such an objection would be that many scholars, including the leading British public lawyer, Paul 
Craig, believe that the distinction is worth their attention. See Craig, “The Courts, the Human Rights Act and
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example, there will be cases where it is very obvious that one’s property rights are limited and 

where it makes no sense to defer to som e presumed or hypothetical"' view o f  the legislature 

that they are not.^ O n the other hand, there are going to be cases where the interpretative 

stage is very relevant. For example, under the Irish Constitution w e are, subject to certain 

limitations, free to express our convictions and opinions/’ In som e cases, it will be clear 

whether a particular type o f  conduct or expression is a conviction or opinion,’ but in others it 

may not.* Similarly, in recent judicial decisions the courts have grappled over what may be 

regarded as “property”.’ In a wider context, the interpretative stage could prove incredibly 

important in relation to abortion under the European Convention on  Human Rights. 

Suppose legislation which permitted and regulated abortion was challenged at the ECHR level 

on the basis o f  the right to life o f  the unborn foetus. It is obviously a divisive issue as to when  

or if  the foetus can be regarded as “Life” and a State could defend its abortion laws on the

Judicial Review” (2001) 117 589. Trevor Allan also draws attention to the distinction in Allan, “Common
Law Reason and the Limits o f Judicial Deference” in Dyzenhaus, ed., The Unity of Public haiv? (Oxford, Hart, 
2004), and generally in Allan, Constitutional Justice: A  Liberal Theory of the Rule of haw  (Oxford, Oxford University 
Press, 2001). See also Gearty, ’Principles of Human Rights Adjudication (Oxford, Oxford University Press, 2004), at 
141-145.
■* By way o f  explanation, it may be recalled that, as described in Chapter 1, at 33-34, the logic o f the presumption 
o f  constitutionality is that whether the legislature has actually deliberated on the Constitution or not, it is 
presumed to have thought about all the constitutional issues which may arise and deemed its legislation to be 
constitutional.
5 For example, there is little reason to doubt that legislation which requires certain apphcants for planning 
permission to cede a percentage o f their land for socially affordable housing with compensation at less than 
market values o f that land “delimits” property rights. See e.g. Article 26 and Part V  of the Planning and 
Development Bill 1999 [2000] 2 IR 321, at 349 where Keane CJ describes, per curiam, such legislation as an
“undoubted restriction on the exercise by the landowner o f his property rights” .

Article 40.6.1.i provides, inter alia, that “The State guarantees liberty for the exercise, subject to public order and 
morality, o f . . .The right o f the citizens to express freely their convictions and opinions” .
 ̂ See e.g Texas v Johnson (1989) 491 US 397 and United States v Eichman (1990) 496 US 310 concerning expressive 
flag burning. Whereas there is an issue under the United States Constitution as to whether expressive conduct 
constitutes “speech” , it is submitted that the wider language used in the Constitution relating to the expression o f 
“convictions and opinions” would render that issue somewhat otiose in the Irish context.
* For example, the Irish courts have long grappled with the question o f whether non-expressive communication 
can be protected under Article 40.6.1.i as a “conviction or opinion” . Several judges have held that such “speech” 
can only fmd protection under a right to communicate implied under Article 40.3. See e.g. per Costello J in 
A ttorn^ General v Paperlink [1984] ILRM 373 and in Kearny v Ministerfor Justice [1986] IR 116. See also per Keane J 
in Carrigaline Community Television Broadcasting Co. Ltd. v Minister for Transport, Energy and Communications [1997] 1 
ILRM 241 and in Society for the Protection of the Unborn Child (Ireland) Ltd. v Grogan (No.5) [1998] 4 IR 343. O n the 
other hand, the Supreme Court in recent times has held that Article 40.6.1.i does protect non-expressive 
communication o f information. See e.g. Irish Times v Ireland [1998] 1 IR 359 (where it is notable that Keane J, 
who has taken the reverse view in the past, reserved his opinion on the matter) and Murphy v Independent Radio and 
Television Commission [1999] 1 IR 12 (Supreme Court per curiam following Irish Times v Ireland). Whereas the 
position is seemingly setded, the very fact that there have been problems here indicates that the interpretative 
stage can be very relevant, if  not determinative.
’ See e.g. Maher v Minister for Agriculture, Food and Rjtral Development [2000] 2 IR 139 where Keane CJ, Denham J 
(with whom  Murphy J agreed) and Murray J all examined the extent to which what are colloquially known as 
“milk quotas” could be regarded as property. O f course, that case concerned the constitutionality o f Ministerial 
regulations, and not legislation, but it serves to illustrate that interpretative questions can be relevant. Equally, it 
is far from certain whether a licence which entitles a person to engage in a certain activity (such as a taxi licence) 
can be regarded as property. In two cases where such a point seemed relevant -  Hempenstall v Minister for the 
Environment [1994] 2 IR 20 and Gorman v the Minister for the Environment and Local Government [2001] 2 IR 414 — the 
State did not argue this point, preferring to rest arguments on the legitimacy o f  the Ministerial regulations as a 
limitation on property rights. State concessions aside, there is clearly an issue as to whether such licences actually 
constitute property.
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ground that the legislature had reached the considered view that the foetus is not “life” within 

the meaning o f  the right to life.’° If one agrees that the interpretative stage can be relevant, 

then it is equally relevant to ask whether the courts should defer to legislative interpretations 

(whether real or presumed) o f  the substance o f  the right at hand.

T h e  U n i t e d  St a t e s

The United States’ Constitution guarantees many rights in apparendy absolute terms. 

Congress, for example, shall pass no law abridging the freedom o f speech." This is important 

because the paradigmatic type o f  right which requires one to choose between the 

interpretative and limitation models is a right which can be limited. If a right is unlimited or 

expressed in absolute terms, then it becomes otiose to view deference through any model 

other than the interpretative one. As noted in the Introduction to this thesis, if rights were 

absolute, then the courts would have to work out the permissible boundaries o f State action 

through the interpretation o f phrases like “speech” and “free exercise”.’̂  If, for example, 

legislation was passed which amounted to a restriction on the freedom to engage in expressive 

conduct, such as flag bximing,’  ̂ the relevant question would be how much deference should 

be given to the legislature’s view that such conduct is “not speech” -  i.e. the substantive 

content o f the right at hand.

Whereas such an absolutist view o f  rights would not tally with the Irish constitutional 

experience, the absolutist viewpoint has been quite relevant in the United States, particularly 

during the early period o f  the Republic’'* and, indeed, has been supported by some judges into

This issue has come “close” to Strasbourg on two occasions in X  v The United Kingdom (1980) 19 D R 244 and, 
more recendy m. D v Ireland, no. 26499/02, 27 June 2006 . In X, it was argued that if the unborn had a right to 
life under Article 2, then it could be “limited” in some cases -  i.e. through implying a general limitation on the 
right to life not otherwise found on the text o f  Article 2. Whereas the case was dismissed without a ruling on the 
merits, it is submitted that a State would not have to defend abortion laws in this way, but could defend its 
conception o f what life “is” . In D, it was argued that a lack o f abortion services in Ireland in the cases o f lethal 
foetal abnormality (in this case Trisomy 18 or Edward’s Syndrome) was a breach o f Articles 1, 3, 8 ,10 ,1 3  and 14. 
The complaint was deemed inadmissible as D  had not sought to plead her argument at the domestic level under 
the Constitution. Indeed, in D, counsel for Ireland specifically argued, in attempting to show that a domestic 
remedy may have existed, that Article 40.3.3 may not protect a foetus with a fatal abnormality under the banner 
o f  “unborn life”.
*' U.S. Const, amend. I.

Introduction, at 14-16. The classic discussion o f  the “absolutists v balancers” issue is Karst, “Legislative Facts 
in Constitutional Litigation” (1960) Sup. Ct. Rev. 75, at 77-82 and the classic defence o f  the absolutist position is 
Black, “The BiU o f Rights” (1960) 35 N .Y .U .L . Rev 865, at 871-872. For comparative discussion in a m odem  
context see Beatty, “The Form  and Limits o f  Constitutional Interpretation” (2001) 49 Am. J. Comp, h  19.

An example take from Texas v Johnson (1989) 491 US 397 and United States v Eichman (1990) 496 US 310.
James Madison, for example, spoke about how aspects o f  First Amendm ent protections such as the freedom 

o f the press were “beyond the reach o f . . .government”; A.nnals of Confess, 1*' Congress, 1" Session, Qune 16, 
1789), at 738. Reproduced online at < http://m em ory.loc.gov/cgi-
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the mid-20* century.’  ̂ H owever, despite the frequently absolutist language o f  the 

Constitution and the Bill o f  Rights, the present position seems to be that limitations on rights 

contained therein are permitted.''^ There are two closely related explanations which may 

account for this change. The first is that an absolutist idea o f  the Constitution may be very 

inconvenient in an increasingly com plex society, where, for example, hate speech and 

incitem ent became significant problems. It may be thought that the Constitution, if  read in an 

absolute fashion, does not permit enough legislative freedom to deal with these kinds o f  

problems. Hard and fast rules, such as “no limits on free speech”, may not suit this 

viewpoint. Thus, judges began to allow limitations on speech such as where a clear and 

present danger would be created by particular types o f  speech.'^

bin/ampage?col]Id=llac&fileName=001/llac001.db&recNum=370> (last visited, 20 August 2006). For a general 
discussion o f the framer’s absolutist intentions see Black, “The Bill o f  Rights”, loc. cit., n .l2

See Karst, “Legislative Facts in Constitutional Litigation”, loc. cit., n .l2 , at 77-82. A notable judicial supporter 
o f  absolutism was Justice Hugo Black. See e.g. Barenhlatt v The United States (1959) 360 US 109 (dissenting — “I do 
not agree that laws direcdy abridging the First Amendm ent freedoms can be justified by a congressional or 
judicial balancing process”). See also Black, “The Bill o f  Rights” loc. cit., 12. Douglas J was also a noted 
supporter o f  absolutist approaches. See e.g. Konisher^ v State Bar of California (1961) 366 US 35. Absolutist stances 
have been taken by other judges in early decisions relating to obscenity, commercial speech, and “ fighting 
w ords”; See e.g. Chaplinskj v New Hampshire (1942) 315 US 568 (“fighting” words are not “ speech”); Valentine v 
Chrestensen (1942) 316 US 52 (commercial speech has no First Amendm ent protection); Roth v United States (1957) 
354 US 476 (obscenity is not protected speech).

It is difficult to pinpoint with any real accuracy when balancing emerged as an alternative to absolutist 
approaches. For example, whereas absolutist approaches are evident in relation to obscenity and fighting words 
in or around 1942 (see Chaplinsky v New Hampshire (1942) 315 US 568 — “ fighting” words and obscenity are not 
protected “speech”) and up to 1957 in relation to obscenity (R»/A v United States (1957) 354 US 476), the Supreme 
Court had apparently eschewed absolutism with the development o f the “clear and present danger” limitation in 
relation to “incitement” speech as early as its origins in Schenck v The United States (1919) 249 US 47 and Abrams v 
The United States (1919) 250 US 616. O n one hand, one could view the clear and present danger as an 
interpretative technique marking out what areas o f expression are “not speech” . However, it seems quite clear 
that even in the early decisions, the clear and present danger test was intended as a necessary limit on the 
freedom o f speech. Indeed, Black J cites the clear and present danger test as an example o f the kind o f  balancing 
he criticises. See Black, “The BiU o f Rights”, loc. cit., n .l2 , at 866. O n the other hand, Beatty criticises modern 
American jurisprudence on the free exercise o f religion for being, in his opinion, excessively focused, to this day, 
on divining the limits o f  State action through interpretation o f  the text o f the First Amendm ent (“by spinning 
meaning out o f the words o f  constitutional texts”) rather than through balancing. See Beatty, “The Form and 
Limits o f  Constitutional Interpretation”, loc. cit., n .l2 , at 85. He comments, at 85, that “the nature and extent o f 
religious freedom...[is] marked by very sharp, categorical distinctions and by very rigid and unbending rules.” 
However, it is far from clear that free exercise jurisprudence can be characterised quite as absolutist as Beatty 
seems to suggest. He is correct insofar as sharp rules distinguish between type o f exercise, but it remains that 
balancing tests are then employed in respect o f the limitations o f the particular type o f exercise at issue. See e.g. 
Employment Division v Smith (1990) 494 US 872. Thus, deference, if relevant, does not have to be practiced in 
relation to legislative interpretation o f the free exercise clause, but the choice is open to defer in relation to how 
competing interests are balanced. The reason why Beatty seems to lump modern-day free exercise jurisprudence 
with the “dictionary” absolutism o f Black and Douglas JJ is that it seems Beatty believes that courts, in general, 
should not be concerned at all with working out the substantive content o f rights, but should treat them as 
general zones whereby State action which plausibly interferes in a general sense with “ free exercise” should be 
subject to proportionality analysis. The best that can be said, it is submitted, is that the absolutist approach has, 
particularly in the first half o f  the 20* century, garnered some judicial support, but that balancing has come to 
dominate the practice o f  the Supreme Court in the latter half particularly through the operation o f standards o f 
review.

See e.g. Schenck v The United States (1919) 249 US M-, Abrams v The United States (1919) 250 US 616.
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Second, it is arguable that the absolutist philosophy is qmte close to the kind o f Langdellian 

formalism dominant in the 19* century which did not survive the onslaught o f  Deweyian 

philosophy and its legal bedfellow -  American Legal Realism.”* Whereas this is probably over

simplifying an entire philosophy, formalists believed that law entailed the deductive 

application o f  objectively sourced rules to concrete c a s e s .F o r m a l i s m  was not just a legal 

method, but a philosophy about objectivity, reason and science. *̂  ̂ It was, moreover, a 

philosophy suited to the idea o f  focusing judicial power solely on the construction o f statutes 

and the testing o f  those constructions against concrete, dispassionately applied constitutional 

rules.^’ The landslide attack on formalism was not necessarily motivated by a desire to lessen 

the otherwise absolute protection o f provisions like the First Amendment but it did provide 

the requisite intellectual foundation to depart from absolutism.^

Formalism in law is generally associated with Christopher Langdell, one time Dean o f  the Harvard Law School 
who believed, in particular, that the law o f  contract had an objective existence in the form o f a few general 
principles which could be applied wholly deductively to any given case. This involved no personal contribution 
from the judge, other than his acting as a conduit through which the law flowed to the concrete facts o f  the case 
at hand. LangdcU was an enormously influential figure in American legal circles and in turn, the formahst 
method was highly influential. In particular, it was the m ethod Langdell employed in widely used texts on 
contract, which in turn brought formal method to a generation o f law-students. See e.g. Grey, “Langdell’s 
Orthodoxy” (1983-84) 45 U. Pitt. L. Riv. 1, at 1.

Generally speaking, one can divide classic formalist thought into five basic propositions (which, admittedly, 
overlap to some extent). First, formalism holds that there are objects or entities (including legal principles) which 
have an objective existence “out there”, which lie waiting to be applied to day-to-day life and that the system so 
applying them must be institutionally capable o f  doing so. Second, a formalist must hold that those principles 
exist in a general sense from which concrete answers can be deduced to any question o f appHcarion. Third, the 
process o f moving from principle-to-answer is scientific in the sense that it is deductive. Fourth, the nature of 
scientific deduction is apersonal in the sense that the move from object to application does not take account of 
any subjective influence. Fifth, formalism entails the notion that law is a gapless structure, which can answer any 
question by resort to its meaning. See generally, Lyons, “Legal Formalism and Instrumentalism — A Pathological 
Study” (1980-81) 66 Cornell L. Rev. 949; Shapiro, “Law and Science in 17* Century England” (1969) 21 Stan. L  
.Rev. 727; Summers, “Pragmatic Instrumentalism in Twentieth Century American Legal Thought — A Synthesis 
and Critique o f  O ur Dom inant General Theory about Law and its Uses” (1981) 66 Cornell L. Rev. 861, at 867; 
Grey, “Langdell’s Orthodoxy” , loc. cit., n .lS , at 7; Horwitz, The Transformation o f American Lm w  1870-1960 (Oxford, 
Oxford University Press, 1992), at 199. Formalists, however, can differ in respect o f  how they feel about 
“objective” rules. See e.g. Alexander, “‘With Me, It’s All er N uthin’: Formalism in Law and Morality” (1999) 66 
U. Chi. L . Rev. 530, at 530, n l .  Conceptual formalists, like Weinrib, believe for example that objects have an 
immanent meaning, and by extension that law has a core immanence — i.e. objective existence which is applied to 
cases. See Weinrib, “Legal Formalism: O n the Immanent Rationality o f  Law” (1988) 97 Yale L . J. 949. O n the 
other hand, non-conceptual formalists do not believe in such metaphysical realism, but rather believe that the 
rules we have (wherever they come from) should be literally applied to cases at hand.

See the discussion in Grey, “Langdell’s Orthodoxy”, loc. cit., n .l8 , at 1; Lyons, “Legal Formalism and 
Instrumentalism -  A Pathological Study”, loc. cit., n .l9 . See also Ernest Weinrib’s defence o f conceptual 
formalism in “Legal Formalism: O n the Im m anent Rationality o f Law”, loc. cit., n.l9.

It was the antithesis o f what Dewey would call “deliberative reasoning” whereby one weighs up competing 
reasons for action and reaches a decision accordingly. A formalist had no competing reasons. He just had “the law” 
which he had to apply. See Dewey, “Logical Method and the L aV ’ (1924) 10 Cornell L . Q . 17.
^  Some o f  the Realist attacks on formalism were along the lines that adherence to strict rules blinded the justices 
to the underlying rationales o f those rules. The essence o f this attack was the belief that Langdellian formalism 
committed one to believing that the whole “law” was constituted as an entity “out there” and that the judicial 
function was solely to apply it irrespective o f  the kind o f results it created. For example, the classic “formal” 
conception o f the public/private divide saw public power as being solely linked to State power. However, some 
began to point out that equivalent power was being wielded in many other areas. Thus, the formal categorisation 
o f public/private was questioned on the basis o f its own rationale. For examples see Hale, “Coercion and 
Distribution in a Supposedly Non-Coercive State” (1923) 38 'Political Science Quarter^ 470. See also, Cohen, 
“Property and Sovereignty” (1927) 13 Cornell L-Q. 8. Moreover, many who were educated in the Langdellian
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O f course, simply holding that rights may be limited does not mean that the interpretative 

model is prima fade inapplicable. The move from the absolutist viewpoint simply means that 

the interpretative option is no longer the only one -  a choice must be made between it and the 

limitation model (and indeed, the double-deference model) and the American courts, in 

general, have chosen the limitation model. So, at present (subject to one exception discussed 

below), deference in the United States is relevant when assessing legislative justifications for 

limiting rights through the operation o f standards o f review which describe the intensity with 

which courts may review the empirical foundations o f legislation.

We can illustrate what this means with B^an v The Attorney General?  ̂ That case concerned the 

compulsory fluoridation o f  drinking water which was alleged to infringe unlawfully the 

unenumerated right to bodily integrity. Whereas the claim failed, Kenny J seemed to indicate 

that if fluoridation was dangerous then it would have breached that right. Therefore the 

factual question o f whether fluoridation was dangerous (i.e. the empirical foundation o f  the 

law) was absolutely fundamental to deciding whether the right to bodily integrity was

m ethod began to see that law — in particular employment law and criminal procedure — was, in fact, changing and 
developing. Formalism, however held that the judiciary could not develop new principles o f  law. Rather, they 
simply applied existing ones. Moreover, the courts were supposed to apply clear rule based doctrine. However, 
figures like Benjamin Cardozo began to point out that that this was simply not the case. For example, under the 
“formal” rule based approach, trial error would render a trial a nullity irrespective o f  its actual impact on the trial. 
O nce the rule was transgressed, that was it. However, the courts, in practice, began to apply tests which (as still 
used to this day) focused on the actual effect o f the error on the trial process. Thus the practice o f law failed to 
meet the expectations o f those educated in the Langdellian method. See e.g. Cardozo, The Nature o f the Judicial 
Process (New Haven, Yale University Press, 1921), at 98-115; Hutcheson Jr., “The Judgm ent Initiative: The 
Function o f  the ‘H unch’ injudicial Decision” (1929) 14 Cornell L . Q . 14. Further, there was a normative aspect 
to American Legal Realism -  namely that the law should be concerned with substantively “ right results” rather 
than the strict application o f  rules, irrespective o f what the justice o f the case would demand. Formalists, and in 
particular Langdell, believed that law “existed” independent from the moral justification fo r the law. However, this 
failed to account for the undeniable historical evidence that, for example, at one point judges did create the law of 
contract and so on. In short, formalism could not account for formalist m ethod at the point o f law’s emergence. 
Once one stopped believing in the conceptual formalist’s viewpoint that law exists irrespective o f moral 
justification for it, one began to see that law was ultimately founded on just the kind o f moral choice that 
formalism denied. If, at one point it was good enough to “create” law on the basis o f  just principles, then why 
not require law to keep track with contemporary ideas o f justice? For a detailed discussion o f  this particular 
point, see Grey, “LangdeU’s Orthodoxy”, loc. cit, n .l8  and Dewey, “Logical Method and the Law” , loc. cit., n.21. 
The point is simply that the attack on formalism was not through a constitutional lens, but in relation to the 
whole o f law and legal theory -  it just happened to effect how constitutional law was perceived.

fya»  V The Attorney G^«^ra/[1965] IR 294. It must be said that at one point Kenny J did seem to hold that even 
if dangerous, the practice o f  fluoridation would not be in breach o f  the right to bodily integrity: “The next issue 
to be considered is whether the fluoridation o f the public water supplies, even if be dangerous, is a violation o f 
the plaintiffs right to bodily integrity”. See [1965] IR 294, at 314. It is arguable that Kenny J was not advancing 
the somewhat alarming proposition that the risk o f  harm is irrelevant to the right to bodily integrity. Rather, he 
was laying the groundwork for his point which was that the plaintiff had no right to a “supply o f water which has 
not been fluoridated through the piped water supply” and further that the plaintiff could have removed the 
fluoride for a relatively low cost if she so wished. See [1965] IR 294, at 315.
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breached.^"' Indeed, it is arguable that most legislation is enacted on the basis o f a set o f  facts 

believed to be true by the legislature. The legislature (or so one may think) would only limit 

constitutional rights because they believe there is some need to do so. Consequently, there 

must be some facts believed to be true which show, for example, why the common good 

requires a particular limitation on (or interpretation of̂ )̂ a constitutional right.^  ̂ It may be said 

then, that judicial review is closely related to facts because the courts are, essentially, required 

to examine whether the legislature’s empirical foundations are good enough.^^ In the United 

States, deference is relevant in respect o f  the degree o f intensity with which the court will 

second guess these empirical legislative judgments depending on the type o f  activity which the 

legislation infringes upon.^* This degree o f intensity depends on the applicable standard of 

review.

It should be noted that there are two avenues by which rights and liberties protected by the 

United States Constitution are enforced against the States and the federal State.^’ Generally 

speaking, rights and liberties are secured via the guarantees o f  due process or equal

See ]e^ Bums Baking Co v Biyan (1924) 264 US 504, at 519-20 per Brandeis, J (dissenting) (“Unless we know the 
facts on which the legislators may have acted, we cannot properly decide whether they were (or whether their 
measures are) unreasonable, arbitrary or capricious.”).

One may recall that in Chapter 1, at 32-33 it was argued that whereas empirical questions tend to be 
predominantly associated with the limitation stage, it is not impossible for such questions to arise at the 
interpretative stage depending on the type o f  interpretative question at issue. The examples given in Chapter 1 
were o f  the question o f  the nature o f unborn life under Article 40.3.3 and o f  the nature o f war under Article 28. 
Both are interpretative questions, but both may be decided with regard to the same kind o f evidence adduced in 
B^an.

See Wigmore, Wigmore on Evidence, (2"** ed, Boston, Litde, Brown & Co., 1923), at § 2225d: “W here a legislative 
act is argued to be unconstitutional, and this is to depend upon the unreasonableness, or the lack o f  possible 
reasonableness.. .o f the law ...thus the external facts o f  the furnishing the possible legislative motive or the 
possible actual effect must be considered” (emphasis added).

Bikle, “Judicial Determination o f  Questions o f  Fact Affecting the Constitutional Validity o f Legislative Action” 
(1924) 38 Harv. L. Rev. 6; Karst, “Legislative Facts in Constitutional Litigation”, toe. cit., n .l2; Culp Davis, “Facts 
in Lawmaking” (1980) 80 Cotum. L. Rev. 931; Faigman, “‘Normative Constitutional Fact-Finding’: Exploring the 
Empirical Com ponent o f Constitutional Interpretation” (1991) 139 U. Pa. L. Rev. 541; Woolhandler, “Rethinking 
the Judicial Reception o f Legislative Facts” (1988) 41 Vand L. Rev. 111.

The m odem  foundation (but by no means the origin) o f  this approach is United States v Carotene Products Co 
(1938) 304 US 144. See generally Christie, “Judicial Review o f Findings o f  Fact” (1992) 87 Nw. U. L. Rev. 14; 
Monaghan, “Constitutional Fact Review” (1985) 85 Cotum. L. Rev. 229; Bikle, “Judicial Determination of 
Questions o f  Fact Affecting the Constitutional Validity o f  Legislative Action”, toe. cit., n.27; Dickinson, “Crowell v 
Benson: Judicial Re\dew o f Administrative Determinations o f  Questions o f ‘Constitutional Fact”’ (1932) 80 U. Pa. 
L. Rev. 1055. Such an approach is arguably no different, in principle, to proportionality or indeed to much of 
Irish constitutional law. If  one must evaluate the legitimacy o f  legislative limitations such as whether, for 
example, a particular limitation on property rights is “in the com m on good” or “proportionate” , one is essentially 
involved in reviewing the factual basis for the decision that the partictJar kind o f limitation was actually one that 
was in the com m on good or proportionate. See e.g. P] Carroll v Minister for Health [2005] lESC 26. O f  course, the 
intensity o f this review depends on the extent to which one defers to the legislative facts which are relied on to 
support the law. The difference between the United States and Ireland is simply that the courts in the United 
States prefer to be very express about the empirical nature o f  their review, and moreover are very express about 
the standards o f review applicable.
^  See generally Nowak & Rotunda, Constitutional Law (7'*' ed., Minnesota, West G roup, 2004), at 397, 403. See 
also Margulies, “Standards o f  Review and State Action under the Irish Constitution” (2002) 37 Ir. Jur (ns) 23 
(adopting Nowak & Rotunda’s analysis from the 6* edition o f  their Constitutional haw, (Minnesota, West Group, 
2000)).
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protection.^” It is also important to note that in the United States, limitations on liberty are 

not always addressed through the language o f  fundamental rights. Rather, rights are a sub-set 

o f  a general schem e o f  interests which may be limited in two different ways — with or without 

discrimination. If liberty is burdened without discrimination then due process is the 

appropriate avenue. If the interest burdened is a fundamental r i g h t , t h e n  strict scrutiny will 

apply which is a non-deferential, independent standard o f  review.^^ If Uberty interests which  

have lower status than a “fundamental right” are burdened, then rationality review will be 

em ployed which is recognised as a very deferential standard.^^

If, however, a law draws a classification between different persons, equal protection principles 

becom e relevant. If the classification is drawn using criteria which burden a fundamental right 

then strict scrutiny will a p p l y . I f  the classification is drawn using criteria which do not 

burden such a right, but which distinguishes between persons for, inter alia, social or econom ic  

reasons, then rationality review wiU be appHed.^  ̂ The court is therefore precluded from  

independendy assessing the “correctness” o f  the classification drawn. This, however, does not 

exhaust the ambit o f  equal protection.

Unlike in Ireland, equality is not a fundamental right and, consequently, it became clear that 

many odious race-based classifications could be drawn solely on the basis o f  race without 

burdening any fundamental right. This suggested that even in the context o f  the worst kind o f

See Nowak & Rotunda, ConstitutionalImw , op. cit., n.29, at 397, 403.
It is important to point out that there are two ways to talk about fundamental rights in American constitutional 

law. In the first place, using the word “ fundamental” can describe the status o f  a particular “right” which is 
expressly provided for in the text o f  the Constitution or the Bill o f Rights. Rights in the Bill o f Rights must 
qualify as “ fundamental” in some sense (see e.g. Palko v Connecticut (1937) 302 US 319, at 325; Duncan v hauisiana 
(1968) 391 US 145, at 149) to be incorporated against the States. In this sense a “fundamental right” refers to 
one o f  the textually guaranteed rights which is important enough to be enforced against the States. The second 
sense o f a “ fundamental right” refers to those candidate rights for implication into the text o f  the Constitution 
such as the nght to privacy. Whereas an implied right still must protect conduct believed to be “ fundamental” to 
liberty, the test for implying a right is arguably stricter than the test o f  whether a provision o f the Bill o f Rights 
should be applied against the States. See e.g. Moore v East Cleveland (1977) 431 US 494, at 503; Bowers v Hardwick 
(1986) 478 US 186, at 192. The candidate right must be deeply rooted in the nations history and consciousness 
in order to be implied into the Constitution.

See Nowak & Rotunda, Constitutional Lmw, op. cit., n.29, at 687 (“ [Strict Scrutiny] means that the Justices will not 
defer to the decision of the other branches o f  government but will instead independendy determine the 
[constitutional question]”) (emphasis added). Under this test, the State must show that the relevant law is 
narrowly tailored to advance a compelling governmental interest.

See Margulies, “Standards o f  Review and State Action under the Irish Constitution”, loc. cit, n.29, at 24 
(“U nder this deferential standard, judges will usually strain their imaginations to hypothesis some legitimate 
interest that the legislation might conceivably advance”). See also Nordlinger v Hahn (1992) 505 US 1 (tax- 
exemption provisions were upheld as rationally furthering a plausible state policy on the basis that facts could 
hypothetically be imagined to support the policy).

See e.g. Shapiro v Thompson (1969) 394 US 618 (right to travel); Cantwell v Connecticut (1940) 310 US 296 (free 
exercise o f religion); Stromberg v California (1931) 283 US 359 (free speech); De jonge v Oregon (1937) 299 US 353 
(free assembly). See also Nowak & Rotunda, Constitutional Law, op. cit., n.29, at 687.

See e.g. 'Railway Express Agenty v New York (1949) 336 US 106; Allegheny Pittsburgh Coal Co v County Commission 
(1989) 488 US 336, Exxon Corporation v Governor of Maryland (1978) 437 US 117. See also Nowak & Rotunda, 
Constitutional haw, op. cit., n.29, at 687.
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race-based classifications, rationality review would apply. The response, it seems, was to 

develop the notion o f  “suspect class” with the effect that discrimination on the basis o f  such a 

class (race or national origin) would warrant strict scrutiny despite the fact that no right had been 

burdened?^ M oreover, during the days o f  the Warren Court, the concept o f  a “fundamental 

interest” was created which, again, subjected a range o f  legislation which burdened particular 

interests to strict scrutiny notwithstanding the absence o f  any issue concerning a fundamental 

right.^  ̂ Essentially, the notions o f  “suspect classes” and “fundamental interests” led the Court 

to go beyond the orthodoxy o f  the fundamental rights/strict scrutiny dichotom y in order to 

apply independent review in cases which it believed were particularly important or worthy.

It is arguable that the practice o f  equal protection constitutes an exception to the argument 

that American courts defer only to legislative justifications to limits on  rights (or liberty 

interests). Consider a classification that is drawn according to som e relevant econom ic  

interest — a differential tax-Hability based on  the size o f  retail units. This will be tested in 

accordance with the highly deferential standard o f  rationality review. A s Margulies points 

out:-

Under this deferential standard, judges will usually strain their imaginations to hypothesise some 

legitimate interest that the legislation might conceivably advance.

In applying the rationality test the court usually asks whether it is possible that facts could  

rationally be conceived o f  which could support the classification.^'^ The court therefore defers 

to the view that a proper factual basis actually underscores the c la ss i f i ca t i on .T hus ,  the court 

defers to the legislative view that equal protection itself has been secured — i.e. a rational, but

See generally Nowak & Rotunda, Constitutional haw, op. cit., n.29, at 734-761. The origins o f this approach can 
be found in footnote four o f  United States v Carotene Products Co (1938) 304 US 144, at 152 where it was suggested 
that more intense review was appropriate when legislation burdened a “discrete or insular minority” . The idea of 
a suspect class found its first clear expression in Tojosaburo Korematsu v The United States (1944) 323 US 214. That 
case concerned a challenge to the interment o f persons o f Japanese origin who lived along the western coast o f 
America during the second-world war in what were, effectively, prison camps. Whereas the challenge did not 
succeed, Black J indicated, at 216, that classifications based on race would be subject to the “most rigid scrutiny” . 
If  however, a classification burdening a liberty interest is based on gender or legitimacy (the supposedly less 
important kinds o f classification than those based on race) then it is subject to a lesser, intermediate standard o f 
review. This is less deferential than rationality, but less intrusive than strict scrutiny. It requires that the 
classification be substantially related to an im portant governmental interest. See e.g. Craig v Boren (1976) 429 US 
190.

See generally Margulies, “Standards o f  Review and State Action under the Irish Constitution”, loc. cit., n.29, at 
24 citing Merger V Virginia State Board of Education (1966) 383 US 663.

Margulies, “Standards o f  Review and State Action under the Irish Constitution” , loc., cit., n.29, at 25.
The position since United States v Carotene Products Co (1938) 304 US 144. See generally Solove, “The Darkest 

Domain: Deference, Judicial Review, and the Bill o f  Rights” (1999) 84 loiva L. Rev. 941.
See e.g. Pennell v City of San Jose (1988) 485 US 1 (rent control legislation upheld on equal protection grounds as 

being “rationally related to a legitimate state interest”). See also Hodel v Indiana (1981) 452 US 314.
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no t necessarily correct view o f what equal protection “is” or, in other words, deference to the 

legislative conception o f equality.

This approach is no t m andated by any im m anent quality o f equality. As will be argued, the 

courts in Canada are perfectly comfortable with discussing limits on equality. Rather, it seems 

that in the United States it is simply not acceptable to talk about “ reasonable limits on 

equality” , even though deferring to “rational” and “just-about-sustainable” legislative concepts 

o f  equality is perfecdy acceptable. It simply reflects a choice about how one (or how a nation) 

thinks about equality and a choice which is probably quite reasonable given America’s 

explosive experiences o f  inequality.

T h e  ECHR

In the context o f the ECH R the “margin o f appreciation” refers to the extent to which the 

Strasbourg Court will defer to domestic decision-making on Convention compatibility.'" The 

margin o f  appreciation is m ost often associated with the personal freedoms contained in 

Articles 8-11 ECHR which permit the Limitation o f rights and freedoms protected thereby.'*^ 

GeneraOy speaking, such limitations m ust be “necessary in a democratic society” which usually 

involves an assessment o f whether the limitation sought to be defended responds to a 

“pressing social need” and whether the measure itself is a proportionate response to that 

need.'*^

The prevalence o f margin analysis in Articles 8-11 EC H R  has led to the suggestion that 

deference in the EC H R is only relevant where the Article under consideration expressly allows 

the State to limit the relevant right or freedom.''^ According to this view, the margin of

See Sweeney, “Margins o f Appreciation: Cultural Relativity and the European Court o f Human Rights in the 
Post Cold-War Era” (2005) 54 I.C.l^Q. 459, at 462-463.

See e.g. Sales & Hooper, “Proportionality and the Form o f Law” [2003] 119 L.Q.IL 426, at 427 (noting that 
“[qjuestions o f proportionality most commonly arise in connection with the rights set out in [Articles 8-11]” of 
the Convention”.). O f course, other provisions o f the ECHR (such as Article 1 o f Protocol 1 dealing with 
property rights) also guarantee rights and freedoms subject to domestic limitation,
«  See e.g. Sunday Times v The United Kingdom (1979-80) 2 EHRR 245; Barthold v Germany (1985) 7 EHRR 383; 
Ungens v Austria (1986) 8 EHRR 103. The proportionality enquiry can also include considerations o f  whether the 
means are rationally connected to the objective and whether the right is restricted in the least possible manner. It 
should be noted, however, that ECHR provisions outside the narrow context o f Articles 8-11 can entail a broadly 
similar application o f proportionality analysis such as Article 1 o f  Protocol 1 dealing with property rights.

See e.g. the comments o f Stefan Trechsel, then President o f the European Commission o f  Human Rights in 
Yourow, The Margin of Appreciation Doctrine in the Dynamics of European Human Rights Jurisprudence (The Hague, 
Kluwer, 1996), at xiii. See also Van Dijk & Van Hoof, Theory and Practice of the European Convention on Human Rights 
(3'''* ed.. The Hague, Kluwer, 1997), at 84; Drabble, Maurici & Buley, Ijocal Authorities and Human Rights (Oxford, 
Oxford University Press, 2004), at 29.
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appreciation only becomes relevant after the Strasbourg Court has independently decided if a 

right has been breached (i.e. interpreted its content) and then turns to consider the 

justification for that breach. This argument is usually bolstered by the fact that the ECtHR 

does not apply margin analysis in the context o f  Articles 2, 3 & 4 ECHR which deal with the 

right to life"*̂ , the prohibition o f torture and degrading punishment and the prohibition on 

slavery and forced servitude.

A problem with this argument is that margin analysis has been applied in respect o f certain 

claims made under Article 6 ECHR which does not have any limitation clause on its face.”** 

Equally, Article 3 o f Protocol 1 ECHR, which guarantees the holding o f free elections, does 

not expressly permit domestic authorities to place limits on those rights, but nevertheless 

margin analysis has been applied when considering domestic infringements o f  that provision.

It may be possible then to argue that the Strasbourg Court (if it is deferring) must be deferring 

to domestic interpretation o f  what a “free election” is — i.e. the interpretative model. This, 

however, would miss a vital point. Whereas the margin o f appreciation has been applied in 

the context o f  Article 6 ECHR and Article 3 o f Protocol 1 ECHR those provisions have been 

held to be subject to implied limitation clauses.'"* For example, under Article 6 ECHR, the right 

o f access to the courts'*'̂  has been said to be subject to limitation allowing, it seems, application 

o f margin analysis.

It should be noted, however, that not all aspects o f  the right to life are unqualified. Article 2(2) holds that 
deprivation o f  life is not in breach o f Article 2 when it results from the use o f such force as is absolutely 
necessary in (a) defence o f any person from unlawful violence, (b) in order to effect a lawful arrest or to prevent 
the escape o f  a person lawfully detained, (c) in action lawfully taken for the purpose o f  quelling a riot or 
insurrection. However, outside o f  those stated exceptions, there is no general power to limit the right to life “as 
necessary in democratic society”. As noted above at n.lO, m. X  v The United Kingdom (1980) 19 DR 244 it was 
argued that if the unborn had a right to life under Article 2, then it could be “limited” in some cases. However, 
the case was dismissed without a ruling on the merits. Jacobs & White suggest it was an attem pt to avoid making 
a controversial ruling. See Jacobs & White, European Convention on Human Rights (3"* ed., Oxford, Oxford 
University Press, 2002), at 54.

For a discussion o f  the use o f margin analysis in Article 6 ECH R cases see Yourow, The Margin of Appreciation 
Doctrine in the Dynamics of European Human Rights Jurisprudence, op. cit., n.44, at 64-84.

See e.g. Mathieu-Mohin Clerfc^t v Belgium (1988) 10 EHRR \  \A.hmed v United Kingdom (2000) 29 EHRR 1. See 
also the very recent cases o f  Garv;elik v Poland (2004) 38 EH RR 477 (broad margin extended towards Polish 
legislation dealing with recognition o f political parties) and McGuinness v United Kingdom, no. 39511/96, 8 June 
1999 (broad margin extended to British requirement to take Oath o f Allegiance before taking ones seat in 
parliament). See generally, Gearty, “Democracy and Human Rights in the European Court o f Justice: A Critical 
Appraisal” (2000) 51 N.I.L.Q . 381.

In the context o f  Article 3 o f  Protocol 1 see e.g. Mathieu-Mohin (& Clerfayt v Belgium (1988) 10 EHRR 1 (right to 
vote and stand for election subject to implied limitations and margin applied in considering proportionality o f 
those limitations to a legitimate legislative aim); Ahmed v United Kingdom (2000) 29 EH RR 1 (right to stand for 
election legitimately limited and wide margin o f  appreciation applied where local government official were 
required to abstain from political activism and thus would be unable to contest elections).

The right o f  access to the courts is itself implied into Article 6. See e.g. Colder v The United Kingdom (1975) 1 
EHRR 524.

See Ashingdane v The United Kingdom (1985) 7 EHRR 528; Fayed v The United Kingdom (1994) 18 EHRR 393; 
National Provincial Building Society v The United Kingdom (1997) 25 EHRR 127.
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However, it may be pointed out that aspects o f  Article 6 EC H R  which have been held to 

be subject to implied limitations are not the subject o f  margin analysis. O ne example is the 

privilege against self-incrimination in respect o f  which the Court does not always seem to 

defer to national judgment.^' Rather, it has examined cases against an autonom ous “EC H R ” 

interpretation o f the nature o f the privilege against self-incrimination.^^ So, Hke other aspects 

o f  Article 6 such as the right o f access to the courts and Article 3 o f Protocol 1 ECHR, a 

limitation clause is implied, but unlike under those provisions, there is no margin analysis. 

O ne can tabularise the situation as follows:-

Type o f  Protection Can the 
tigh t be 
lim ited?

I f  lim ited, is i t  an 
exptess or im plied  
h'mit?

Is the Margin o f  
Apprecia tion 
Relevant?

Privilege Against Self-Incrimination 
(Article 6)

Yes Implied No

Right o f  Access to the Court (Article
6)

Yes ImpUed Yes

Right to Life (Article 2) N o N /A No
Prohibition on Torture and 
Degrading Treatm ent (Article 3)

No N /A No

Prohibition on Slavery and Forced 
Servitude (Article 4)

No N /A No

Personal Freedoms (Articles 8-11) Yes Express Yes

Thus, the absence o f margin analysis in respect o f the privilege against self incrimination 

simply means that limited rights do not necessarily require deference for the simple reason 

that they are capable o f limitation. However, where deference is practiced, it seems that it is 

only where rights are limited, either expressly or impliedly and it is no t practiced in respect o f 

domestic interpretation o f EC H R  rights.”  The limited nature o f a right is, in short, a 

necessary but no t sufficient condition for deference.

Again, equal protection proves to be the exception. Article 14 EC H R provides an equality 

guarantee in much the same way as equal protection is understood in the United States — a 

vehicle through which other Convention rights are protected rather than being an independent 

guarantee o f equality.^'' O n the basis o f  this guarantee, the Strasbourg Court assesses whether

See Murrey v The United Kingdom at (1996) 22 EH RR 29; Heaney v Ireland (2001) 33 EH RR 12.
Or, to use Yourow’s phrase, the court goes into the “court o f  appeals modality” . See Yourow, The Margin of 

Appreciation Doctrine in the Dynamics of TLuropean Human Rights jurisprudence, op. cit., n.44, at 185.
For a similar conclusion, see Van Dijk & Van Hoof, Theory and Practice of the European Convention on Human 

Rights, op. cit., n.44, at 84-86.
5'* See generally See Wintemute, ‘“Within The Ambit’: How Big is the ‘G ap’ in Article 14 European Convention 
on H um an Rights? Part 1” (2004) 4 E .H .K L .R . 366, and ‘“Within The Ambit’; How  Big is the ‘G ap’ in Article 14 
European Convention on Human Rights? Part 2” (2004) 5 E .H .K L .K  484. It may be noted, however, that
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classifications are legitimate according to differing standards o f review. A narrow margin o f  

appreciation is drawn in cases o f  gender-based discrimination^^ or where legitimacy/'’ 

religion/’ race *̂ or aspects o f sexual orientation^'  ̂ form the basis o f discrimination. Outside o f  

these classes, less intense review is applied and a wider margin o f  appreciation granted.*^ The 

Strasbourg Court does not tend to uphold “reasonable limits” on equality or, indeed, entertain 

the notion that equality can be “limited” as necessary in a democratic society. Rather, it defers 

to the “wisdom” o f  the classification at hand and therefore defers to the domestic conception 

o f what equality “is” in any given case.

T h e  U n i t e d  K i n g d o m

As the Human Rights Act, 1998 incorporates the ECHR into domestic law, the context o f  the 

deference question in the United Kingdom is the same as under the ECHR -  i.e. it arises in 

the context o f  the ECHR and its text.®’ However, the actual treatment o f deference is slightly 

different. Rather than being content to transpose ECHR margin analysis into the domestic 

context, the British courts have (with some exceptions'"^) developed a relatively autonomous 

approach to the deference question.

However, whereas the ECtHR seems relatively clear in restricting deference to the limitation 

model, it is unclear whether British courts follow this lead. For example, in one o f the leading

Protocol 12 to the ECH R offers a far more expansive understanding o f  equal protection. It provides for a 
guarantee o f  equality in relation to “the enjoyment o f any right set forth by law” and not simply in relation to 
ECHR rights and freedoms. Protocol 12, however, has only been ratified by Albania, Armenia, Bosnia & 
Herzegovina, Croatia, Cyprus, Finland, Georgia, Netherlands, Serbia and Montenegro and Macedonia.

A bdula^^ vThe United Kingdom (1985) 7 EH RR 471.
5'' V Austria (1987) 10 EH RR 394; M arkx v Belgium (1979-80) 2 EHRR 330.

Hoffman v Austria (1993) 17 EHRR 293.
jersild v Denmark (1995) 19 EHRR 1; Nachov v Bulgaria, no.43577/98, 26 February 2004.

S'-* Van Kiick v Germany (2003) 37 EHRR 51; Kamerv Austria (2003) 38 EHRR 528.
See e.g. Larkos v Greece (1999) 30 EHRR. 597; Chassagnou v France (1999) 29 EH RR 615; Posti v Finland, no. 

27824/95, 24 September 2002; Sidabras v Lithuania, no. 55480/00, 27 July 2004.
See e.g. Derlyshire County Council v Times Newspapers [1993] AC 534 (adopting interpretation o f “necessary in a 

democratic society” from Sunday Times v The United Kingdom (1979-80) 2 EHRR 245; Barthold v Germany (1985) 7 
EHRR 383 and Ungens v Austria (1986) 8 EH RR 103). See also, de Freitas v Ministiy of Afficulture [1999] 1 AC 69 
(elaborating on concept o f proportionality as involving consideration o f legitimacy o f  legislative objective, 
rational connection between means and end and whether means chosen impair the right as little as possible).

See e.g. R  (B) v Head Teacher of Alperton Community School [2001] EW HC Admin 229 [directly applying the 
traditionally wide margin o f  appreciation extended by ECtH R in respect o f education rights into the domestic 
context).

See e.g. per Lord Steyn in Brown v Stott [2001] 2 All ER 97, at 121 (stating that whereas deference may be 
appropriate at domestic level the margin o f  appreciation principle is “logically not applicable to domestic courts” . 
See also, R v DPP, exp  Kebilene [2000] 2 AC 326, at 381. See also, Craig, “The Courts, the H um an Rights Act and 
Judicial Review” loc. cit., n.3, at 590, Singh, H unt & Demetriou, “Is there a role for the ‘Margin o f Appreciation’ 
in National Law After the Human Rights Act?” (1999) 1 E .H K L .R . 15.
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and oft-cited cases on deference, R. v DPP, ex parte Kebilene^^ Lord Hope held that whether a 

right is qualified or not is simply one of severalfactors to be taken into account when determining 

whether deference is appropriate in any given case.*̂  ̂ This would seem to mean that deference 

is possible even in the context of an unqualified ECHR right. This, however, does not mean — 

in respect of limited rights -  that deference is ipso facto relevant at both interpretative and 

limitation stages (double deference). It simply means that an absence o f a limitation clause is 

not a barrier to deference in the context of unlimited rights.

Paul Craig has argued, however, that the British courts do, in fact, practice deference both in 

respect of “determining the initial applicability and scope of Convention rights” “  and at the 

limitation stage. In respect of the evidence which Craig cites in support of his contention, it is 

arguable that the contrary may actually be the case — that British courts have followed the 

ECHR model o f implying limitations into otherwise unlimited rights and deferring in respect 

o f the legislative justification for limiting the right at hand. However, there is also evidence 

(independent o f that cited by Craig) which suggests that the Kebilene approach is being used to 

factor deference into interpretative questions. For the moment, however, it falls to examine 

the evidence which Craig reUes upon.

We can begin with his argument in respect of Article 6 ECHR and Brown v Stott!'^ Brown 

concerned a provision of road traffic legislation which obliged a person, when suspected of 

drunk driving, to answer when asked whether he or she had been driving a car. Upon the 

complainant’s consequent prosecution for drunk driving, an issue arose as to whether her 

compelled admission could be adduced against her in evidence. The Privy Council ultimately 

held it could. Craig, relying in particular on Lord Steyn’s speech, argues that the Privy Council 

did not defer to Parliament’s reasons for limiting the privilege against self-incrimination, but 

rather that the Court deferred to Parliament’s interpretation of the content o f the privilege.''* 

However, it seems quite clear that Lord Steyn expressly noted that the privilege was not 

unlimited. In fact. Lord Steyn put it quite clearly: “in my view the right in question is plainly 

not absolute”.*'̂  Whereas Lord Steyn deferred to Parliament’s view that the provision in hand

R V DPP, exp  Kebilene [2000] 2 AC 326.
Those other factors are whether the court is “especially well placed” to evaluate the legitimacy o f  the limitation, 

whether the legislation involves issues o f  social or econom ic policy and whether the right at hand is o f  “high 
constitutional importance” -  R v DPP, exp  Kebilene [2000] 2 AC 326, at 381.

Craig, “The Courts, the Human Rights Act and Judicial Review”, loc. cit., n.3, at 592.
[2001] 2 All ER 97.
Craig, “The Courts, the Human Rights Act and Judicial Review”, loc. cit., n.3, at 592.
See Brown v Stott [2001] 2 All ER 97, at 119.
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was necessary and proportionate, he did not defer to some view that privilege was not limited. 

Rather, he deferred to the reasons for Hmiting it.™

In support o f  his argument, Craig also cites R. (Pearson M artine^ v The Home Secretary’̂  where 

it was alleged that s.3(1) o f the Representation o f  the People Act, 1983, which excluded 

convicted prisoners from  voting w hen in custody, was incompatible with Article 3 o f  Protocol 

1 As we have seen in the EC H R  context, there are no express limits on either the guarantee 

o f  free elections or the rights that the Strasbourg Court has associated with that guarantee. It 

has, however, been held subject to implied limits and thus subject to proportionate legislative 

restriction. Indeed, in Pearson <& Marline;^ the Court o f Appeal seems to take m uch the same 

approach as the EC tH R  by considering the issue o f  deference in relation to the question o f 

whether the particular limitation at hand was a proportionate one — i.e. at the limitation stage. 

Craig, however, argues that “ th is... should not conceal the fact that the case turned on the 

deHmitation o f  the scope o f  the right in question” .’  ̂ Craig is right insofar as he may be taken 

to suggest that the Pearson <& M.artinet{  ̂ treatm ent o f  proportionality was pretty m uch a sham. 

This is because the Court effectively disposed o f  the case only by considering the legitimacy o f 

the legislative objective at hand, deferring entirely to Parliament in this respect. This is 

somewhat o f an involved point and needs to be explained in some detail.

The essence o f  proportionality is that the law-maker is entitied to pursue goals only by 

selecting appropriate ends. In legal parlance, this translates into the stepped-approach o f 

proportionality analysis whereby a court m ust first ask whether (a) a legitimate legislative 

objective exists and (b) whether the means used to pursue that objective are proportionate to 

it.̂ ** As O ran Doyle has pointed out, it is possible to side-step the entire essence o f 

proportionality by defining the legislative objective in a particular fashion.^^ In the present 

case, for example, one may phrase the objective as being to “restrict the voting rights o f 

prisoners” . The problem  is that this may allow a court to ignore any consideration o f  the 

relationship between means and end.

It may also be noted that, like Craig, Sandra Fredman has suggested that Brown is an example o f a court 
deferring to a legislative view o f what constitutes a “fair trial” rather than to a limitation or regulation o f  that 
right. See Fredman, “From Deference to Democracy: The Role o f  Equality under the Human Rights Act, 1998” 
[2006] \2 2 L .Q .K  53, at 56.

Unreported, Court o f  Appeal, 4 April 2001.
Whereas Article 3 says nothing about a right to vote, that right was inferred into the text by the Strasbourg

Court in Mathieu-Mofin eS’’ Ckrfayt v Belgium (1987) 10 EHRR 1.
Craig, “The Courts, the Human Rights Act and Judicial Review”, loc. cit., n.3, at 593.
This can, o f course, involve sub-questions such as whether the least restrictive alternative has been used and so

on.
Doyle, Constitutional Equality L^iv, op. cit., n.2, at 117-122.
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The logic, it is submitted, is as follows. First, one phrases the claim as being that “it is 

illegitimate to restrict the voting rights o f  prisoners.” Second, one holds that the objective o f  

the legislation is to restrict the voting rights o f prisoners. Third, one holds that this objective 

is legitimate. Fourth, one concludes that the case must fail. Doyle describes the problem 

which results as follows

Once one has identified the purpose in this way, one then questions whether the purpose is legitimate. 

If  it is, the final question is whether the measure goes further than necessary to give effect to the 

legitimate purpose. Given the way in which one has identified the purpose o f the statute, however, the 

final question is m eaningless..

However, this is precisely the kind o f approach which Kennedy LJ seemed to take in Pearson 

Martinev^^ Moreover, he was incredibly deferential in assessing the legitimacy o f  the 

legislative objective — i.e. whether it was, in principle, “legitimate” to punish prisoners by 

removing their voting privileges. This was a “social or political” philosophy advanced by 

Parliament to which the Court should defer.™

Thus whereas Kennedy LJ purported to review the proportionality o f the measure, he had, in 

effect, already pre-empted this by approving the legislation on the basis o f the objective as he 

defmed it.’  ̂ This, in turn, explains why Kennedy LJ, whereas deeming it relevant as a 

“constitutional issue”, failed to conduct any proportionality review:-

Doyle, Constitutional Equality l^w , op. cit., n.2, at 118. For a detailed discussion o f what Jamie Cameron refers to 
as a “meaningless” application o f proportionality review in the Canadian obscenity case o f  R v Butler [1992] 1 
SCR 452, see Cameron, “Abstract Principle v Contextual Conceptions o f Harm: A Com ment on R y Butler'' 
(1992) 51 McGillL.J. 1135.

Something o f a similar approach can be seen in Sauve v Canada [2000] 2 CF 117 (CA); [2002] 3 SCR 519 (SC) 
both at the Court o f  Appeal and in the minority judgment on the Supreme Court delivered by Gonthier J. Like 
Pearson, this case concerned the restriction o f  the voting rights o f  prisoners. Linden JA  in the Court o f  Appeal 
and Gonthier J in the Supreme Court both defined the objective o f  the legislation under scrutiny in sufficiently 
general terms such that it tended to overwhelm any later proportionality analysis. The majority in the Supreme 
Court, however, held that generally phrased legislative objectives such as the preservation o f  the integrity o f the 
electoral process, required -  ^  reason of their generality — greater scrutiny rather than increased deference. It may 
be notable, however, that Kennedy LJ cited from the Court o f Appeal decision as the Supreme Court decision 
which, it is submitted, would have revealed the problems with the Court o f Appeal approach, had not yet been 
made.

Kennedy LJ noted at para. 20 that “in deference to the legislature, courts should not easily be persuaded to 
condem n what has been done” and at para. 41 that the whole question o f disenfranchisement o f prisoners was 
“plainly a matter for Parliament and not the courts”.

See Lewis, “‘Difficult and SUppery Terrain’: Hansard, Human Rights and Hirst v UIC’ [2006] P.L. 209, at 211 
noting that the court “only engaged in the most perfunctory analysis o f  whether the interference was in pursuit of 
a legitimate aim and was proportionate” .
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The European Court also requires that the means employed to restrict the implied Convention right to 

vote are not disproportionate, and that is the point at which, as it seems to me, it is appropriate for this 

court to defer to the legislature.®'^

This is about as bad an example o f judicial review as one can get but it is not, as Craig argues, 

an example o f deference to Parliament’s view on the nature o f the right to vote.**’ Rather, 

Kennedy LJ accepted that the right had been restricted. He simply was as deferential as one 

can be in considering whether that restriction was legitimate.®^

Craig may say that I am splitting hairs here. He may say that my argum ent does not change 

the fact that the court paid very little attention to the question o f  how to interpret the content 

and scope o f  the right in question. In some cases, it is true, the difference between the 

interpretative and limitation stage is blurred. Indeed, in Pearson Martine;^ it was quite clear 

that the right to vote was “limited” . However, in some cases a serious issue m il he raised as to 

whether the right at hand is actually breached or no t and thus it is always im portant to be 

precise as to whether courts do in fact practice deference at this stage. The examples Craig 

cites to support the view that the courts do defer at this stage, it is submitted, actually support 

the converse view — courts defer at the limitation stage when considering rights which may be 

limited.

O n the other hand, there is other evidence which suggests that Kebilene is being used to support 

the argument that deference may be relevant in the context o f  unlimited rights. In R  (Bloggs 

61) V Secretary of State for the Home Departmenf^ the claimant was a prisoner who had been 

transferred to a “protected witness unit” on the basis o f  his agreement to co-operate with the 

police in the prosecution o f  a dangerous drug-trafficker. T hat prosecution collapsed, 

however, and the claimant was returned to the general prison population. He sought judicial 

review o f the decision to return him arguing that rem oving him from  the protected witness 

unit violated his right to life. Auld LJ, in the Court o f  Appeal, noted that as the right to life

At para. 41.
For critical analyses o f  the decision see e.g. Lardy, “Prisoner Disenfranchisement: Constitutional Rights and 

Wrongs” [2002] P.L. 524; Lewis, “‘Difficult and Slippery Terrain’: Hansard, Human Rights and Hirsi v U K ’ 
[2006] P.L. 209; Edwards, “Judicial Deference under the Human Rights Act” (2002) 65 M .LR . 859, at 861-862; 
Klug, “Judicial Deference under the Human Rights Act 1998” [2003] E .H .K L K  125, at 131.

Craig also draws attention to R Lambert [2001] 2 WLR 211 which concerned the presumption o f innocence 
under Article 6 ECHR which, again, is not subject to express Uimtation. In his judgment Lord W oolf CJ held he 
was entitled to defer to the legislative conception o f the public interest in respect o f legislation which interfered 
with this presumption. Craig argues this is an example o f deference in respect o f an urdimited right. However, 
the ECHR authority which Lord W oolf CJ cites -  Salahiaku v France (1988) 13 EHRR 379 -  makes it relatively 
clear that reverse onus presumptions (which were at issue in Lamberi) are tolerable because they may come within 
“reasonable limits” placed on the presumption o f  innocence. Again, this seems like an example o f  the Strasbourg 
Court implying a limitation clause onto an otherwise unlimited right in order to allow margin analysis.
*5 [2003] 1 WLR 2724.
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(sourced in Article 2 ECHR) is absolute, “the principle o f proportionality is not in play” .*'' He 

continued to say, however, with reliance on Kebilene that:-

[W]e consider that, despite the fundamental and unqualified nature o f  the right to life, it is still 

appropriate to show some deference to and/or to recognise the special com petence o f  the Prison 

Service in making a decision going to the safety o f  an inmate’s life.*^

Again, as noted above, this simply means that deference may be relevant when dealing with 

unlimited rights. It does not necessarily mean that deference may be relevant at the 

interpretative stage in dealing with a claim based on a limited right. In the context o f unlimited 

rights, the only possible method of deference is the interpretative model. However, in the 

context of limited rights, the interpretative model is not the only option since more than 

interpretative questions arise. So, simply because deference may be relevant to interpretative 

questions in the context of unlimited rights does not mean that deference may be relevant to 

the interpretative aspects of limited rights. Indeed, it is, perhaps, stiU too early in the life o f the 

HRA to know precisely how the British courts will ultimately view the distinction between 

interpretative and limitation models.

C a n a d a

The choice of model in Canada is somewhat complex due to the very specific method by 

which the Charter protects rights and freedoms. Section 1 of the Charter provides that the 

rights and freedoms contained therein may be subject to such reasonable limits as can be 

demonstrably justified as substantial and pressing in a free and democratic society. This is a 

general limitation clause which applies to every provision of the Charter. It must, however, be 

read in conjunction with the landmark decision in R Oakes,^' where Dickson CJC interpreted 

s.l to require a “stringent standard o f justification” for legislative limitation o f Charter rights 

and freedoms:-

The objective o f  the impugned provision must be o f  sufficient importance to warrant overriding a 

constitutionally protected right. It must relate to concerns pressing and substantial in a free and 

democratic society. The means chosen must pass a proportionality test. They must:-

»■* [2003] 1 WLR 2724, at 2726.
[2003] 1 WLR 2724, at 2726. This is obviously outside the context o f  judicial review o f  legislative decisions on 

human rights, but the general point that unlimited rights may be the subject o f  deference arguably transcends the 
limit genre o f  the case.
«'■> R V Oakes [1986] 1 SCR 103.
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(a) be rationally connected to the objective and not be arbitrary, unfair or based on irrational 

considerations;

(b) impair the right as little as possible, and

(c) be such that their effects on rights are proportional to the objective.

For the most part, the deference question has been debated in the context o f how deferentially 

the Oakes test should be applied — i.e. predominantly in the context o f  the limitation model.*^ 

For example, in havoie Hien v The Queen^^ the majority o f the Supreme Court was very clear 

in rejecting deference in relation to the interpretative question o f  whether the equality 

provision o f  s. 15 o f  the Charter was breached by legislation which provided more favourable 

access to Federal employment for Canadian citizens over non-citizens.*^ Equally, however, 

the majority (in a move highly criticised by the minority and commentators) deferred entirely 

in relation to the question o f justification under s .l.^  The stark distinction between 

interpretative and justificatory questions in Lavoie Hien seems to hint at a near prima facie 

irrelevance o f  deference at the interpretative stage. Indeed, this is true even in the context o f  

equality. Unlike in the United States, and under the ECHR, Canadian courts will 

independendy review whether the Charter’s equality provision is in fact breached and will then 

proceed to consider whether that is a reasonable limit on equality.

Despite the predominance o f deference at the s.l stage, there is significant scope for its 

application prior to the s.l analysis and operation o f  Oakes?  ̂ To explain this, one must

Moon, “Justified Limits on Free Expression: The Collapse o f the General Approach to Limits on Charter 
Rights” (2002) 40 Osgoode Ha/l L.J. 337, at 338-339, 345-346.
** Lavoie (Zi^Hien v The Queen 2002 SCCDJ 301.
*** The judgment was delivered by Bastarache J. In his consideration o f  s.15 (the substantive content o f equality) 
one sees nothing but an independent interpretation o f whether the equality provision was actually breached. He 
holds, for example, that:-

A law is not “non-discriminatory” simply because it pursues a pressing objective or impairs equality 
rights as little as possible. Much less is it “non-discriminatory” because it reflects an international 
consensus as to the appropriate limits on equality rights.

As Bastarache J points out, these are concerns which are relevant towards assessing the legitimacy o f legislative 
limitations on equality but they not relevant to assessing whether equal protection has been denied in the first 
place. He thus fmds that the legislation did in fact am ount to a limitation o f the general right to equal treatment.

The extent o f  the majority’s deference is strongly criticised by the minority o f McLachlin CJC and L’Heureux- 
D ubeJ (joint judgment);-

[T]he government presented no evidence that excluding non-citizens in fact furthers the objective of 
enhancing citizenship. The majority addresses this difficulty by arguing.. .that “Parliament is entitled to 
some deference as to whether one privilege or another advances a compelling state interest” . But 
judicial deference alone cannot establish a rational connection.

For detailed critique o f the majority position see Johnson, “Abdicating ResponsibUity: The Unprincipled Use of 
Deference in Lavoie v Canadd' (2004) 42 Alberta L  Rev. 561, at 564.

I owe a debt o f  gratitude to P ro f  Dwight Newman o f the University o f Saskatchewan for drawing my 
attention to the possibility o f deference at the pre-s.l stages in Charter adjudication.
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understand that whereas all Charter rights and freedoms are subject to s .l limitation, som e  

rights-bearing provisions also contain what may be referred to as internal limitation clauses. 

For example, s.7 protects the right to Hfe, liberty and security o f  the person and the right not 

to be deprived o f  said rights except in accordance with the principles o f  fundamental justice. 

Thus, questions o f  interpretation and limitation can arise even before s .l is engaged as a court 

must decide whether a right has been breached and whether that breach is in accordance with 

the principles o f  fundamental justice.^^

It seem s that deference may be relevant when considering internal limitation questions such as 

whether restrictions on liberty are in accordance with principles o f  fundamental justice. For 

example, in R Hejwood,'^  ̂ it was argued that laws criminalising loitering were overbroad in 

application and thus not in accordance with principles o f  fundamental justice.^”* The Supreme 

Court held that any consideration o f  the potential over-breadth o f  a statute required an 

examination o f  the legislature’s chosen relationship between means and ends and held that “a 

measure o f  deference must be paid to the means selected by the legislature”.’  ̂ Thus, 

deference can have a role to play in relation to questions o f  limitation even within som e o f  the 

rights-bearing provisions o f  the Charter, before s.l becom es engaged.®''

The issue is som ewhat more difficult in respect o f  interpretative questions such as whether a 

particular law amounts to a restriction on liberty or the freedom o f  expression etc. For the 

m ost part there is no general discernible “deference discourse” when the Supreme Court 

addresses interpretative questions. This may, however, be because the substantive embrace o f

N ot all the rights-bearing provisions o f the Charter contain these internal limitation clauses. For example, the 
fundamental freedoms o f religion, expression, assembly and association protected by s.2 are subject only to s.l 
limitation. It may also be noted that a plaintiff carries the burden o f proving that his rights have been Umited 
and, where relevant, that the limitation is not in accordance with principles o f fundamental justice. It then falls 
upon the State to justify the deprivation and absence o f “fundamental justice” justification under s.l.
”  [1994] 3 SCR 761.

Heywood was a convicted sex offender which rendered him subject to s.l79(l)(b) o f the Canadian Criminal 
Code meaning he could not loiter near playgrounds, public parks or schools. Whereas the Court accepted that 
the offence o f  loitering had a desirable effect in cases like Heywood’s it also held that the offence itself was 
overbroad in that it restricted liberty in a manner wider than necessary to achieve its goals.

[1994] 3 SCR 761, at 793. See also Ontario v Canadian Pacific Lid. [1995] 2 SCR 1031, at para. 9; R v Clqji [2003] 
3 SCR 735 at paras 38-39.

It may be noted that the Court in R y Malmo-Levine; R v Caine [2003] 3 SCR 517 stressed that the s.l and s.7 
analyses should be kept entirely separate. That case concerned an argument that criminaUsation o f cannabis and 
consequent imprisonm ent for violation o f  such laws were not in accordance with principles o f fundamental 
justice. In particular, it was argued that lower courts had erred in considering the general question o f  how 
parliament had sought balance societal interests and the rights o f the “user” when deciding on the s.7 question. 
The Supreme Court held that such a balancing enquiry was only appropriate during the s.l analysis. At the same 
time, however, when considering the argument that an “ineffective” criminal sanction could not in accordance 
with the principles o f  fundamental justice, the Court noted, at para. 177, that “some deference [must] be 
accorded to Parliament in assessing the utility o f its chosen responses to perceived social ills.” Thus, whereas s.7 
and s.l limitation questions are generally perceived to be different in nature, deference, as in H ^m od, can be 
appropriate at this pre-s.l stage.
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the Charter is quite wide.®’ Indeed, in landmark cases such as R Sharpe^  ̂or RJR MacDonald v 

Canadcf^ the State conceded that a violation of the freedom of expression occurred and 

defended its position over the question o f limitation thus rendering the question of deference 

at the interpretative stage moot. That said, in B(R) v Children’s A id  Society of Metropolitan 

Toronto '̂^ the more controversial question arose (which the State did not concede) as to whether 

the s.7 protection of liberty entailed a parental right to refuse medical treatment for their 

children. In that case, Lamer CJ held that in interpreting the embrace of section 7, “such 

interpretation must be stricdy limited by the guidelines laid down by the Constitution or the 

legislation that our country, through its elected leaders and representatives, has adopted”, 

arguably indicating that the legislative viewpoint on the existence o f the right in question may 

have some influence over his decision on the interpretative question.'®' However, Lamer CJ’s 

resolution o f the interpretative question reads as an entirely independent decision with no 

mention o f deference or any indication that some legislative view on the constitutional issue 

was even relevant. Indeed, in other cases where deference is expressly discussed in relation to 

s.l, the courts seem to proceed with independent interpretations of Charter rights.

The best that can be said is that deference in Canada is predominandy associated with 

questions of limitation whether they arise under s.l or under discrete rights-bearing provisions 

of the Charter. On the other hand, whereas deference does not seem to be practised in 

relation to purely interpretative questions with anything near the level of frequency or 

sophistication as attaches to justificatory questions, Canadian courts have not, it seems, 

conclusively stated that deference is irrelevant in relation to interpretative questions. Thus one 

cannot exclude the possibility that a court may defer in relation to, perhaps, a legislative view 

on the meaning of “life” within s.7. On balance, however, it would seem that the courts

For example, the freedom o f  expression under s.2 o f  the Charter has been interpreted such that expression  
covers any activity or representation that conveys or attempts to convey meaning in a non-violent form. See e.g. 
Rocket V Royal College of Dental Surgeons of Ontario [1990] 2 SCR 232, at 244; R v Keegstra [1990] 3 SCR 697, at 729.

2001 SCCDJ 42. This case concerned the controversial question whether the possession o f  child pornography 
came within the meaning o f  “expression” in s.2(b) o f  the Charter. Whereas the minority indicated som e unease 
with this, it equally noted that the breadth o f  the s.2(b) protection indicated that child pornography, even though  
harmful, could not be excluded from s.2(b) protection on the basis o f  its content. See 2001 SCCDJ 42, at para. 
151.

[1995] 3 SCR 199. This concerned legislative prohibitions on tobacco advertising unless such advertisements 
contained warnings about health consequences o f  smoking. Again, the Attorney General conceded that the 
s.2(b) right was limited.

[1995] 1 SCR 315.
[1995] 1 SCR 315, at para. 15.
See e.g. Chaoulli v Quebec [2005] 1 SCR 791 which concerned Quebec legislation forbidding Quebec citizens 

from obtaining private health insurance cover in respect o f  services which were publicly available but practically 
inaccessible due to lengthy waiting lists ostensibly on the basis o f  a desire to create an egalitarian system o f  
health-care access. The Supreme Court seemed relatively comfortable with independently interpreting the 
content both o f  s.7 o f  the Charter and s.l o f  the Quebec Charter to hold that such law was a violation o f  the 
right to life and security. At the same time, however, deference is discussed in significant detail by D escham ps J, 
but only in the context o f  the question o f  justification o f  this law.
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would be prepared to take an independent approach to such a question and deem deference 

relevant (if not necessarily appropriate) in relation to questions about limitation of that right.

Su m m a r y  a n d  Re l e v a n c e  o f  U n l im it e d  R ig h t s

In respect of the choice between interpretative or limitation based models, or indeed, the 

double-deference model, the position seems somewhat clear in the United States and under 

the ECHR where the limitation model seems preferred. At the same time, however, courts in 

those jurisdictions seem to believe that equality is theoretically incapable o f limitation. In such 

a case, deference, if it is practiced, must be in relation to legislative conceptions o f what 

equality “is”. The position is less settled in Canada, but it does appear that the limitation 

model is preferred but that, in contrast to the United States and ECHR, the right to equality is 

capable o f limitation. The situation in the United Kingdom is less clear, as it seems that 

deference may be possible in relation to interpretative questions, but it is not clear whether 

this means that the court may follow the double-deference model. There is, in short, a 

predominant (but not pervasive) association between deference and the limitation stage. 

Indeed, this is reflected in the cases where courts have implied limitation clauses into otherwise 

unlimited rights and thus, when deferring, stay true to the limitation model.

A somewhat trickier issue, however, is with rights which are not expressly limited and where 

the court is unwilling to imply a limitation clause. Examples o f these are aspects o f the right to 

life’”̂  and the prohibition of torture and forced servitude under Articles 2, 3 and 4 ECHR. O f 

course, as noted above, there is some evidence that courts in the United Kingdom do not view 

deference as presumptively irrelevant in relation to interpretative questions. This, it is 

submitted, is a sensible approach; to reject deference solely on the basis that a right is unlimited 

would be a mistake.

This point can be illustrated in the context of a particular aspect of the Irish jurisprudence 

under Article 38.1 o f the Constitution which guarantees a trial “in due course of law”. There 

is a line o f authority which suggests that a trial is either in “due course of law” or it is not.'”'*

It should be noted, however, that not all aspects o f  the right to life are unqualified. Article 2(2) holds that 
deprivation o f  life is not in breach o f  Article 2 when it results from the use o f  such force as is absolutely 
necessary in (a) defence o f  any person from unlawful violence, (b) in order to effect a lawful arrest or to prevent 
the escape o f  a person lawfully detained, or, (c) in action lawfully taken for the purpose o f  quelling a riot or 
insurrection.

See Carmody v the Minister for Justice [2005] lE C H  10; R« National Irish Bank [1999] 1 IR 145; Donnelly v Ireland 
[1998] 1 IR 321.
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Thus, legislation which seems to interfere with this guarantee cannot be “saved” on the basis 

that it does so in a proportionate manner as there is simply no role for proportionality under 

Article 38.1.’°̂  If we assume that Article 38.1 cannot be the subject of reasonable limitation 

(which is a point that -  notwithstanding the view o f the courts — people may well disagree 

over), it should be clear that this does not mean that the legislature’s views on what constitutes 

“due course o f law” are presumptively irrelevant. The legislature may have a different 

interpretative viewpoint about what “due course” requires than the court and thus, the question 

o f deference would seem to be relevant. The point here is largely the same as that canvassed 

in respect o f abortion below; a legislature may conscientiously believe that an unborn foetus is 

not “life” within its view o f the meaning o f “life” under Article 2(2) ECHR.'“  So, simply 

because a right is not capable of limitation should not mean that one takes the quantum leap 

towards the view that deference is prima facie irrelevant. On the contrary, the deference 

question is just as relevant in the context of a legislative decision as to what constitutes “life” 

than it is in respect of legislative decisions about the “common good” or “public interest” .

Indeed, this argument applies beyond the immediate context o f unlimited rights. If there is no 

self-evident reason to believe that deference is prima facie inappropriate in relation to legislative 

interpretations o f unlimited rights, it should follow that one avoid a dogmatic association of 

deference with the limitation stage in respect o f limited rights. Limited rights (such as our 

property rights) must be interpreted before one can consider the legitimacy o f limitations 

placed thereon and, without more, there is littie reason to believe that deference to legislative 

interpretations of the content of those rights should be entirely ruled out. There may be good 

substantive reasons as to why deference may be inappropriate, but ruling out the possibility of 

argument over that point would be a step too far.

I r e l a n d

Chapter 1 briefly discussed the extent to which the Irish presumption o f constitutionality can 

be viewed as an example o f the double-deference model which combines the interpretative 

and limitation models.'®’ It now falls to examine this point in greater detail and to offer some 

critical analysis o f the Irish position.

See authorities cited ibid. 
See above at n.45. 
Chapter 1, at 33-34.
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The Logical Consequences of the Presumption of Constitutionality

It is arguable that the presumption o f  constitutionality requires deference at both  

interpretative and limitation stages. This is a som ewhat complicated point and needs to be 

spelled out in som e detail.

T he presumption o f  constitutionality requires a court to presume that the legislature 

interpreted the Constitution and that it has reached a view that its legislation is 

constitutional.’™ However, the presumption, stated at this level o f  generality, does not 

discriminate between the two distinct questions described above. D id  the legislature believe 

that the right which is alleged to be violated was not, in fact, limited at all? Or did it accept 

that, whereas the right at issue was limited, it had good and lawful reason to do so? These 

questions are largely irrelevant for the purposes o f  the presumption because all it requires is 

that we presume the legislature to have acted constitutionally} '̂  ̂ By reason o f  the generality o f  the 

presumption, any constitutional issue which is thrown up by legislation is deemed to have 

been considered by the legislature."” N o t only that, but one must presume that the legislature 

thought about the issue and decided that its legislation was constitutional. Thus any 

constitutional issue raised by legislation must be presumed to have been decided by the

See e.g. T̂ igs Marketing Board v Donnelly [1939] IR 413 — “W hen the Court has to consider the constitutionality 
o f  a law it must, in the first place, be accepted as an axiom that a law passed by the Oireachtas, the elected 
representatives o f  the people, is presumed to be constitutional unless and until the contrary is clearly 
established,” One can see an extension o f  this rationale in cases where the presumption is extended to pre-1937 
statutes on the basis o f their amendment by the post-1937 legislature. See e.g. O ’Brien v Manufacturing Engineering 
L td  Co [1973] IR 334 (presumption that amendments indicate legislative belief that section they are amending is, 
in fact, constitutional); People (Attorn^ General) v Conm^ [1975] IR 341 (re-enactment o f s.29 o f Courts o f Justice 
Act, 1924 by s.48 o f  the Courts (Supplemental Provisions) Act, 1961 entided to presumption). Moreover, in ESB  
V Gorml^ [1985] IR 129 the Supreme Court held that simple amendment was not enough to attract the 
presumption. Rather the court must examine the amendment to see if it really constitutes “new law” — i.e. the 
product o f the present (or at least post-1937) legislative mind. This is discussed in more detail in Chapter 5, at 
177-179 and Chapter 7, at 240-241.

The presumption is generally invoked in this general sense -  i.e. referring to “interpretation” as a broad 
concept w ithout distinguishing between the interpretative and limitation stages. See the formulation in Pigs 
Marketing Board v Donnelly [1939] IR 413 cited at n.108. See also the language o f  the presumption in 'Ke Article 26 
and the Offences Against the State (Amendment) Bill 1940 [1940] IR 470 (“Where any particular law is not expressly 
prohibited and it is sought to establish that it is repugnant to the Constitution by reason o f some implied 
prohibition or repugnancy, we are o f  opinion, as a matter o f construction, that such repugnancy must be clearly 
established”).

See e.g. Somjee v Minister for Justice [1981] ILRM 324. Section 8 o f  the Irish Nationality and Citizenship Act, 
1956 provided that where an alien woman married an Irish male citizen, she would be automatically granted Irish 
citizenship upon lodging a statutory declaration with the Minister for Justice. Where, however, a male alien 
married an Irish woman, there was no such right. Keane J held that he was entitled to presume that the 
legislature had effected this discrimination on the basis that ‘ITjt was open to the Legislature to take the view 
th a t...th e  likelihood o f females being engaged in any o f  the activities which might be relevant to considering an 
application for citizenship was sufficientiy remote to justify the automatic granting o f citizenship...” . See [1981] 
ILRM 324, at 326. It was, in short, because the legislature was deemed to have expressly considered the 
difference between male and female applicants that no unconstitutional discrimination was found. The 
legitimacy o f  this presumption is discussed in Chapter 7, at 249.
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legislature in favour o f  the legislation. Since, however, two types o f question arise 

(interpretative and lim itation/justificatory questions), the presum ption therefore requires us to 

presume that the legislature has answered both questions in favour o f  its legislation, even 

though the presum ed answers can quite reasonably be regarded as mutually contradictory.'*’ 

Admittedly, when the presum ption is pushed to its logical conclusion it may seem quite 

incoherent. Nevertheless, it is subm itted that the logical conclusion o f  the presum ption is 

inescapable. Since constitutional cases can throw up both the interpretative and limitation 

stage, the presum ption logically requires deference to both — “double deference” .

Some may argue that I am making far too m uch out o f  the presum ption. There are two 

points to be made in this respect. First, at this point I am simply describing what happens 

when you pursue the presum ption to its logical conclusion, not how the courts actually practice 

it. In any event, if, in fact, practice does not m eet theory, and given that the presum ption is 

re-stated in nearly every constitutional case,”  ̂it is surely relevant to highlight the gap. Second, 

one may feel that I am over-analysing things. In this respect, if one can show that the logical 

consequence o f  the presum ption when appHed to the dual concept o f review (i.e. 

interpretation and limitation) is anything other than as I have described, then clearly I am 

wrong, but I know o f no argum ent to this effect. Indeed, it may be worthwhile to point out 

that Thayer himself had to guard against accusations o f  “seeing too m uch” in the presum ption 

o f  constitutionality. Whereas he argued that a presum ption o f constitutionality am ounted to a 

real and pressing restraint on judicial independence, he was acutely aware that the novelty o f 

the idea may create resistance:-

WiU any one say, you are over-emphasizing this matter, and making too much turn upon the form o f a

phrase? N o, I think not."^

The point is simply this -  just because the logical consequences o f  the presum ption may be 

surprising does no t mean that I am mistaken in drawing them  out. A t best it may be argued

''' O f course, deference at the interpretative stage does not need to end the matter, because deference does not 
have to mean non-jusdciability. Rather, the court may simply adopt the Posnerian model at this point and 
require strong reasons or to be sure “beyond a reasonable doubt” that a right has actually been limited in the first 
place. It then may move onto the next question which, per the presumption, should again be presumed to have 
been answered by tlie legislature.
''2 Indeed, in Curtin v Dai/Eireann [2006] lESC 14 the Supreme Court noted (at page 52 o f the transcript) that the 
presumption has been applied “universally [and] ever since” the decision in 'Pigs Marketing Board v Donnelly [1939] 
IR 413. Random examples o f its citation include Article 26 and the Information (Termination of Pregnancies) Bill 
1995 [1995] 1 IR 1; Kavanagh v Ireland [1996] 1 IR 321; Hanaftn v Minister for Environment [1996] 2 IR 32; Considine v 
Shannon Regional Fisheries Board [1997] 2 IR 404; Rock v Ireland [1997] 3 IR 484; Croke v Smith (No.2) [1998] 1 IR 
101; Donnelly v Ireland [1998] 1 IR 321; Re Article 26 and the Illegal Immigrants (Trafficking) Bill 1999 [2000] 2 IR 360; 
Murphy V GM  [2001] 4 IR 113; DX Cromlg [2002] 2 IR 744.

Thayer, “The Origins and Scope o f the American Doctrine o f  Constitutional Law” (1893) 7 Harv. L. Rev. 129, 
at 144.
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that the courts do not actually apply the presumption in this way and it is to an examination of 

this that we now turn.

The Theory in Practice

In certain cases, commentators have noted that judicial application o f the presumption does 

reflect the theory. Oran Doyle, for example, argues that “double deference” has been 

practiced in relation to equality jurisprudence under Article 40.1.” '' In his words, deference 

has been practiced both in relation to what equality “is” and to what equality' requires in the 

case-at-bar."^ Doyle, however also says that this is in contrast to other areas o f Irish 

constitutional law."*  ̂ In areas such as property rights jurisprudence, he states that the courts 

do not defer in relation to the interpretation of the right, but do defer in relation to the 

legitimacy of legislative limitations on that right."^ If this is correct, then practice clearly 

deviates from the theory. Since Doyle asserted this in the context o f property rights, it seems 

appropriate to continue in this vein."*

There are, it is submitted, a number of cases dealing with property rights where Irish courts 

seem to restrict deference to the limitation stage. In these cases the courts do talk about 

deference, but only in the context o f “delimitations” of property rights. This can be seen in 

the early and very deferential decisions in Pigs Marketing Board v Donnelly'^ and Attorney General v 

Southern Industrial Trust}^^ When not cited for Hanna J ’s formulation of the presumption, Vigs 

Marketing is also known for its holding that property rights (then viewed as protected only by 

Article 43) were effectively non-justiciable. Under Article 43, laws passed delimiting property 

rights must be consistent with the principles of “social justice” . This, however, created 

problems for Hanna J;-

Doyle, Constitutional'Equality Imw, op. cit, n.2, at 104-105.

^^^Ibid.
Doyle’s terminology is a Uttle different to that employed here. Whereas I distinguish between interpreting the 

content o f  a right and examining the legitimacy o f limitations placed thereon, Doyle talks about having a 
conception o f what a right “is” and having a conception o f what a right requires in a given case. Whereas he 
does not cite it, that approach is suggestive o f Dworkin’s distinction between concepts and conceptions as 
famously employed by Lawrence Sager when discussing the concept o f under-enforced constitutional norms. 
See Sager, “Fair Measure: The Legal Status o f Underenforced Constitutional Norms” (1977-78) 91 Harv. L. Rev. 
1212 .

It should be pointed out that Doyle cites only one case in support o f  this view o f property rights - Re Article 
26 and 'Part V  of the 'Planning and Development Bill, 1999 [2000] 2 IR 321, hence the more detailed analysis here.

Pigs Marketing Board v Donnelfy [1939] IR 413.
Attorn^ General v Southern Industrial Trust (1964) 94 ILTR 161.
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In a court o f  law it seems to me to be a nebulous phrase, involving no question o f  law for the courts, 

but question o f  ethics, morals, econom ics and sociology, which are, in my opinion, beyond the 

determination o f  a court o f  law, but which may be, in their various aspects, within the consideration o f  

the O ireachtas...

However, it must be recognised that Hanna J focuses this deference on the question of  

whether property rights are legitimately “de-limited”. The interpretation o f  the content o f  those 

rights, by contrast, would seem to be a “question o f  law for the courts”.'^ In a similar vein, 

whereas Lavery J’s delivery o f the short Supreme Court decision in Attorney General v Southern 

Industrial Trus^^ states baldly that Article 43 offered no protection against a deprivation o f an 

individual right o f  property, this, again, is in the context o f limitations on property rights. 

Later decisions, o f  course, moved away from this extreme deference.'^'* However, courts 

continued to practice deference only in the context o f  examining legislative reasons for such 

delimitations. For example, in Central Dublin Development Association v The Attorney General^  ̂

Kenny J seems to indicate that deference in cases o f  town and regional planning was due, but 

again only insofar as policies in that vein amounted to limitations o f  pre-established rights.

Whereas these decisions indicate that deference is not relevant at the interpretative stage, it is 

arguable that in these cases it was quite clear that property rights were limited.’̂ ’ Therefore, 

the “interpretation” o f  property rights was not really that much o f  an i s s u e . P e r h a p s  then, it 

may be better to focus on cases where the court direcdy addresses the question o f whether a 

particular type o f  interest is a property right.’̂  ̂ There are two cases which are particularly

Pigs Marketing Board v Donnelfy [1939] IR 413, at 418.
It is worth re-stating, however, that the interpretation o f  the substantive content o f  property rights is just as 

much an aspect o f  assessing the constitutionality o f  law as considering the legitimacy o f  legislative justifications 
for limiting rights. Thus, Hanna J’s formaultion o f  the presumption would, it seems, logically have to apply to 
that stage, even though he does not say it.
>23(1964) 94 IL TR 161.
'2“' See e.g. Buckley v The A.ttomey General [1950] IR 67.

Central Dublin Development Association v The A ttorn^ General (1975) 109 ILTR 69.
Similarly, Barrington J’s detailed discussion o f  the judicial role in reviewing legislative restrictions on property 

rights in Brennan v The A ttorn^ General [1983] IR 449 is entirely in the context o f  the limitation stage.
For a recent example o f  this kind o f  case see e.g. Re Article 26 and Part V  of the Planning and Development Bill, 

1999 [2000] 2 IR 321 where Keane CJ notes per curiam that it was an “undoubted restriction on the exercise by 
the landowner o f  his property rights” for legislation to require certain applicants for planning permission to cede 
20% o f  their land for socially affordable housing and to provide compensation at rates significantly below market 
value.
128 'Pigs Marketing Board v Donnelly [1939] IR 413 concerned price control legislation (i.e. dictating how much one 
may charge for ones own property). A ttorn^ General v Southern Industrial Trust (1964) 94 ILTR 161 concerned the 
forfeiture o f  a car. Central Dublin Development Association v The A ttorn^ General (1975) 109 ILTR 69 concerned 
planning law (i.e. laws relating to how  one can use land) and Brennan v The Attorney General [1983] IR 449 
concerned taxation.

One should recall that this thesis is concerned with judicial review o f  legislation. Therefore cases where the 
courts have considered the content o f  “property” in the context o f  secondary legislation such as Maher v Minister 
for Agriculture and Food [2001] 2 IR 139 are not relevant as there is no issue o f  deference to legislative 
interpretation o f  the Constitution.
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illustrative in this respect. The first is Ke y^rticle 26 and the Employment Equality Bill, 1996}^ In 

this case, the Supreme Court held (without any discussion or analysis to support the point) 

that the right to “carry on a business and earn a livelihood” was a property right.’ ’̂ O f  course, 

such a right may be limited and with the Pigs Marketing days o f non-justiciabUty consigned to 

the past, the courts do have a role in evaluating those limitations. However, it is here where 

the C ourt makes qviite clear that deference is relevant:-

...[W ]hat is or is not required by the principles o f  social justice or by the exigencies o f  the com m on  

good is primarily a matter for the Oireachtas and this Court will be slow to interfere with the decision  

o f  the Oireachtas in this area.'^^

Thus, the Supreme Court seems to stress the need for deference when considering legislative 

justifications for limiting a right but says nothing about it when considering interpretative 

questions about rights. It is as if a different m indset attaches to interpretative questions than 

that which the courts adopt when considering the legitimacy o f legislative limitations on rights.

The second case o f note in this respect is lamrod Eireann v Ireland where Keane J held that 

corporate bodies could rely on property r i g h t s . T h i s  case involved a challenge to s. 12(1) o f 

the Civil Liability Act, 1961 which provided for joint and several liability for concurrent 

wrongdoers — if two tortfeasors are found joindy and severally liable and one o f these 

tortfeasors cannot pay the victim, then the other remains liable for the whole o f the damages 

with only a right to pursue the defaulting tortfeasor for re-imbursement. larnrod Eireann, 

w ho had been found jointiy and severally liable in a tort action and who felt the sting o f an 

im pecunious co-tortfeasor, claimed that application o f this provision was a breach o f  its 

property rights. To put it very simply, the question o f  whether corporate bodies actually enjoy 

constitutional rights is a serious constitutional question but also an interpretative question.'^'' 

However, nothing about deference is m entioned when considering that issue. O n the other 

hand, when Keane J comes to consider the legislation in light o f the company’s property

[1997] 2 IR 321.
[1997] 2 IR 321, at 366.

” 2 [1997] 2 IR 321, at 367.
>33 [1996] 3 IR 321.
'3‘* O f  course, one may query what possible constitutional decision a court could have deferred to here. By way 
o f  explanation, it may be recalled that according to the logic o f  the presumption, the legislature must be 
presumed to have answered constitutional questions in favour o f  the legislation. Thus, it would seem that the 
legislature should have been presumed to have reached a sincerely held view that the Constitution does not protect 
corporate property rights. Consequently, the deference required by the presumption should, in theory, kick in at the 
interpretative stage m relation to that question. The idea that the legislature decided this point may seem far
fetched but that, as I have argued, is simply a manifestation o f  the problems created by a presumption which 
requires courts to presume on the basis o f  hypotheticals about how  a legislature woutd act.
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rights, he begins to talk about “legislative discretion” and how “it was entirely within the 

competence o f  the Oireachtas as a matter o f  social policy” to legislate as they did.’^̂

Indeed, if  one moves away from the limited context o f  property rights,*^  ̂ one can find other 

examples where the courts seem to say something about deference, but only at the limitation 

stage. A good example o f  this is with the m odem  application o f  the proportionality test. 

Take the decision in Colgan v Independent Radio and Television Commission}^  ̂ There, O ’Sullivan J 

stressed the need for a deferential application o f the least restrictive alternative limb o f  the 

Heaney test and, indeed, suggested that this “restraint” may be an aspect o f  the general 

deference required by the presumption o f constitutionality.'^** This, however, is entirely in the 

context o f  the limitation o f  a right and nothing is said about deference or “restraint” in the 

interpretation o f  the content o f the freedom o f expression.

Alternatively, consider the Supreme Court decision in D K  v CrowleJ^  ̂ which struck down 

legislation permitting the grant o f  a perpetual barring order on an ex parte application as being 

a disproportionate violation o f the right to natural and constitutional justice. The Court seems 

to go out o f its way to distance the application o f proportionality from previous, more

[1996] 3 IR 321, at 369. It should be noted that Keane J also points out that the legislation at hand is a “just” 
balancing o f competing rights, which would suggest independent review rather than deference. This, however, is 
difficult to reconcile with his clear references to discretion and deference in relation to a judicial evaluation of 
that balance. Indeed, whereas there may be confusion in lamrod Eireann, it is notable that Keane CJ delivered the 
per curiam decision in Re Article 26 and Part ] /  of the Planning and Development Bill, 1999 [2000] 2 IR 321 which, as 
Doyle notes, is a paradigmatic example o f the deference-at-limitation-but-not-at-interpretation approach. See 
Doyle, Constitutional Equality I mw, op. cit., n.2, at 105.
136 j f j  respect o f other authorities falling under the general heading o f  property rights where interpretative issues 
seemed to have been resolved without deference see e.g. Whelan v Cork Corporation [1991] ILRM 19 concerning 
the constitutionality o f  a statutory abolition o f  restrictive covenants. The High Court held it to be “clear” that a 
right in a negative covenant was a property right. Indeed, the Court specifically considered the legislative intent 
behind the relevant law but did not consider, at all, whether the legislature mc^ have been o f the view that a right 
in a negative covenant is not a constitutionally protected property right. See also Cox v Ireland [1992] 2 IR 503 
where the Supreme Court held that accrued rights in pensions constituted property rights without considering 
that legislature may have reached a different view. For the sake o f completeness, there are other cases where the 
Courts have considered the content o f property rights without deference, but, it may be noted, these cases do not 
tend to involve legislation. In these cases, therefore, there may be nothing to “legislative” to defer to. See e.g. 
Chestvale Properties v Glackin [1992] ILRM 221 (holding that a contractual relationship between applicant and 
solicitors are property rights). See also Maher v Minister for -Apiculture, Food and Rural Development [2000] 2 IR 139 
where Keane CJ, Denham  J (with whom Murphy ] agreed) and Murray J considered whether “milk quotas” come 
under the label o f  “property” in the context o f secondary legislation.
■37 [2000] 2 IR 490.
'58 He held that limitations on the freedom o f expression may be sustained where they may be wider than strictly 
necessary:-

It appears that the correct approach o f  this court when considering whether the infringement o f  a 
constitutionally protected right impairs that right as little as possible is to refrain from condemning a 
wider infringement such as a blanket ban notwithstanding that a more selective alternative is admittedly 
available, if  a rational explanation for the wider infringement is available to the C ourt.. .Some degree of 
judicial restraint, appears appropriate, therefore, when the court in the context o f applying the 
proportionality test, is considering whether a statutory infringement o f a constitutional right does or 
does not ‘impair the right as little as possible’. . .This judicial restraint may itself be an application o f  the 
presumption o f  constitutionality in favour o f the statutory provision attacked. [2000] 2 IR 490, at 512.

[2002] 2 IR 744
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deferential instances such as in Colgan or yirticle 26 and the Illegal Immigrants (Trafficking) Bill, 

1999’̂ '" where the courts had stressed that a plaintiff could not succeed by showing that a 

legitimate legislative objective could be secured by a less restrictive measure. Moreover, other 

authorities suggest that deference may be appropriate in cases where the legislature has 

attempted to strike a balance between competing interests.’”*’ Whereas the Court in D.K. 

noted that the legislature seemed to have been engaged in such a balancing o f interests the 

Court went beyond the Colgan and Re A.rticle 26 and the Illegal Immigrants (Trafficking) Bill, 1999 

approach in holding that the legislature could go no further than necessary in striking that 

b a l a n c e . T h e  point, again, is simply that the Court seems to be saying something quite 

deliberate about deference, but entirely in the context o f the limitation model. There is no 

attention paid to the possibility that the legislature interpreted the content o f natural and 

constitutional justice and held that its legislation simply did not violate it.’”*’

If one recalls, the point here is to examine the field o f deference. The presumption, I have 

argued, should logically commit one to deference at both the interpretative and limitation 

stages. The courts, however, seem to associate deference with the limitation stage. This is by 

no means a cast-iron description o f jurisprudence — there are no smoking guns in the case-law. 

Indeed, there is a deep methodological problem which arguably prevents any definitive 

conclusion as to whether the courts in Ireland tend to “independendy” interpret the content 

of rights.’'*̂

Re Article 26 and Section 5 and Section 10 of the Illegal Immigrants (Trafficking) Bill, 1999 [2000] 2 IR 260
See e.g. Tuohj v Courtn^ [1994] 3 IR; 'Re Article 26 and the Planning and Development Bill, 1999 [2000] 2 IR 321, at 

358.
[2002] 2 IR 744, at 757.

'■*’ It may be noted that in Morgan v Ireland [2003] 2 IR 468 Kearns J seemed to contemplate deference to an 
interpretative question hypothetically addressed by the legislature. The point in question concerned Article 28 and 
a resolution made by Dail Eireann on the Iraq conflict and the argument that by American military use o f 
Shannon, the State was participating in War. Article 28, however, provides that war shall not be declared save 
with the assent o f Dail Eireann, and it was argued that the resolution o f Dail Eireann which voiced the Dail’s 
“opinion” on the conflict did not actually declare its participation in war. O n this basis it was argued that “the 
court must start from the assumption that the resolution correctiy identifies and interprets the relevant 
constitutional provisions and represents a considered view by Dail Eireann o f the nature and extent o f  its role in 
respect o f the continued provision...”. See [2003] 2 IR 468, at 498. Thus, if this was accepted, the court would 
defer to the legislature’s view that what was actually going on was not, in its view, participation in war. It is not 
possible to know if Keams J expressly accepted this line o f reasoning, but his conclusions seem highly influenced 
by it as he notes that the question o f  participation was “quintessentiaUy a m atter for the Governm ent and the 
elected public representatives in Dail Eireann to determine and resolve. In even an extreme case, the court would 
be still obliged to extend a considerable margin o f  appreciation to those organs o f  State when exercising their 
functions and responsibilities under Article 28.”. See [2003] 2 IR 468, at 516. Indeed, somewhat o f  a wider point 
may be made that if  deference is relevant towards a legislative decision as to what constitutes participation or 
“war” under Article 28, then that would not necessarily mean that deference may be relevant to all interpretative 
questions. Under Article 28 (as understood in Morgan) the only relevant questions are interpretative -  there is no 
question o f a reasonable limit on Article 28. Thus, it would not follow as a m atter o f course that Morgan suggests 
that deference may be relevant in cases where the court must address both interpretative and justificatory 
arguments.

Thanks are owed to my supervisor. P ro f  Gerry Whyte, for raising this methodological problem.
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The presumption does not require absolute deference in the sense of the justiciability model 

described in Chapter Rather, it is more Uke Posner’s or Thayer’s concept of deference 

whereby judges must need very strong reasons or must be sure “beyond aU reasonable doubt” . 

This creates a methodological problem because the cases discussed above may be cases where 

the presumption is, in fact, rebutted at the interpretative stage. It is at least theoretically 

conceivable that ia cases like lamrod Eireann the courts apply a presumption to hypothetical 

legislative interpretations of constitutional rights, but overcome it because they are “clearly 

convinced” or “persuaded beyond all reasonable doubt” that a right is actually limited. O f 

course, Irish courts do not articulate this in any express sense. However, as a methodological 

point, to be absolutely sure about judicial independence in interpretative questions, one needs 

to find a case where the court has clearly said “I now interpret the rights at which point the 

presumption and deference are irrelevant and I will then turn to examine the limitations where 

the presumption and deference are relevant” .

Without that case, all that can be said is the following. The logic of the presumption requires 

deference at both the interpretative and limitation stages. However, there is evidence that the 

courts in Ireland do not foUow it to its logical consequence. At the same time, no court has 

ever spelled out the logical consequence o f the presumption and said “I am not following this” . 

Rather, the idea has simply seeped into our jurisprudence that the courts interpret rights and 

deference, if relevant at all, is relevant only in respect of considering the legislature’s reasons 

for limiting those rights.

Whatever may be said about the difference between theory and practice, it is not at aU clear 

just whj the courts have chosen to create such a gap. Perhaps it has been a deliberate choice. 

Perhaps at some unexpressed level, the courts do not believe that it is appropriate to apply an 

otherwise general presumption to hypothetical legislative interpretations o f rights. A less 

charitable explanation is that the courts simply do not appreciate the logical consequences of 

the presumption. This explanation may be less charitable, but there is some evidence to 

suggest that Irish courts have not paid very close attention to the presumption of 

constitutionality save in isolated and particular areas.’"** For example, Hogan & Whyte have 

argued that our courts can leave the impression that the presumption o f constitutionality:-

'“•5 Chapter 1, at 23.
An isolated area o f  close judicial analysis seems to be the “double construction rule”. This is the rule that if  a 

statute is open to two interpretations, one constitutional and the other not, then the court must uphold the 
constitutional interpretation. The rule seems to originate in Ireland with the State (P Woods) v The Attorney General 
[1969] IR 385, but its more celebrated exposition is in McDonald v Bord na gCon (N o.2) [1965] IR 217. As the 
editors o f  Kelly note “the...case law amply demonstrates that more then mere judicial lip service is paid to the 
‘double construction’ rule, since its application wiU often serve to rescue what on first impression might seem to

88



Chapter 3 — The Field of Deference

[A]mount[s] only to the rule that a party attacking a statute carried the onus o f  demonstrating its 

unconstitutionality...

O f course, the presum ption is fa r  m ore than a rule about who carries the onus o f proof. It 

says something about the standard o f  p roo f which is required. The point that Hogan & Whyte 

seem to be advancing is that the courts have not been interested in paying close attention to 

the logical consequences o f the presumption. Indeed, there is a reasonable am ount o f 

evidence to support this.

For example, in the Introduction to this thesis it was noted that whereas the intensity o f the 

presum ption o f  constitutionality may vary, the courts tend not to justify such variation 

through deep and sustained reasoning about deference. This point is elaborated m ore in 

C hapter 5, but tends to support the notion that our courts have not tended to pay close 

attention to the relationship between the presum ption and deference. Indeed, it is only on the 

rarest occasions, such as in Hor^an v Ireland''*^ where the presum ption is elaborated so as to 

explain the precise way in which it may require deference to legislative constitutional decision

making. M oreover, it was noted in the Introduction to this thesis that the courts have 

generally failed to associate the presum ption with particular approaches to deference under 

the proportionality test or in relation to the adoption o f  standards o f review.''*’ There is, o f 

course, O ’SuUivan J ’s judgment in Colgan v The Independent Radio and Television Commission'^'’ 

where he argued that a need for deference in the application o f  the proportionality test “may 

itself be an application o f the presum ption o f  constitutionality” .'̂ * That, however, is the 

exception rather dian the norm. The point here is simply this — if there is a gap between 

theory and practice, this may not be too surprising because our courts have not tended to pay 

close attention to the relationship between the presum ption and deference in any general 

sense.

be a constitutionally dubious statute”. Kelly, The Irish Constitution (Hogan & Whyte eds., 4'*’ eds., Dublin, 
Butterworths, 2003), at 856. For examples o f  close judicial attention to this aspect o f  the presumption see e.g. 
People (Attorn^ General) v Conmey [1975] IR 341; Laftus v Attorney General [1979] IR 221; Doyle v A n  Taoiseach [1986] 
ILRjVI 693, Hegarty vLoughran [1990] 1 IR 148.

Kelly, The Irish Constitution (Hogan & Whyte eds., 3'’*' ed., Dublin, Butterworths, 1994), at 466.
[2003] 2 IR 468
Introduction, at 11. This point is discussed in more depth in Chapter 5, at 145-153.

'5" [2000] 2 IR 490.
[2000] 2 IR 490, at 512. This was cited in King v Minister for the Environment [2004] 3 IR 345, at 377. However, 

at the same time Kearns J equally seemed to view the presumption as distinct from deference. At 375 Keam s J 
expressly differentiated the presumption from a “requirement for deference and restraint...” . Also, at 376 he 
considered the Tuohy v Courtn^ [1994] 3 IR 1 standard o f  review and held that when “such a test is applied, along 
with the presumption o f  constitutionality, the consequence must be that a clear burden o f  proof is im posed upon 
a plaintiff’.
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A Different Explanation

There may, however, be another argument which may explain what appears to be the Irish 

judiciary’s preference to practice deference at the limitation stage rather than as the logical 

consequences o f  the presum ption may require. This is som ething o f  a complicated argument 

and it is based on the idea that the hypothetical nature o f the assumptions required by the 

presum ption may create incoherencies which can be avoided through preferring deference at 

the limitation stage. Before, however, I explain this argument, I should explain its purpose.

A t the outset o f  this Chapter, I argued that there are no logically self-evident reasons why 

deference may be legitimate at the limitation stage but no t at the interpretative stage. By this, I 

simply mean that there is nothing self-evidentiy w rong with deference at the interpretative 

stage such that it should be entirely eliminated from  the range o f possibilities. Thus, as far as 

possible, I think it reasonable to suggest that Irish constitutional jurisprudence should be open 

to the possibility that the legislature may interpret the Constitution so as to decide, for 

example, that a particular kind o f conduct can or cannot be regarded as an expression o f  a 

“conviction or opinion” . The preference (although latent) for the limitation model, however, 

tends to eliminate this possibility w ithout good reason. Again, there may be good reasons for 

doing so, but the preference for the limitation m odel says nothing about what those reasons 

may be. The point o f  the following argument is to suggest that the preference for the 

limitation m odel (at least in Ireland) may be a side-effect o f  the incoherencies which the 

presum ption may create through requiring double-deference to hypothetical legislative 

constimtional decisions.

The presum ption can create incoherencies because it requires one to presum e both (a) that the 

legislature has not, in fact, limited the right in question and (b) that the legislature has limited 

the right but had good justification for doing so. It is possible that the legislature may have 

made one o f  these decisions but it is unlikely that it made both. A t this point it is vital to 

rem em ber that the presum ption usually involves the making o f hypothetical assumptions. A 

court does not ask whether, in fact, the legislature made either or both  o f these types o f 

decisions. Rather, it simply presumes that the legislature has acted constitutionally. This, in 

turn, involves presum ing that the legislature has decided that its legislation is constitutional 

according to whatever constitutional question the court deems the legislature to have asked — 

i.e. an interpretative question or a question about the legitimacy o f  limiting a right. The
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presum ption, however, does not discriminate between these questions and thus one m ust 

deem the legislature to have “asked” both.

It is quite understandable, however, that a court may feel uncom fortable with hypothesising to 

the point o f  incoherency. O ne way to avoid this problem , however, is to make just one 

assumption — that the legislature had good reason to limit a right. O ne still has to hypothesise 

that the legislature had good reason to do so, but so long as this is the only hypothesis one has 

to make, there are no incoherencies in the application o f  the presum ption.'^  However, 

whereas this approach may have the merit o f  overcoming the incoherency, it comes at the cost 

o f eliminating the possibility that deference may be appropriate to legislative interpretation o f 

rights. W orse still, this is not achieved though reason, but rather as a side-effect o f avoiding 

the incoherencies o f hypothetical double-deference. It is arguable, however, that one can 

avoid such incoherencies whilst leaving open the possibility o f  deference at both  the 

interpretative and limitation stages. Again, I do not m ean that deference at either o f these 

stages can or cannot be defended as a m atter o f argument. I simply mean that the current 

approach tends to foreclose the possibility o f such a defence, and that is something to be 

avoided.’”

But how could we have the best o f  both worlds? It seems arguable that if deference was not 

based on hypotheses but rather only afforded to actual legislative constitutional decision

making, then one would not be forced into choosing one model by the forces o f  avoiding the 

incoherencies attendant on choosing both. This is because a court would simply enquire as to 

what constitutional decision the legislature actually made and decide deference in that specific 

context. Thus, the incoherencies would never arise because one would never presume 

something which cannot be dem onstrated — i.e. one would never presum e the legislature 

actually decided a constitutional question, either interpretative or by way o f justifying some 

limitation on a right, w ithout some evidence to that effect.

'52 O ne may ask why should one choose this hypothesis? Why not hypothesise that the legislature has decided 
only the interpretative point? My answer would be that I am simply offering one explanation for what Irish 
courts have done. Indeed, if  in fact, Irish courts deferred only at the interpretative stage, the same argument would 
apply -  i.e. that when extended to its logical conclusion the presumption produces incoherencies which one may 
avoid at the cost o f  eliminating a plausible “field” o f  deference.

O ne may point, out, however, that Canadian courts, like Irish courts, do not practice deference in relation to 
interpretative questions, but only in respect o f  legislative justifications for limiting rights. So, the argument may 
go that one may still prefer the limitation model, but that this does not have to be the product o f  a “side-effect” as 
described above. O f course, this is true. One may choose the limitation model on the basis o f  whatever 
substantive reasons appear good and proper to you. My point, however, is simply that Irish courts have not 
tended to offer those reasons in any express or detailed manner. So, whatever about the Canadian approach, it is 
arguable that the Irish preference for the limitation model is not the product o f  a conscious decision (as no court 
has ever said as much) but may actually be the side-effect o f  the problems created by the presumption o f  
constitutionality.
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Indeed, there is some evidence to suggest that the legislature, when it makes constitutional 

decisions, may do so in the context o f one or the other (but not both) models. A good 

example concerns recent political discussion over the possibility of increased compulsory 

acquisitions o f land to facilitate public projects such as the building o f prisons. Speaking on 

this, the Minister for Justice, Equality and Law Reform, Michael McDoweU, noted that, 

indeed, such proposals would amount to limitations on existing property rights and this would 

righdy be a relevant consideration in the legislative process.’ "̂* Moreover, there are examples 

o f where legislative debate is expressly in the context of the legitimacy o f otherwise admitted 

limitations on existing rights. For example, when debating the Civil Liability and Courts Bill, 

2004, it became relevant to address the general question of limitation periods on causes of 

action in tort. The relevant point here is that legislators seemed acutely aware of the fact that 

limitations on the right o f action were, in fact, limitations of a constimtional right which 

required justification.’̂  ̂ The short o f this point is that, in some cases, legislators do talk about 

their legislation in the context of how legitimate it is as a limit on existing rights. They do not 

always decide that the legislation does not actually breach the rights which it is alleged to do. 

They do not necessarily reach a conclusion that, for example, taxi-licences are not property 

and in some cases they expressly hold to the converse viewpoint -  that yes, we are limiting 

rights, but we think it is entirely legitimate to do so.

It is very reasonable to expect problems and incoherencies to arise when dealing with 

hypothetical which may not reflect reality and, moreover, which tend to conflict. This, 

however, is exactiy what the presumption, when extended to its logical conclusions, seems to 

produce. The simation, however, may be very different if the notion o f deferring to hypothetical 

legislative constitutional decision-making was abandoned and deference was premised entirely 

on the actual demonstration o f legislative constitutional decisions. From one side o f the 

fence, this would mean that courts do not practice blind deference, but rather would start 

from the position that deference granted must be to demonstrated legislative reasoning. From 

the other side o f the fence, this may be more conducive to opening up the possibility of 

deference not only to legislative justifications for the limitation o f rights, but to legislative 

interpretation o f the content of the Constitution itself. As noted in the Introduction, this thesis 

ultimately argues that deference is most defensible in just this kind of case — to demonstrated 

legislative reason. O f course, this will need a lot more than what is argued in this Chapter.

Lally, “M cD owell in Property Warning” The Irish Times, 4  October, 2004.
'55 See e.g. 176 Seanad Debates 20 per Michael McDoweU — “T he last thing any o f  us, particularly myself, would
like to achieve is to end up in the Supreme Court in a couple o f  years to be told this measure constitutes a
disproportionate and unconstitutional\mnX2L\ion on the right o f  action” (emphasis added).
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The point here has simply been to explain the relationship between the presumption and 

deference and to illustrate how some o f its problems may be ironed out by adopting a 

different model, centred on deference to actual legislative constitutional decision-making.
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C h a p t e r  4  -  C o m p a r a t i v e  P e r s p e c t i v e s  o n  t h e  D e f e r e n c e

Q u e s t i o n

In t r o d u c t io n  a n d  M e t h o d o l o g y

This Chapter discusses how courts in other jurisdictions have justified the practice of 

deference. It draws on case-law from Canada, the United States, the United Kingdom and 

also from the jurisprudence of the European Court of Human Rights.’ The aim of this 

Chapter is primarily descriptive — it does not contain detailed critique o f any particular 

rationale for deference. That is reserved for later. That said, it does not exclude all aspects of 

critical analysis. Rather, it attempts to analyse the extent to which rationales expressly relied 

on by courts may reflect deeper, un-stated justifications for deference. My aim, in short, is to 

offer something of a “refined” view of the comparative practice of deference which may 

illuminate consideration o f deference in the Irish context.

This Chapter examines the practice of deference under various themes which occur 

throughout the case-law.^ The alternative methodology would, of course, be to adopt a

' Whereas it is well-known that Canada and the United States operate under a system o f judicial review similar to 
that in Ireland whereby courts are empowered to invalidate law on the basis o f  incompatibility with a supra- 
legislative norm, the inclusion o f  the United Kingdom and the ECH R may require some justification because 
courts in those jurisdictions (unlike in Ireland, the United States and Canada) are not empowered to strike down 
legislation. At best, the decisions o f  the Strasbourg Court under the ECH R are binding on states in international 
law. Similarly, the Human Rights Act, 1998 (hereafter referred to as “the HRA”) in Britain makes it very clear 
that a “declaration o f  incompatibility” does not affect the vahdity, continuing operation or enforcement o f  the 
provision in respect o f  which the declaration is given nor does it have binding effect on the parties to the 
proceedings in which it is made. Rather, the declaration o f  incompatibility, like under the ECHR, has a 
condemnatory effect, calling on the political branches o f State to remedy the problem. However, simply because 
courts operating under the HRA and the ECH R do not have the power to strike down legislation does not 
render their contribution to the discussion o f deference irrelevant. The courts in both these jurisdictions must 
consider, inter alia, whether the relevant legislature has breached the provisions o f a supra-legislative norm  and 
this is exactly what the courts in Canada, Ireland and the United States must do. Indeed, for commentary on the 
“constitutional” nature o f the HRA see e.g. Steyn, “Deference: A Tangled Story” , [2005] P.L. 346, at 349 (stating 
that the Human Rights Act, 1998 “is not an ordinary statute. Like the Representation o f  the People Act 1983 it 
could be repealed by Parliament but that is surely fantasy. It is a constitutional measure ranking in importance 
with other milestones in the evolution o f our country towards becoming a fully fledged constitutional state.”). 
See also Fredman, “From  Deference to Democracy: The Role o f Equality under the Human Rights Act, 1998” 
[2006] 122 L.J2-R- 53, at 54. For the sake o f completeness, it may be noted that in a somewhat more radical 
argument in Aei>‘X  v Secretary of State for the Home Department [2004] UKHL 56, at para, 42 Lord Bingham seemed 
to base judicial review not on the H um an Rights Act, 1998, but rather as rooted in the nature o f  a 
constitutionalist democratic state. Such radical argument aside, the best that can be said would be that an 
inability to strike down legislation may mean that it is far less reasonable for a court to defer to legislative 
interpretation o f  a supra-legislative norm. To use Michael Perry’s distinctive language, in a system o f judicial 
penultimaiy there may be far less o f  a case for deference than in a system o f judicial ultima(y. See Perry “Protecting 
Human Rights in a Democracy: W hat Role for the Courts?” (2003) 38 Wake Forest L^Rev 635, at 672.
 ̂ It should be noted that this can involve separating reasons offered within individual cases under different 

themes. For example, in R r DPP, exp  Kebilene [2000] 2 AC 326, at 380 it was said that deference may depend on
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topographical or longitudinal approach. For example, in the Canadian context, one may begin 

with an explanation of the landmark decision in R v Oakes,  ̂ followed by a discussion o f  

subsequent cases where Oakes was applied either deferentially or non-deferentially/ These 

decisions would be tracked until the next landmark case o f  RJR-MacDona/d Inc. v Canada!' One 

may then examine how the deference question then came to the fore o f  many significant 

constitutional cases after RJR-MacDona/d and how the Supreme Court routinely split over the 

deference question, all the time paying close attention to shifting positions on the court and so 

on.® In short, one would track the development o f  deference in the context o f  a single 

narrative in a candidate jurisdiction, beginning with a starting point, and reaching a conclusion 

on the present position.

The difficulty with this methodology is that, with the exception o f  the United States, the 

modern practice o f  deference is quite unsettied.^ Consequentiy, an exhaustive topographical 

analysis would likely to be (and has proven to be) very lengthy in itself.M oreover, given the 

extent to which “trends” come and go in the case-law it is arguable that evidence supporting 

any authoritative or definitive conclusion is simply not available. Indeed, in the Canadian 

context, it has been remarked that consistency in deference jurisprudence is difficult to find,^

a combination of, inter alia, the importance o f the tight at hand, whether it requires a balance to be struck 
between competing interests, whether it implicates the areas o f social or economic policy, whether the right is 
qualified or unqualified and whether the court is especially well placed to consider the case. For the purposes of 
this Chapter, these factors would be discussed separately to illustrate the types o f reasons relevant to a choice to 
defer or not.
3 [1986] 1 SCR 103.
“* For an overview o f these cases see Beatty, Talking Heads and the Supremes: The Canadian Production of Constitutional 
Review (Toronto, Carswell, 1990), at Chapter 3.
5 [1995] 3 SCR 199.

See e.g. Dunmore v Attorney General for Ontario 2001 SCCDJ 127; The Queen v Sharpe 2001 SCCDJ 42; A ttorn^  
General of Canada v Harper 2004 SCCDJ 1571; Thomson Newspapers v Canada [1998] 1 SCR 877; A ttorn^ Generalfor 
Ontario v M  <& H  1999 SCCDJ 10; Sauve' v Canada [2002] 3 SCR 519; Lavoie i& Hien v The Queen 2002 SCCDJ 301; 
Newfoundland (Treasury Board) v Newfoundland Association of Public Employees 2004 SCCDJ 3222; Chaoulli v Quebec 
[2005] 1 SCR 791.
 ̂ Introduction, at 13.

* For example, books have been written on the practice o f the margin o f appreciation in the ECH R context. See 
e.g. Yourow, The Margin of Appreciation in the Jurisprudence of the European Court of Human Rights (The Hague, Kluwer, 
1996); Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the jurisprudence of the 
E C H R  (Antwerp, Intersentia, 2002). Similarly, lengthy treatises have been written in respect o f the standards o f 
review practiced in the United States. See e.g. Davis & Childress, Federal Standards of Review: Civil Criminal and 
Administrative (3'̂ '* ed., Charlottesville, Lexis, 1999) and as noted above, discussion o f  the Canadian “narrative” has 
also been the subject o f lengthy discussion in and o f  itself For an overview o f the position up to 1999 see 
Newman, “T he Limitation o f Rights: A Comparative Evolution and Ideology o f  the Oakes and Sparrow Tests” 
(1999) 62 Sask. L. Rev. 543. For an examination o f the preferences o f  various Supreme Court Justices on the 
deference question up to 1990 see Beatty, Talking Heads and the Supremes: The Canadian Production of Constitutional 
Review, op cit., n.4.
 ̂ Jamie Cameron argued in 1992 that the judicial approach to deference could only be understood only on a 

“case-by-case” basis. See Cameron, “Abstract Principle v Contextual Conceptions o f  Harm: A Com ment on R v 
Butler '̂ (1992) 37 McGill]-.]. 1135, at 1147. Then, in 1997, she argued that the judicial approach to deference was 
ad hoc and that it “exalts flexibility at the expense o f  principle”. See Cameron, “The Past, Present, and Future of 
Expressive Freedom under the Charter” (1997) 35 Osgoode HallL.J. 1 at 5. See also M oon, “Justified Limits on 
Free Expression: The Collapse o f the General Approach to Limits on Charter Rights” (2002) 40 Osgoode Hall L.J.
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that the court’s approach is unpredictable'” and that, overall, deference analysis is 

“dangerously out o f  control”." Similar observations have been made in the British context,’̂  

with, for example, Lord Steyn noting extra-judiciaUy that “[e]ven in the highest court in the 

land there are divergent views on the subject.”'̂  Thus, even adopting a topographical 

approach, one would end up with a variety o f (sometimes inconsistent) themes within each 

domestic narrative. Therefore, for present purposes, it is submitted that the more digestible 

and appropriate methodology is the thematic model.’”*

Two P r e l i m i n a r y  C o n c e p t s

It is possible to class all rationales for deference under two broad headings. The first 

describes situations where deference is justified according to normative or jurisprudential 

reasons. This refers to rationales which draw on some normative argument such as, for 

example, arguments about democratic theory. The second kind o f  rationale does not appeal 

to this kind o f  theory, but rather premises deference on the basis that courts may be practically 

inferior to legislatures in deciding some types (or indeed, aU types) o f  constimtional questions 

— i.e. arguments about practical institutional competence.’  ̂ The distinction between these two 

types o f macro-rationales will be employed throughout this Chapter.

337 and Geddis, “Libertie, Egalite, Argent: Third Party Election Spending and the Charter” (2004) 42 Alberta L. 
Rev. 429 (describing inconsistencies in deference analysis in case-law dealing with restrictions on third party 
election expenditure).

Bredt & Dodek, “The Increasing Irrelevance o f Section 1 o f the Charter” (2001) 14 Sup. Ct. L. Rev. 175, at 185. 
"Jo h n so n , “Abdicating Responsibility; The Unprincipled Use o f  Deference in Lavoie v Canadd' (2004) Alberta. 
L. Rev. 561, at 562.

See e.g. Klug, “Judicial Deference under the Human Rights A ct” [2003] E .H .R .L .K  125, at 129.
Steyn, “Deference: A Tangled Story”, /be. cit., n .l, at 346.
Whereas Chapter 1 distinguished between different degrees o f  deference, it is important to note that the 

comparative case-law, whereas quite express in the discussion and practice o f deference per se, does not always 
expressly address the precise degree o f  deference that is applicable. Thus, where courts defer, it is sometimes 
possible that whereas they do not speak overtly in the language o f  non-justiciabiHty, they may not, in fact, be 
deferring qua showing special hesitancy or caution, but rather under the non-justiciability model. That said, the 
courts do not, at least when dealing with human rights issues, tend to talk about justiciability in any pointed sense. 
The best that can be said, perhaps, is that the data is not perfect insofar as it may allow one to precisely 
determine the degree o f deference being practised. The data does, however, allow one to examine what broad 
kind o f  rationales influence courts to practice “deference”, notwithstanding that it may be difficult to understand 
the precise degree to which courts may defer.

See e.g. Steyn, “Laying the Foundations o f  Human Rights Law in the United Kingdom” [2005] E.H.R.L.R. 
349, at 359; Jowell, “Judicial Deference and Human Rights” in Craig & Rawlings eds.. Law and Administration in 
Europe (Oxford, Oxford University Press, 2003) 67 at 80. Jowell distinguishes between “institutional” and 
“constitutional” reasons for deference. Institutional reasons refer to those based on concerns about practical 
institutional competence, whereas constitutional reasons refer to more “normative” justifications such as 
democratic theory. For discussion see Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the 
Concept o f ‘Due Deference”’, in Bamforth & Leyland eds., Public Law in a Multi-Layered Constitution (Oxford, 
Hart, 2003) 337.
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T h e  D e m o c r a t ic  Ra t i o n a l e

The Introduction to this thesis described the democratic objection to independent judicial 

review in the context o f a constitutional order where judicial review is prima jade legitimate.'^’ 

To re-cap, when a court exercises judicial review it rarely strikes down legislation upon clear 

and express criteria, but rather on the basis o f judgments about an under-determinate text.'^ 

If a text is under-determinate, then reasonable minds may well differ over what it means in 

any given case. If that is true, then it is far better, one may say, for us to be ruled by the 

reasonable mind o f  the elected branches than that o f  the courts. However, if a legal system 

does not contemplate exclusive legislative guardianship o f its constitution or equivalent supra- 

legislative norm because it recognises a prima facie legitimate power o f judicial review, the 

democratic objection should make sense within that context.'* Thus, it is arguable that a 

sensible reformulation o f the democratic objection may run that when exercising the power o f  

judicial review, courts should defer to the legislature’s constitutional decisions because the 

legislamre has superior democratic credentials -  its views on the substance o f  the constitution 

are democraticaUy-infused.’^

The Democratic Rationale in the Courts

By way o f  introduction, it is important to distinguish between express and implicit appeals to 

democratic theory. An express reliance on the democratic rationale is where a court states 

that the democratic “nature” o f parliament, without more, is a sufficient reason to defer. An

Introduction, at 4.
See Perry “Protecting Human Rights in a Democracy: W hat Role for the Courts?” , loc. at., n .l, at 661 (“The 

serious argument is that it is undemocratic for courts to protect human rights that, as articulated, are 
indeterminate.”).

In Ireland, the prima facie legitimacy o f  judicial review can be seen in Articles 34.3.2 and Article 34.4.3. See 
Introduction, at 4. In the United Kingdom, s. 4 o f  the Human Rights Act, 1998 empowers specified courts (the 
House o f  Lords, the Judicial Committee o f the Privy Council, the Courts-Martial Appeal Court, in Scotland, the 
High Court o f  Justiciary sitting otherwise than as a trial court or the Court o f  Session and fmally, in England and 
Wales or N orthern Ireland, the High Court or the Court o f  Appeal) to declare legislation incompatible with the 
provisions o f  the European Convention on Human Rights. In the Canadian context see s.24 o f  the Canadian 
Charter ofBJghts and Freedoms. In the context o f the ECHR, the ECtH R is empowered under Articles 41 and 46 
ECH R to review domestic conformity with ECH R obligations. In the United States, however, the power of 
judicial review was implied into the structure o f the Constitution, first in Calder v Bull (1798) 3 US (3 Dali.) 386 but 
more famously in Marbuiy v Madison (1803) 5 US (1 Cranch) 137. For the most part, however, the institution of 
judicial review is so well established that it is taken to be “part” o f the constitutional structure. See Dworkin, 
“The Forum o f Principle” (1981) 56 N.Y.U . L. Rev. 469, at 472. Thus, within these legal frameworks arguments 
against the use o f judicial power to second-guess legislative decisions must take account o f the pre-existing fact 
that courts are entided to do so.

See Holmes J ’s dissenting opinion in Lochner v Neiv York (1905) 198 US 45 argiiing for “the right o f a majority 
to embody their opinions in law”. See also Perry “Protecting Human Rights in a Democracy: W hat Role for the 
Courts?” , loc. cit., n .l, at 664.
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implicit appeal to democratic theory may occur where a court professes to justify deference 

for some reason other than the democratic rationale, but where, on closer examination, it 

appears that the democratic rationale may actually underpin the express reason provided.

Whereas deference is an established practice in all the target jurisdictions it is the courts in the 

United Kingdom which have most consistendy and expressly held that the legislature’s 

democratic identity is a reason for deference.^’ For example, in K. l^mbert,^^ Lord W oolf CJ 

held that:-

...|L]egislation is passed by a democratically elected Parliament and therefore the courts under the 

Convention are entitied to and should, as a m atter o f  constitutional principle, pay a degree o f deference 

to the view o f  Parliam ent..

In the same vein, other cases speak o f  justifying deference on account o f the “unimpeachable 

democratic credentials” '̂* o f  Parliament going so far as to say that Parliament “and not a 

written constitution, bears the ultimate mantle o f democracy in the Statc”.̂  ̂ The reasoning 

here seems relatively clear. The fact that Parliament is elected requires the court to defer to its 

decisions under the Human Rights Act, 1998 -  by reason o f  its pedigree, a parliamentary 

decision is more “democratic” than that o f the court.^^

See e.g. Jowell, “O f  Vires and Vacuums: The Constitutional Context o f  Judicial Review” [1999] P.L. 448 
(arguing that deference in areas o f  social or economic policy is deference on the basis o f the democratic 
rationale).

The Strasbourg Court’s invocation o f  the democratic rationale is sufficientiy diffuse and rare such that it serves 
little purpose to examine it in the body o f the text. For example o f  its rare invocation see Lithgow v United 
Kingdom (1986) 8 EH RR 329. See also Hatton v the United Kingdom (36022/97) [2003] ECH R 338 (8 July 2003), at 
para. 97 where the ECtH R related its “subsidiary role” and the margin o f  appreciation to the “direct democratic 
legitimation” o f  national authorities.
22 [2001] 1 AUER 1014.
23 [2001] 1 All ER 1014, at 1022 cited and approved m L v  DPP [2002] 3 WLR 863, at 870.
2“ K(S) V Chief Constable of South Yorkshire [2002] 1 WLR 3223, at 3230 (also per Lord W oolf CJ).
2̂  International Transport Roth GmbH v Home Secretary [2002] 3 WLR 344, at 377.
2̂  See also Brown v Stott [2001] 2 All ER 97, at 144 (Lord Bingham stating that a court must “give weight to the 
decisions o f  a representative legislature and a democratic government within the discretionary area o f judgment 
accorded to those bodies.”); R  (SRJ v Nottingham Magistrates' Court [2001] EW HC Admin 802, at para. 88 (referring 
to the “appropriate weight” to be given to decisions made by a democratically elected Parliament); Sheffield City 
Council V Smart [2002] EWCA Civ 04, at para. 41 (“ [D]istribution o f the Convention rights has to go hand in hand 
with deference to the democratic legislature. A democratic system o f government is a premise o f all the 
Convention’s philosophy, underlined in the multiple references to what is ‘necessary in a democratic society’ a 
phrase which not only invokes the claims o f  proportionality, but also calls for respect o f the elected arm o f  the 
State.”). For the sake o f completeness, it may be noted that before the Human Rights Act, 1998 came into 
effect. Lord Hope o f Craighead in R v DPP, exp  Kebilene [2000] 2 AC 326 suggested that the “areas o f judgment” 
where courts should defer to Parliament could be identified as foUows:-

It will be easier for such an area o f judgment to be recognised where the Convention itself requires a 
balance to be struck, much less so where the right is stated in terms which are unqualified. It wiU be 
easier for it to be recognised where the issues involve questions o f social or economic policy, much less 
so where the rights are o f high constitutional importance or are o f a kind where the courts are especially 
well placed to assess the need for protection. [2000] 2 AC 326, at 380-381.

He reasoned, however, that if  deference could fall under any o f these headings, then it would ultimate^ be 
justified “on democratic grounds”. See [2000] 2 AC 326, at 381. This would suggest that the democratic identity
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Whereas a conclusion in respect o f  implicit appeals to democratic theory is offered at the end 

o f  this Chapter, it may be worthwhile to point out here that British courts may also appeal to 

the democratic rationale by arguing that the indeterminacy o f  the ECH R is a reason to defer.^’ 

It is arguable that if the ECHR is indeterminate, then this problem affects Parliament just as 

much as it affects the Court. If  therefore, a Court defers on the basis o f  indeterminacy, it is 

not because interpreting the text is difficult but because som e other reason — perhaps the 

democratic mandate o f  parliament — has tipped an otherwise equally balanced scales.^”

L a w  a n d  P o l ic y  /  R i g h t s  a n d  P o l ic y

General Distinctions

The legislature legislates to pursue particular policies. H owever, when the legislature legislates, 

it may tread upon rights. O n occasion, it has been held that when assessing the legitimacy o f  

such legislative interference, deference is appropriate because legislation is a manifestation o f  

the policy choices o f  the legislature. This kind o f  law /policy  distinction may be seen to reflect 

the classic Diceyan distinction between legislative and judicial functions — both inherentiy 

separate, each sovereign in its own field. This will be discussed in more detail in Chapter 6, 

but for present purposes it suffices to say that according to this philosophy, the Courts deal

o f parliament was not enough to warrant deference alone, but rather that it acted like an ex post Jacto confirmatory 
gloss for other rationales. By way o f  analogy in the Canadian context see e.g. Irwin Toy vQuebec [1989] 1 SCR 921, 
at 993-994 where various “contextual factors” (discussed below at n.l93) somewhat similar to those mentioned 
in Kebitene may require the Court to be “mindful o f  the legislature’s representative function” . In the British 
context, however, the cases cited above, have tended to rely on the democratic identity o f  Parliament as a 
something more o f an independent rationale for deference. A particularly stark example occurs in R (Pearson &  
Martine:^) v Secretary of State for the Home Department, Unreported, Court o f Appeal, 4 April, 2001 which concerned 
legislation which denied prisoners the right to vote. The Court o f  Appeal, per Kennedy LJ held, at para. 21, that 
the legislature had no special competence in the m atter at hand and that the actual right sought to be protected 
was o f  “high constitutional importance”. These, o f  course, are two factors which, per Kehilene would mitigate 
against deference. The Court in Pearson Martinet however, proceeded, at para. 22 to defer by citing previous 
authority justifying deference on the basis o f the democratic-identity o f  parliament. So, under the Kebilene 
approach, it seemed that the democratic rationale only supported other rationales for deference, whereas under 
the Pearson approach, it is sufficiently strong to overcome the kinds o f factors listed in Kehilene which would 
mitigate against deference.
27 See e.g. R v Benjafteld [2001] 3 WLR 75, at 103 (foUowed in McIntosh v Lord Advocate [2001] 3 WLR 107, at 122 
and also cited with approval in R fSRJ v Nottingham Magistrates' Court [2001] EW HC Admin 802, at para. 77).
2** See e.g. Marcic v Thames Water Utilities h id  [2003] UKHL 66, at para. 97 (“in matters o f general policy, on which 
opinions within a democratic society may reasonably differ widely, the role o f  the domestic policy maker should 
be given special weight.”). The democratic rationale is also present in cases which implicate legislative decisions 
on how public finances are to be distributed. Suffice it to say the Courts believe that decisions which implicate 
public finances are assigned to the legislature by reason o f its democratic nature. See e.g. Rf'J’Rj v Nottingham 
Magistrates’ Court [2001] EW HC Admin 802; R (Hooper) v Secretary of State for Work and Pensions [2002] EW HC 191 
(Admin) (Queens Bench); R (Smith) v Barking and Dagenham London Borough Council [2002] All ER  (D) 266; R (Pro- 
U fe Alliance) v BBC  [2003] 2 AU ER 977.
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with that which is legal (the application o f  law) and the legislature deal with that which is 

poHtical (the creation and justification o f  law).^’ Consequendy, when courts are asked to step 

in to  w hat may be seen as the dom ain o f  the legislature they will do so with caution and 

deference. 1 will argue in Chapter 6 that this particular approach rests on quite dubious 

premises. For present purposes, however, the point is simply to illustrate that courts in other 

jurisdictions have invoked this kind o f reasoning to support deference.

Law and Policy in Canada

As we have seen, the “least restrictive m eans” limb o f  the Oake/° test requires that, in 

pursuing a legitimate objective, the legislature m ust choose the means which are least 

restrictive o f  the right that is limited. Clearly, the choice o f  means to pursue a particular end 

can be viewed as a policy choice. Suppose that the legislature decides to protect disturbed 

children through provision o f  special accom m odation facilities. It will have to decide whether 

it is better to protect the welfare o f such children through the provision o f  secure detention 

facilities or whether the provision o f  highly staffed, high support but non-secure facilities 

would be m ore appropriate.^’ W hereas these seem like policy choices, they also implicate the 

rights o f  the child as we understand them  in Irish constitutional law.^^ Applying the Oakes test, 

the rights o f  the child m ust be restricted in the least possible way. Thus, whichever policy 

choice is least restrictive o f  the rights o f  the child while remaining consistent with the 

legislative object m ust be chosen and consequendy proportionality analysis clearly involves a 

relatively intrusive m ethod o f second-guessing legislative policy choices.

^ For discussion see Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f ‘Due 
Deference’”, toe. cit., n.l5; Allan, Im w  Liberty and Justice (Oxford, Oxford University Press, 1993); AUan, 
Constitutional Justice: A  Liberal Theoiy of the Rule of Law (Oxford, Oxford University Press, 2001); Craig, “Formal 
and Substantive Conceptions o f  the Rule o f Law: An Analytical Framework” [1997] P .L  467, at 470-474.
30 R V Oakes [1986] 1 SCR 103.

In DB V Minister for Justice [1999] 1 IR 29 Kelly J indicated that he would have been willing to make policy by 
ordering particular types o f  special care facilities for disturbed children. If, in fact, he had done so, he would 
have had to answer questions Uke this. In actual fact, his conclusion in DB was to enforce existing executive 
policy choices. Cf TD v Ministerfor Education [2001] 4 IR 259 (Supreme Court upholding appeal against Kelly J’s 
injunction ordering Mimster for Education to establish secure and high support accommodation for children on 
separation o f  powers grounds).

See F N  v Minister for Education [1995] 1 IR 409; DG v Eastern Health Board [1997] 3 IR 511. See also per 
Denham J in TD v Minister for Education [2001] 4 IR 259.

Bamforth, “Courts in a Multi-Layered Constitution” in Bamforth & Leyland eds.. Public Law in a Multi-Lajered 
Constitution (Oxford, Hart, 2003) 211, at 299.
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Perhaps because it has the potential to be so intrusive, the Canadian Supreme Court began to  

“water dow n”’"* the Oakes test nearly immediately after its birth. For example, in R Edwards 

Books and A rts  LJd.^^ the Court, in refusing to strike down Sunday-closing laws, emphasised  

that the particular regulations at issue were “ [essentially] a legislative choice” .̂ * In another 

case, the Court stressed that it would not “second-guess the wisdom  o f  policy choices made 

b y . . .legislators.” ’̂ Equally, in Vriend vAlbertc/^ it was held that:-

In carrying out their duties, courts are not to second-guess legislatures and the executives; they are not 

to make value judgments on what they regard as the proper policy choice; this is for the other branches. 

Rather, the courts are to uphold the Constitution.^’

Whereas this was not the only rationale for deference offered by the Supreme Court it was, 

nonetheless, part o f  how  the Court seemed to justify its practice.''® The law/poHcy distinction, 

however, was pushed to the forefront o f  deference jurisprudence by Marshall JA in the 

Newfoundland Court o f  Appeal in Newfoundland (Treasury Board) v Nenfoundland Association of 

Public Employees!"'' Marshall JA argued that any constitutional test which allowed a court to 

review legislation on the basis that less restrictive measures could have been em ployed  

implicated legislative policy discretion to such a degree that it was fundamentally at variance 

with the “separation o f  powers.””'̂

Newman, “The Limitation of Rights; A Comparative Evolution and Ideology o f the Oakes and Sparrow Tests”, 
loc. cit., n.8, at 544. See also Tremblay, “La Justification des Restrictions aux Droits Constitutionnels: U ne Affaire 
de Rationalite ou de Legitimite?” (1998-99) 10 N.J.C.L. 41; Downie, Llewellyn & Baylis, “A Constitutional 
Defence o f  the Federal Ban on Human Cloning for Research Purposes” 120051 31 Queen’s L^J. 353, at 376.
■’5 [1986] 2 SCR 713.

[1986] 2 SCR 713, at para. 183.
Re SS.191 and 1 9 5 .1  of the Criminal Code [1990] 2 SCR 1123, at 1199 (Known as “the Prostitution Reference”).
[1998] 1 SCR 493.
[1998] 1 SCR 493, at para. 136 cited and relied upon in dissent by lacobucci and Bastarache JJ in The A ttorn^  

GeneratFor Ontario v. M  <& H  1999 SCCDJ 10, at para. 89 (lacobucci J) and para. 183 (Bastarache J).
For example, in R]R MacDonatd Inc. v Canada [1995] 3 SCR 199 the majority o f the Supreme Court, whereas 

accepting that deference was legitimate in principle, argued that a consideration o f deference in any given case 
should steer more towards an analysis o f the particular context o f  the case, rather than afforded on the basis that 
“poHcy” choices were inv^olved. Alternatively, in Dunmore v A ttorn^ Generalfor Ontario 2001 SCCDJ 127, at para. 
68 the Supreme Court drew attention to its belief that the legislation at hand “depended upon the particular 
perspective, priorities, views, and assumptions o f  the policy makers, as well as the political and economic theory 
to which they subscribe”, but seemed to apply relatively strong proportionality analysis on the facts o f  the case 
which concerned a blanket exclusion o f agricultural workers in Ontario from participation in labour relations 
schemes.
■*' [2002] NJ No. 324. See also per Gonthier J (dissenting) in Sauve v Canada [2002] 3 SCR 519, at para. 67 noting 
that a decision to restrict voting rights o f prisoners reflected policy choices and a particular political philosophy 
to which the Court should defer by reason o f the fact that the decision reflected such political or philosophical 
choices.

It may be noted that Marshall JA was also quite critical o f  even the use o f  rationality review as part o f  the Oakes 
test. As the Supreme Court (on appeal) put it, Marshall JA said that “inadequate deference is paid to legislative 
and executive choices at each and every stage o f the s.l justification”. See Newfoundland (Treasury Board) v 
Newfoundland Association of Public Employees 2004 SCCDJ 3222 (Supreme Court), at 101. Notwithstanding the 
Supreme Court’s characterisation o f his position, however, Marshall JA did seem to hold that rationality review 
was permissible, so long as the court did not contemplate the possibility o f  less restrictive measures. See 
Newfoundland (Treasury Board) v. Newfoundland Assodation of Public 'Employees [2002] NJ No. 324, at para. 443. It may
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The Supreme Court unanimously rejected this approach.”*̂ It is arguable that there were two 

reasons for its decision. First, it is submitted that the tradition o f  the Oakes test was too 

strong to be swept away. The Oakes test has always required some consideration o f  the 

relationship between means and end by way o f  the assessment o f  alternative measures, 

whether that assessment be deferential or not. By eliminating this, Marshall JA’s approach 

may have been too much, even for those who have supported deference in the past."*̂  The 

second reason, as the Court argued, was that if  it were forbidden from considering legislative 

poHcy choices, then it seemed nearly impossible to conduct any meaningful review o f Charter 

rights and freedoms:-

The “political branches” o f government are the legislature and the executive. Everything that they do by 

way o f  legislation and executive action could properly be called “policy initiatives”. If  the “political 

branches” are to be the “final arbitrator” o f  compliance with the Charter o f  their “policy initiatives”, it 

would seem the enactment o f  the Charter affords no real protection at all..

Even for those who have supported deference in the past, it seemed too much to hold that 

the Court must always afford deference to legislative interpretations o f  the Charter whenever 

any legislative policy choice was implicated.

be the case, however, that Marshall JA ’s critical remarks about rationality review were targeting particular 
“ strong” applications o f  the rationality test. To explain this, it should be noted that after R v Oakes [1986] 1 SCR 
103, Newman has noted that the rationality test, like the minimum restriction test, was “watered down” . See 
Newman “The Limitation o f Rights: A Comparative Evolution and Ideology o f the Oakes and Sparrow Tests”, 
be. cit., n.8, at 555. Courts, Newman argues, required something less than a “rational connection” and he cites R 
V Sutler [1992] 1 SCR 452 (“reasoned apprehension o f  harm” required); McKinng v Universi^ of Guelph [1990] 3 
SCR 229 (“ some correlation” between means and end required), Lavigne v OPSEU, [1991] 2 SCR 211 (legislative 
object need only be “logically furthered” by means) in this respect. However, later cases applied rationality in a 
very far stronger sense. See for example The Queen v Sharpe 2001 SCCDJ 42 and the minority decision in A tto m g  
General of Canada v Harper 2004 SCCDJ 157 and it may be these which Marshall J A has in mind.

Newfoundland (Treasury Board) v Newfoundland Association of Public Employees 2004 SCCDJ 3222 (Supreme Court). 
See also Sauve v Canada [2002] 3 SCR 519, at para. 12 per McLachlin CJ for the majority (“ ...[T]he government 
argues that denying the right to vote to penitentiary inmates is a matter o f social and political philosophy, 
requiring deference.. .1 cannot agree.”).
** For example, Bastarache J has tended to write m ore deferential judgments than, for example, McLachlin CJC. 
A good example is Lavoie Hien v The Queen 2002 SCCDJ 301 where Bastarache J permed the deferential 
majority opinion, and McLachlin CJC and L ’Heureux-Dube J dissented, specifically on the point o f  the majority’s 
deference. See also j4.ttomg General of Canada v Harper 2004 SCCDJ 1571 with Bastarache J writing for the 
deferential majority (stressing complexity in the task o f  striking a balance between relevant interests in electoral 
policy) and McLachlin CJC and Major J dissenting specifically on that point. However, it is worthwhile noting 
that Bastarache J and McLachlin CJC joined in a majority decision in Dunmore v Attorney General for Ontario 2001 
SCCDJ 127. Dunmore concerned Ontario legislation which excluded all farm workers from particular forms o f 
organised labour activity supposedly to encourage and sustain the practice o f small, family based farms in 
Ontario. Whereas Bastarache J, who wrote the majority opinion (Major J dissented), com mented that deference 
would usually be shown in relation to policy-decisions in the field o f labour relations, the extent o f the over
breadth o f the Ontario legislation was arguably so great that there was no other choice but to hold it to be 
incompatible with the Charter. Both judges also were on the “same side” in Newfoundland (Treasuiy Board) v 
Newfoundland Association of Public Employees but interestingly, and perhaps diplomatically, the decision is delivered 
by Binnie J.

Newfoundland (Treasury Board) v Newfoundland Association of Public Employees 2004 SCCDJ 3222 (Supreme Court), at 
para 111.
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Law and Policy in the United Kingdom

Diceyan theory (i.e. understanding the legal and political spheres to be mutually sovereign and 

exclusive) has long been a cornerstone o f British constitutional theory.'*’’ O ne could suggest 

then, that if any jurisdiction would defer on the general law/policy rationale, it would be the 

United Kingdom.'*’ It is, however, arguable that this may not necessarily be the case. It wiU 

help to illustrate this in the context o f a decision which seems to com e quite close to an 

invocation o f the general distinction — Lord H offm ann’s decision in R (Alconbury Developments 

LJd) V Secretary of State for the Environment and the Re îons.'*^

It is interesting that Lord H offm ann begins in Alconbury by expressly holding that the 

law/policy distinction is not a reason to defer. He begins by making a distinction between 

decisions o f policy (involving decisions about the public interest), which, he says, are for the 

democratic machinery o f the State), and decisions which relate to “determ inations o f  right(s)” , 

which are for the c o u r t s . O f  course, this does not get us very far, because we w ant to know 

how intensely a court can make a “determination o f right” when that right has been infringed 

in the name o f a policy decision. At the same time, however, Lord H offm ann, points out 

that:-

There is no conflict between human rights and the democratic principle. Respect for human rights 

requires that certain basic rights o f  individuals should not be capable in any circumstances o f  being 

overridden by the majority.^'’

O ne o f  the issues in Alconbury concerned the application o f  the property rights guarantee in 

Article 1 o f Protocol 1 ECHR. This subjects property rights to limitation as is deemed 

necessary to control the use o f property “in accordance with the general interest” . O n the 

basis o f the above, it would seem then that where a right is infringed in pursuit o f  a particular

See e.g. Allan, I m w  Liberty and Justice, op. at., n.29, at 1 (noting that D icey “established the modern orthodoxy”). 
See also AUan, Constitutional Justice: A  Liberal Theory of the Rule of Law, op. cit., n.29 at 13; Craig, “Formal and 
Substantive Conceptions o f  the Rule o f  Law: An Analytical Framework”, toe. cit., n.29, at 470-474.

Indeed, nearly a decade previously, the Privy Council in A ttorn^ General of Hong Kong v Lee Kwong-kut [1993] 3 
All ER 939 used the law /policy rationale to justify deference when hearing appeals involving Bills o f  Rights o f  
comm onwealth states. See, at 975 per Lord W oolf (“ ...I t  must be remembered that questions o f  policy remain 
primarily the responsibility o f  the legislature...”). Although it may be noted that the Privy Council’s general 
performance in dealing with these “Caribbean Constitutions” has been criticised. See e.g. Steyn, “Laying the 
Foundations o f  Human Rights Law in the United K ingdom ”, loc. cit., n .l5 , at 351.

[2001] 2 WLR 1389.
«  [2001] 2 W I.R 1389, at 1412.
5" [2001] 2 WLR 1389, at 1411.
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policy, the Court should not shirk from independent judicial determination o f the “rights or 

interests o f particular persons” . However, Lord H offm ann holds that:-

[T]he question o f  what the public interest requires for the purpose o f  Article 1 o f  Protocol 1 can, and in 

my opinion should, be determined according to the democratic principle — by elected local or central 

bodies or by ministers accountable to them.^*

As Jowell notes, this seems to resurrect the very deference that Lord Hoffm an earlier 

appeared to reject and support a generally applicable requirem ent o f  judicial deference whenever 

rights are limited in the name o f policy decisions on what the public interest requires simply 

because they are policy d e c i s i o n s . T h e  same attitude is discernible in several o ther cases — 

Parliam ent’s judgm ent on the public interest is a m atter o f  policy, and should be granted a 

m easure o f  deference.^

However, the British cases which seem to appeal to the law/policy distinction tend to do so in 

com bination with the democratic rationale — a political theory underlying the choice to 

distinguish between law and politics, rather than accepting the distinction as im m anent to law. 

In A^lconbury, the association with democracy is self-evident; Lord H offm an continually refers 

to the distinction between law and policy as a “democratic principle” . This is also clear in 

o ther cases. For example, in L  v DPP,^‘* W oolf CJ referred back to his strong statement o f  the 

democratic rationale in R. Lambert^^ and held that:-

It is also important to have in mind that legislation is passed by a democratically elected Parliament and 

therefore the courts under the convention are entided to and should, as a matter o f  constitutional 

principle, pay a degree o f  deference to the view o f  Parliament as to what is in the interest o f  the public 

generally when upholding the rights o f  the individual under the convention.^*'

In the United K ingdom  therefore, and in contrast to Canada, it does seem that the law/policy 

distinction has current vitality. However, it has a close association with the democratic 

rationale -  an express political theory underlying the distinction between law and policy.

[2001] 2 WLR 1389, at 1412.
Jowell, “Judicial D eference and Human Rights: A Question o f  Com petence”, /oc. cit., n .l5 , at 72-73.
See e.g. R v Lambert [2001] 1 All ER 1014, at 1022 (Court should “pay a degree o f  deference to the view o f  

Parliament as to what is in the interest o f  the public generally when upholding the rights o f  the individual under 
the convention.”); cited and approved in R (Pearson) v Secretary of State for the Home Department, Unreported, Court 
o f  Appeal, 4 April 2001, at para 22; L  v DPP  [2002] 3 WLR 863, at 870. See also International Transport Roth GmbH  
V Home Secretary [2002] 3 WLR 344, at 372.
5“ [2002] 3 WLR 863.
55 [2001] 1 All ER 1014, at 1022.
5« [2002] 3 WLR 863, at 870.
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Discrete Distinctions

The previous section discussed the use o f  general distinctions between law and policy as 

justifications for deference. This section, however, discusses a more discrete form o f  the 

law /policy distinction whereby deference is said to be legitimate not in relation to policy per se, 

but in relation to particular types o f  policy. That is to say, where legislation com es within a 

general “area” such as the area o f  social or econom ic policy, labour relations policy, planning 

policy, national security policy and so on.

There are, it is submitted, two main ways in which this occurs. First, courts have stated that 

the particular policy context o f  legislation may indicate that the court lacks a practical 

institutional com petence to conduct judicial review.^^ If, for example, an infringement on  the 

right to private property is sought to be justified by a particular argument about social policy, 

it may be thought that the court is simply less “able” than the legislature to consider whether 

that is a good reason to limit the right at hand. According to this approach there is nothing  

special about social or econom ic policy, or indeed, any type o f  policy save how  those kinds o f  

policy choices may implicate the practical instimtional com petence o f  the courts.^* In theory 

then, in a case where a court could deal with a particular type o f  social or econom ic poUcy, 

there would be no normative barrier to this.

See e.g. International Transport Koth GmbH v Secretary of State for the Home Department [2002] 3 WLR 344, at 379 
(“ [G]reater or lesser deference will be due according to whether the subject matter lies more readily within the 
actual or potential expertise of the democratic powers or the courts. T h u s .. .government decisions in the area o f 
macro-economic policy wiU be relatively remote from judicial control.”). See also Attorney Generalfor Ontario v M  
&  H  1999 SCCDJ 10, at para. 91 (“ [Certain] policy choices may be o f the type that the legislature is in a better 
position than the court to make, as in the case o f difficult policy judgments regarding the claims o f  competing 
groups or the evaluation o f complex and conflicting social science research.”). See also R v Edwards Books and A r t  
L td  [1986] 2 SCR 713, at para. 183 (noting in respect o f “legislative choices” to impose Sunday closing 
regulations that “ [t]hese choices require an in-depth knowledge o f  all the circumstances. They are choices a court 
is not in a position to make.”). See also per Harlan J (dissenting) in hochner v New York (1905) 198 US 64, at 68- 
72 (arguing that court was not com petent to decide upon the supposed benefits to workers health o f  working 
hours restriction).

See e.g. Attorney General for Ontario v M  H  1999 SCCDJ 10, at para. 91 (“Sometimes [judicial review] wiU 
involve demonstrating why the legislature had to make certain policy choices and why it considered these choices 
to be reasonable in the circumstances. These policy choices may be o f the type that the legislature is in a better 
position than the court to make, as in the case o f  difficult policy judgments regarding the claims o f  competing 
groups or the evaluation o f complex and conflicting social science research.. .Courts must be cautious not to 
overstep the bounds o f their institutional competence in reviewing such decisions.”). See also Chaoulli vQuebec 
[2005] 1 SCR 791, at para. 87 (Supreme Court suggesting that deference is less appropriate where court is, 
practically speaking, in as good position as legislature to decide on a particular point -  “In fact, if  a court is 
satisfied that all the evidence has been presented, there is nothing that would justify it in refusing to perform  its 
role on the ground that it should merely defer to the government’s position. W hen the courts are given the tools 
they need to make a decision, they should not hesitate to assume their responsibilities.”). See also Powell 
Raynor v The United Kingdom (1990) 12 EHRR 355 (competence in issue o f social policy determined by actual 
technicality o f  specific claim rather than broad statement o f lack o f practical competence to deal with issues of 
social policy).
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The second type o f  case is not concerned with competence analysis but reflects what has 

come to be known in the literature as the “spatial” approach/^ This label refers to the spatial 

or territorial fashion in which courts have apportioned “areas” o f  constitutional responsibility 

to legislative or executive authority.® The essence o f  the spatial approach is that courts tend 

to defer in the context o f  -  as it was put in R DPP ex parte Kebilene '̂ — general “discretionary 

areas o f judgment”’’̂  which are simply said to exist,̂  ̂ A court may simply hold (without any 

deeper explanation) that the general area o f  social or economic policy or planning policy is 

“for” the legislature.^ Consequendy, deference is appropriate in that general “zone” — i.e. 

“the concept o f an area o f  judgment, within which the judiciary will defer”. W h e r e a s  there

See e.g. Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘Due D eference’”, 
loc. cit., n .l5 ; JoweU, “Judicial Deference and Human Rights: A Question o f  Competence”, loc. cit., n .l5 ; Lawson 
and Muklerjee “Slopping O ut in Scotland: The Limits o f Degradation and Respect” [2004] 6 E .H .K L .K  645, at 
656; Mahoney, “Marvellous Richness o f  Diversity or Invidious Cultural Relativism?” (1998) 19 H.R.L.J. 1.
^  Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘Due Deference’” , /oc. cit., 
n .l5 , at 345.
'S> [2000] 2 AC 326.

[2000] 2 AC 326, at 380-381 citing and approving Pannick & Lester’s notion o f  “discretionary area of 
judgment” . See Pannick & Lester, Human Rights Laiv and Practice (London, Butterworths, 1999). See also 
Pannick, “The Discretionary Area o f  Judgm ent” [1998] P.L. 545.

For criticism o f  how this approach can “create” zones without real explanation see Hunt, “Sovereignty’s 
BUght: Why Contemporary Public Law Needs the Concept o f ‘Due Deference’”, toe. cit., n .l5 , at 346-348. See 
also in the ECH R context, Mahoney, “Marvellous Richness o f  Diversity or Invidious Cultural Relativism?”, loc. 
cit., n.59.
^  See e.g. the oft-cited Poplar H A R C A  L td  v Donoghue [2002] QB 48, at 71 which H unt notes “came close to 
treating [the fact that social and economic poUcy was involved] as determinative o f whether [legislation] was in 
breach o f [Article 8 ECHR]” . See Hunt, “Sovereignty’s Blight: WTiy Contemporary Public Law Needs the 
Concept o f ‘Due Deference’”, loc. cit., n .l5 , at 368. In a more general sense, the spatial approach has its origins in 
the decision in R r  DPP ex parte Kebitene [2000] 2 AC 326, at 381 where it was said that:-

It win be easier [to recognise the discretionary area o f  judgment] where the issues involve questions of 
social or economic policy, much less so where the rights are o f  high constitutional importance or are of 
a kind where the courts are especially well placed to assess the need for protection.

This suggests that whereas issues may involve questions o f social or economic policy, that fact is something 
independent to a consideration o f  an institution’s competence — i.e. if  a court had a practical ability to deal in 
matters o f social or economic policy then this may not be enough. In this regard see also International Transport 
Roth GmbH v Home Secretary [2002] 3 WLR 344, at 377 where it was held that:-

[G]reater deference will be due to the democratic powers where the subject-matter in hand is peculiarly 
within their constitutional responsibility, and less when it lies more particularly within the constitutional 
responsibility o f the courts.

See also R (Trailer and Marina (Leven) Ltd) v Secretary of State for 'Environment, Food and Rural Affairs and English Nature 
[2004] EWCA Civ 1580, at para. 46; Wilson and others v Secretary of State for Trade and Industry [2003] 1 AC 1163, at 
para. 70. There are defmitely elements o f this approach at the ECH R level. The margin o f  appreciation tends to 
widen when the “area” o f  national security becomes implicated. See e.g. KJass v Germany (1994) 18 EH RR 305; 
Arrowsmith v The United Kingdom (1978) 3 EHRR 218; Leander v Sweden (1987) 9 EHRR 433. Indeed, the social or 
economic policy context seems have attracted a wide margin in cases such as James v The United Kingdom (1986) 8 
EH RR 123; Tre Tracktorer Aktiebolag v Sweden (1991) 13 EH RR 309; Engel v The Netherlands (1979-80) 1 EH RR 647; 
Stjema v Finland (1997) 24 EH RR 195. For discussion o f  the spatial approach at the ECHR level see Mahoney, 
“Marvellous Richness o f Diversity or Invidious Cultural Relativism?”, loc. cit., n.59.

Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘Due Deference’” , loc. cit., 
n .l5 , at 345. Although, it must be said, policy contexts such as social or economic policy context do not always 
attract deference. See e.g. M endo^ v Ghaidan [2002] EWCA Civ 1533, at paras. 16-21 per Buxton LJ, and paras. 
43-44 per Keene LJ where the Court o f Appeal was not persuaded by the Poplar H A R C A  argument that the 
social or economic policy context o f the case was a sufficient reason to defer. See also Singh, “Equality: The 
Neglected Virtue” (2004) E . H . K L K  141, at 155-156.
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are nuances as to how this kind o f rationale is invoked/’̂’ H unt has noted that “ this idea o f 

there being a discretionary area o f judgment, or a margin o f discretion, within which courts 

will defer to primary decision-makers, has now gained widespread acceptance.” '̂  ̂ It should be 

noted, however, that the spatial approach does not have to be exclusively associated with the 

territorial categorisation o f discrete areas o f  policy. Rather, insofar as the essence o f the spatial 

approach is the relatively unreasoned distinction between law and types o f  policy judgment, it 

would apply with equal force to the more general spatial or territorial distinctions between law 

and policy per se.

There are, it is submitted, two forms o f  the spatial approach. The first is where the court 

holds that the particular policy context o f  the right at hand means that it m ust defer in respect 

o f what the right requires in the given context but w ithout offering any real justification as to 

why this should be the case.*̂ ** In this kind o f case the court acknowledges that rights are 

limited, bu t holds that the type o f  reasons for that limitation (e.g. a particular social or 

econom ic policy) push the m atter into a zone o f “discretionary judgm ent” .

The second, and more confusing form  o f the spatial approach is where courts seem to hold 

that a social or economic policy context leads to a conclusion that the realm o f  “ rights” and, 

for example, “social or economic policy” are entirely separate. Examples o f  it can be seen in 

the Canadian Supreme Court decision o f  Sauve v Canada''^ and in the House o f  Lords decision 

in V Secretary of State for the Home Department?^ Same concerned the legitimacy o f

excluding prisoners from voting in elections. In A & K  the issue was w hether anti-terrorism 

legislation was compatible with the ECHR. In Sauve, McLachlin CJC noted that:-

For example, one can find examples o f where the social or economic policy context o f legislation seems to be 
joined to the idea that the particular type o f decision under review is particular complex which would suggest that 
complexity (discussed below at 117-121) is the operative rationale, or some assessment o f  practical institutional 
competence. Indeed, this seems to run throughout the Canadian jurisprudence. On the one hand, many o f  the 
cases tend to “flag” social or economic policy context as an indicator that deference is appropriate. On the other 
hand, this is usually associated with the further qualification that the area is complex, or that the legislature has 
been involved in balancing competing interests. See e.g. Ddisle v Canada [1999] 2 SCR 989, at para. 126 “ [l]abour 
relations law is typically an area in which courts have shown the legislature a degree o f deference, owing to the 
complexity and deUcacy o f the balance sought to be struck by legislation among the interests o f  labour, 
management, and the public”; Newfoundland (Treasuiy Board) v Newfoundland Association of Public Employees 2004 
SCCDJ 3222, at para. 114 (noting that “there is built into the Oakes test a healthy respect for legislative choice in 
areas o f economic and social policy” but at the same time, arguing that deference would not follow as a matter of 
course because such policies become involved).

Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘Due Deference”’, loc. cit., 
n.l5, at 346.

See e.g. Poplar H ARCA Ljd v Donoghue [2002] QB 48 at, 71.
<■>'> [2002] 3 SCR 519.

A  and X  and Others v Secretary of State for the Home Department [2004] UKHL 56.
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Deference may be appropriate on a decision involving competing social.. .policies. It is not appropriate, 

however, on a decision to limit fundamental rights.^'

To much the same effect Lord Hope, pointed out that:-

We are not dealing here with matters o f  social or economic policy...W e are dealing with 

actions.. .which affect the rights and freedoms o f  the individual.^^

These dicta seem to treat the realms o f  rights and policy as wholly separate fields within which 

different institutions are sovereign.’  ̂ Whereas critique is reserved for Chapter 6, it is arguable 

that these dicta fail to consider the possibility that legislation “dealing with matters o f  social or 

economic policy” can, contrary to what Lord Hope seems to suggest, actually “affect the 

rights and freedoms o f  the individual”. Consequently, whereas this approach may urge 

deference, it seems to be on the basis o f  an assumption that rights and decisions about policy 

belong in entirely separate domains when, in fact, decisions o f  policy constitute reasons to limit 

rights.’"'

■?' [2002] 3 SCR 519, at para. 13.
72 [2004] UKHL 56, at para. 108.

See also per Lord Bingham - “It is the function o f political and not judicial bodies to resolve political 
questions. Conversely, the greater the legal content o f any issue, the greater the potential role o f  the court, 
because under our constitution and subject to the sovereign power o f  Parliament it is the function o f  the courts 
and not o f political bodies to resolve legal questions.” See [2004] UKHL 56, at para. 29. See also R v DPP ex 
parte Kebilene [2000] 2 AC 326, at 381 where matters o f  social or economic policy were distinguished from matters 
o f “high constitutional importance” . See also Wilson v First County Trust [2001] 3 WLR 42, at 56 (“Counsel for the 
Secretary o f State urged, righdy, that the Consumer Credit Act 1974 is concerned with issues o f social policy 
rather than matters o f  high constitutional im portance.”). It is not beyond the realms o f  possibility that a rights 
claim can be a matter o f social or economic policy and a m atter o f high constitutional importance. Indeed this 
seems to be recognised in the comments o f Simon Brown LJ in International Transport Roth GmbH v Secretaiy of State 

for the Home Department [2002] 3 WLR 344, at 365 (“It is suggested that this is a case of high constitutional 
importance. Perhaps it is. Certainly it raises questions as to the degree o f  deference owed by the courts to the 
legislature and executive in the means used to achieve social goals.”).
7'* It may be argued, however, that there is a hybrid o f  the competence based and spatial approaches described 
above. To explain, it is not beyond the realms o f  possibility that whereas some issues of social o r economic 
policy are beyond the court’s competence, some are not. However, on occasion, courts seem to suggest that 
whereas deference is based on assessments o f  institutional competence, certain types o f matters are 
presumptively beyond their competence. See e.g. United Food and Commercial Workers v KMart Canada 1999 SCCDJ 
37, at paras. 77-78 where Cory J begins by noting that the case arose in a “labour context which normally 
involves competing interests o f  a complex and sophisticated nature” and then holds that deference “should be 
shown to the political choices o f  the legislature in labour legislation” without any real dem onstration o f  how, in 
this case, the court has an inferior competence. See also R (Hooper) v Secretaiy of State for Work and Pensions [2002] 
EW HC 191 (Admin). In this case, Moses J (at first instance) seemed to argue that deference should not follow in 
cases where the court has the requisite inform ation before it to enable it to evaluate legislative justifications, even 
in complex economic matters. O n the other hand, at para. 107, he stated that the case “direcdy engages 
questions o f  social and economic policy with which the court is ill equipped to deal” . This may suggest that even 
with the requisite tools o f review, Moses J seemed to believe that social or economic policy was either (a) a 
general area o f  deference for some normative, but un-stated reason or that (b) a court was always incompetent to 
conduct review in that “field” . Jowell has argued strongly against this kind o f “presumptive incompetence” in 
“Judicial Deference and Human Rights: A Question o f  Competence” loc. cit., n .l5 . Moreover, as noted above, 
the Supreme Court o f  Canada in the more recent case o f Chaoulli v Quebec [2005] 1 SCR 79 seemed to indicate 
that it would assess its competence on a case-by-case basis and not defer where it has the requisite “tools” to, 
essentially, equalise its competence with that o f the legislature on the point at issue.
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Specific Policy Areas

The previous few paragraphs have discussed the situation where deference is practiced in 

relation to discrete “areas” o f policy with reference to, in particular, the area o f social or 

economic policy. Indeed, the general heading o f social and economic policy can be (and has 

been) appUed to cover a host o f various types o f  legislation. For example, planning 

legislation^^ has been said to come under this heading, as has legislation which reflects housing 

policy.̂ *̂  Similarly, it could be argued that interferences with the freedom o f association could 

be said to manifest particular types o f social or economic p o l i c y a s  could interferences with 

the right to earn a livelihood. Indeed, it is probable -  given the generality o f  that label -  that a 

great deal o f legislation could be grouped under the heading o f social or economic policy. 

There are, however, some general areas o f “discretion” which courts have marked out as 

particularly worthy o f deference. What follows is by no means an exhaustive Hst but, it is 

submitted, it is enough to illustrate the general nature o f  the discrete approach outside o f the 

specific context o f  the spheres o f social or economic policy.

See e.g. Sporrong and Lannroth v Sweden (1983) 5 EH RR 35. See also Village of Belle Terre v Boraas (1974) 416 US 1 
(zoning law used to further particular social policies advancing interests o f  “traditional” families); R (A.lconhury 
Developments Ljd) v Secretary of State for the Environment and the Regions [2001] 2 WLR, at 1408-1409 and discussion in 
Fredman, “From Deference to Democracy: The Role o f Equality under the Human Rights Act, 1998”, be. cit, 
n .l, at 57. In the Irish context see Re Article 26 and the Planning and Development Bill, 1999 [2000] 2 IR 321 
(particular aspects o f  planning code relating to duties to cede portion o f development land for socially affordable 
housing deferentially assessed arguably on basis it reflected a legislative attem pt to balance competing social 
interests). Alternatively, it is easy to imagine how planning regulations may be inspired by particular economic 
pohcy -  for example, a policy decision to push part o f  the costs o f socially affordable housing away from central 
funds and onto developers. See generally Morrow, “The Rights Question: The Initial Impact of the Human 
Rights Act on Domestic Law Relating to the Environm ent” (2005) J.P.L. 1010, at 1012-1020 (containing a 
general discussion o f interplay between Human Rights Act, 1998, the ECHR and the area o f  environmental and 
planning law in British jurisprudence noting, at 1019, that “deference to domestic decision-makers by the 
domestic and international courts is the norm ”).

See e.g. James v United Kingdom (1986) 8 EHRR 123 (British rent restriction legislation granted wide margin of 
appreciation pardy on basis o f social or economic policy context). In respect o f  housing policy or policy on 
accommodation o f special classes o f persons see e.g. Poplar H A R C A  L id  v Donoghue [2002] QB 48 (housing 
policy); R fSRJ v Nottingham Magistrates’ Court [2001] EW HC Admin 802 (special accommodation for children and 
see also Fredman, “From Deference to Democracy: The Role o f Equality under the Human Rights Act, 1998”, 
loc. cit., n .l, at 57; Morrow, “The Rights Question: The Initial Impact o f  the Human Rights Act on Domestic Law 
Relating to the Environm ent”, loc. cit., n.75, at 1012-1020; Loveland, “The Impact o f the Human Rights Act on 
the Security o f  Tenure in Public Housing” [2004] P.L. 594, at 606-609. O n the other hand, in Mendoza v Ghaidan 
[2002] EWCA Civ 1533 the Court o f  Appeal did not treat the “area” o f  housing policy as a reason to defer when 
considering the exclusion o f  same sex couples from the defmition o f  a “spouse” under the Rent Act, 1977. See 
also Herat, “The Constitutional Court o f South Africa and Jurisdictional Questions: In the Interests o f  Justice?” 
(2005) 3 Intn ’/]. Const. 39, at 67 for discussion o f  some South African case-law demonstrating deference in the 
area o f housing policy in the very special context o f  the positive socio-economic rights bearing provisions o f the 
Constitution o f South Africa.

Dunmore v A tto m ^  Generalfor Ontario 2001 SCCDJ 127, at para. 68.
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To begin, it may be argued that decisions involving the distribution o f  public funds or the 

allocation o f national resources are primarily a matter for the legislature/** In Ireland, this 

argument has been raised in the context o f positive rights claims against the legislature and 

executive. However, the same logic could apply to judicial review o f legislation. If legislation 

represents the decision o f  the legislature in respect o f the distribution or allocation o f  public 

funds or national resources, then it is possible that the court may hold that it must defer to 

that decision notwithstanding that such a decision may limit constitutional or equivalent 

supra-legislative rights.

For example in R (Smith) v Barking and Dagenham Landon Borough Council^ travellers alleged that 

housing legislation was incompatible with Article 8 ECHR on the basis that it did not provide 

security from eviction comparable with that enjoyed by persons in “settled” accommodation. 

In response to this. Burton J cited with approval a passage from the earlier decision in 

Michalak v Wandsworth Ijondon Borough Council'.-^

It appears to me that this is pre-eminently a field in which the courts should defer to the decisions taken 

by a democratically elected Parliament, which has determined the manner m which public resources 

should be allocated for local authority housmg on preferential terms.*'

Moses J adopted a similar stance at first instance in R (Hooper) v Secretary of State for Work and 

Pensionŝ  ̂ where it was argued that failing to provide widows benefit to widowers was an 

unlawful discrimination contrary to Article 14 ECHR. Moses J held that he must defer in the 

application o f  proportionality on the basis that the decision to provide different benefits 

“concerns the appropriate allocation o f  resources”.®̂

See generally Simott v Minister for Education [2001] 2 IR 545; T.D v Minister for Education [2001] 4 IR 259. See also 
O ’Keili)/ V Limerick Corporation [1989] ILRM 181.

R (Smith) V Barking and Dagenitam London Borough Council [2002] All ER (D) 266 (Nov).
[2002] All ER (D) 56 (Mar), per Brooke LJ, at para 41.
[2002] AU ER (D) 56 (Mar), at para 41 cited at [2002] AH ER (D) 266 (Nov), at para. 13.

82 [2002] EW HC 191 (Admm).
[2002] EW HC 191 (Admin), at para 107. It may be noted also that Moses J seemed to associate the allocation 

o f resources with the area o f social or economic policy noting that the case “direcdy engages questions o f social 
and economic policy with which the court is ill equipped to deal. It concerns the appropriate allocation of 
resources.” See also Carson v Department ofWorit and Pensions [2003] ECWA Civ 797, at 72-73; R (Pro-Life Aiiiance)
V BBC  [2003] 2 AU ER  977 per Lord Hoffmann at, para 76 (albeit in the context o f executive review). See also
Newfoundland (Treasuiy Board) v Newfoundland Association of Public Empl^ees 2004 SCCDJ 3222 (Supreme Court) 
(Canadian Supreme Court rejecting non-justiciability in cases involving distributions o f resources, but urging 
caution and deference). O n the other hand cf Gurung, Pun d ’’ Thapa v Ministrry for Defence [2002] EWHC Admin 
2463 which concerned an allegation o f  discrimination under Article 14 ECHR where G urkha’s (Nepalese natives 
famed for military service in British armies) were excluded from an ex gratia payment scheme operated in favour 
o f former Japanese prisoners o f  war. It was argued that judicial intervention would trespass into Parliament’s 
discretion as to how to distribute public monies, but McCombe J did not see this as a reason to defer in the 
context o f a classification based on race or nationality.
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In a somewhat similar vein, there are many examples from the United States which suggest 

that taxation legislation is subject to very deferential review. For example, in Nordlinger v 

Hahn^^ certain property tax-exemption provisions were upheld as rationally furthering a 

plausible state policy on the basis that facts could hypothetically be imagined to support the 

poHcy. In short, the Court would operate the lowest form o f  scrutiny and presume that the 

legislation was premised on an adequate factual basis save where facts could be shown to 

render the law irrational.**  ̂ Indeed, in the Irish decision o f  Madigan v The Attorney General,^’’ 

O ’Hanlon | adopted a similar standard from United States’ authority to hold that a 

“considerable latitude” o f  discretion would be granted towards legislative decisions on the 

constitutionality o f  a tax.**̂  It is important to note that, as discussed in Chapter 3, deference in 

the United States is primarily assessed with regard to whether a fundamental right is invoked.** 

There are cases where taxation legislation does burden fundamental rights or interests and can, 

therefore, be subject to non-deferential review through strict scrutiny. For example, when it is 

alleged that taxation laws involve a breach o f  the First Am endm ent, then no “wide latitude” o f  

discretion is granted to the State.®’ Thus, the Madigan citation o f  certain American authority as 

representative o f  a general practice o f  deference in taxation issues is som ewhat misleading.

Lasdy, it may be pointed out that the locus classicus o f  the margin o f  appreciation in ECHR  

jurisprudence is in the field o f  national security.’*’ H owever, it is important to point out that 

the Strasbourg Court defers in cases which raise concerns o f  national security because it

(1992) 505 US 1.
See also Allegheiy Pittsburg Coal Company v County Commissioners of Webster County (1989) 388 US 336.

«'■’ [1986] ILRM 136.
Citing Royster Guano Co v Virginia (1920) 253 US 412; State Board of Tax Commissioners v Jackson (1931) 283 US 

527.
Chapter 3, at 64-66.
An example o f this can be found in Simon Schuster Inc. v Members of the New York State Crime Victims Board 

(1991) 502 US 105 where a New York “Son o f Sam” law was invalidated upon application by Harry Hill of 
Goodfellas fame. “Son o f Sam” laws prohibit a criminal from making profits from the sale o f his story. Such laws 
originated in New York when they had been enacted to prevent David Berkowitz, the notorious “Son o f  Sam” 
mass m urderer from selling his story to the press. As Nowak & Rotunda point out in ConstitutionalLm iv  (7* ed., 
Minnesota, W est-Group, 2004), at 1211 this is the “functional equivalent o f a tax because it imposed a financial 
disincentive to create or publish works with a particular content” . Yet because this “tax” infringed upon Mr. 
Hills First Amendm ent rights, O ’Connor J, writing for the Court, applied strict scrutiny.

Indeed, it was within the context o f national security that the margin o f  appreciation was bom  into ECHR 
jurisprudence. Article 15 ECHR, which was the subject o f  many o f the early ECHR cases, allows States to 
derogate from the ECHR in times o f war or public emergency that threaten “the life o f the nation” . It goes on 
to provide that whatever measures are taken pursuant to such threats must be such that are “strictly required by 
the exigencies o f  the situation”. It was originally held that deference was appropriate to the State’s view on 
whether the requisite state o f  war or emergency existed. See Greece v The United Kingdom (1958) 2 YEC 174. It 
was also said that deference was appropriate in determining whether the measures taken were a proportionate 
response to that situation. See 'Lawless v The United Kingdom ECH R 1960-61 (Series B). It is perhaps unsurprising 
then that such concerns have justified wide margins in the context o f State limitations o f individual ECHR rights 
outside the context o f Article 15. See e.g. KJass v Germany (1994) 18 EHRR 305; Arrowsmith v The United Kingdom 
(1978) 3 EH RR 218; l^ander v Sweden (1987) 9 EH RR 433. It may be noted, however, that, in the context o f a 
claim under Article 13 in Chahal v The United Kingdom (1996) 23 EHRR 413, the ECtH R rejected an argument that 
national security grounds for limiting Convention rights and freedoms were wholly incapable o f  judicial 
resolution.
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assumes that local authorities are better placed to make decisions on such matters, being fuUy 

appraised o f  all the relevant information. This tends to suggest that there is no a priori reason 

to say that national security concerns are beyond the competence o f  the courts.'^’ Indeed, it 

suggests that domestic courts, who are more appraised o f  the situation, have far less o f a 

reason to defer.®^

This, however, may not reflect domestic practice. Take, for example, the recent decision o f  

the House o f Lords in Aei^X v Secretary of State for the Home Department where the State sought, 

under Article 15 ECHR, to derogate from the requirements o f  the ECHR by showing both 

the existence o f  a state o f public emergency and that measures taken on foot o f this were 

strictiy required by the exigencies o f  that situation.®"* Whereas the logic o f the ECtHR would 

suppose that domestic courts may be in a good position to assess the existence o f a state o f  

emergency, the House o f Lords deferred to the Government and Parliament’s view that such 

a state existed.®  ̂ On the other hand, the House o f Lords seemed to reject deference when 

assessing the relationship between the actual measures taken and the state o f  emergency, 

holding that the task o f  interpreting the substance o f the “fundamental” value o f  liberty could 

not be deferred to Parliament."’*

It should also be pointed out many recent cases originating in Turkey concern allegations o f  mistreatment 
(including murder) at the hands o f national police or military authority and allegations o f failure to hold proper 
investigations into suspicious deaths. Given the political climate in Turkey such cases could arguably be said to 
have some overtones o f national security. See e.g. EsrefYasa v Turk^, no. 22495/92, 2 September 1999 and 
Tanltn v T urk^  (2004) 38 EH RR 3. In these cases the ECtH R appears unwilling to grant any margin of 
appreciation. However, this may be because these cases tend to be based on Article 2 and the derived right to an 
effective investigation in cases o f  death and the ECtH R has traditionally extended no margin under either 
Articles 2 or 3 ECHR.

In the American context it has been said that “ [ajlthough the Bill o f  Rights appears to accord rights to all 
people, US courts have generally accorded great deference to the executive and legislative branches of 
government in regulating non-citizens in relation to war and peace, national security, immigration, naturalization 
and foreign policy.” See Roberts, “Righting Wrongs or Wronging Rights? The United States and Human Rights 
Post-September 11” (2004) 15 Eur. J. Iiit’/  L . 721, at 726. For a description o f deference in the area o f national 
security in the United States’ context see WUsher, “The Administrative Detention o f Non-Nationals Pursuant to 
Immigration Control: International and Constitutional Law Perspectives” (2004) 53 l.C.l—Q. 897, 912-917; Katyal 
& Tribe, “Waging War, Deciding Guilt: Trying the Military Tribunals” (2002) 111 Yale L.J. 1259. See also Steyn, 
“Deference: A Tangled Story”, /oc. cit., n .l, at 356 (Lord Steyn noting extra-judiciaUy that it is in the “context o f 
national security, public safety and related concepts” where the occasion for deference wiU “perhaps most 
frequently and credibly arise”).

and X  and Others v Secretary of State for the Home Department [2004] UKHL 56.
See n.90 above.

‘■'5 The assertion o f such a state o f emergency would only be second guessed where, as expressed in Secretary of 
State for the Home Department v Eshman [2003] 1 AC 153, it covJd be shown that the claim that an emergency existed 
was irrational.

See e.g. at para 42 per Lord Bingham, citing Jowell, “Judicial Deference: Servility, Civility or Institutional 
Capacity?” [2003] P.L. 592, at 597 (“The courts are charged by Parliament with delineating the boundaries o f  a 
rights-based democracy”) and at paras 175-177 per Lord Rodger. Indeed, it is this case which Lester relies on in 
his rebuttal o f  Keith Ewing’s argument that the Human Rights Act, 1998 had proved futile. See Lester, “The 
Utility o f  the Hum an Rights Act: A Reply to Keith Ewing” [2005] P.L. 249, at 254-255. See also Steyn, “Laying 
the Foundations o f  Human Rights Law in the United Kingdom”, toe. cit., n .l5 , at 349-350 (discussing in
much the same vein as Lester).
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O f these (and other) particular “zones”, however, it is far from easy to know precisely what it is 

that requires (or does not require) deference. Could it be that issues of distributive justice, like 

matters o f taxation policy involve complicated assessments beyond the practical competence 

of the court? Or does invoking the general label of distributive justice suggest a more a priori 

division o f constitutional responsibility around some latent concept of the separation of 

powers? The cases, it is submitted, do not make this clear, and it seems that they must be 

understood in the either/or category — either they are examples of arguments about practical 

institutional competence or they reflect some kind of “zoning” or “spatial” theory dividing 

judicial and legislative competences on account of the types of policy decisions involved, but 

without expressing deeper reasoning as to just why this should be the case.^’

F a c t s  a n d  D e f e r e n c e

It has been argued at previous points in this thesis that judicial review may have a close 

association with empirical justifications for limiting constitutional rights.^* By way of re-cap, it 

seems arguable that broad reasons to limit rights such as the demands of the “common good” 

or the requirements of “public order or morality” or the “public interest” do not exist in 

abstract. Rather, there must be some facts believed to be true which show why, for example, 

that the common good requires a particular limitation on a constitutional right.^’ Equally, the 

legislature maj seek to answer some interpretative questions, such as, for example, the meaning 

o f “Ufe” within Article 40.3.3 or “war” within Article 28 by having regard to factual evidence. 

However, it may be argued that a court is not suited to deciding issues of fact. So, it may be 

said that the court should defer to the legislature’s findings of fact and restrict itself to 

reviewing the legal consequence of those facts.

By extension then, other “zones” o f policy discretion which may, on occasion, seem relevant such as, perhaps 
the zone o f foreign policy or immigration (see e.g. Ahdulat:j\ v The United Kingdom (1985) 7 EHRR 471) can be 
understood as either reflecting a specific instance o f the general argument about institutional competence or an 
example o f  the “spatial” division o f constitutional ground according to some un-stated and inarticulate 
understanding o f  the division o f constitutional powers.

Chapter 1, at 32-33; Chapter 3, at 63-64.
See generally Sherlock, “Facts, Evidence and Opinion in Constitutional Litigation: The Experience in Ireland” 

(1991) 40 I.C.I^Q. 425. See also Wigmore, Wigmore on Evidence (2"̂ * ed, Boston, Litde, Brown & Co., 1923), at § 
2225d (“Where a legislative act is argued to be unconstitutional and this is to depend upon the unreasonableness, or 
the lack o f possible reasonableness... o f  the law. ..thus the external facts o f the furnishing the possible legislative 
motive or the possible actual effect must be considered”). For general discussion see e.g. Bikle, “Judicial 
Determination o f Questions of Fact Affecting the Constitutional Validity o f Legislative Action” (1924) 38 Harv.

Rev. 6; Karst, “Legislative Facts in Constitutional Litigation” (1960) Sup. Ct. Rev. 75; Culp Davis, “Facts in 
Lawmaking” (1980) 80 Colum. L. Rev. 931; Faigman, “‘Normative Constitutional Fact-Finding’: Exploring the 
Empirical Component o f Constitutional Interpretation” (1991) 139 U. Pa. L. Rev. 541; Woolhandler, “Rethinking 
the Judicial Reception o f Legislative Facts” (1988) 41 Vand. L. Rev. 111.
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Indeed, this is the language through which the United States’ courts practice deference — a 

direct consequence o f the I^chner-&12. activism briefly discussed in Chapter 1.'*̂  During that 

period (roughly 1905-1937) the Supreme Court independendy reviewed the constitutionality 

o f  legislation which limited the freedom o f  contract through the exercise o f the police 

power’®’ — an implied grant o f  legislative power to pass law in the interests o f  public health, 

safety, welfare or the morals o f the people.’”̂  This, o f  course, is usually associated with 

hachner v New York!°  ̂ where the Supreme Court famously struck down working hours 

restrictions applicable to N ew  York bakers. In particular, the Court claimed that they would 

independendy review the factual justifications for any invocation o f the police power — i.e. 

whether, for example, legislation was really necessary for the protection o f  public health.”̂ ''

Whereas the Supreme Court’s stance was never popular in political circles, its activism brought 

it into stark conflict with President Roosevelt’s post-depression “New Deal” legislative 

programme — a good deal o f which was struck down on the basis o f  Lj)chner. Ultimately, 

through a combination o f political pressure via a court-packing proposal, and arguably from 

internal pressures on the Court from less-activist judges such as Louis Brandeis and Felix 

Frankfurter, the Court capitulated on its intense review in West Coast Hotels v Parrish}^  ̂ One 

year later, in the famous footoote four o f  United States v Carotene Products,̂ ^̂  the Court translated 

its new approach into the language o f  facts. In cases o f  “ordinary commercial regulation”,’®̂ 

legislation could only be shown to be unconstitutional where:-

Chapter 1, at 36. The history and lingering effects o f the L/)chner-e.tz activism will be discussed in more detail 
in Chapter 6, at 220-224.

See e.g. hochner v New York (1905) 198 US 64; Retirement Board v Alton Railroad Co. (1935) 295 US 330; Schechter 
'Poultry Corp. v United States (1935) 295 US 495; Louisville Joint Stock Land Bank v Randford (1935) 295 US 555; 
Hopkins Federal Savings <& Loan v Ckary (1935) 296 US 315; United States v Butler (1936) 297 US 1; Carter v Carter 
Coal Co. (1936) 298 US 238.
' “2 See Perry, “Abortion, The Public Morals, And the Police Power: The Ethical Function o f Substantive Due 
Process” (1975-76) 23 U.C.L.A. L . Rev. 689, at 697; Corwin, Liberty Against Government (Baton Rouge, Louisiana 
State University Press, 1948) at 88. The concept o f the police power and its roots in American constitutional 
history are discussed in more detail in Chapter 6.
' “3 (1905) 198 US 64

There are obviously differing degrees o f proof, but Lochner seemed to require perfect proof and it was out o f 
this requirement that the Brandeis Brief was bom  in the case o f  Muller v Oregon (1908) 208 US 412 where Louis 
Brandeis, as attorney for the State, submitted a voluminous brief o f detailed statistical, sociological and economic 
justifications for legislation limiting the working hours o f  women. The legislation withstood scrutiny. The tactic 
was repeated in Bunting v Oregon (1917) 243 US 426, this time with later associate justice o f  the Supreme Court, 
FeUx Frankfurter, arguing for Oregon legislation on the basis o f a brief prepared by Brandeis.

West Coast Hotel Co. v Parrish (1937) 300 US 379.
United States v Carotene Products Co (1938) 304 US 144.
It is arguable that the Carotene approach is slightly beyond that which was expressed in West Coast Hotel Co. v 

Parrish (1937) 300 US 379. That case, which heralded the end o f the Lochner-eta., held that deference would be 
required in respect o f  social or economic regulatory legislation. Carotene on the other hand seems to restrict 
deference to cases involving “ordinary commercial regulation” . The present situation seems to be a combination 
o f  the two. W hen a court defers in the United States it defers to legislative facts and thus echoes Carotene. That 
is to say, it defers to the view that sufficient facts exist to uphold the rationality o f the law. However, the extent 
o f  that deference is perhaps more accurately described by West Parrish than it is by Carotene in the sense that it
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P^acts made known or generally assumed [show the legislation to be] o f such a character as to preclude 

the assumption that it rests upon some rational basis....

On the other hand, “more exacting judicial inquiry” was appropriate where legislation affected  

fundamental rights, affected democratic process or burdened “discrete and insular 

minorities”.’”® This is the foundation o f  the present position in the United States whereby the 

court can independendy review the factual justification for legislation where that legislation 

implicates fundamental rights"® but not where legislation implicates constitutional principles 

o/Aerthan fundamental rights, such as econom ic liberty interests and so on .” '

O n occasion courts in Canada expressly discuss deference through the language o f  facts. For 

example, in RJR-MacDona/d,^'^ a majority o f  the Canadian Supreme Court seemed to suggest 

that deference was m ost legitimate where it was to facts found by the legislature."^ More 

recendy in Chaoulli v Q u e b e c ,Descham ps j"^ in the Supreme Court seem ed to indicate that 

deference would not be appropriate in cases where it could not be said that the Court had an 

inferior understanding o f  “legislative fact” than the legislature itself. Indeed, as we will see in 

the next section, it is arguable that concerns about the relative factual awareness o f  courts and

applies generally in issues o f  social and economic hberty rather than simply in “ordinary commercial 
transactions” .

United States v Carotene Products Co (1938) 304 US 144, at 152, n4.
United States v Carotene Products Co (1938) 304 US 144, at 152, n4.
O r which touches upon other aspects o f liberty deemed sufficiendy fundamental or important to warrant 

strict scrutiny. See Chapter 3, at 64-66.
See Solove, “The Darkest Domain: Deference, Judicial Review, and the BiU o f Rights” (1999) 84 loiva L . Rev. 

941, at 955.
>'2 [1995] 3 SCR 199.

[1995] 3 SCR 199 at paras. 133-135. See also R v Edwards Books and A r t h td  [1986] 2 SCR 713, at para. 183 
(noting in respect o f “legislative choices” to impose Sunday closing regulations that “ [t]hese choices require an 
in-depth knowledge o f all the circumstances. They are choices a court is not in a position to make.”).

[2005] 1 SCR 791.
It should be noted, however, that Deschamp J ’s judgment deals with the level o f deference appropriate when 

evaluating legislative limitations on rights under the Quebec Charter. He did not consider s.l justification under 
the Canadian Charter. However, he also relies on previous authority (Ford vQuebec [1988] 2 SCR 712) to hold that 
the same principles o f adjudication as applicable under s.l and Oakes apply to the Quebec Charter. See [2005] 1 
SCR 791, at para. 48. His discussion o f  deference then would seem to apply to both an evaluation o f legislative 
justification under the Quebec and Canadian Charters. In a joint judgment, McLachUn CJ, Major and Bastarache 
JJ agreed with Deschamps J ’s analysis o f  the Quebec Charter. This would seem to indicate that they also agree 
with his understanding o f deference as applicable to both Quebec and Canadian Charters. Indeed, when dealing 
with s.l, nothing is said about deference, perhaps indicating agreement with Deschamps J ’s rejection o f it. That 
said, as we wiU see at later points in this Chapter, there are numerous different strands to the Court’s approach to 
deference in Chaoulli. Whereas the discussion o f the relative degree o f information before the court and 
legislature seems to indicate a rationale based on concerns o f  practical institutional competence, there are also 
elements o f  the “due deference” model (see [2005] 1 SCR 791, at paras., 97-98 per Deschamps J and at paras., 
154-155 per McLachUn CJ, Major and Bastarache JJ). Indeed, there is also a hint that deference may be 
legitimate where the State requires time to formulate a response to constitutional problems (see [2005] 1 SCR 
791, at para. 94). One can also detect what seems to be a rejection o f  the idea o f legislative guardianship o f rights 
(see [2005] 1 SCR 791, at para. 89). In short, the Court’s approach is quite confusing and seems relatively 
unprincipled, a point which has not gone unnoticed. See King, “Constitutional Rights and Social Welfare: A 
Comment on the Canadian Decision” [2006] 69 M .L.R. 631.
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legislatures is an aspect o f  the “complexity rationale”."̂  In the United Kingdom, however, 

whereas courts have spoke about “complexity” o f particular issues, no court”  ̂ to my 

knowledge has expressed deference via an association with facts in quite as pointed a sense as 

in the United States or as in Chaoulli}^^

That said, courts in Canada and the United Kingdom have, as we have seen, deferred when 

legislation comes within certain discrete “areas” o f policy. It is not beyond the realms of  

possibility that whereas courts may not always say so, such deference is associated with the 

idea that certain types o f  empirical judgments may be too complex for the judiciary and beyond 

its competence to “second guess”. Equally, however, one could explain the normative or 

jurisprudential deference in social or economic matters through the fact-model. One would 

simply suggest that the court is, for some jurisprudential reason, prohibited from evaluating

[2005] 1 SCR 791, at para. 87. That said, there are inconsistencies with how the Supreme Court approaches 
the legislature’s empirical justifications for legislation which regulates aspects o f electoral law. Four cases, in 
particular, illustrate this point. Ubman v Quebec [1997] 3 SCR 569 concerned Quebec’s limitations on third party 
spending in relation to referendums. Thomson Newspapers v Canada [1998] 1 SCR 877 concerned a federal law 
prohibiting the publishing o f opinion polls in the three day period before an election. Sauve v Canada [2002] 3 
SCR 519 concerned the disenfranchisement o f  prisoners and A.ttom ^ General of Canada v Harper 2004 SCCDJ 
1571 concerned federal limits on third party electoral expenditure. In LJbman the Court adopted a relatively 
deferential approach in respect o f  how it evaluated the Quebec legislature’s assertion that third party spending 
actually caused “harm ” to the proper holding o f  referenda on the basis that some third parties may be in a 
position to spend more than others. As Geddis puts it, in “Libertie, Egalite, Argent: Third Party Election 
Spending and the Charter”, loc. cit., n.9, at 445-446 “it did not demand that the governm ent.. .empirically 
demonstrate that such unequal spending is effective in the sense o f  altering how individuals may v o te ...” . That 
would tally with an observation o f Cameron in 1992 that “section 1 o f the Charter indifferent to the efficacy o f 
the government’s legislation” . See Cameron, “Abstract Principle v Contextual Conceptions o f Harm: A 
Comment on R Butlet’’, loc. cit., n.9, at 1150. However, in Thomson, the Court was far more willing to investigate 
the extent to which the publication o f opinion polls would actually influence voters (i.e. the feared result or 
harm). Geddis, at 448-460, argues that the decision in Sauve tends to reflect the Thomson approach, whereas the 
decision in Harper tends to reflect a greater willingness (as in Ubman) to accept legislative decisions by demanding 
“very little from the government” by way o f  demonstration o f  the connection between prohibited conduct 
(prisoners voting or third party spending) and the feared result (enhancing civic responsibility and respect for the 
rule o f  law in Sauve and prevention o f  electoral manipulation in Harper).

Although it may be noted that David Feldman has analysed the relationship between facts and some deference 
in the context o f United Kingdom jurisprudence. See Feldman, “Human Rights, Terrorism and Risk: The Roles 
o f Politicians and Judges” [2006] P.L. 364

Three cases decided under Article 5 o f the ECH R seemed to hint that the Strasbourg Court would defer to 
facts found at the national level. See G u^ardi v Italy (1981) 3 EHRR 333 (full review o f facts undermining 
decision to place claimant in special detention); l^berti v Itafy (1984) 6 EHRR 440; Ashingdane v the United Kingdom 
(1985) 7 EHRR 528 (both concerned national determinations as to the mental fitness o f  a detained person.). In 
those cases, the Court actually proceeded to reach its own opinion on the relevant medical evidence. Indeed, in 
Gu!^ardi, Zekia J felt it necessary in dissent to strongly stress the margin o f appreciation that he felt the majority 
was neglecting in respect o f facts found at the national level. It may also be noted that Market Intern Verlag GmbH 
V Germany (1990) 12 EH RR 161 seemed to suggest that the Court would not “undertake a re-examination o f  the 
facts and aU the circumstances o f  each case” in the context o f  commercial speech. Market Intern, however, is 
heavily criticised (partly for this reason) for a failure to conduct any real review o f Umitations on commercial 
speech. See e.g. Merieux, “The German Competition Law and Article 10 ECH R” (1995) 20 Euro. L. Riv. 388. 
Indeed, it is instructive that when commercial speech came before the Court in Maronek v Slovakia, no.32686/96, 
19 April 2001 the Court did not repeat the fact-deference o f Market Intern. Rather, it preferred to express the less- 
favoured position o f  commercial speech by reference, at para. 59, to a “reasonable requirement of 
proportionality” . There was, in other words, nothing special about facts. For other recent examples o f the Court 
conducting what appears to be de novo review o f domestically-found facts see G ar^lik v Poland (2004) 38 EHRR 
477 and Skalka v Poland, no. 43425/98, 27 May 2003.
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the empirical basis of laws in those “areas”. Indeed, in the context o f the American 

experience, one can reasonably query whether the ipost-Carolene deference is because it is 

thought that courts are generally less equipped to deal in matters of social or economic policy, 

or whether intense judicial review in these areas of policy is normatively “off bounds” due to 

some lingering effects of l^chner-&t% activism."’

Perhaps the best one may say is that on all available benchmarks, courts are not seen as 

presumptively unable to conduct empirical review of statutes through consideration of legislative 

facts. This, it is submitted, is quite reasonable, because as we have seen previously, 

constitutional theory has left behind the idea o f a b s o l u t i s m . B a la n c in g  or means-end 

analysis, by its very nature, involves some assessment o f the empirical foundations o f laws. 

However, in certain types of cases, it is believed that courts may lack an institutional 

competence or normative entidement to review findings of legislative fact and thus “ fact- 

deference” may simply reflect broader themes in deference.

C o m p l e x it y  - T h e  D if f ic u l t y  o f  t h e  L e g is l a t iv e  T a s k

On occasion, courts have held that deference may be appropriate on the basis of the 

complexity or difficulty of the legislative task. To avoid excessive repetition, it is proposed to 

use the Canadian jurisprudence as a model with comparative observations included where 

appropriate.

As we have seen, after the Oakes test was formulated in Canada, the Supreme Court 

immediately began to “water down” the potential for its non-deferential application.'^' There 

were several ways in which this was done, but one method, which the Supreme Court 

considered in the landmark decision of RJR-MacDona/d v Canadd^ was that deference may be 

appropriate on the basis of the difficulty of the task which they may have faced when

On the pervasive resonance o f  lochner \n American constitutional discourse see Choudy, “The Lochner Era 
and Comparative Constitutionalism” [2004] 2 Int. J. Const. L. 1.

Introduction, at 14-16; Chapter 3, at 60-62.
See generally Newman, “The Limitation o f  Rights: A Comparative Evolution and Ideology o f the Oakes and 

Sparrow Tests”, loc. cit., n.8; Dassios & Prophet, “Charter Section 1: The Decline o f Grand Unified Theory and 
the Trend Towards Deference in the Supreme Court o f  Canada” (1993) 15 Advocates Q. 289; Mendes, “In Search 
of a Theory o f  Social Justice: The Supreme Court Reconceives the Oakes'Vts^’ (1990) 24 Kevue Juridique Themis 1.

RJR-MacDona/d Inc. v Canada [1995] 3 SCR 199.
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legislating. The majority o f  the Court, however, held quite clearly that deference could not be 

justified on the basis that the “problem is serious and the solution difficult”.

On the other hand, the idea that the complexity o f  the problem facing the legislature may 

attract deference is reflected in the notion that deference may be appropriate in cases where 

the legislature has sought to balance or mediate between competing rights and interests. That, 

it has been said (both in Canada and the United Kingdom), is a difficult and complex task and 

worthy o f deference.’̂ "* It is notable, however, that the Supreme Court o f  Canada does not 

seem to believe that any balance struck by the legislature automatically attracts deference.’̂  ̂

Rather, the Court may independendy review the terms upon which such balances are struck. 

Take, for example. United Food and Commercial Workers v KMart Canada^^  ̂ which concerned a

[1995] 3 SCR 199, at para 136. This would be “to diminish the role o f the courts in the constitutional process 
and to weaken the structure o f  rights upon which our constitution and our nation is founded.” It may be noted, 
however, that the majority seemed to accept the idea that context could be relevant, but at the same time it held, 
at para. 134 that “ [c]ontext.. .cannot be carried to the extreme o f treating the challenged law as a unique socio
economic phenom enon, o f  which Parliament is deemed the best judge.” Further, at para. 135, it held that “the 
difficulty o f devising legislative solutions to social problems which may be only incompletely understood may 
also affect the degree o f deference that the courts accord to Parliament or the Legislature” and cited from 
Committee for the Commonwealth of Canada v Canada [1991] 1 SCR. 139, at 248, to the effect that “some deference 
must be paid to the legislators and the difficulties inherent in the process o f  drafting rules o f  general application.” 
Whereas it is difficult to be certain about precisely what the majority was attempting to say in RjR it is arguable 
that it accepted the notion o f  “context” insofar as it may indicate that a particular type o f law is not perj'ectly 
capable o f empirical justification. This will be discussed in more detail in Chapter 8, but it is arguable that the 
Court was referring to the notion that some legislation may reflect value judgments rather than simply empirical 
assessments o f social need. That said, this may be something o f  a speculative reading and the difficulty in 
reconciling the discussion o f context, with the seeming rejection o f the idea o f  deferring to “difficult” legislative 
solutions may remain.
’2'* See e.g. Dunmore v A .ttom ^ General for Ontario 2001 SCCDJ 127, at para. 68 per Bastarache J delivering the 
majority opinion (referring to “a weighing o f complex values and policy considerations that are often difficult to 
balance”); A ttorn^ General of Canada v Harper 2004 SCCDJ 1571, at para. 87 again per Bastarache J writing for the 
majority (stressing complexity in task o f striking balance between relevant interests in electoral policy). See also 
Irwin Toy L td  v Quebec [1989] 1 SCR 927, at 993, 999-1000; McKinney v. University of Guelph [1990] 3 SCR 229, 317- 
19; Egan v Canada [1995] 2 S.C.R. 513, at paras. 29,105-108. In the British context see e.g. R (Hooper) v Secretary of 
State for Woriz and Pensions [2002] EW HC 191 (Admin), at para. 115; R (SRJ v Nottingham Magistrates’ Court [2001] 
EW HC Admin 802, at para. 16; R v Benjafteid [2001] 3 WLR 75, 103, para 87; R v DPP, exp  Kebilene [2000] 2 AC 
326, at 380-381; R (Pro-Life Alliance) v BBC  [2001] UK HL 23, at para. 13. In the ECH R context see e.g. 
Chassagnou v France (1999) 29 EH RR 615, para 113, and Hatton v United Kingdom (2003) 37 EHRR 611, paras 97-98. 
See also the recent decision in Montreal (City) v 2952-1366 Quebec Inc [2005] 2 SCR 141 which concemed Quebec 
bye-laws prohibiting certain forms o f external noise. The Supreme Court held, at para. 94, that a measure of 
latitude was required pardy because Quebec officials had attempted to deal with a social issue where rights and 
interests conflict (i.e. strike a balance) but also, at paras. 95-97, on the basis o f  the practical difficulty in 
combating noise pollution in the least restrictive manner possible. O n the one hand, one may see an element o f 
the supposedly forbidden logic that the “problem is serious and the solution difficult”, but on the other hand, 
this practical difficulty arises in the context o f  balancing competing rights and interests. Perhaps it may be the case 
that practical complexity and difficulty is not enough o f itself, but where it arises in the context o f  balancing such 
competing interests it becomes more relevant.

As a coroUary, Canadian courts have said that less deference may be appropriate where the legislature does not 
act to balance or mediate between competing interests, but where the State is the “the singular antagonist o f  the 
individual whose right has been infringed” -  Irwin Toy v Quebec [1989] 1 SCR 927, at 994 cited and discussed in 
RJR MacDonald Inc. v Canada [1995] 3 SCR 199, at paras. 68-69; Thomson Newspapers v Canada [1998] 1 SCR 877, at 
para. 88; United Food and Commercial Wori^ers v KMart Canada 1999 SCCDJ 37, at para. 80.
'2  ̂C f the English case o f  R  f  DPP, ex p  Kebilene [2000] 2 AC 326 where balance per se, was said to be a reason (but 
not necessarily the only reason) to defer.
'2'̂  United Food and Commercial Workers v KMart Canada 1999 SCCDJ 37.
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challenge to legislation preventing striking workers from  disseminating literature explaming 

their grievances at their places o f  work. Whereas the legislature had attem pted to strike a 

balance between the economic interests o f the employer and the obvious labour rights o f  the 

employee, the Court held that it had failed to take into account the public interest in receiving 

the literature. It seemed that the complexity rationale would only “kick in” if the balance itself 

took into account the proper interests.'^*

The third scenario where the complexity rationale is relevant is in relation to how courts 

review some types o f empirical judgments made by the legislature. O ne way in which this 

arises is in the context o f the argument that the legitimacy o f legislative objectives (i.e. the first 

step in the Oakes test) depends on the extent to which the risk o f the feared results would 

acmally be obviated by prohibiting the conduct in question. To put this in a practical context, 

if the objective o f preventing harm to children was invoked to justify measures preventing the 

possession o f child pornography, then it would have to be shown, to some standard o f  proof, 

that possession (conduct sought to be prohibited) would actually produce such harm  (the 

feared r e s u l t ) . A n d ,  o f course, the question would then be how deferentially a court should 

assess evidence that the legislature relied upon in support o f such a link. In a more general 

sense, this is part o f a wider question about the extent to which the legislamre m ust justify its 

choice o f  measures — m ust it show with scientific perfection that, for example, tobacco 

advertisements may cause people to smoke?’ ”̂ O r m ust it show that its particular choice o f 

means is scientifically demonstrable as the least restrictive alternative?

For the m ost part, the Supreme Court has answered these questions by stating that the degree 

o f  justification required varies according to whether a connection between the conduct sought 

to be prohibited and the feared result could be dem onstrated with scientific precision or 

not.'^' The logic o f this approach seems to be that if scientific dem onstration o f a connection

>28 See also Attorney General for Ontario v M  H  1999 SCCDJ 10, at paras. 141-142. Something similar may be 
said about the recent decision in Chaoulli v Quebec [2005] 1 SCR 791, at para. 95 where, in a generally non- 
deferential decision, D escham ps J indicated that, in general (if not in this particular case) “ .. .a  court must show  
deference where the evidence establishes that the government has assigned proper weight to each o f  the 
competing interests.” As noted above, however, at n . l l5 ,  the Chaoulli decision is open to the criticism o f  being 
relatively unprincipled in its discussion o f  deference. See King, “Constitutional Rights and Social Welfare; A  
Comment on the Canadian Chaoulli D ecision”, loc. cit., n . l l5 .  Thus, it is difficult to know precisely what the 
operative rationale for rejecting deference was in this case.
™ This example is taken from The Queen v Sharpe 2001 SCCDJ 42.

R]R MacDonald Inc. v Canada [1995] 3 SCR 199.
See e.g. Thomson Newspapers v Canada [1998] 1 SCR 877, at paras. 104-107. The Court strongly differed over 

the application o f  this principle in The Queen v Sharpe 2001 SCCDJ 42 and A ttorn^ General of Canada v Harper 2004 
SCCDJ 1571, In Sharpe, the majority led by McLachUn CJC required far stronger evidence than the minority in 
respect o f  the connection between the possession o f  child pornography and the harm such would cause to 
children. In Harper, it was a majority led by Bastarache J who argued that there was no need for strong evidence
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was possible, then the Court would be less willing to defer as there would be less excuse for 

“getting it wrong”.’^̂ On the other hand, if  the connection could not be proven as a matter o f  

cold science, then deference would be shown to the legislature’s assertion o f  a connection 

between the feared result and the conduct sought to be prohibited largely on the basis that 

without “pure” scientific proof o f a connection, the legislature had to make a difficult value 

judgment.'^^

It is, however, quite difficult to pin down the precise jurisprudential nature o f the complexity 

rationale. On the one hand, the very issue o f  complexity intimates that particular issues may 

be “difficult” which suggests that it may draw on competence based reasons for deference. 

Perhaps particular matters, by reason o f  their complexity, are simply better decided by the 

legislature who may be more expert in those matters. Indeed, the ECtHR has used this kind 

o f complexity rationale on several occasions.’ "̂*

However, not all examples o f the complexity rationale can be explained on the basis o f  

arguments about practical institutional competence. Suppose, for example, one could not 

show that a scientific connection existed between, for example, third party expenditure on 

election advertising and electoral manipulation.'^^ This would hit both the courts and 

legislature equally and just as the courts cannot evaluate the connection with cold science, 

neither could the legislature. Therefore, deferring on the basis o f  complexity may involve the 

court excusing the legislature rather than deferring to a superior institutional competence.

to connect the conduct sought to be prohibited (third party election expenditure) with the feared result 
(perception o f electoral manipulation).

In this regard see the recent decision o f Chaoulli vQuebec [2005] 1 SCR 791. See also Moon, “Justified Limits 
on Free Expression: The Collapse o f the General Approach to Limits on Charter Rights” , loc. cit., n.9, at 358. 
(“In Irwin Toy there was little dispute that protecting children from manipulation was an objective important 
enough to justify restricting free expression. The more difficult issue was whether or not the government had 
proved that the restriction on advertising advanced this im portant end effectively and without unnecessarily 
impairing freedom o f expression. In seeking to justify the restriction on advertising directed at children who 
were thirteen and under, the legislature relied on social science evidence that children were unable to assess 
advertisements critically. However, this evidence was not clear cut, particularly on the question o f whether 
children over the age o f six were subject to the manipulative influence o f  advertisements. Yet the Court deferred 
to the government’s reading o f  the social science evidence.”).

See generally Pinard, “Evidentiary Principles with Respect to Judicial Review o f  Constitutionality: A Risk 
Management Perspective”, in Law Commission o f Canada ed., and Risk (Vancouver, UBC Press, 2005) 121. 
In a more general sense, this is a reflection o f the general idea that where choices must be made in constitutional 
decision-making it may be felt that it is better to treat the choices o f  the legislature with more authority than 
those o f  the court. Just as the text may be under-determinate, facts supporting a particular enactment may be 
under-determinate and thus, a court may defer on the basis that legislatures may “better” at dealing with under- 
determinate facts than courts. This is discussed in more detail in Chapter 8, at 292. Thanks are due to P ro f  
Dwight Newman o f the University o f Saskatchewan whose comments caused me to clarify this point.
'5“' See e.g. Powell &  Bu^nor v The United Kingdom (1990) 12 EH RR 355; Gillow v The United Kingdom (1989) 11 
EHRR 335. Both those cases extended wide margins o f  appreciation to the United Kingdom’s efforts to restrain 
noise pollution around Heathrow airport partly on the basis o f the technicality o f  the issue.
'55 A.ttomey General of Canada v Harper 2004 SCCDJ 1571.
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which, it is submitted, involves a pre-theoretical commitment to an institutional arrangement 

which already privileges the legislature’s constitutional views over that o f the court.” ''

A similar point may also be made in the context of British jurisprudence and the notion of 

“balance” as a reason for deference. For example, in R y DPP ex parte Kebilene^^ it was said 

that a decision on deference would depend on inter alia, whether the question at issue involved 

a legislative balancing of rights or interests and whether the Court has the requisite practical 

competence to conduct review.'^* Thus, questions o f balance and o f competence can be 

mutually exclusive. This reflects a point made by Michael Perry — labelling an issue complex 

may mean that there are a range of answers o f which some are no more reasonable than 

o t h e r s . I n  such a case, as in Britain (as we have seen in relation to the British invocation of 

the indeterminacy rationale), the court may choose to defer to the legislamre’s selection from 

this range of reasonable alternatives. If this is the case, however, then privileging the 

legislature over the court depends on some deeper theory which “tips the scales”. I do not 

mean to say that such a theory cannot exist -  I simply wish to suggest that this may be what is 

“going on” beneath some invocations of the complexity rationale.

In t e r f e r in g  W it h  L e g is l a t iv e  P r o g r e s s ?

In Canada, it has been argued that the State is entitied to deference in cases where legislation 

under challenge is said to be one step in an evolving method for dealing with particular social 

problems.'''” For example, in Attorney General for Ontario v M  H  it was argued that whereas 

legislation may have effected a discrimination against same-sex couples, it was part of an 

approach whereby inclusion of same-sex couples into the Canadian welfare framework would

'5'' O f course, the above point applies only to cases where courts refer to the complexity o f  a particular legislative 
task without expressly relating that to a discussion o f relative institutional competence. Insofar as courts do relate 
complexity to such matters, then complexity falls within the general heading o f “arguments about practical 
institutional competence”. The point here is simply that in cases where this is not made express, it is arguable 
that the legislature is being excused on some pre-existing theory. In this regard see e.g. R/R MacDonald Inc. v 
Canada [1995] 3 SCR 199, at para 135 (“The difficulty o f devising legislative solutions to social problems which 
may be only incompletely understood may also affect the degree o f deference that the courts accord to 
Parliament or the Legislature.”); R (Hooper) v Secretary of State for Work and Pensions [2002] EWHC 191 (Admin), at 
para. 115 (“In determining how to target resources to those in need, the legislature is entided to impose “bright 
line” rules which are easy to apply and which may not focus with precision on the merits o f  individual cases. N o  
logic can indicate where the balance should be struck; evaluative judgments are required, based on experience.”). 
Here the courts do not really argue that courts are worse than legislature’s in this regard, but rather that 
legislature’s are simply allowed a measure o f deference in these kinds o f  cases.

[2000] 2 AC 326.
[2000] 2 AC 326, at 381.

'S'* See Perry, “The Constitution, The Courts, and The Question o f  Minimalism” (1993) 88 Nw. U. L. Rev. 84, at 
127; Perry “Protecting Human Rights in a Democracy: What Role for the Courts?”, loc. cit., n .l, at 661.

See e.g. Attorney General for Ontario vM  1999 SCCDJ 10; Vriend v Alberta [1998] 1 SCR 493.
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be achieved incrementally.’''' Taking steps, however, does not get rid o f  the problem until one 

takes the last step. So, a partial inclusion o f same-sex couples into such a framework does not 

avoid the fact that they are not as included as other couples and thus some discrimination
142remains.

Nevertheless, it was argued that the Court should defer to legislative discretion on the basis 

that the legislature has consciously chosen to attack the root problem in an incremental 

fashion. The Supreme Court, however, rejected this holding that “[g]overnment 

incrementalism.. .is generally an inappropriate justification for Charter violations. 

Legislation, it seems, stands or falls on its own feet, not on the basis o f its place in a prolonged 

legislative programme.’"'̂

Something o f  a different situation occurs where the State contends that it is entided to some 

“breathing space” to formulate a response to a particular problem. In R (Hooper) v Secretary of 

State for Work and P en sio n s ,it was alleged that a failure to pay widow’s benefit to widowers 

was an unlawful discrimination in breach o f  Article 14 ECHR. The rationale behind the law 

was that the husband was the “breadwinner” o f  the married couple. If he died, the wife 

would lose her financial support, whereas if  she died, the husband would not lose his. At the

1999 SCCDJ 10, at para. 144.
T he no tion  o f  “consensus” in the jurisprudence o f  the E C tH R  can appear similar to this kind o f  approach. 

T o  pu t it briefly, a w ider m argin o f  appreciation applies in areas w here there is a lack o f  pan-E uropean  consensus 
on  a particular m atter, such as how  best to  acco m m o d ate /trea t same sex couples w ithin the dom estic legislative 
fram ew ork. See e.g. the wide m argin afforded Esteves^ v Spain, no. 56501/00 , 10 May 2001. As the Strasbourg 
C ourt observed a shift tow ards a m ore general accom m odation o f  sam e-sex relationships in dom estic legislative 
fram ew orks, its scrutiny tended to  increase. See e.g. Kamer v Austria  (2003) 38 E H R R  528. T his can som etim es 
be expressed as if  the E C tH R  wishes to  take a “ stand-offish” role w here dom estic attitudes tow ards a particular 
social issue are stiU “developing” .
143 1 9 9 9  SCCDJ 10, at para. 144, relying on Vriend vA.lberta [1998] 1 SCR 493.

It may be no ted , how ever, tha t this kind o f  argum ent had succeeded in the earlier decision o f  Egan v Canada 
[1995] 2 SCR 513. T he Suprem e C ourt in A .tto m ^  General fo r Ontario v M  H , how ever, argued that the 
approach in  Egan may have been  influenced by concerns abou t the appropriateness o f  intervening in decisions 
about the d istribution  and allocation o f  central finances. F o r the sake o f  com pleteness, it m ay be no ted  that in 
Ubman v Quebec [1997] 3 SCR 569 the Canadian Suprem e C ourt read the C harter to require that electoral 
legislation should be m odelled on  the principle o f  electoral equality. In  a later a ttem pt to  fulfil the requirem ents 
o f  this m odel, the State passed a law w hich limited the am oun t w hich th ird  parties could spend on  election 
advertisem ents. I t  was argued that this w ould prohibit, fo r exam ple, wealthy corporations skewing election 
results by throw ing vast financial resources in to  advertising cam paigns for their preferred  candidate. H ow ever, 
the legislation was arguably over-broad in m any respects. W hen  it was challenged in A tto rn ^  General o f Canada v 
Harper 2004 SCCDJ 1571, the key issue was w hether the C ourt w ould defer to  the legislature’s in terpre tation  o f  
the Ubman  m odel o f  electoral equality. T he majority decision (penned by Bastarache J) reasoned tha t deference 
was justified partly because Parliam ent was attem pting  to  m eet a target set by the C ourt. See 2004 SCCDJ 1571, 
at paras 63-64. A t the same time, how ever, the m ajority’s deference was also justified on  account o f  the 
“balance” involved and on  the difficulty o f  the task. See 2004 SCCDJ 1571, at para 87 (“T he difficulties o f  
striking this balance are evident. G iven the right o f  Parliam ent to choose C anada’s electoral m odel and the 
nuances inheren t in  im plem enting this m odel, the C ourt m ust approach  the justification analysis w ith 
deference.”). Indeed , it has been said that the idea o f  increm entalism  in Canadian deference discourse “appears 
to  have been abandoned” . See Johnson , “A bdicating Responsibility: T he U nprincipled Use o f  D eference in 
Utvoie V Canadd’ (2004) A1 Alberta. U  Rev. 561, at 564.

R (Hooper) v Secretary o f State fo r  Work and Pensions [2003] 3 All E R  673.
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time the challenge was made in Hooper, this image o f  the non-earning wife could not be 

s u p p o r t e d . H o w e v e r ,  the State argued it was entided to a period to reflect upon how  best to 

deal with the admittedly unlawful discrimination. Whereas the Court o f  Appeal rejected this 

argument. Lord H offm an in the H ouse o f  Lords (although not overturning the Court o f  

Appeal’s decision in whole) seemed to recognise this as a reason for hesitance:-

I can quite understand that if one has a form o f discrimination which was historically justified but, with 

changes in society, has gradually lost its justification, a period o f  consultation, drafting and debate must 

be included in the time which the legislature may reasonably consider appropriate for making a change. 

Up to the point at which that time is exceeded, there is no violation o f  a Convention right.

British courts have accepted similar arguments in other cases. Deference, or a wide margin o f  

appreciation, may be appropriate, it is said, where Parliament is attempting to deal with a 

particular situation which may, nevertheless, still present a question o f  Convention- 

compatibility.’*'*

It is arguable however, that this -  and any argument like it — is not really an example o f  

deference. D eference, as I have argued, entails a court deferring to a legislative decision  

(whether actual or hypothetical) that legislation is actually constitutional or compatible with 

the equivalent supra-legislative norm. In these cases however, the court is not deferring to a 

legislative view on the Convention, but rather to no decision at all as the legislature has not yet 

actually decided the point but, rather, is “working on it” . That is not deference, but rather 

som e other technique o f  avoidance or judicial restraint.’"*̂

It was recognised by both sides that the original justification had slipped away.
[2006] 1 AU ER 487, at para. 62.
See e.g. R (Smith) v harking and Dagenham Landon Borough Council [2002] All ER (D) 266 where Travellers argued 

that legislation, alleged to provide inadequate security from eviction, was in breach o f  Article 8 ECHR. The 
State’s response was that when the legislation was enacted, the nomadic nature o f Travellers rendered such 
protection superfluous. However, it was argued that the nomadic tradition was declining in favour o f  a more 
settled life-style and therefore that the rationale behind the legislation was outdated. As in Hooper, the State 
argued that it was making efforts to remedy the problem. See [2002] AU ER (D) 266, at paras. 34-35. The Court 
accepted this and held that it must defer to Parliament’s view that withholding security from eviction was 
compatible with the ECHR. See also the recent decision House o f  Lord’s decision in Secretary of State for Work and 
Pensions v M  [2006] U K HL 11 where it seemed to be accepted that until the enactment o f the Civil Partnerships 
Act, 2004, persons in single sex relationships would receive less child maintenance than if their partner was o f a 
different sex. Lord Nicholls, delivering the lead speech, reUed on the Hooper approach, holding that whatever 
treatment had been meted out to same-sex couples prior to the enactment o f the 2004 Act was within the State’s 
“margin o f appreciation” . See [2006] U K HL 11, at para. 96. It may be noted that in the recent case o f  Chaoulli v 
Quebec [2005] 1 SCR 791, Deschamps J (on a point apparently agreed with by a majority o f  the court — see above 
at n .ll5 )  held that deference may be appropriate in “situations in which a government might lack time to 
implement programs or amend legislation following the emergence o f new social, economic or political 
conditions.” This, however, was not an operative rationale in the decision as deference, on the facts o f  the case, 
was held not to be appropriate. See [2005] 1 SCR 791, at para. 94.

This does not mean that such restraint is indefensible. It simply means that it is indefensible insofar as one 
attempts to pass it o ff as deference.



Chapter 4 — Comparative Perspectives on the Deference Question

E a r n i n g  D e f e r e n c e  /  D u e  D e f e r e n c e ^̂®

It is one thing to accept the need to defer to an opinion which can be seen to be the product of 

reasoned consideration based on policy; it is quite another thing to be required to accept, without 

question, an opinion for which no reason of policy is advanced.

- Wilson V First County Trust} '̂̂

In several recent British cases, courts have indicated that they will only defer to actual 

legislative decision-making under the banner o f  the ECHR. That is to say, it must be 

positively demonstrated that Parliament considered the question now before the court and 

concluded that a particular course o f  action was compatible with the ECHR. This, it must be 

noted, does not breach the content-independent rule o f  deferring on the basis o f  agreement 

with the legislative view as discussed in Chapter 1.’^̂ The court would not be saying that the 

legislature got it right. Rather, it would simply be saying that the legislature has actually done a 

“sufficient” job o f interpreting the constitution or equivalent supra-legislative norm.’^̂ The 

court may defer because it believed the legislative effort had earned that deference.

This can be explained in the context o f Wilson v First County Trust̂ '̂̂  which concerned 

consumer legislation that required specific terms to be included in particular contracts if  they 

were to be enforceable in court.’^̂ Without those terms, contracts were unenforceable 

irrespective o f  whether no prejudice was caused by their omission and irrespective o f  the loss 

which one party may incur. It was argued in Wilson that this laudable consumer protectionist 

objective could have been as effectively achieved by endowing the court with an ad hoc power

150 5gg generally Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept of ‘Due 
Deference’”, toe. cit., n.l5.
'5* Wilson V First County Trust [2001] 3 WLR 42, at 56. See also the earlier case of R Benjafteld [2001] 2 All ER 609 
for hints of the same approach.

Chapter 1, at 26-29.
Alternatively, one could suggest that if the court asks whether legislation can reasonably be regarded as 

constitutional then it is, essentially, asking if the legislative effort was reasonable. One may suggest, then, that the 
court is simply applying a normal reasonableness standard. This objection, however, would be misplaced. 
General reasonableness standards ask whether legislation, on its face, can be reasonably reconciled with the 
Constitution. The process that led to the legislation is largely irrelevant. On the other hand, when the court asks 
if the legislature did a reasonable job in interpreting the Constitution, it is not solely concerned with the legislative 
product, but with how that product came about. As Hunt puts it, there is a difference between a decision being 
“justifiable” and a decision being “justified”. Hunt, “Sovereignty’s BUght: Why Contemporary Public Law Needs 
the Concept o f ‘Due Deference’”, loc. cit., n.l5, at 340, 351, 352.
‘S'* [2001] 3 WLR 42.

The act in question was the Consumer Credit Act, 1974. Section 61(1) of that Act required that a “regulated 
agreement” would only be deemed to be properly executed where both parties to the contract signed a form 
containing prescribed terms, one of which was a term “stating the amount of the credit” involved. In this case, 
the amount of credit involved in a loan arrangement with a pawn-broker was held not to be correctly stated, and 
thus the loan contract was unenforceable.
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to determine whether justice would be served by enforcing the contract on a case-by-case 

basis.

The rights at issue in Wilson were the right to a fair hearing under Article 6 and the right not to 

be deprived o f  on e’s possessions under Article 1 o f  Protocol 1. The Court o f  Appeal agreed 

that those rights had been limited. Thus, justification was required. Further, the Court 

accepted the applicant’s claim that the rights could have been limited in a less intrusive manner 

while remaining consistent with the legislative objective by providing for such an ad hoc power. 

The proportionality test, as applied in Wilson, requires that the least restrictive measure be 

taken. This had not been done. However, there is always a question as to whether the court 

should require what is the absolutely least restrictive alternative, or whether it should defer to 

legislative choice. It may allow the legislamre, for example, to choose from a range o f  

reasonable alternatives.’^̂

In Wilson, the Court examined Hansard to determine the reasons as to why Parliament had 

excluded such an ad hoc judicial power. Finding that Parliament had not even addressed the 

issue, the Court found that it had nothing to defer to and so held the legislation to be 

overbroad.’ *̂ If, on the other hand. Parliament had acmally deliberated upon this and if  it 

could be shown that Parliament actually made a reasoned choice to exclude a potentially less 

restrictive alternative, then it seems that the Court would have held deference to be
159appropriate.

A similar argument in the context o f  housing law had been rejected less than a week previously in Donoghue v 
Poplar H A R C A  [2001] EW CA Civ 595. It was argued that legislation which required a Court, upon application 
to it, to order the eviction o f  a tenant where a notice to quit had been validly served was a disproportionate 
interference with Article 8 ECHR. The argument was that a floating judicial power to determine the “justice” of 
eviction subsequent upon serving a notice to quit would do less violence to the Article 8 rights. This was 
rejected. See [2001] EW CA Civ 595, at para. 68.
'57 See e.g. Ress.191 and 195.1 of the Criminal Code [1990] 1 SCR 1123, at 1196-97; R v Chaulk [1990] 3 SCR 1303, 
at 1340-41. This finds particularly cogent expression in RJR MacDonald Inc. v Canada [1995] 3 SCR 199, at para. 
160 (“The tailoring process seldom admits o f perfection and the courts must accord some leeway to the 
legislator. I f  the law falls within a range o f reasonable alternatives, the courts will not find it overbroad merely 
because they can conceive o f  an alternative which might better tailor objective to infringement.”).
'5* [2001] 3 WLR 42, at 57-58 per Sir Andrew Morritt VC (“In the present case, therefore, we are left without the 
assistance which examination of reports, preparatory material and debates in Parliament might have been 
expected to provide on the question ‘why was it thought necessary to deny to the courts the power to do what 
was just in those cases in which there was no document signed by the debtor which contained terms which 
would or might, at some future date, be prescribed by the Secretary o f State’? N or has the Secretary o f  State 
been able to explain to us, now, why it is thought necessary to deny to the courts the power to do what is just in 
those cases. We have been shown no material which helps us to understand why the executive thought it 
necessary to propose, o r why Parliament thought it necessary to enact, s 127(3) o f the 1974 Act in the form 
which it takes.”).
'5'’ By way o f  analogy, whereas the Supreme Court o f  Canada in R/R MacDonald Inc. v Canada [1995] 3 SCR 199 
held that it “will not find [a law] overbroad merely because they can conceive o f  an alternative which might better 
tailor objective to infringement” it also pointed out, at para. 160, that “ .. .if the government fails to explain why a 
sigmficantly less intrusive and equally effective measure was not chosen, the law may fail.”
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Whereas Wilson was not cited in several cases that followed it,’ “̂ a similar approach was taken 

at first instance in International Transport Koth GmbH v Secretary of State for the Home Department}^  ̂

As in Wilson, Sullivan J in Ro/A indicated that in considering the question o f alternative 

measures, Parliament would only be entitled to deference if  it could be demonstrated that 

alternatives — possibly less restrictive than that actually in use — had been considered and 

rejected.'^^ Similarly, \xv ^  an Application by Sinn Fein,̂ ^̂  Coghlin J expressly rejected an 

invitation to defer on the basis o f Parliament’s democratic identity'' '̂* in favour o f the Wilson- 

Koth approach. This case concerned the Convention-compatibiUty o f premising the 

availability o f  funding for political parties on whether or not members o f  the applicant party 

had taken the Oath o f  Allegiance upon election to and entry into Westminster. That, o f  

course, excluded Sinn Fein. Much like in Wilson, Coghlin J was unwilling to defer to a 

legislative choice o f  means without some evidence that potentially less restrictive means had 

been rejected as unacceptable.'^

The use o f this approach in the United Kingdom seems to have bled into ECHR 

jurisprudence in Hirst v The United Kingdom̂ ^̂  which concerned British legislation that 

prohibited an incarcerated prisoner from voting. Whereas the United Kingdom contended 

that it was entided to a wide margin o f appreciation,'*^’ lawyers for Hirst (perhaps inspired by 

the Wilson-Koth approach) argued that Parliament had never considered the fundamental 

question o f  whether this law was a proportionate restriction on the right to vote. The

R  (Dafy) V Secretary of State [2001] 2 AC 532; R fSRJ v Nottingham Magistrates Court [2001] EW HC Admin 802; v 
DPP [2002] 2 All ER 854.

International Transport Roth GmbH v Secretary of State for the Home Department, Unreported, Queens Bench, 5 
December 2001 (Sullivan J).

Unreported, Queens Bench, 5 December 2001, at paras. 45-46. Several cases decided after Roth did not cite it 
nor follow this approach. See Matthews v Ministry of Defence [2002] EW HC 13; Sheffield City Council v Smart [2002] 
EWCA Civ 04; R (Hooper) v Secretary of State for Work and Pensions (QB) [2002] EW HC 191 (Admin); S, T  and P v 
London Borough of Brent, [2002] EWCA Civ 693; R (Smith) v Barking and Dagenham hondon Borough Council [2002] All 
ER (D) 266; Rogers v London Borough of Havering [2002] EWCA Crim 2558. However, in R(M) v Inner London Crown 
Court [2003] EW HC 301 (Admin) the Court was highly influenced by pre-legislative materials in assessing 
legitimacy o f  objective o f  parenting orders.

In the matter o f an application ty  Sinn Fein for judicial Review; In the Matter of Section 12 of the Political Parties, Elections 
and Referendums Act, 2000, Unreported, Queens Bench, 10 April 2003 (Coglin J)

In respect o f  which, see above at 97-99.
In the matter of an application by Sinn Vein for judicial Review; In the Matter of Section 12 of the Political Parties, 'Elections 

and Referendums Act, 2000, Unreported, Queens Bench, 10 April 2003 (Coglin J), at para 35, (“N o evidence was 
placed before the court to establish that such an exercise was impossible or impracticable and no discussion or 
consideration o f  this issue is contained in the Hansard excerpt or the affidavit o f the respondent the sponsor o f 
the legislation. Neither docum ent contains any explanation as to how the O ath came to be chosen as the 
relevant criterion.”).

No. 74025/01, 30 March 2004. See e.g. Lewis, ‘“Difficult and Slippery Terrain’: Hansard, Human Rights and 
Hirst V U K ' [2006] P.L. 209, at 212-281.

There was some support for this argument as wide margins have been drawn in respect o f  domestic electoral 
legislation. For an example in the British context see McGuinness v The United Kingdom, no. 39511/96, 8 June 1999 
(wide margin o f  appreciation towards British rules excluding elected members o f  parliament from enjoying 
practical and administrative privileges o f membership for failure to take O ath o f  Allegiance and consequent 
failure to take seat). For discussion at the Convention level o f  deference in respect o f  “election” law see Gearty, 
“Democracy and H um an Rights in the European Court o f Justice; A Critical Appraisal” (2000) 51 N IL Q  381.
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Strasbourg Court sided with the complainant and, like in Wilson, Koth and Re an Application by 

Sinn Fe'in, held that it could not defer in any way to a national Convention-decision where it 

had been shown that Parliament had never directed its mind towards considering the 

compatibility o f  such a restriction with the ECHR. It was held not to be the result o f  a 

reasoned legislative decision about ECH R compatibility but was, at best, a passive adherence 

to a long tradition o f  restricting prisoners voting rights which the legislature had never queried 

in light o f  its ECH R o b lig a t io n s .D e fe r e n c e , again, had to be earned to be due.'®^

P r e f e r r e d  R i g h t s ?

Freedom o f press, freedom o f speech, freedom o f religion are in a preferred position.

- Murdock V Venn^lvania™

The dictum from Murdock v Pennsylvania encapsulates the view that whereas deference may be 

appropriate for some rights, it is not appropriate for all rights or types o f  conduct -  som e rights 

or conduct may be “preferred”. O f course, this raises the question o f  what criteria

It is arguable that elements o f this approach are present in the recent Canadian decision o f Chaoulli v Quebec 
[2005] 1 SCR 791 which concerned Quebec’s prohibition on private health insurance where the services which 
one may have sought coverage over were publicly available, notwithstanding their practical inaccessibility due to 
lengthy waiting lists. This was held to incompatible with both the Quebec and Canadian Charters and, moreover, 
the Supreme Court seemed, in part, to premise a largely non-deferential approach on the basis that the legislature 
had not justified its choice o f models o f health care service provision: “ The government has not given reasons 
for its failure to act. Inertia cannot be used as an argument to justify deference.. .In the instant case, the 
effectiveness o f the prohibition has by no means been established. The government has not proved, by the 
evidence in the record, that the measure minimally impairs the protected rights.” See [2005] 1 SCR 791, at paras., 
97-98 per Descham ps J. See also at paras., 154-155 per McLachUn CJ, Major and Bastarache JJ. A t the same 
time, however, the Court also seemed to rationalise deference (or, in this case, non-deference) on the basis o f 
theories about practical institutional competence (see above, at 115) and it also held that deference may be 
appropriate where the State requires time to formulate a response to a particular constitutional question (see 
above, at n .l 15) which, one may argue, sits uneasily with the notion o f  due deference and its relationship with the 
general value o f justification. Indeed, at one point the Court seems to reject the idea o f  legislative constitutional 
stewardship o f rights entirely (see [2005] 1 SCR 791, at para. 89; “ [t]he judicial branch plays a role that is not 
played by the legislative branch.”) but then also refers expressly to the possibility that legislatures may share the 
burden o f constitutional justification (see [2005] 1 SCR 791, at para. 90). As noted above, the Court’s approach 
is relatively confusing. See King, “Constitutional Rights and Social Welfare: A Com m ent on the Canadian 

Decision”, loc. cit, n .l 15.
For the sake o f completeness, it should be noted that the House o f Lord’s decision in Wilson v First Country 

Turst [2003] 3 WLR 568 casts some doubt over this approach. The House o f Lords believed the Wilson-Roth 
approach trespassed upon the principle in Pepper v Hart [1993] AC 593 which forbids gathering parliamentary 
intention through a perusal o f  Hansard. One may suggest, however, that it is quite different to use parliamentary 
matenals to gauge parliamentary intention than to use them simply to assess the quality o f legislative 
constitutional interpretation. The latter has nothing to do with intention and creates none of the problems 
associated with divining a single intention from a legislature o f a hundred persons or more. In any event, the 
legitimacy o f  applying such an approach in the Irish context does not depend on British authority, but more on 
the Supreme Court’s negative posture towards the use o f parliamentary materials as expressed in Crilly v TJ 
Farrington [2001] 3 IR 251. The relevance o f Crillj to the idea o f  due deference is discussed in Chapter 7.

(1943) 319 US 105, at 115.
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distinguishes those rights and conduct which are preferred from those which are not. In this 

section I argue that insofar as courts tend to prefer some rights over others, they do so on the 

basis o f  the perceived importance o f  a given right or type o f  conduct at any given time. It wiU 

then be argued in Chapter 5 and in the context o f  Irish jurisprudence, that the importance o f  

any given type o f conduct or right cannot be a good justification for deference.

Generally speaking, the position in the United States is that the non-deferential standard o f  

strict scrutiny is reserved for fundamental r i g h t s . I n  theory then, there would seem to be no 

room to prefer one such right over another because all fundamental rights should be subject 

to independent review. There are, however, several difficulties with accepting the 

fundamental rights/strict scrutiny dichotomy at face value.

First, it seems quite clear that the criterion for describing a particular protection as a 

“fundamental right” is the perceived importance o f  that protection. To explain this, one 

needs to be aware that the Bill o f  Rights is not, to use a European phrase, “directiy effective” 

against the States.’’  ̂ Rather, at different points over the last century and a half, its provisions 

have been selectively incorporated against the States.’^̂ Moreover, the test for whether a

Nowak & Rotunda, Constitutional Law, op. cit., n.89, at 405, 457, 609. See for example, at 405; “The Supreme 
Court continues to make an independent determination o f  the legitimacy o f laws that affect the ‘fundamental 
rights’” . See also Margulies, “Standards o f Review and State Action under the Irish Constitution” (2002) 37 Ir. 
]ur. (ns) 23; Barkow, “More Supreme Than Court? The Fall o f  the Political Question Doctrine and the Rise of 
Judicial Supremacy” (2002) 102 Colum. L. Rev. 237, at 242 (“At one end o f  the spectrum are the questions on 
which the political branches are entided to no deference. This theory o f interpretation makes most sense in cases 
involving the proper scope o f  individual rights.”). O n strict scrutiny being a non-deferential standard, see Nowak 
& Rotunda, Constitutional haw, op. at., n.89, at 687 (“ [Strict Scrutiny] means that the Justices will not defer to the 
decision o f  the other branches o f government but will instead independendy determine the [constitutional 
question]”) (emphasis added).

See Barron v Mo)ior and City Council of the City of Baltimore (1833) 32 US (7 Pet) 243 (stating that original intention 
o f  ratifiers was to bind the Federal State, but not the States). For the sake o f  completeness it should be noted 
that this, however, was decided before the passage o f the Fourteenth Amendm ent which (where relevant) is very 
similar to the Fifth Amendment. It was therefore argued that one o f the points o f  the Fourteenth Amendm ent 
was to incorporate the Bill o f  Rights against the States in the same way the Fifth Amendm ent did against the 
Federal Government. This argument was rejected in the famous Slaughter House Cases (1872) 83 US (16 Wall) 36.

To take some examples, the right to the freedom o f speech in the First Am endm ent was held (or rather 
assumed) to be incorporated against the States in Gitlow v New York (1925) 268 US 252. The First Amendm ent 
guarantee o f  the free exercise o f  religion was held applicable against the States through the Fourteenth 
Amendm ent in Cantwell v Connecticut (1940) 310 US 296. The privilege against self-incrimination in the Fifth 
Amendm ent was incorporated in Malloy v Hogan (1964) 378 US 1. This has meant that, at various points 
throughout American constitutional history, there has been a disparity between the rights enforceable against the 
State and the Federal Government. At this point in time, however, the selective incorporation o f the Bill o f 
Rights has progressed to the point that there is a relative symmetry between those rights enforceable against the 
States and Federal Government. A t present, only a few provisions o f the Bill o f  Rights remain unincorporated 
against the States. In the case o f three o f  these provisions, namely the right to bear arms (Second Amendment), 
the guarantees o f criminal prosecution only upon grand jury indictment (Fifth Amendment) and the guarantee o f 
a jury trial in civil cases (Seventh Amendment), the Court has expressly rejected their incorporation. See Presser v 
Illinois (1886) 116 US 252 (right to bear arms); Hurtado v California (1884) 110 US 516 (grand jury indictment); 
Minneapolis St. Ijouis Railroad Co. v Bomholis (1916) 241 US 211. Two provisions which remain unincorporated 
have never been the subject o f  decision on the matter. These provisions are the Third Am endm ent’s prohibition
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provision o f the Bill o f  Rights is to be so incorporated is essentially whether that provision is a 

sufficiently “fundamental” aspect o f  liberty as should be incorporated against the States. 

Thus, a “fundamental right” (in this context'^^) refers to one o f the textually guaranteed rights 

which the Supreme Court thinks is important enough to be enforced against the States.’ '̂’

Second, the fundamental rights/strict scrutiny dichotomy does not exhaust the range o f areas 

in which strict scrutiny is applied. As we have seen in Chapter 3, equal protection in the 

United States is not a right of itself huX. simply a channel through which other interests and 

fundamental rights are protected.’’’ Thus, on the basis o f the strict scrutiny/fundamental 

rights dichotomy, race-based classifications would have been subject to deferential rationality 

review.'™ The Supreme Court, however, developed the notions o f “suspect classes” and 

“fundamental interests” which, where burdened, could attract strict scrutiny, despite the 

absence o f a fundamental right. In short, the Court went beyond the dichotomy to apply non- 

deferential review in case which were felt to be particularly important or worthy o f  intense 

judicial stewardship.

Third, it is arguable that one can detect serious strains even within the fundamental 

rights/strict scrutiny dichotomy. A good example here is the Supreme Court’s approach to 

the free exercise o f religion guaranteed by the First Amendment. Originally, this provision did 

not apply to the States.'’® However, as religious pluralism began to grow during the

on the quartering o f soldiers in private residences and the Eighth Am endm ent’s prohibition on the imposition of 
“excessive fines”.

See e.g. Palko v Connecticut (1937) 302 US 319, at 325 (candidate provision must be “implicit in the concept o f 
ordered liberty” and “so rooted in the traditions and conscience o f our people as to be fundamental”); Duncan v 
Louisiana (1968) 391 US 145, at 149 (test favoured as being whether candidate is “ fundamental to the American 
scheme o f justice”).

See Chapter 3, at n.31 in respect o f the other context o f  “ fundamental rights” in the United States’ 
Constitution.

See Nowak & Rotunda, op. cit., n.89, at 397 (“ ...[0 ]n ly  those provisions o f  the Bill o f Rights that the Court 
considers fundamental to the American system o f law are applied to the states through the due process clause of 
the Fourteenth Amendment”.).

Chapter 3, at 64-66.
O n deference and rationality see e.g. 'Heller v Doe (1993) 509 US 312, at 319 (“Rational-basis review in equal 

protection analysis is not a license for courts to judge the wisdom, fairness, or logic o f legislative choices”). This 
may suggest that there is something fimdamentally wrong with Irish courts relying on American authority 
supporting deference in equality as being prima fade applicable to the Irish constitutional right o f equal treatment 
before the laws. See for example. Re Article 26 and The Employment Equality Bill, 1996 [1997] 2 IR 321 citing 
United States in Massachusetts Board of Retirement E t A t  v Murgia (1976) 427 US 307. I f  deference in the United 
States is justified in part because classifications drawn on the basis o f  age do not implicate fundamental rights then it 
seems slightly odd to draft that deference into the context o f the Irish equality guarantee which is expressed to be 
a fundamental right in and o f  itself

Barron v Mayor and City Council of the City of Baltimore (1833) 32 US (7 Pet) 243. In the early days o f the Republic, 
the lack o f federal control over religious freedom did not cause too many problems, largely because religion in 
the early Republic was relatively homogenous. Whereas the general trend across the States was to establish 
Christian faith, no-one really objected. However, during what is known as the Second Great Awakening (roughly 
1810-1870) this homogeneity was shattered. Religious pluralism began to develop, fuelled in part by massive 
immigration to the United States.
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nineteenth century, groups such as Baptists and Methodists began to object to State 

establishment o f  the dominant Protestant religions. The lack o f federal protection, however, 

left such objections at the mercy o f  the States and by the 1940s it became felt that some 

degree o f  federal control was necessary.’®'* Thus, in Cantwell v Connecticut̂ ^  ̂ the Supreme Court 

held that the free exercise clause did bind the States and held that State legislation infringing 

upon the free exercise clause was subject to heightened-but-not-strict scrutiny.’**̂ This 

changed after Braunjield v Braun^^  ̂ where the Supreme Court controversially upheld Sunday- 

closing laws which interfered with the free exercise o f  the Jewish faith. That decision 

crystallised what, with the benefit o f hindsight, may have seemed clear since Cantwell; 

heightened-but-not-strict scrutiny did not offer enough protection for the free exercise o f  

religion as some may have believed was necessary.'*'* Thus, later decisions increased the 

standard applicable to strict scrutiny.’*̂  In the early nineties, however, the Supreme Court in 

Employment Division v Smitlo^ held that strict scrutiny analysis would no longer apply to laws o f  

“general application”'®’ which interfered with one’s religious beliefs.'**

It may be difficult to contend that the free exercise o f  religion is not a fundamental right, yet 

strict application o f  the dichotomy suggests we should witness strict scrutiny and we do not. 

Rather, it is arguable that the orthodox association o f strict scrutiny with fundamental rights 

disguises the fact that the Supreme Court alters the standards o f  review applicable even to 

fundamental rights on the basis o f  perceptions about how “necessary” or “important”

Some responded with guarantees o f religious freedom, some simply ignored the new pluralism and continued 
preferring the dominant faith.

(1940) 310 US 296.
Cantwell v Connecticut (1940) 310 US 296.

183 Braunjield v Brown (1961) 366 US 599.
See e.g. Prince v Massachusetts (1944) 321 US 158.

'85 Sherbert v Vemer (1963) 374 US 398.
186 (1990) 494 US 872.
’8̂  A law o f  general application is one which stipulates a particular condition which does not target religion, but 
when applied may burden particular religious beliefs. For example. Smith concerned a law which withheld 
unemployment assistance from those who had been fired for misconduct. The plaintiffs in Smith were drug 
counsellors who had been fired after it was discovered they had taken peyote, a Native American hallucinogen. 
They argued that the use o f peyote was part o f  a religious ceremony. Thus, the law o f “general application” 
created a particular burden in respect o f  a particular religion, although it did not “deliberately” target that religion. 
If, on the other hand, a law could be read such that it actually targets a particular religious practice, then Smith is 
o f  no application. See for example. Church of the hukum i BabaluAje v Hialeah (1993) 508 US 530 (Supreme Court 
had laws were designed to target a particular reUgion’s practice o f  ritual animal slaughter). I thank my supervisor. 
Professor Gerry Whyte for bringing this to my attention.
'88 The legislative response was remarkable. Congress passed the Religious Freedom Restoration Act, 1993 to 
restore the application o f  the strict scrutiny standard. However, in C i^ o/Boeme v ¥  lores (1997) 521 US 507 it was 
found to be unconstitutional. It is arguable that the decision in Flores turned on a point o f federalism, namely the 
proper scope o f  the enforcement power o f  the Fourteenth Amendment. However, whereas this may be the 
precise ratio o f the decision, Flores is generally taken as constituting the Supreme Court’s affirmation o f  the 
change in status o f the free exercise clause in respect o f  laws o f general application. See Tushnet, Taking the 
Constitution From the Courts (Princeton, Princeton University Press, 1999), at 3-5. Moreover, the Religious 
Freedom Restoration Act, 1993 was not simply a purported exercise o f  the enforcement power, but arguably it 
was Congress’s considered opinion as to what the Constitution required which the Supreme Court did not feel 
was worthy o f  deference.
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pardcular types o f  liberties are. This argument could be laboured into other aspects o f  

American constitutional jurisprudence, but the point will remain the same.’**̂ The associations 

o f non-deferential standards o f  review with particular rights, or with particular invocations o f  

certain rights, reflects, at som e basic level, a decision that such rights or conduct are 

sufficientiy “important” to warrant it.

Associating deference with the perceived importance o f  the right or type o f  conduct at hand is 

also apparent in Canadian and British jurisprudence. In the United Kingdom, it has been said 

that deference will vary according to, inter alia, the “high constitutional importance” o f  the 

right at hand.'* T o take one example, in Samaroo Sev êk v The Home S e c re ta ry it was said, in 

the context o f  a claim that deportation orders violated the appellant’s rights under Article 8 

ECHR that the “right to respect for family life is not regarded as a right which requires a high  

degree o f  constitutional protection” and thus, a “significant margin o f  appreciation” was 

appropriate.'^^ Similarly, the Supreme Court o f  Canada has, on occasion, taken into account 

the importance o f  the conduct or right in question as relevant to the deference question.'®^ A t

For example, property rights are subject to very deferential review. Whereas a “taking” must generally be 
done in the public interest the Supreme Court has continually deferred to Congressional understanding o f that 
concept. See e.g. Hawaii Housing Authori^ v M idkiff (1984) 467 US 229 (government act only needs to be rationally 
related to a conceivable public purpose to qualify as a taking in the public interest). Also, zoning regulations are 
historically the subject o f great deference. See Euclid v Amber B^alty Co (1926) 272 US 365; Moore v East Cleveland 
(1932) 431 US 494. Up to very recently it was possible to see some signs o f change as members o f  the Rehnquist 
Court had shown an interest in raising some aspects o f  property rights protection beyond mere rationality review. 
However, it stopped short o f requiring strict scrutiny. See Dolan v City of Tigard (1994) 512 US 374 (“rough 
proportionality” standard should be applied in considering whether the imposition o f conditions on building 
permits constitute a taking under the Fifth Amendment.). However, as the just compensation clause is 
incorporated against the States, it should, in theory, assume the status o f a “ fundamental” right and, again, in 
theory, attract strict scrutiny, but it does not. Indeed, recent decisions have, if  anything, pulled away from the 
Rehnquist-court “movem ent” and towards a re-statement o f deference. A recent example is Kelo v City of New  
London, Unreported, Supreme Court, 23 June 2005. That case concerned condemnation (compulsory acquisition) 
o f land in pursuit o f  a particular development plan. The majority o f the Supreme Court affirmed its 
“longstanding policy o f  deference to legislative judgments as to what pubUc needs justify the use o f the takings 
power” . O ’Connor J, in dissent, went so far as to hold that “ [t]he spectre o f  condemnation hangs over all 
property. Nothing is to prevent the State from replacing any Motel 6 with a Ritz-Carlton, any hom e with a 
shopping mall, or any farm with a factory.” So, whereas it seems fundamentally im portant enough to apply 
against the States, it does not seem that the Supreme Court believes the Fifth Amendm ent im portant enough to 
warrant strict scrutiny in respect o f property rights. I owe a debt o f gratitude to Professor John E. Nowak o f  the 
University o f Illinois for prompting me in this direction. For another example o f an apparent lapse o f the 
fundamental rights/strict scrutiny dichotomy see Nowak & Rotunda Constitutional Law, op. cit., n.89, at 689 
(discussing the extent to which the Supreme Court has “found the right to vote fundamental” but “upheld 
regulations on voting rights...w ithout requiring that the government formally dem onstrate a compeUing 
interest”).

R V DPP, ex p  Kehilene [2000] 2 AC 326, at 381.
[2001] EWCA Civ 1139.
[2001] EWCA Civ 1139, at para. 36. Although it may be noted that the Court o f  Appeal was also influenced 

by the foreign policy context o f the case, despite the fact that the case was “not as technical as economic or social 
issues often are”. See [2001] EWCA Civ 1139, at para. 37.

Indeed, it may also be noted that the importance o f the right or conduct at issue is also one factor among 
several “contextual factors” which the Supreme Court have held to be relevant to a decision on deference. 
Whereas this approach is rooted in Irwin Toy v Quebec [1989] 1 SCR 927, at 993-994 and Edmonton Journal v Alberta 
[1989] 2 SCR 1326 it is also associated, in more recent times, with the decision in Thomson Newspapers v Canada 
[1998] 1 SCR 877 where it was said, at 942-943, that deference will vary according to whether the legislature has
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one point — in R z/ L^cas'^‘̂ — McLachlin J (as she then was) seemed to argue against this 

approach.’’’̂  In that case, the majority o f  the Court (in a judgment penned by Cory J) decided 

upon the relevant degree o f  deference by ranking particular types o f expression according to 

the perceived importance o f the conduct sought to be protected.'®^ McLachlin J, on the other 

hand, argued that this reduced the Court’s function to “what a particular judge thinks o f  the 

expression”.’®̂ However, in later cases, McLachlin CJC has argued that deference may be 

more or less appropriate depending on how fundamental or important the type o f conduct 

sought to be protected is.’®*

One can labour this point in the context o f ECHR jurisprudence. For example, one may 

point out that a narrow margin o f  appreciation is drawn in cases o f  gender-based 

discrimination’®® or where legitimacyreligion,^®’ racê °̂  or aspects o f sexual orientation^®  ̂are 

the basis o f discrimination. Outside o f these classes, less intense review is applied and a wider

struck a balance between competing interests, the vulnerability o f  the group which the legislature seeks to 
protect, the inability to scientifically measure the harm in question or the efficaciousness o f the remedy and the 
nature o f the activity which is infringed. The question o f the “nature o f  the activity” has allowed courts to vary 
the standard o f  deference according to the perceived importance or social or moral utility o f  particular types o f 
conduct. See e.g. R v Keegstra [1990] 3 SCR 697, at 762 (hate propaganda said to be o f “Hmited importance”). 
Indeed later cases have expressly referred to the question o f the “nature o f the activity” as being a question o f  the 
“social or moral value” o f the activity or conduct in question. See e.g. Dunmore v A tto m ^  Generalfor Ontario 2001 
SCCDJ 127, at para. 68. For discussion o f  this concept o f  “context” see e.g. Moon, “Justified Limits on Free 
Expression: The Collapse o f the General Approach to Limits on Charter Rights”, loc. at., n.9; Cameron, “The 
Past, Present, and Future o f Expressive Freedom under the Charter”, loc. cit., n.9. It should also be noted that 
whereas this concept o f  “context” is a notable feature o f Canadian jurisprudence, the different contextual factors 
marked out as relevant in Irwin Toy and Thomson are discussed at various points in this Chapter under different 
themes.

[1998] 1 SCR 439.
*‘•*5 However, it may be noted that in 'Rocket v Royal College of Dental Surgeons of Ontario [1990] 2 SCR 232, at 247 
McLachlin J (as she then was) held quite clearly that “not all expression is equally worthy of protection. N or are 
aU infringements equally serious” .

See also Ubman v Quebec [1997] 3 SCR 569, at para 60 (noting that “ [t]he degree o f constitutional protection 
may also vary depending on the nature o f  the expression at issue.. .Since political expression is at the very heart 
o f freedom o f expression, it should normally benefit from a high degree o f  constitutional protection, that is, the 
courts should generally apply a high standard o f  justification to legislation that infringes the freedom o f political 
expression.”).
>‘■'7 [1998] 1 SCR 439, at para. 115.
'‘•'s See e.g. The Queen v Sharpe 2001 SCCDJ 42 (emphasising fundamental importance o f  private sexual expression) 
at paras. 105-110; Sauve v Canada [2002] 3 SCR 519, at paras. 11, 15, 31, 35 (arguing that the fundamental 
importance of the right to vote mitigated against deference). Similarly, McLachlin CJC has distinguished between 
differing levels o f  “significance” in discrimination cases. For example, in Attorney Generalfor Ontario v M(&H  1999 
SCCDJ 10 it was said that no deference could be afforded to a decision to exclude same-sex couples from family 
support benefit schemes. This was, in part, justified on the basis that such a discrimination went to the heart o f 
social exclusion, effecting a discrimination in a basic means o f  social participation. See also her dissenting 
opinion in havoie Hien v The Queen 2002 SCCDJ 301, at para. 16 where she held that less deference should be 
afforded to a legislative discrimination which burdened a minority group. See also Attorney General of Canada v 
Harper 2004 SCCDJ 1571 where the Supreme Court divides over, inter alia, the extent to which election 
advertising is an im portant aspect o f political speech.

Abdulai^s^ v The United Kingdom (1985) 7 EH RR 471.
200 V Austria (1987) 10 EH RR 394; M arkx v Belgium (1979-80) 2 EH RR 330.
2“' Hoffman v Austria (1993) 17 EH RR 293.

fersild v Denmark (1995) 19 EH RR 1; Nachov v Bulgaria, no.43577/98, 26 February 2004.
Van Kiick v Germany (2003) 37 EH RR 51; Kamer v Austria (2003) 38 EHRR 528.
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margin o f  appreciation granted.^'’”' It is difficult to see, however, how  the “preferred” contexts 

o f  equal protection amount to anything more than a ranldng o f  particular types o f  conduct 

according to their perceived importance. Indeed, in A.bdulai î(  ̂ v The United Kingdom^^  ̂ the 

Strasbourg Court was quite express about justifying independent review in relation to a gender 

based classification on the basis that it was an “important” objective o f  the Convention.^”*̂

Alternatively, it has been argued that recent decisions o f  the ECtH R in the context o f  Article 

10 and freedom o f  expression indicate that whereas the Court may value speech directed 

towards political ends and, consequentiy, applies a narrow margin o f  appreciation it does not 

value speech directed towards religious ends and thus applies a wide margin o f  appreciation in 

such cases. For example, both Murphy v Irelantf”̂  and Vgt Verein gegen Tierfahriken v

See for example Luirkos v Greece (1999) 30 EHRR 597; Chassagnou v France (1999) 29 EH RR 615; Posti v Finland, 
no. 27824/95, 24 September 2002; Sidabras v Uthuania, no.55480/00, 27 July 2004.

(1985) 7 EH RR 471, at para. 78.
2'’'’ Alternatively, it may be argued that the idea o f  varying the margin o f  appreciation according to the level o f 
pan-European consensus on a particular type o f case reflects this kind o f ranking approach. This refers to the idea 
that the Strasbourg Court tends to vary the margin o f appreciation in accordance with how much o f a pan- 
European consensus exists in respect o f how to treat the particular case-at-bar — the less consensus, the more 
deference. See generally Heifer, “Consensus, Coherence, and the European Convention on Human Rights” 
(1993) 26 Cornell. Int. L.J. 133. Thus, in several cases dealing with the issue o f transsexual identity, the Court 
routinely held that no consensus existed in respect o f  how to deal with the administrative problems presented by 
transsexuals and thus deferred to national discretion. See Rees v The United Kingdom (1987) 9 EHRR 56; Coss^ v 
The United Kingdom (1991) 13 EH RR 622; Sheffield <& Horsham v The United Kingdom (1999) 27 EHRR 163 and see 
also Mowbray, “The Creativity o f the European Court o f Human Rights” [2005] 5 Hum. R/s. L. Rev. 57, at 69. 
However, as time passed and, arguably, as morals and opinions changed, a general consensus was said to emerge 
in respect o f treating transsexual identity as being as important as other forms o f identity. Thus, a case did 
succeed in Goodwin v The United Kingdom, no. 28957/95, 11 July 2002 where the Court indicated that something of 
a consensus in respect o f the basic rights o f  transsexuals had emerged. There are, however, significant problems 
with the consensus rationale. First, there is a problem relating to the generality at which the Court discusses 
consensus. O n the one hand, the Court may look for consensus iji respect o f the neat point at bar by asking “is 
there a consensus as to whether a post-operative transsexual has a right to have his or her birth certificate 
changed to reflect his or her new sex?”; see e.g. Rees v The United Kingdom (1987) 9 EH RR 56; Coss^ v The United 
Kingdom (1991) 13 EHRR 622. On the other hand, a mote, general consensus may be sought -  “is there a general 
consensus in respect o f social acceptance o f transsexuaHty?” The higher one phrases the level o f generality the 
more likely it is that such a consensus would be found. Indeed, in Goodmin v The United Kingdom, no. 28957/95, 11 
July 2002, the Court preferred to find consensus at just this higher level o f generality despite the fact that 
consensus on the particular point at bar (again, an aspect o f transsexual identity) did not seem to exist. Choosing 
between levels o f generality is just that -  a choice. And it is a choice which must be made on some criteria which 
go beyond consensus itself and again, it is submitted that the real issue is simply a judicial opinion on the 
perceived importance o f the type o f conduct at issue and whether it should be examined through independent 
judicial review. Second, as a general point, it is arguable that the very essence o f consensus is that the Strasbourg 
Court practices independent review only in respect o f conduct or rights which are valued as fundamentally 
important throughout the signatory States. W hen the court looks for consensus, it looks for the extent to which 
the legislative practice of signatory States reflects the view that the kind o f conduct sought to be protected is 
“valued” across Europe. So, when a transsexual sought positive recognition o f his or her “new” sex, the Court 
examined the extent to which such a putative entidement was “valued” in the signatory States — i.e. a consensus 
as to whether this kind o f entidem ent is one which could be founded on a general set o f values evident in a pan- 
European consensus. That, it is submitted, is essentially the same as asking whether a putative entidement is a 
fundamentally important and valued aspect o f some pan-European concept o f liberty such that it should be 
subjected to independent judicial review. Through seeking a consensus, the Court essentially seeks to find out 
how “im portant” the signatory States view particular types o f  claims. The more important they are, as reflected 
though consensus, the less deference is afforded to national discretion.
2"̂  No. 44179/98, 10 July 2003.
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Swit̂ êrland'̂ * concerned legislation which prohibited certain types o f advertisement on 

television and radio. Tierfabricken concerned a television advertisement which showed the 

conditions in which pigs were kept and tirged a vegetarian message. Murphy, on the other 

hand, concerned a radio advertisement which invited listeners to attend the showing o f  a film 

documenting evidence o f  Christ’s resurrection. In Tierfabricken the ad had been banned 

because o f  its political content whereas the ad in Murphy was banned because o f its religious 

content. The Strasbourg Court upheld the complaint in Tierfabricken, drawing a narrow margin 

o f  appreciation, but rejected the complaint in Murphy on the basis o f  a very wide margin. 

Geddis has argued that the distinction between Murphy and Tierfabricken is that the Court 

simply does not value speech directed towards religious ends in the same way that it views 

speech directed towards political ends.^“'*

O f course, courts probably have deeper criteria for ranking rights or types o f  conduct over 

one another. For example, in the ECHR context, it has been argued that when dealing with 

the freedom o f expression, the ECtHR tends to “prefer” speech which it believes contributes 

to the workings o f  a democratic polity to speech which it believes does not have this kind o f  

value. '̂'  ̂ However, this still amounts to preferring one type o f  right or one type o f conduct

208 No. 24699/94, 28 June 2001.
™ See Geddis, “You Can’t Say ‘G od’ on the Radio; Freedom o f Expression, Religious Advertising and the 
Broadcast Media after Murphy v Ireland’ [2004] 2 E .H .K L .K  181. Indeed as Geddis points out, at 189, on the 
occasions where the Court has drawn a narrow margin o f appreciation in respect o f religious expression it has 
been expressly on the basis that the expression at hand promotes the “first order” value o f democracy. See e.g. 
Kokkinakis v Greece (1993) 17 EH RR 397; Manoussakis v Greece (1997) 23 EH RR 387.
2'“ This point can be made in respect o f several fields o f  ECH R jurisprudence. A full elaboration o f this point (a 
skeleton o f  which I offer in this note) begins with the well known trilogy o f  leading cases -  Sundcy Times v The 
United Kingdom (1979-80) 2 EHRR 245; Barthold v Germany (1985) 7 EHRR 383 and Ungens v Austria (1986) 8 
EHRR 103 where the Strasbourg Court seemed to indicate that the freedom o f expression per se was a preferred 
right. See Yourow, The Margin of Appreciation in the jurisprudence of the European Court of Human Rights, op. cit., n.8, at 
115 arguing that “ ...th e  majority seems to move away from ‘simple balancing’ towards a ‘fundamental rights 
hierarchy’, reserving for freedom o f expression a ‘preferred position’”. However, each o f those cases concerned 
what can reasonably be regarded as public interest or political speech. Sundc^ Times concerned a newspaper 
article examining the thalidomide-children scandal which was o f  imdoubted public interest. O f  course, if  Article 
10 was preferred per se, this is irrelevant. However, the Court expressly com mented on the public interest factor. 
Barthold also concerned public interest speech criticising the lack o f  emergency veterinarian service provision in 
Hamburg. Again the Court noted the public interest in receiving this information. Ungens concem ed political 
speech or public interest speech par excellence as it concem ed a newspaper article drawing connections between 
the Chancellor o f Austria and Nazism. It is at least arguable that despite the broad preference o f Article 10 per se, 
the narrow margin was due to the nature o f the speech at issue. See also Thorgeirson v Iceland (1992) 14 EHRJR. 843 
(speech critical o f  police brutality and narrow margin drawn); Vresso^ Rjoire v France, no. 29183/95, 21 January 
1999; Z V Smti^rland (1984) 6 EHRR CD367 (both associating freedom o f press and importance o f public 
interest speech with democratic value). It is also notable that the EC tH R  has historically been unwilling to 
independendy review limitations on commercial speech which may be said to have less democratic value than 
political or public interest orientated speech. See Market Intern Verlag GmbH v Germany (1990) 12 EH RR 161; 
Groppera Kadio A G  v Sivit^rland (1990) 12 EHRR 321; Demuth v Switt^rland, no. 38743/97, 5 November 2002. 
Conversely, a wide margin was afforded in Muller v Swit^rland (1991) 13 EH RR 212 in respect o f  Swiss 
suppression o f disturbing and offensive artistic expression. If, as the previous cases had held, Article 10 was 
preferred per se, then one would expect a narrow margin o f  appreciation. It is submitted that the Court did not 
believe the expression in Muller was worth the same protection as that in Sundc^ Times, Barthold and Ungens. It 
definitely did not contribute in any way to the workings o f a democratic polity and was not valued on the basis o f
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over another on the basis o f  their relative importance.^" Whereas my argument in respect o f  

preferring rights and deference will be developed in Chapter 5, I should point out here that 

there is no problem with the idea o f  ranking rights — som e rights or types o f  conduct may well 

be more important than others. The problem is with associating theories about the 

importance o f  rights with a theory o f  deference. By deferring, a court effectively holds that 

the legislature is entitled to a measure o f  constitutional responsibility in respect o f  the right at 

issue. If one defers only in respect o f  non-important or less-important rights, then one already 

has a theory which holds that the legislature cannot be trusted, or that it is not a worthy 

guardian o f  “important” rights and that deeper theory tends to be masked or disguised under 

the relatively simple association o f  “less deference” with important rights and “more 

deference” with less important rights.

the importance o f the autonomy interest involved. One may weD point out that M«//?r involved issues o f morals 
and that in Handyside v The United Kingdom (1979-80) 1 EHRR 737 the ECtH R indicated that such would justify a 
wide margin o f appreciation. It is, however, important to realise that in Handyside, it was said that there was a 
lack o f  pan-European consensus in respect o f the particular morality o f pornography laws. It was not the moral 
foundation o f  the law that justified deference, but the lack o f consensus on that moral point. Indeed, Dudgeon 
clearly concerned issues o f morality, as Walsh J argued in his dissent. However, the majority preferred to believe 
in pan-European toleration for homosexuality. Thus, if one wished to justify the Miiller deference on the basis 
that Miiller issues o f morals, one would have to contend the very reasonable view that there is general pan-
European consensus that artistic expression is still worthy expression whether it shocks, offends or disturbs. The 
Strasbourg court has continued this trend o f narrowing the margin in cases where it is felt that the speech at hand 
contributes to the workings o f a democratic polity -  a good example being the contrast between its recent 
decisions in \/gt Verein gegen Tierfabriken v Swit^rland, no. 24699/94, 28 June 2001 and Murphy v Ireland, no. 
44179/98, 10 July 2003 (discussed in the text above).

Indeed, it may be argued that the ECtH R is relatively selective in when it chooses to narrow the margin 
according to the democratic-contribution value o f  certain types o f  conduct. For example, it is hard to imagine a 
process closer to the core values and processes o f  democracy than free elections and the right to vote or stand 
for election. However, when this type o f right is invoked before the Strasbourg Court, it is usually very 
deferential towards national discretion. See e.g. Garvylik v Poland (2004) 38 EHRR 477 (broad margin extended 
towards Polish legislation dealing with recognition o f political parties); McGuiness v The United Kingdom, no. 
39511/96, 8 June 1999 (broad margin extended to British requirement to take the O ath of Allegiance before 
taking ones seat in parliament). As Conor Gearty has pointed out, it is relatively difficult to reconcile this 
deference with the Courts vigilance in political and public interest speech. See Gearty, “Democracy and Human 
Rights in the European Court o f Justice: A Critical Appraisal” , loc. cit., n.l67, at 392.
'̂2 By extension, this argument would apply to any approach which varies the degree o f  deference based on the 

vulnerability o f the group either burdened or protected by the legislation. In Canada, for example, it is relatively 
clear that deference may increase in cases where the legislature has sought to protect a vulnerable group. This is, 
for example, one o f  the “contextual factors” referred to in Irwin T(y v Quebec [1989] 1 SCR 927, at 993-994 and 
Thomson Newspapers v Canada [1998] 1 SCR 877, at 942-943. O n the other hand, and recently in Lavoie (& Hien v 
The Queen 2002 SCCDJ 301, the minority o f the Supreme Court applied this in an inverse sense to hold, in the 
classic Ely-sense, that deference may lessen where a vulnerable group is particularly burdened by legislation. It is, 
however, one thing to argue that the level o f constitutional protection should vary according to the status o f the 
group either protected or burdened but it is quite another to say that, for example, there should be more 
deference where the legislature seeks to protect a vulnerable group because that assumes the existence o f some 
theory which suggests that the legislature is better at protecting such groups than the court. The simple fact that a 
group is “vulnerable” does not necessarily tell us which institution we should trust most to protect their rights. 
See e.g. Cameron, “Abstract Principle v Contextual Conceptions o f  Harm: A Com ment on R Butler'', loc. cit, 
n.9, at 1147.
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D e m o c r a t ic  Re in f o r c e m e n t

For the sake o f completeness, it may be noted that one o f  the core arguments associated with 

John Hart-Ely’s Democracy and Distrusf^^ is that the democratic objection to independent 

judicial review is absorbed when judicial review enforces the core values o f democratic process. 

For example, a court exercising strong judicial review in the context o f  legislation which may 

limit eligibility to stand for election may be justified on the basis that such review serves a core 

aspect o f the procedural machinery o f democracy.^’"' In a slighdy different vein, there is 

something o f a wider argument which suggests that the democratic objection to judicial review 

can be absorbed when the court enforces substantive principles o f  democracy

The commonality between these two theories is that courts are basically said to be acting more 

or less democratically when they strike down legislation where that serves principles of democraQi. 

Consequentiy, it may be said that deference is less appropriate in such a case. It is arguable, 

however, that when invoked in this way, both these justifications, and indeed any theory which 

seeks to absorb the democratic objection to judicial review on the basis that courts may 

“protect” aspects o f  either democratic process or substance, miss the point o f  the democratic 

objection. This is because one can very reasonably view democracy not simply as being an 

end in itself but also as the best (or most valued) means to achieve certain ends.

Suppose that two neighbouring islands live under very different governments. One is 

governed by a government chosen from a house o f  elected representatives. The other is 

governed by a benevolent dictator. Both islands are identical in every other respect. On one

Ely, Democrag and Distrust: A  Theory of judicial Review (London, Harvard University Press, 1980).
From the above, however, it is arguable that courts do not tend to prefer rights on this ground alone. For 

example, whereas the ECHR tends to defer less in the context o f political expression, it is quite deferential 
towards domestic electoral legislation.

A wider argument is that independent judicial review is itself an aspect o f  a substantive account o f democracy. 
See e.g. Dworkin, Freedoms Law: The Moral Beading o f the American Constitution (Oxford, O xford University Press, 
1996), at 1-38; Perry, Under God? Religious Faith and Uheral DemocraQi (Cambridge, Cambridge University Press, 
2003); BaUdn, “The Constitution o f  Status” (1997) 106 Yale L .J  2313; Doyle, Constitutional ^.quality Law (Dublin, 
Thom son Round Hall, 2004), at 40, 46, and 212-231. The argument may go that independent judicial review is 
legitimate not simply because the courts enforce democratic values, but rather that such review is, itself, 
legitimated as a necessary cog in the overall machine o f democracy. Thus, this argument would propose that 
deference -  and the courts which practice it and anyone who even discusses it -  are missing the point because 
independent (i.e. non-deferential) judicial review itself, is an aspect o f  a substantive account o f  democracy. As 
noted in the Introduction, this thesis attempts to work within existing frameworks to examine the actual practice 
o f and best case for deference. It works on the basis o f the assumption that deference is an aspect o f our 
jurisprudence (and indeed, o f the jurisprudence o f  other jurisdictions), and assumes that it wiU continue to be. 
Indeed, the ultimate conclusion o f this thesis is that deference (non-independent review) may be legitimate in 
cases where the legislature positively and publicly justify a constitutional decision. Bearing in mind (and this will 
be elaborated in greater detail in Chapter 10) that the text is under-determinate, it is arguably difficult to see how 
independent review may always and invariably be “required” by democracy if there are cases where democratic 
institutions themselves are as good as courts in protecting rights.

136



Chapter 4 — Comparative ^Perspectives on the Deference Question 

hot summer day, the legislative authority on each island (i.e. the legislature on one, the dictator 

on the other) pass a law requiring stringent water conservation measures to be taken which in 

turn offsets the possible onset of drought. Both laws may have been necessary and 

wonderfully effective in fulfilling a necessary social goal, but one would only be fooling 

oneself to believe that both are democratic. Thus, and in a more pointed sense, it does not 

foUow that courts which may, in fact, produce democratically-reinforcing judgments are, in 

fact, acting democratically.

However, one may reasonably suggest that I  have missed the point. The real argument, one 

may say, is not that courts act democratically when protecting either the process or substance 

o f democracy, but rather that legislatures are particularly apt to abuse rights related to 

democratic process or the substantive values of democracy. Hence the court is simply a better 

or more trustworthy guardian of these types of rights. This argument, however, may ring 

quite hollow when applied to the substantive democratic justification. To illustrate this point, 

we may note that Section 1 of the Canadian Charter of Rights and Freedoms contains a general 

limitation clause which subjects all Charter rights and freedoms to such reasonable limits as 

can be demonstrably justified as substantial and pressing in a free and democratic society. 

This, it may be argued, suggests that Canadian constitutionalism operates from the basic 

principle that democracy also provides a bed-rock of principles against which rights limitations 

are to be tested -  i.e. substantive democratic principles. Indeed, this is the core foundation of 

the Oakes test itself.^'* In that case, Dickson CJC based the entire rationale for a “stringent 

standard o f review” on the fact that limitations of Charter rights and freedoms had to be 

ultimately reconciled with the principles o f democracy itself. Dickson CJC, however, made no 

effort to spell out what those principles were.

This was, however, attempted in Attorney General for Ontario v There, the majority

argued that s.Ts reference to “democracy” meant that legislation which limited Charter rights 

must be compatible with what seemed to be substantive principles of democracy such as 

human dignity, social justice, equality, pluralism, and social participation.^'* And, according to 

the Court in it would be less willing to defer when one of those substantive

“democratic” principles was at issue.

2'''' [1986] 1 SCR 103.
Attorney Generalfor Ontario v M  H  1999 SCCDJ 10.

218 1 9 9 9  SCCDJ 10, at para 88 (“T he Court m ust be guided by the values and principles essential to a free and 
dem ocratic society  w h ich  I believe em body, to nam e but a few , respect for the inherent dignity o f  the hum an  
person , com m itm ent to social justice and equality, accom m odation  o f  a w ide variety o f  beliefs, respect for  
cultural and group identity, and faith in social and political institutions w h ich  enhance the participation o f  
individuals and groups in society.”).
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The argument which we left in abeyance above may follow that courts are more trustworthy 

guardians o f the substance of democracy. That, however, would be an incredibly broad 

argument. It may not be too difficult to argue that any reasonable account o f the substantive 

values of democracy woiald include a commitment to equality in some shape or form. Should 

that, however, mean that we distrust the legislature to deal with matters o f equal protection 

such that deference must automatically be rejected? Or, assuming that dignity may be a 

commitment o f any account of substantive democratic values, must we then assume that 

legislatures cannot ever be trusted to take proper care o f our dignity? Does this not come 

close to believing — without evidence and based only on a relatively abstract categorisation — 

that legislatures should not ever be trusted with rights?

One may, however, see more merit in this kind o f argument when made from the perspective 

of democratic process. For example, it could be argued that we should not trust the 

legislature to be fair in relation to the processes o f democracy because it may favour rules 

which keep the “ins” in and the “outs” out — i.e. franchise restriction, redistricting, electoral 

regulations favouring incumbents, etc. This, however, would require veiy strong evidence as to 

why the legislature is “bad” in this respect. In this regard, one may recall that in Chapter 3, it 

was argued that deference may be less defensible in cases where we automatically presume 

that the legislature made constitutional decisions because there may be cases where it did not 

actually act how we presume it to have acted.^’"* By extension, it seems equally reasonable to 

extend this the other way — we should not assume that, invariably, the legislature is “bad” 

when dealing with particular types o f rights or conduct. I do not mean to say that courts 

should always be deferential in these kinds of cases or that they should never be deferential. I 

have simply argued that (a) serving democratic ends is not enough to make a court democratic 

and (b) the question o f whether courts are “better” than legislatures in protecting certain types 

o f rights and liberties needs more argument than assertion. Just as I have argued that it may 

not be appropriate always to presume the legislature acts in a good constitutional fashion, it is 

not right to believe that it is it presumptively incapable of dealing with particular rights.

Sy n t h e s is  a n d  C o n c l u s io n s

2"' Chapter 3, at 90-93.
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This Chapter has described the different ways in which courts have justified the practice o f 

deference. It has also offered some analysis o f the extent to which the different rationales 

cited by courts may, in fact, represent deeper, unexpressed reasons for deference. In this 

concluding section, I attem pt to draw the strings together and offer a concluding com m ent on 

what may emerge as the “ them es” o f deference.

Competence Based Reasons

Com petence based reasons, for the m ost part, are expressly invoked when a court is asked to 

review legislation which has a social or economic policy context.^® O f  course, com petence 

based reasons do not explain all deference in respect o f  social or econom ic poUcy nor should 

it necessarily be the case that only these type o f  cases raise com petence issues. A nother 

possible example o f deference on the basis o f com petence based reasons was the complexity 

rationale. A court may defer because o f  the complexity o f the m atter which, in turn, may be 

because o f  issues o f competence. As we have seen, however, no t aU examples o f  the 

complexity rationale can be explained in this way.

In any event, the com petence rationale should, in principle, transcend the relatively narrow 

range o f cases where it is invoked. If  courts defer because it is felt that certain issues are 

beyond their practical competence, then this should be the case no t simply where social or 

economic policy issues are involved but wherever practical judicial com petence is implicated. 

Thus, com petence based reasons stand out as a general reason for deference -  a court should, 

it is thought, defer where its competence to decide the question at hand is less than that o f  the 

legislature.

Jurisprudential or Normative Reasons

Jurisprudential or normative explanations for deference refer to all reasons to defer o ther than 

those based on assessments o f practical institutional competence. So, w hat rationales raise 

jurisprudential or normative justifications and what are those justifications?

T his w ou ld  include the situations exanxined above w here courts expressly prem ise deference o n  the basis that 
they m ust defer to legislative empirical judgm ents so  lon g  as the court expresses that this is because legislatures are, 
practically speaking, better at dealing w ith such em pirical matters.
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Democratic Theory

The democratic rationale for deference both raises and constitutes one o f these reasons. 

Moreover, some other jurisprudential or normative justifications can be read as perhaps 

representing versions of the democratic rationale. For example, whereas British courts 

expressly state their support for the democratic rationale, they also may appeal to it in other 

ways. Thus, when the British courts appeal to the general law/policy distinction (itself 

viewable as a normative or jurisprudential rationale), they do so in combination with the 

democratic rationale. Further, the obvious deference associated with legislative decisions 

about the distribution of public funds is closely and expressly associated with the democratic 

rationale. Equally, the indeterminacy rationale, as argued above, suggests a deeper appeal to 

normative theory which maj be (but is not necessarily) rooted in the democratic rationale.

It is more difficult, however, to be precise about the democratic rationale in other 

jurisdictions. As we have seen, the complexity rationale is sometimes invoked in a manner 

which suggests that the court has a deeper normative theory. It is, however, not possible to 

identify what that theory is with any concrete certainty. It may well be the democratic 

rationale but it may also appeal to some distinction between law and policy. There are also 

cases where either poUcy itself or discrete policy areas seem to be held up as a priori spatially 

defined areas into which the courts cannot venture. Whereas some courts in Britain seem to 

reconcile this kind of deference ultimately with democratic principles, this is not always the 

case. Rather (and the same can be said about Canada in this respect), sometimes one is left 

with the impression that an a priori distinction between law and policy is at work.

Law and Policy

This Chapter examined two levels of generality in the distinction between law and policy. 

First, it examined the general distinction between law and politics. The British invocation of 

the general distinction suggested that it serves a deeper normative commitment to democratic 

principle and is thus essentially a reflection of the democratic rationale. The same, however, 

cannot be said with certainty about Canada. Rather, on the occasions where it is invoked, it 

seems to be quasi-Diceyan in nature -  i.e. appealing to the “fact” that law and policy are 

separate and mumally exclusive spheres. Something similar may be said about the practice of 

deferring in respect of discrete areas o f policy whereby types o f poUcy contexts are presented
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as somehow constituting spatial areas o f legislative privilege into which the court may not 

trespass.^’ Again, one could seek to explain in some ex post facto sense on the basis that such 

areas are beyond the practical institutional competence o f the court, but as we have seen, the 

courts have not always made this connection.

Earning Deference

Perhaps the most novel approach to the deference question comes with the recent decisions 

o f the ECtHR and British courts whereby legislatures will only be entided to deference if they 

have actually deliberated upon the constitutional question at hand. This is a reason both to 

accept and reject deference. If the legislature acmally did a “decent job” in interpreting its 

own obligations, then the court may defer to its conclusions. On the other hand, if the 

legislature never even debated the constitutional issue, then there is nothing to defer to. This, 

it seems, is the threshold which the legislature must cross — it must be shown to have actually 

considered the question upon which it now seeks deference.

Excluded Reasons

This Chapter has also discussed various purported explanations or justifications for deference 

and argued that, in fact, they cannot to be taken as serious justifications o f that practice.

Avoidance

This refers to the idea that in some cases, courts will refuse to exercise independent review for 

functional or prudential reasons such as, for example, the fact that the State is currentiy 

undertaking an examination of the merits o f changing its legislative policy. I have argued, 

however, that whatever judicial restraint is shown by this approach is not a species of

This includes the cases where courts have also justified deference on the basis that legislation under review  
manifests particular choices about the distribution and allocation o f  national resources. In the British context, 
this is clearly associated with the democratic rationale. N evertheless, it is arguable that such a distinction 
represents a species o f  rigid law /policy distinction whereby a particular type o f  policy decision — i.e. one in 
relation to the distribution o f  resources is held to be inherently beyond the judicial pale.
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deference, but a prudential tool of avoidance analysis o f which is outside the scope of this 

thesis.^

Preferred Rights

As we have seen, the use of the preferred rights doctrine (save in its substantive form in 

Canada) tends to suggest that deference is rationalised according to the perceived importance 

o f the right at hand or conduct sought to be protected. Whereas this argument will be 

developed in Chapter 5, I have suggested here that preferring or ranking rights or conduct by 

perceived importance, no matter what deeper criteria one may use in this regard, is not a 

proper rationale for deference.

Reinforcing Democracy

Whereas democracy-reinforcing theory may be more appropriately viewed as a reason to reject 

deference, it would follow that if the theory was sound, then judicial review in cases outside 

the area of democratic-reinforcement (whether process based or substantive) may be 

appropriate candidates for deference. I have argued, however, that the democratic-reinforcing 

theories described above do not, without more, offer a convincing reason to reject deference. 

If, o f course, it can be shown that the legislature is “bad” at a particular type of constitutional 

decision-making, then it may be more reasonable to deny it constitutional authority in that 

area but, as I have argued, this must depend on a good deal more than assertion. Rather, it

will depend on (as wiU be argued in Chapters 7, & 8) having a worked out theory of

constimtional interpretation (the subject of Chapter 9) and comparing the respective abilities 

of the legislature and court to “do” interpretation according to that concept.

Conclusion

Michael Perry and Richard Posner have both argued that one’s approach to deference will 

depend on (a) how one views the institutional competence of the courts and legislatures and

222 That is not to say such techniques are unimportant. The use of, for example, doctrines o f  m ootness and nUes 
o f  standing as anchors on judicial power are serious issues which would serious discussion. See e.g. the classic 
discussion in Bickel, “Foreword: The Passive Virtues” (1961-62) 75 Harv. L. Rev. 40. D iscussion, however, o f
these techniques, are beyond the scope o f  this thesis.
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(b) one’s commitment to democratic v a l u e s . W h e r e a s  there are definitely strands o f this 

two-pronged approach in the comparative jurisprudence, we must add one more — the 

possibility that some form of rigid separation of powers theory is used to mark out apparentiy 

a priori “zones” of deference such as social or economic policy or to justify a more general 

“law/policy” distinction. And, from a sUghtly different perspective, we should also bear in 

mind the possibility that deference may be more defensible where it is “earned”. Thus, as far 

as one may set the agenda for critique in this thesis, it is arguable that a critical examination o f 

the most defensible case for deference requires one to examine the legitimacy of law/policy 

distinctions, the relative institutional competences o f courts and legislatures and the idea of 

deferring to the legislature for reason o f its democratic credentials or whether deference 

should be “earned” in some sense. O f course, this is simply what emerges from something of 

a synthesis of comparative jurisprudence — the task now falls to examine the extent to which 

themes (perhaps of a similar namre) emerge in the Irish jurisprudence.

223 Perry, “The Constitution, The Courts, and the Question o f  Minimalism”, loc. cit., n .l39; Posner, “R eview o f  
Jeremy Waldron, Law and Disagreement” (2000) 100 Colum. L. Rev. 582. See also Fredman, “From D eference to 
Democracy: The Role o f  Equality under the Human Rights Act, 1998”, /oc. cit., n .l, at 56; Steyn, “Laying the 
Foundations o f  Human Rights Law in the United Kingdom ”, toe. cit., n .l5 , at 359.
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I n t r o d u c t io n

This Chapter examines the practice of judicial deference to legislative constitutional decision

making in Ireland. There are, however, two ways in which one can go about this. On the one 

hand, one may focus on the negative argument that the Irish position is, as Margulies puts it, 

“all over the ball park” .' Whereas the ultimate aim o f this Chapter is constructive, the 

strength o f MarguHes’ observation cannot be over-looked.^ To this end, the first part o f this 

Chapter discusses evidence which may support the negative assessment. This, as I say, is not 

the only way to discuss deference in Ireland. It is possible to accept the merits of the negative 

critique, but also to focus on positive or constructive analysis. Thus, the second part o f this 

Chapter argues that within what is generally recognised as a diffuse and scattered 

jurisprudence, certain trends do emerge and that these trends mirror, albeit in a broad sense, 

the rationales for deference which emerged in the discussion o f comparative jurisprudence in 

Chapter 4.

P a r t  I -  T h e  N e g a t iv e  E v id e n c e

As noted above, it is possible to offer a negative analysis, focussing on the significant 

shortcomings o f the Irish “approach” to deference. Such an account may, for example, draw 

on early Irish constitutional jurisprudence to discuss the relatively confusing shifts of the 

Supreme Cotirt over broad issues of justiciability. One may examine how the Supreme Court 

arguably emptied Article 40.4 o f substance and rendered Article 40.3 effectively non-justiciable 

in Re Article 26 and the Offences Against the State Bill, 1940^ without even acknowledging the 

strong, but contrary, judgment o f Gavan Duffy J in State (burke) v Lennon* delivered only 

months before. One may then query why this strong position was uninfluential in later

' Margulies, “Standards o f  Review and State Action under the Irish Constitution” (2002) 37 Ir Jur (n.s.) 23, at 30.
 ̂ Indeed, it is an observation made by others in differing degrees o f intensity. See e.g. Doyle, Constitutional 

Equaii^ Law (Dublin, Thomson Round HaU, 2004) at 105; Kelly, The Irish Constitution (Hogan & Whyte eds., 4‘*' 
ed., Dublin, Butterworths, 2003), at 1269-1277; Buckley, “Merging Principles o f  Public Law: Towards 
Proportionality in an Irish Context” (2004) 39 Ir. Jur. (n.s.) 161; Doyle & Whyte, “The Separation o f Powers and 
Constitutional Egalitarianism after the Health (Amendment) (No.2) BiU Reference”, in O ’DeU ed.. Older People In 
Modem Ireland: Essc^s on Law and Poli^ (Dublin, First Law, 2006), 393, at 397-399.
5 [1940] IR 470.
•• [1940] IR 136.
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decisions such as Re Article 26 and the School Attendance Bill, 1942^ or National Union of 

Kailwaymen v Sullivan^ Alternatively, one may question why the Supreme Court in Attorney 

General v Southern Industrial Trusi saw fit to re-visit the spirit of Vigs Marketing v Donnelly holding 

that Article 43’s protection for private property was effectively non-justiciable, when the 

Court had specifically addressed and rejected that point in the landmark Buckley v The Attorney 

General decision.^

However, it may be argued that whereas there were clearly problems with, as John Kelly put it, 

“tak[ing] the Constitution seriously” '" during this period, those problems related to the 

relatively extreme issue of justiciability. So, whereas an examination of this period may be 

quite instructive as a historical example of how judges have differed over the appropriate role 

o f judicial review, it may be better to base a negative argument about the current state of the 

deference question in Ireland on a more modern aspect of our jurisprudence. This may be 

accomplished through a brief examination o f some o f the problems which have arisen in how 

courts have addressed the issue o f deference in the context o f modern jurisprudence on 

proportionality.''

To begin, one may point out that in the early 1990’s the Supreme Court decided Cox v Ireland^ 

in a manner which seemed to raise the possibility that legislation may be reviewed on the basis 

that in pursuing legitimate objectives, the legislature did not limit the right-at-hand in the least 

restrictive manner. Soon after, however, the Supreme Court in Tuohy v Courtney^ introduced a 

relatively deferential standard of review without any express mention of Coy:.-

The Court is satisfied that in a challenge to the constitutional validity o f  any statute in the enactment o f  

which the Oireachtas has been engaged in . . .a balancing function, the role o f  the courts is not to im pose  

their view o f  the correct or desirable balance in substitution for the view o f  the legislature as displayed

5 [1943] IR 334.
[1947] IR 77.

1 (1964) 94 ILTR 161.
« [1939] IR 413.
’ [1947] IR 77. O ne may also point out that in Re Philip Clarke [1950] IR 235 the Supreme Court was at pains to 
stress its distance from Re Article 26 and the Offences Against the State (Amendment) Bill, 1940 [1940] IR 470. If, 
however, this signalled something o f  an acceptance o f  a shift in philosophy, then how  could the court in Southern 
Industrial Trust (1964) 94 ILTR 161 decide as it did without even referring to Re Philip Clariie}

Kelly, “Fundamental Rights and the Constitution”, in FarreU ed., De Valera’s Constitution and Ours (DubUn, GUI 
and Macmillan, 1987) 163.
" Which, it may be noted, has been the subject o f  som e quite critical commentary. See e.g. Doyle, Constitutional 
Yiquality Lau>, op. cit., n.2, at 105; Margulies, “Standards o f  Review and State Action under the Irish Constitution”, 
loc. cit., n .l; Kelly, The Irish Constitution, op. cit., n.2, at 1269-1277; Buckley, “Merging Principles o f  Public Law: 
Towards Proportionality in an Irish Context”, loc. cit., n.2; D oyle & Whyte, “The Separation o f  Powers and 
Constitutional Egalitarianism after the Health (Amendment) (N o.2) BUI”, loc. cit., n.2.
'2 [1992] 2 IR  503.
'5 [1994] 3 IR 1.
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in their legislation bu t ra ther to determ ine from  an objective stance w hether the balance contained in 

the im pugned legislation is so contrary to reason and fairness as to  constitu te an unjust attack on  som e 

individual's constitu tional rights.'"*

In the context o f the case, which concerned the constitutionality o f aspects o f the Statue o f  

Limitations, 1957, Hamilton CJ went on to point out that:-

W hat this C ourt m ust do is to ascertain w hether the extent and nature o f  such hardship is so undue and so 

unreasonable having regard to  the p ro p er objectives o f  the legislation as to  make it constitutionally 

flawed.'^

Whereas the word “deference” is not mentioned, the Tuohj decision became the standard by 

which later courts “water-down” the potential for non-deferential application o f the 

proportionality test.’* It is important to be clear that I am not saying that Cox required one to 

reject deference. I am simply suggesting that when read in a certain way, it had the potential 

to limit legislative discretion in the choice o f  means in a very significant way through the 

applicadon o f  something approximating the “least restrictive means” aspect o f Oakes 

proportionality. Thus, given this potential, it may be somewhat interesting that, in such a short 

space o f  time, the Supreme Court in Cox may formulate what seems to be a forerunner to the 

Heaney proportionality test, but then, without explanation as to why (and without citation of  

Cox), seem to “pull back” to introduce a general standard o f deference applicable wherever 

legislation can be viewed as effecting a balance between rights and competing interests.'^

The sands continued to shift when the High Court in Heaney v Ireland^ “concretised” what 

may have been implicit in the Cox judgment by specifically adopted the Oakes proportionality

T he objective o f  the im pugned provision m ust be o f  sufficient im portance to  w arrant overriding a

14 | î9 9 4 j 3  IR  at 47 (em phasis added).
[1994] 3 IR  1, at 48 (em phasis added).
F o r an express judicial association betw een the Tuohj standard and deference see the decision o f  K eam s J in 

King V Ministerfor the Environment [2004] 3 IR  345.
It may be no ted  that, in the period betw een C ox  and Tuohj, at least one m em ber o f  the Suprem e C ourt had 

evidenced som e d iscom fort w ith the potential o f  Cox. See Re Article 26 and the Matrimonial Homes B ill 1993 [1994] 
1 IR  305, at 308 w here counsel argued that “ the co u rt has pow er to  strike dow n legislation w hich goes further 
than reasonably necessary to  secure aims w hich m ay them selves be legitimate” . W hereas it was only by way o f  
im m ediate response to this argum ent and n o t part o f  the judgm ent o f  the C ourt, Finlay CJ replied that “ [i]t is no t 
for the C ourts to  take over the policy m aking pow ers o f  the O ireachtas” . See [1994] 1 IR  305, at 309. So, 
counsel pu t the very idea o f  C ox m eans-end review  before the C ourt and Finlay CJ (if n o t the court w ho actually 
struck dow n the legislation as d isproportionate) responded  negatively by equating the idea o f  judicial review o f  
legislative choice o f  m eans w ith an undue in terference in to  the realm  o f  policy.
'»[1994] 3 IR  593.
19 [1 9 9 4 ] 3 IR  5 9 3  ̂ at 607. C ostello J , how ever, cites Chaulk v R  [1990] 3 SCR 1303 as authority fo r the test.
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constitutionally protected right. It must relate to concerns pressing and substantial in a free and 

democratic society. The means chosen must pass a proportionality test. They must:—

(a) be rationally connected to the objective and not be arbitrary, unfair or based on irrational 

considerations;

(b) impair the right as little as possible, and

(c) be such that their effects on rights are proportional to the objective^**

O f course, this test can be applied both deferentially and non-deferentiaUy. However, what is 

particularly relevant is the “least restrictive alternative” test in part (b) which is an addition to 

the rationality test o f part (a). Thus, at the very least, Heaney suggests that something more than 

a rational connection between tneans and end is required. As argued in Chapter 1, a court 

may approach this question relatively deferentially by allowing the legislature to choose 

between a range o f  reasonably alternative measures, or non-deferentially, through requiring the 

legislature to adopt what is actually the least restrictive means possible for limiting the right at 

hand.^' In this section, I argue that in the case-law which follows Heaney, one witnesses an 

ongoing shift between standards o f review without any real judicial explanation as to why 

these choices (which, o f course, reflect choices about deference) are justified or, in the worst 

cases, w ithout even recognising that different cases have made different choices.^ It should 

be noted, however, that everything that follows depends on accepting one premise -  that 

choosing between Tuohy and Heaney standards or cross-applying Tuohy into Heaney says 

something about how the court thinks about deference, but that, it is submitted, is a 

reasonable premise.^’

First, in cases decided after Heaney such as R? Article 26 and the B^gulation of Information (Services 

Outside the State for the Termination of Pregnancies) Bill, 1995^* and TF  v I r e la n d , the Supreme 

Court continued to apply Tuohy w ithout considering (at least expressly) whether Heaney may 

have suggested another way.̂ *̂  It is no t unreasonable to suppose that the courts were aware o f

20 [1994] 3 IR 593, at 607.
2' Chapter 1, at 24-26.

Or as D oyle argues in a different context “the courts seldom advert to differences between the standard o f  
review which they articulate and standards articulated in other cases”. See D oyle, Constitutional ^.quality Law, op. 
cit., n.2, at 105.
25 For express judicial support o f  this premise, see King v Minister for the Environment [2004] 3 IR 345.
2“' [1995] 1 IR 1, at 45 (citing Tuohj to hold that the BiU to be a reasonable attempt to balance the rights o f  the 
mother and unborn child).
25 [1995] 1 IR 321, at 370 (citing when considering the constitutionality o f  legislation providing for judicial 
separation).
2*' It is also notable that that in Ke Article 26 and the Regulation of Information (Services Outside the State for the Termination 
of Pregnancies) Bill, 1995 and somewhat like in Re Article 26 and the Matrimonial Homes Bill, 1993 [1994] 1 IR 305, 
counsel argued that the rights o f  the unborn had not been restricted in the least possible manner. This seems to 
entail the suggestion that the legislature could have pursued their objective with less restrictive means -  i.e. 
invoking the essence o f  the proportionality test. Thus counsel argued that a failure to require either parental
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the relatively detailed and forensic nature o f  the Oakes test as adopted in Heaney yet these cases 

proceeded to apply a different standard o f  review without explaining why the Heaney approach 

was, perhaps, deemed to be inappropriate.

Second, the Supreme Court in ^ A rtic le  26 and the Employment Bill, 1996, applied both Tuohy 

and Heaney to different parts o f  legislation under review.^  ̂ On the one hand, age-based 

discrimination was assessed with a high measure o f  Tuohy deference^* whereas other aspects o f  

the BiU dealing with criminal liability were reviewed through an application o f  relatively strong 

proportionality analysis. '̂  ̂ The problem, again, is that the Court offers nothing explicit to 

explain why different standards are applied to different parts o f the BiU. “̂

Third, there are several cases where courts have used Tuohy to apply a “gloss” o f  deference 

over the Heaney test. Take, for example, B̂ ock v Ireland' which concerned a challenge to 

sections 18 and 19 o f the Criminal Justice Act, 1984.^  ̂ In upholding the legislation as a 

legitimate encroachment onto the right to silence, the Supreme Court first cited Heaney as the 

appropriate test stating that the “principle o f  proportionality is by now a weU-established tenet

consent or notification in respect o f minors for the procurement o f  abortion information was not enough to 
vindicate the rights o f  the unborn. The court, however, was not willing to view this as a ground o f review — 
rather once the balance struck between rights could be viewed as “reasonable”, the legislation would stand.

Re Article 26 and Employment Equality Bill, 1996 [1997] 2 IR 321.
The BUI under review constituted a legislative attem pt to com bat discrimination in the workplace, but also 

provided a lawful basis for certain positive discriminatory measures designed to, inter alia, facilitate the re- 
introduction o f persons over the age o f 50 into the workforce. In considering that aspect o f  the Bill, the Court 
followed Tuohy as the relevant standard and said that

While it is possible to argue that the Oireachtas has made the wrong choice, diat cannot amount to a 
finding that the classification for which they have adopted is irrelevant to the objective intended to be 
achieved or unfair or irrational. See [1997] 2 IR 321, at 348-349.

29 [1997] 2 IR 321, at 383 citing the tests in R Oakes [1986] 1 SCR 103 and Chaulk v R  [1990] 3 SCR 1303.
Perhaps, it may be that the Court has a sophisticated theory o f  equality which holds that deferential review is 

appropriate to age-based classifications. Indeed, one may point out that the Court seems to say that certain types 
o f  discrimination other than age-based discrimination are “presumptively invalid” and that it suggests therefore 
that the onus o f  p roof may shift in such cases. Since an age-based classification is not a member o f  the 
“presumptively invalid” class, then deference should follow -  perhaps explaining the reliance on Tuohy. For a fuU 
argument to this effect see Doyle, Constitutional Equality Law, op. cit., n.2, at 138-142. The difficulty with this, 
however, is that it is largely an ex post facto rationalisation which may, or may not, be what the Court had in mind. 
Moreover, one may reasonably point out that the talk o f presumptively invalid classes o f  discrimination may 
simply shift the onus o f  proof onto the legislature with the standard o f  p roof remaining at the level o f rationality. 
The simple point is that one carmot tell and that, it is submitted, is the problem. A less charitable explanation is 
that the Court seems to rely quite strongly on American authority — Massachusetts Board of Retirement et al v Murcia 
(1976) 427 US 307 -  to support its standard o f review for age-based classifications. As I have argued in Chapter 
3, at 64-66 deference is deemed legitimate in the United States in relation to, for example, age based 
classifications, because no fundamental rights are burdened. In Ireland, equality is a right in a sense greater (it seems) 
than that provided for in the 14* Amendment. In short, the Court mcty have a strong, but unexpressed theory 
about why deference is appropriate in relation to age. It may also have a theory about why deference is not 
appropriate in other cases. O n the other hand, it may simply be misunderstanding the relevance o f American 
authority on equal protection principles.
5' [1997] 3 IR484.
52 Both sections allowed a court to take inferences from an accused person’s failure to answer various questions 
put to him or her by the Gardai upon arrest.
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o f  Irish constitutional law”.”  Immediately afterwards, however, it cited Tuohj, and concluded  

by emphasising the deferential standard appropriate to a case o f  legislative “balance” and 

paying no close attention to the more detailed Heanej analysis which the Court itself had just 

described as a “weO-established tenet o f  Irish constitutional law”.’'* I do not think it is 

unreasonable to suggest that the Court’s citation and application o f  standards is confusing.^^ 

T o choose between the Heanej standard and som ething which surely reads as less detailed or 

thorough and more accommodating o f  deference is a serious choice and one which an 

observer may expect to see reasoned and justified. However, the impression that one may 

receive here is that the Court either views these standards as interchangeable or is making a 

conscious, but unexplained, attempt to inject Tuohj deference into Heaney?^

«  [1997] 3 IR 484, at 500.
[1997] 3 IR 484, at 500 (“It is the opinion o f  this Court that, in enacting ss. 18 and 19 o f the Act o f  1984, the 

legislature was seeking to balance the individual’s right to avoid self-incrimination with the right and duty o f  the 
State to defend and protect the Ufe, person and property o f all its citizens. In this situation, the function o f  the 
Court is not to decide whether a perfect balance has been achieved, but merely to decide whether, in restricting 
individual constitutional rights, the legislature have acted within the range o f what is permissible. In this instance, 
this Court finds they have done so, and must accordingly uphold the constitutional validity o f the impugned 
statutory provisions.”). C f PJ C am ll v Minister for Health [2005] lESC 26 where the Supreme Court seemed to 
accept counsel’s submissions expressly differentiating steps in the Heangi proportionality analysis from general 
rationality tests.

For other cases which “overlay” the Hean^ test with the Tuohj standard see e.g. lamrod Eireann v Ireland [1996] 3 
IR 321 which concerned the constitutionahty o f  the scheme o f joint and several liability under the Civil Liability 
Act, 1961. The plaintiff argued that less restrictive methods were available which would facilitate the objective o f 
the Act, and which would do less violence to its property rights in a case where it had been exposed to full 
liability as its relevant joint tortfeasor was impecunious. Whereas Keane J cites from H ean^ he held that the 
particular choice o f means was within the competence o f the Oireachtas “in what is truly an area o f  policy”. See 
[1996] 3 IR 321, at 376. He continued then to cite Tuohj to support the idea o f deference where the legislature 
has sought to balance conflicting interests. Again, the inference may be that the question o f alternatives and the 
least restrictive alternative test is being avoided by the Court through a citation o f Tuohj. See also Enright v Ireland 
[2003] 2 IR 321 where, at 341-342 Finlay Geoghegan J cited Tuohj but express^ pointed out that the Hean^ 
proportionality test “must be added” to it. However, in her conclusions, whereas Finlay Geoghegan J clearly 
applied a proportionality test, and upheld a rational connection between objective and means, there was no 
express consideration o f whether a less restrictive alternative was available. Rather, Finlay Geoghegan J preferred 
to point out that the requirements for convicted sex offenders to enter upon a registrar w ithout offering a chance 
to make submissions in this respect were “a minimal burden” . See [2003] 2 IR 321, at 343. Hean^ however, 
requires one to examine whether the least restrictive method has been used when limiting rights. Whereas one 
may think the registration system was a minimal burden, if one accepts that it limits the right to fair procedures, 
that does not dispose o f the possibility that such limitation was achievable by less restrictive alternative measures. 
See also Meagher v Leaij [1998] 4 IR 33 where it was argued that permitting a district court judge to impose 
consecutive sentences o f up to an aggregate o f two years duration pursuant to s.5 o f  the Criminal Justice Act, 
1951 (as amended by s.12(1) o f  the Criminal Justice Act, 1984) took the offence out o f the non-m inor category 
and outside the jurisdiction o f the District Court as a court o f  summary jurisdiction under Article 38.2. In the 
High Court, Monarty J cited Tuohj as the relevant standard o f review thereby suggesting that a measure o f 
deference is required when considering a case o f  “balance”. However, he then proceeds to point out, w ithout 
further elaboration, that proper proportionality had been achieved between the conflicting rights and interests 
under review. The lack o f forensic review may be due to his citation o f  the Supreme Court in Yieanej rather than 
the more detailed High Court test.

It may be argued that Keams J ’s decision in ¥J.ng v Ministerfor the Environment [2004] 3 IR 345 offers something 
o f a more reasoned approach. Indeed, at o f  the report he specifically pointed out that Tuohj requires
“deference and restraint” and explicitly points out, at 377, that a court may not engage in a non-deferential 
application o f the least restrictive alternative test under Hean^. The difficulty with the judgment, however, is that 
Kearns J seems to hold, at 375, that this “deference and restraint” is required by the specific wording o f  Article 
16.1.1 and the “constitutional allocation” o f power to the Oireachtas to regulate Dail elections. It is unclear 
whether Keams J views “deference and restraint” as similarly appropriate when dealing with other fundamental 
rights. Kearns J ’s consideration o f the Article 40.1 aspect o f the claim in King may lend some assistance here. In
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Fourth, and without “using” Tuohy to inject deference into Heaney, there are cases where 

Heanej itself has been applied relatively deferentially. In particular, courts have been quite 

explicit about deferring in respect o f whether the legislature’s choice o f  means are the least 

restrictive alternative.^^ Take, for example, the decision in Re Article 26 and Section 5 and Section 

10 of the Illegal Immigrants (Trafficking) Bill, 1999?^ This Bill required that challenges by way o f  

judicial review to deportation decisions had to be made within 14 days o f the decision to 

d e p o r t . T h e  Supreme Court expressly stated that the Bill would not fall simply because a 

longer extended period would allow the same policy objectives to be attained.”*̂

Fifth, and conversely, some courts seem to have been comfortable with applying 

proportionality without making any reference to a need for deference in the application o f  the

a previous case -  Redmond v Minister for the 'Environment [2001] 4 IR 61 — candidature regulations requiring a 
monetary deposit were held unconstitutional on the basis that the discrimination effected between those who 
could afford it and those who could not could have been avoided by choosing a less restrictive method o f 
guarding against frivolous or crank candidates. In Keams J does not seem to defer to the “new” m ethod of 
regulating candidature (which had been enacted ia response to the decision in Redmond) for the purposes of 
Article 40.1, but positively approves it as being “as good as can realistically be hoped for” . At the same time, he 
concludes by commenting that the “Article 40 argument must also be seen in the context o f what other Articles 
provide in this context” , referring, it seems, back to his view on deference in the Article 16 analysis which may 
have informed his decision on the Article 40 point. See [2004] 3 IR 345, at 383. If  that is the case, however, it is 
difficult to understand why Hean^ and the least restrictive test must be applied deferentially, given that it was the 
specificity o f  Article 16 which seemed to fuel the need for “deference and restraint” in that area. For discussion 
o f  the Article 16 point and how it may have influenced deference in the Article 40 context see below at 179-182.

See e.g. Murphy v The Independent Radio and Television Commission [1997] 2 ILRM 467 (HC), [1999] 1 IR 12 (SC) 
where it was argued that legislation which prevented the broadcasting o f any advertisement directed towards, inter 
alia, a religious end was unconstitutional. Whereas it was accepted that the objective o f  the legislation was to 
prevent offence, the Supreme Court (unlike the High Court) did not accept that all religious advertisements 
would cause offence. This, it seemed, opened the door for counsel to argue that a blanket prohibition was 
disproportionate. Indeed, the Court itself noted that “ [cjounsel for the applicant, argued that it would have been 
possible to have had - instead o f  a blanket ban on religious advertising - a more selective administrative system 
whereby inoffensive religious advertisements would be permitted, and religious advertisements likely to cause 
offence, banned. N o doubt this is tru e ...”. See [1999] 1 IR 12, at 27. However, the Court did not believe this 
was sufficient to strike down the legislation and thus deferred to the legislative choice o f  means. See also Colgan v 
The Independent Radio and Television [2000] 2 IR 490 where O ’Sullivan J -  relying on Murply -  held that limitations 
on the freedom o f expression may be sustained where they may be wider than stricdy necessary:-

It appears that the correct approach o f  this court when considering whether the infringement o f  a 
constitutionally protective right impairs that right as little as possible is to refrain from condemning a 
wider infringement such as a blanket ban notwithstanding that a more selective alternative is admittedly 
available, if  a rational explanation for the wider infringement is available to the C ourt... Some degree o f 
judicial restraint, appears appropriate, therefore, when the court, in the context o f applying the
proportionality test, is considering whether a statutory infringement o f a constitutional right does or
does not ‘impair the right as little as possible’. This appears to me the ratio o f the Supreme Court judgment in 
Murphy. This judicial restraint may itself be an application o f  the presumption o f constitutionality in 
favour o f  the statutory provision attacked. [2000] 2 IR 490, at 512.

38 [2000] 2 IR 260.
It should be noted, however, that an application could be made to extend time.
The reasoning o f the Court, however, is relatively difficult to understand. It seemed to place reliance on the 

legislative power under Article 36 to regulate the practice and procedure o f  the courts which, in the Court’s view, 
tended to suggest that such “regulation” had to be approached deferentially. This is discussed in more detail
below at 179-182. One may point out, however, that regulation o f the practice o f the procedure o f the courts is
one thing, but regulating the right o f access to the courts is another.
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least restrictive alternative test. A particularly stark example o f this is D.K v Crowley''" where it 

was claimed that provisions o f the Domestic Violence Act, 1996 were unconstitutional as they 

permitted a court to grant a perpetual barring order on an ex parte application, thus not 

permitting the affected person a right to be heard in his defence. Whereas the Supreme Court, 

per Keane CJ, expressly noted that the legislation struck a balance between competing rights 

and interests, notably absent is any reliance on Tmhy in support o f a deferential approach.'*  ̂

Indeed, the Court specifically points out that in striking such a balance, the legislature may go 

no further than necessary.”'̂  Thus, the Court held that the objective o f  spousal protection 

could legitimately be served by providing for a temporary order pending a full hearing on 

notice to the respondent.'*^ There was, therefore, a method that was less restrictive o f  the 

respondent’s rights which the legislature had not chosen.”'̂  The contrast with Re Article 26 and 

the Illegal Immigrants (Trafficking) Bill, 1999 could hardly be greater. Indeed, with its emphasis on 

a more forensic application o f the proportionality test, the decision in D.K. reads like a dircct 

rebuke o f  the previous use o f Tmhy and the associated practice o f using the notion o f  

“balance” to lessen the intrusiveness o f  the least restrictive alternative test. If, however, this is 

an example o f a stronger application o f the proportionality test, then one may reasonably ask

[2002] 2 IR 744,
“2 [2002] 2 IR 744, at 757-758.
«  [2002] 2 IR 744, at 757.
■*'* It is notable that the Court drew attention to s. 17 o f the Child Care Act, 1991 as a “model” for this kind o f 
alternative.

See also Dunnes Stores Ireland Company v Byan [2002] 2 IR 60 which concerned s. 19(5) and s. 19(6) o f the 
Companies Act 1990 which provided that a failure to answer questions put by the authorised officer (appomted 
to investigate the affairs o f  the applicant company) or to co-operate with his investigation were to be treated as 
criminal offences. It is perhaps interesting that the State argued that a rational connection between means and 
end would suffice and specifically submitted that the Supreme Court decision in Hean^ had not expressly 
adopted the more “ forensic” test offered by Costello P in that case. See [2002] 2 IR 60, at 112. The drift o f 
these submissions seems obvious -  the State was attempting to downplay the least restrictive alternative test 
which was the main limb o f the applicant’s argument and indeed, had been the reason why similar legislation had 
been held unconstitutional in South Africa in Ferreira v Levin N.O. (1996) 1 BCLR 1. I f  the application o f  the 
least restrictive means limb o f Hean^ seemed to indicate that the provisions may fall, it makes sense that the State 
would try to argue that the applicable test was the less forensic Supreme Court formulation. Kearns J, however, 
proceeded to offer what seemed like a relatively strong application o f the least restrictive alternative test in 
acceding to the plaintiffs arguments. So, taking into accotint the State’s arguments, Keams J nevertheless 
seemed to view the least restrictive alternative test as having an existence independent to rationality analysis and 
moreover, did not cite any previous authority which may have supported the deferential application o f  that test. 
O n the other hand, a somewhat different approach is taken towards s.19(5) which stated that non-compliance 
with an authorised officer’s demand for the production o f “books or documents” was a criminal offence. Keams 
J seemed to uphold this power on the basis o f its legitimate objective and held that any infringement o f  Article 40 
was not enough to out-balance the public interest in this power. However, it is im portant to note that, in 
contrast to s. 19(6) counsel did not argue in this context that a less restrictive method was in fact available. See 
also 'Redmond v The Minister for the Environment [2001] 4 IR 61. In this case, Herbert J struck down as contrary to 
Article 40.1 provisions o f electoral legislation which requirec prospective candidates to provide a monetary 
deposit as part o f the conditions o f candidature. Whereas he does not cite Heang by name, it is relatively clear 
that the provisions fell on the basis that less restrictive measures (namely the use o f  signature system) were 
available to serve the legislative objective o f  reducing the risk o f  frivolous, vexatious or “crank” candidates. It is 
not unreasonable to think that a rational connection exists between this legislative objective and the deposit 
system. If  rationality alone was the test, it is possible that the legislation would stand. However, it was the 
relatively strong application o f the least restrictive alternative test (with no stated deference, as in cases Uke 
Colgati) which resulted in a finding o f  unconstitutionaUty. There was, it seems, no com fort zone o f discretion 
allowed for the legislature in its choice o f measures.

151



Chapter 5  — Deference in Ireland 

why the Court did not see fit to discuss other cases which seem ed to call for quite different 

results. As D oyle has observed in a different context, the choice o f  standards seems relatively 

inarticulate.''*

Sixth, and finally, it may be noted that som e cases which purport to apply Heanej 

proportionality do not actually do so. Rather than examining, as the test requires, whether a 

less restrictive alternative measure may have been used, courts have, on occasion, tended to 

focus on the “minimal” nature o f  the burden or on the overall “detriment” to one’s rights. 

This will be discussed in more detail below, but for now, it suffices to suggest that it is very 

different to asking whether the limitation was, in fact, the least restrictive alternative.'*’

Thus, it may be argued that whether one focuses on the early days o f  the Irish Constitution or 

on m odem  standards o f  review jurisprudence, the critique is largely the same. Whereas our 

courts have made choices about deference, they have not shown any marked interest in 

developing any “jurisprudence” in the sense that courts rarely examine or seek to reconcile 

existing authority on the point and, m oreover, that their choices are often implicit or latent 

rather than express and articulate.'*** It is, to put it blundy, relatively difficult to disagree with

Doyle, ConstitutionalE.quality Law, op. at., n.2, at 105.
See e.g. Enright v Ireland [2003] 3 IR 321, at 343; Hean^ v Ireland [1994] 3 IR 593, at 609-610. This, however, is 

not without precedent in other jurisdictions. As noted in Chapter 4, at 101, the Supreme Court in Canada 
quickly rolled back the potential for the minimum restriction test o f  Oakes to be applied to require what was the 
absolutely least restrictive alternative. Rather, as stated later in RJR MacDonald Inc. v Canada [1995] 3 SCR 199, at 
para. 160 the legislature is entitied to choose between a range o f  reasonable alternatives. In the recent case of 
Montreal (City) v 2952-1366 Quebec Inc [2005] 2 SCR 141, however, the Supreme Court seemed to have nuanced 
this slightly and spoke about how, at para. 92, legislation must limit rights in a “reasonably minimal way” .

See also Doyle, Constitutional Equality Eaw, op. cit., n.2, at 105. These are not the only ways to make the same 
point. For example, rather than focussing on  these periods, one could perhaps, examine the discrete 
jurisprudence which has developed around different constitutional provisions from 1937 to the present day. In 
the context o f Article 40.1, one may point out that for some-time, the courts did not express any particular 
standard o f review when conducting equality review. See e.g. Re Phillip Clarke [1950] IR 235; The State (Nicholaau) 
V A.n Bord Uchtala [1966] IR 567. However, and particularly in the 1980s, what is, in substance, rationality review 
became associated with equal protection. See e.g., Dillane v Ireland [1980] ILRM 167; Somjee v Minister for Justice 
[1981] ILRM 324; Murphy v the A ttorn^ General [1982] IR 241; T.O ’G v A ttorn^ General [1985] ILRM 61. Whereas 
in some cases rational classification would be presumed such as in Somjee v Minister for Justice [1981] ILRM 324, in 
T .O ’G V A ttorn^ General [1985] ILRM 61 the Court seemed to require actual proof o f  rational classification. In 
later years, particularly in the mid to late nineties, the courts have made a series o f  intriguing decisions which may 
have something to say about the intensity o f  review or the onus o f justification in certain aspects o f equal 
protection. See e.g. A n  Blascaod Mor Teo v Commissioner of Public Works Unreported, High Court, 27 February 1998 
(Budd J); Re Article 26 and the Employment Equality Bill, 1996 [1997] 2 IR 321 and, arguably, Redmond v Minister for the 
Environment [2001] 4 IR 61. However, whereas standards or onuses may have shifted, there is very litde, if any, 
express recognition o f  this in the case-law. O ne does not see, for example, the Supreme Court in Rf Article 26 
and the Employment Equality Bill, 1996 [1997] 2 IR 321 expressly citing previous authority, arguing the need for 
“change” and setting out its reasons with precision. Rather, (and this is a recurrent point in Doyle, Constitutional 
Equality Lam, op. cit., n.2), such shifts tend to be implicit thus supporting the general argument about the relatively 
diffuse and inarticulate nature o f  the deference question in Ireland. The short o f the point here is that there are 
many ways to make the same point, but clearly, choices have to be made given present space constraints and the 
choice made is to approach the Irish “position” on deference as outlined above.
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Margulies’ critical observation that the Irish position on deference, especially when viewed 

through the lens o f proportionality analysis, is “all over the ball park” .''̂

P a r t  I I  -  T h e  P o s it iv e  E v i d e n c e  - T h e m a t ic  V a r ia t io n s  in  t h e  St r e n g t h

OF t h e  P r e s u m p t io n

In this part, it is argued that within an admittedly problem atic and diffuse jurisprudence, 

certain trends and themes are reasonably evident which are broadly similar to those which 

emerged in our examination o f  comparative jurisprudence. It is im portant to be clear, 

however, that it is by no means the case that these themes are pervasive, or expressly referred 

to in every case which may “ fit” a particular theme. Indeed, there is a reasonable degree o f 

inconsistency and latency in the jurisprudence insofar as one seeks to understand it in a 

thematic fashion. Thus, the entirety o f  Irish constitutional jurisprudence cannot, in some ex post 

facto sense, be understood under a neat thematic analysis. That said, there is some evidence to 

support a thematic analysis and it is that which this part focuses on.^” Before we examine this 

point in any substance, it is very im portant to be quite clear about the jurisprudential namre o f 

such “ them es” .

The presum ption o f constitutionality is a deferential principle o f  constitutional adjudication. 

It is also a generally applicable principle in that it appUes (save in very rare cases^’) to aO post- 

1937 legislation. The presum ption itself, however, cannot be taken as a full account o f 

deference in Irish jurisprudence. As the editors o f Kelly put it, the strength o f  the 

presum ption can vary.^^ Thus, an account o f  deference in Ireland m ust account for the cases

Margulies, “Standards o f  Review and State Action under the Irish Constitution”, loc. cit., n .l , at 30. For other 
critical observations on the Irish approach to the standards o f  review and deference see the works cited above at 
n .l.

A reasonable point may be made about precedent here. Whereas I may criticise cases for offering litde reason, 
one may pomt out that judges may simply follow previous authority which says, for example, that deference is 
legitimate in areas o f  social or econom ic policy. See e.g. ¥^an v The jAttomey General [1965] IR 294, at 312 cited 
and followed in e.g. 0 'Callaghan v Ireland [1994] 1 IR 555, at 562; T.F. v Ireland [1995] 1 IR 321, at 335 (HC) and at 
374 (SC); Devoj v Ireland [2004] 4 IR 481, at 490. O ne could argue that the lack o f  justification at the later stages 
owes to the fact that authority is being followed and thus the criticism only bites against the “parent” case. On 
the other hand, a major point in this kind o f  study is that “parent” cases Uke F^an are selectively or inconsistently 
reUed on by later courts or not cited at aU. It is not beyond argument then to suggest that citing and following 
Kyan reflects choice and that such a choice should, it is submitted, be a reasoned one.

See e.g. Re Article 26 and the Equal Status Bill 1996 [1997] 2 IR 387 (posing identical constitutional issues to 
those which the Supreme Court had decided one month previously in Re Article 26 and the Employment Equality 
Bill 1996 [1997] 2 IR 321). There are, o f  course, cases which do not mention the presumption, but given its 
general applicability, it is reasonable that one would need to see relatively express rejection o f  the presumption to 
believe it inapplicable, rather than simply silence.

Kelly, The Irish Constitution, op. cit, n.2, at 840.
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in which such variation in intensity o c c u r s . T h i s  is what distinguishes Irish deference from 

deference in the jurisdictions discussed in die previous Chapter. For example, in the United 

Kingdom, the social or economic policy context o f legislation may be a reason (or part o f a 

reason) to defer — i.e. a reason to move from the possibility o f  judicial independence in 

constitutional decision-making to deference.^'* However, the same policy context in Ireland 

could only be a reason to increase the standard o f deference beyond that which the 

presumption already requires. Thus, a thematic examination o f  the practice o f  deference in 

Ireland really amounts to an account o f  cases in which the strength o f  the presumption o f  

constitutionality seems to vary.

One final point about structure and method should be noted. A core points which emerged 

in Chapter 4 was that “themes” in the practice o f deference are not always explanations for 

deference. Rather, they may be convenient ways o f  describing the observable practice o f  

deference. Beneath the practice, however, may lie deeper rationales. In this section, I do not 

link the variations in the strength o f the presumption with any particular deeper rationale on 

an ongoing basis. Rather, the bulk o f  this section describes the practice, and the possible 

deeper rationales or explanations are discussed afterwards.

A Nuanced Form of the Democratic Justification for Deference

Although it must be said that judicial statements to the same effect are rare. I simply mean here that courts do 
not always tend to associate what appear to be different standards o f review with express statements that “the 
strength o f the presumption should increase” . There is, however, some evidence o f judicial awareness in this 
regard. See e.g. Colgan v. I.R.T.C. [2000] 2 IR 490, at 512 where O ’Sullivan J offered a relatively deferential 
application o f  the proportionality test and reasoned that such deference, or in his words “judicial restramt”, “may 
itself be an application o f the presum ption o f constitutionality in favour o f the statutory provision attacked.” On 
the other hand, some cases seem to cast doubt over the notion o f a variable presumption. See e.g. Madigan v The 
A ttorn^ General [1986] ILRM, at 151 where Barrington J hinted that the presumption and standards o f  review 
were two separate things. He held that the “plaintiff faces a very uphill batde. In the first place [he faces the 
presumption o f constitutionality]. Secondly, it has been recognised that tax laws are in a category o f their own 
and that very considerable latitude must be allowed to the legislature in the enormously complex task o f 
organising and directing the financial affairs o f  the State.” See also King v Minister for the Environment [2004] 3 IR 
345 where Keams J also seemed to view presum ption as something separate from deference. For example, at 
375, Keams J expressly differentiated the presum ption from the “requirement for deference and restraint was 
stressed” . Also, at 376 he considered the Tuohj v Courtn^ standard o f  review and held that where “such a test is 
applied, along with the presumption o f  constitutionality, the consequence must be that a clear burden o f p roof is 
imposed upon a p laintiff’. At the same time, however, Keams J expressly cited and approved O ’Sullivan J ’s 
association o f  a deferential application o f  proportionality with a varying presumption, see [2004] 3 IR 345, at 377. 
In any event, it may well be the case, that discussing w hether particularly deferential decisions can be viewed as ex 
post facto variances in the presum ption or whether they are independent glosses o f  deference may seem to be 
something o f  a technical point, distracting from the substance o f the jurisprudence.

See e.g. R v DPP, exp  Kebilene [2000] 2 AC 326, at 380-381.
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British courts, as w e have seen, have held that Parliament’s democratic identity is a sufficient 

justification for deference.^^ Whereas this is discussed in m ore detail in Chapter 7, this type o f  

democratic rationale appeals to theory about what a legislature “is”, not what it “does”. The 

fact “of-being-elected” counts here, not considerations about the actual conduct o f  Parliament. 

The presumption o f  constitutionality, on the other hand, seems to straddle both types o f  

reason. On the one hand, it seems predicated on the notion that the legislature is 

democratically elected. '̂  ̂ On the other hand, the presumption also finds its conceptual basis in 

assumptions about what the legislature does. This point has been touched upon in Chapter 

and will be explained in full in Chapter 7, but for present purposes it suffices to note, as 

Hogan & Whyte put it, that part o f  “the basis for the presumption is that the legislator must 

be presumed to have been aware o f  the limits im posed by the Constitution”.̂ ** This kind o f  

understanding o f  the conceptual foundations o f  the presumption o f  constitutionality does not 

attribute primary value to the bald fact that the legislature is elected. Rather, the deference 

inherent in the presumption is, at least, partiy justified by presumptions about how  our 

democratic legislature actually behaves. T o put it as simply as possible — w e presume the 

legislature to take the Constitution as its guide when it legislates. It is partly for this reason 

that we presume legislation to be constitutional because the legislature, we presume, has decided 

that it is constitutional.”

See Chapter 4, at 97-99. See RfS) v Chief Constable of South Yorkshire [2002] 1 WLR 3223, at 3230 where 
deference was premised on the “unimpeachable democratic credentials” o f Parliament. See also R v hamhert 
[2001] 1 All ER 1014, at 1022 where Lord W oolf held that: . .[L]egislation is passed by a democratically elected
Parliament and therefore the courts under the Convention are entitled to and should, as a mater o f constitutional 
principle, pay a degree o f deference to the view o f Parliam ent.. Brown v Stott [2001] 2 All ER 97, at 144 where 
Lord Bingham was prepared to “give weight to the decisions o f a representative legislature and a democratic 
government within the discretionary area o f judgment accorded to those bodies.”; International Transport ¥j>th 
GmbH V Home Secretary [2002] 3 WLR 344, at 377 where the Court went so far as to say that Parliament “and not a 
written constitution, bears the ultimate mande o f  democracy in the State” .

See e.g. Pigs Marketing Board v Donnelly [1939] IR 413, at 424; Kavanagh v Government of Ireland [1996] 1 IR 321, at 
363 (albeit in the context o f  Article 38.3). See also, Kelly, The Irish Constitution, op. cit., n.2, at 844.

Chapter 1, at 33-34.
Kelly, The Irish Constitution, op. cit., n.2, at 402. For a relatively vivid example in practice see Horgan v Ireland 

[2003] 2 IR 468, at 498 where, in the context o f  considering whether a Dail resolution agreeing to American 
military use o f  Shannon airport constituted participation in “war” under Article 28, it was argued that “the court 
must start from the assumption that the resolution correctly identifies and interprets the relevant constitutional 
provisions and represents a considered view by Dail Eireann o f  the nature and extent o f its role in respect o f the 
continued provision...” . Kearns J did not expressly accept this statement o f  the presumption. Nor, however, 
did he not reject it and it seems to have been reasonably influential in his conclusions. See also Rj? Article 26 and 
the Health (No.2) (Amendment) Bill, 2004 [2005] 1 IR 105, at 199 where the Supreme Court queried “how it should 
exercise its own power o f review o f  legislation, which the Oireachtas has enacted in accordance with its own 
views o f  necessary regulation o f property rights in the interests o f social justice and the exigencies o f the 
com m on good.” In the American context see Eskridge Jr, “Public Values in Statutory Interpretation” (1989) U. 
Pa. L- Rev. 1007, at 1020 (“The Court should assume that Congress is sensitive to constitutional concerns and 
presumably would not pass an unconstitutional statute.. .”).

This, o f course, is not a rationale for the variation o f the strength o f the presumption, but rather for the 
presumption itself. That, however, simply means that this type o f  democratic justification is a consistent base 
theme for any operation o f the presumption, whether it varies in strength or not.
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This is quite significant. It suggests that one is entitled to examine the legitimacy of the 

presumption pardy by examining the extent to which the presumption that the legislatvire 

conducts constitutional scrutiny reflects what may or may not actually occur. One may 

discover, as Randy Barnett has suggested in the American context that “our understanding of 

the facts on which the presumption of constitutionality rests have changed” and that “with 

this change in its factual underpinnings, the presum ption.. .must faU.”“  This will be addressed 

in Chapter 7.

Distinctions between Law and Policy

The previous Chapter discussed how distinctions between law and policy or between law and 

particular areas of policy have been invoked by courts in other jurisdictions to support 

deference.*’ This may be done in a very general sense (i.e. bald distinctions between law and 

poHcy) or a more discrete sense (i.e. more discrete distinctions between law and types of 

policy). Moreover, such distinctions may be made for different reasons. As noted above, 

however, I will discuss the possibility of deeper justifications for the Irish practice of 

deference at the end of this Chapter. For now, we are concerned with whether, in fact, the 

Irish courts seem to vary the strength of the presumption according to the policy context of 

legislation under review.

General Distinctions between Law and Policy

In Chapter 4 we saw how, in Nenfoundland (Treasury Board) v Newfoundland Association of Public 

Emplojees^^ Marshall JA invoked a general law/policy distinction to argue against the 

legitimacy o f evaluating legislation by assessing the possibility of the use o f less restrictive 

alternative measures.®^ In Ireland, it is arguable that on occasion, judges seem to have reacted 

against invitations to engage in this type o f analysis in quite a similar fashion. For example, 

when hearing argument over the constitutionality of the Matrimonial Homes Bill, 1993, Finlay 

CJ responded to an argument that legitimate legislative objectives could only be pursued in the

^  Barnett, Restoring the Lost Constitution: The Presumption of Liberty (Princeton, Princeton University Press, 2004), at 
260.

Chapter 4, at 99-113.
Newfoundland (Treasuty Board) v. 'Newfoundland Association of Public Employees [2002] NJ No. 324. As discussed in 

Chapter 4, at 101-102 the Supreme Court rejected this approach in a unanimous decision. See Newfoundland 
(Treasury Board) v Newfoundland Association of Public Employees 2004 SCCDT 3222.
«  Chapter 4, at 101.
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manner least restrictive o f  the rights upon which they trespass by stating that “[i]t is not for 

the Courts to take over the policy making powers o f the Oireachtas.”'̂'* Also, in lamrod Eireann 

V Ireland‘S Keane j  rejected the submission that he could review the legislative selection of  

means on the basis that the choice o f  means was “within its competence in what is truly an 

area o f policy.”^

One may suggest, however, that these judges may have meant that the particular types o f  policy 

decisions implicated in those cases were, in some sense, reserved for the legislature and not 

simply that decisions which reflect “policy” choices per se should be reviewed with a measure 

o f deference. The language, one may say, is not as strong as Gavan Duffy J’s statement in 

'National Union of Railwajmen v Sullivan^ that “[p]olicy is emphatically within the legislative, as 

distinct from the judicial, domain.” *̂ Whereas that statement may be about as strong an 

invocation of the general distinction as possible, perhaps the cases cited above did not mean 

to go this far. Indeed, save for Gavan Duffy J’s dictum, our courts -  at least in the context o f  

judicial review o f legislation — do not tend to rely on general invocations o f the law/policy 

distinction.*'’ However, and whereas this wiU be examined in more detail in Chapter 6, it is 

arguable that aspects o f the law/policy distinction are at work in cases such as O ’Reilly v 

Umerick Corporation^  ̂ Sinnott v Minister for Education '̂" T.D p Minister for Education^^ which, o f  

course, do not concern judicial review o f  legislation but rather, issues concerning positive 

rights claims and executive or legislation inaction. It will be argued, however, in Chapter 6

^  Article 26 and the Matrimonial Homes Bill, 1993 [1994] 1 IR 305, at 309. The point may bear repeating that 
Finlay CJ said this in argument. A decision o f  the Supreme Court on an Article 26 reference must be per curiam 
decision with no published dissent.
«  [1996] 3 IR 321 .

[1996] 3 IR 321, at 376. See also The A tto m ^  General v Paperlink [1984] ILRM 373 where it was contended that 
if the State monopoly on post delivery was organised differendy then it would be less restrictive o f the right to 
earn a livelihood but would still serve the objectives o f its parent legislation. Whereas Costello J held that the 
monopoly did in fact restrict the right to earn a livelihood he would not allow the plaintiffs to argue that this 
restriction was illegitimate under what was effectively a proportionality test. He said that “ this court is not the 
forum in which to decide whether a postal service organised on lines advocated by the defendants experts is one 
which meets the requirements o f the common good. These are matters for the Oireachtas to determine.”
'■'7 [1947] IR 77.
<■>« [1947] IR 77, at 86.

It is arguable, however, that a somewhat attenuated form o f the argument may be seen in cases where the 
Courts seem willing to defer to the legislature’s view o f  what the public interest or com m on good requires. See 
e.g. Ccifolla V The Attorney General [1985] IR 486; Hand v Dublin Corporation [1991] 1 IR 409; Moynihan v Greensmith 
[1977] IR 55; Draper v The A ttorn^ G enera^'^^^  IR 277; The A ttorn^ General v Paperlink [1984] ILRM 373; Haugh^ 
V Moriarty [1999] 3 IR 1; John E. Shirl^ <& Others v A . 0 . Gorman Others [2006] lEH C  27. One may point out 
that most legislation could be viewed as being enacted “in the public interest” or for the “com mon good” such 
that most, if not all, legislation represented a legislative view that its legislation is, in fact, in the public interest or 
common good. Thus deferring to legislative understandings o f the public interest or com m on good may have 
share some o f  the characteristics o f the law/poUcy distinction. O n the other hand, cases where deference is 
afforded to legislative views on the “common good” tend to link to the notion o f  “balance” — i.e. that in 
considering whether rights are properly balanced with the com m on good, the legislature is afforded a measure of 
discretion or deference.
™ [1989] ILRM 181.
7' [2001] 2 IR 545.
72 [2001] 4 IR 259.
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that if  law/policy distinctions have any role in what can reasonably be described as leading 

constitutional jurisprudence, then it is possible that it may well seep into the arena o f judicial 

review o f  legislation and should be examined for that reason/^

Discrete Distinctions Between Law and Policy

This heading refers to circumstances in which courts defer because legislation reflects a 

particular type o f  policy judgment, rather than simply on the general basis that legislation 

reflects poUcy choices. Again, 1 wiU discuss the potential justifications for such distinctions at 

the end o f  this Chapter. At present, the point is simply to see if  such distinctions are drawn.

Social or Economic Polig Context

With increasing frequency, Irish courts have held that deference may be particularly 

appropriate in cases which implicate matters o f social or economic policy. An early example 

o f  this can be found in Kenny J’s judgment in '9yan v The Attorney General.-*

W hen dealing with controversial social, economic and medical matters on which it is notorious view 

changes from generation to generation, the Oireachtas has to reconcile the rights o f  the personal rights 

with the claims o f the com mon good and its decision on the reconciliation should prevail unless it was 

oppressive to aU or some o f  the citizens or unless there is no reasonable proportion between the benefit 

which the legislation will confer on the citizens or a substantial body o f them and the interference with 

the personal rights o f  the citizen.^^

Whereas little attention was paid to this dictum for many years, it has been become 

increasingly cited in recent times in cases such as T.F. v IrelandJ  ̂ Murphy v IRTC/^ Lowth v 

Minister for Justice/^ Gilligan v Criminal Assets Bureau^ and Re Article 26 and the Planning and

W hereas it may pre-empt the discussion in Chapter 6 I must point out that judges probably do not realfy believe 
that law and policy belong to rigidly divided spheres o f  sovereign activity. Such distinctions may simply be used 
to gloss over deeper political or moral preferences. The problem however, (and this wiU explained in more detail 
in Chapter 6) is with the very vehicle by which such judges may express these deeper political reasons, namely the 
invocation o f  rigid conceptions o f  the separation o f  law and policy.
7“ [1965] IR 294.

[1965] IR 294, at 312-313. See also his previous decision in McDonald v Bord na gCon (No.2) [1965] IR 217, at 
235 (“While the Court has power to declare an Act to be unconstitutional because it does not defend and 
vindicate the personal rights o f  the citizen, it is a jurisdiction to be exercised with extreme care and caution, 
particularly having regard to the now accepted extensive role o f  the State in economic and social matters.”).

[1995] 1 IR 321, at 334-335.
■'7 [1999] 1 IR 12, at 25.
78 [1998] 4 IR 321, at 339-340.
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Development Bill, 1999f^ It is important to note, however, that some courts have read the Ryan 

dictum not to support deference in social or economic contexts in all cases, but only where 

the legislature has attempted to balance competing social or economic interests. One example 

is Re Article 26 and the Planning and Development Bill, 1999\-^

It is peculiarly the province o f the Oireachtas to seek to reconcile in this area the conflicting rights o f 

different sections o f society and that clearly places a heavy onus on those who assert that the manner in 

which they have sought to reconcile those conflicting rights is in breach o f  the guarantee o f equality.**^

The notion o f  “balance” wiU be examined later, but for now, the point is that in cases like 

those discussed above, it is not simply the “area” o f  the legislation (i.e. its social policy 

context) which seems to bring with it a “heavy onus” or increased presumption o f  

constitutionality but rather the fact that the legislature has attempted to balance competing 

interests within that “area”. Similarly, in Re Article 26 and the Health (No.2)(Amendment) Bill, 

2004^  ̂ counsel for the Attorney General argued to much the same effect as the Court had held 

in Article 26 and the Planning and Development Bill, 1999 and stressed the need for deference 

and caution in cases where balances may have been struck in areas laden with social and (in 

this case) economic policy.**'* The Supreme Court, however, held that no actual balance had 

been struck by the legislature and thus distinguished the case from cases which “concerned 

legislation designed to reconcile the interests o f different categories o f  people in society.”*̂  

Thus, the social and economic context o f  the legislation under review did not, contrary to the

[1998] 3 IR 185 at 238-239.
[2000] 2 IR 321, at 357-358. O ther cases have cited part o f  this dictum, w ithout referring to the idea o f special 

caution in the social or economic policy context, but drawing attention to the requirement for deference where 
dealing with legislative attempts to balance competing interests. See e.g. O ’Callaghan v Ireland [1994] 1 IR 555, at 
562-563 and Devoy v Ireland [2004] 4 IR 481, at 490.

[2000] 2 IR  321.
[2000] 2 IR 321, at 358. Indeed, the Supreme Court seemed willing to defer to the legislative view that the 

objective o f  the legislation under scrutiny was legitimate. The objective, o f course, was to provide socially 
affordable housing for those who needed it and that, it seems reasonable to think, would come under the broad 
heading o f  “ social policy” . The Court held that “It can scarcely be disputed that it was within the com petence of 
the Oireachtas to decide that the achievement o f these objectives would be socially just and required by the 
com m on good.” See [2000] 2 IR 321, at 349. See also [2000] 2 IR 321, at 354 where the Court refers to “what is 
considered by the Oireachtas to be a desirable social objective”. Indeed, it is notable that whereas the Court 
purports to apply Hean^ proportionality, its conclusion in this regard is terse at best with the Court simply stating 
that the Bill passes the proportionality test and that “the court is satisfied that they impair those rights as little as 
possible and their effects on those rights are proportionate to the objectives sought to be attained.” See [2000] 2 
IR 321, 354. It is not unreasonable to think that the legislation may have been sustained on the basis o f  its 
legitimate objective, on which the Court defers rather than on a “real” application o f  the proportionality test.

[2005] 1 IR 105.
*■' [2005] 1 IR 105, at 205 (“Counsel for the Attorney General has submitted, in reliance especially on Article 43 
o f the Constitution and o f the judgment o f  this court in Tuobj v. Courtn^ [1994] 3 IR 1, that the Oireachtas, in 
enacting the BiU, was engaged in balancing complex economic and social considerations, a m atter classically 
within legislative rather than judicial competence. Accordingly, the court should be extremely slow to 
intervene.”).
*5 [2005] 1 IR 105, at 206.
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submissions o f counsel, result in a “heightened presumption o f constitutionality”.**̂ Rather, 

for it to do so, it would seem that the court must be satisfied that the legislation must be 

capable o f being objectively viewed as an balance between competing interests.*^

On the other hand, if the social or economic poUcy context o f legislation requires an increased 

measure o f  deference, then it becomes quite difficult to understand decisions like blake v The 

Attorney General!"̂  That case concerned the constitutionality o f  rent restriction legislation. It is 

fair to describe this kind o f  legislation as an attempt to solve a particularly pressing social 

problem — namely the securing o f affordable rents.®  ̂ It is, however, difficult to reconcile 

deference with the resonances o f  Gavan Duffy J’s famous judgment in State (burke) v l^nnon^ 

in O ’Higgins CJ’s judgment in Blake\-

It is the duty o f the Courts to protect such property rights from unjust attack and the decision as to 

what is such an attack is to be made by the Courts.'''

One may query why, in some cases, the social or economic poHcy context o f  legislation is 

stressed as a reason to defer, but in Blake, it seems largely irrelevant. In any event, however, it

[2005] 1 IR 105, at 143.
See also White v Dublin County Council [2004] 1 IR 545 after referring to counsel’s reliance on the presumption of 

constitutionality, Denham J noted that “this principle applies with particular force to legislation regulating social 
and economic matters.” See [2004] 1 IR 545, at 564. This may seem to suggest that a stronger presumption 
applies in such contexts irrespective o f  whether the case can be viewed as one o f “balance” . O n the other hand, 
later in the judgment, Denham  J focuses heavily on the association between balance and deference. See [2004] 1 
IR 545, at 568-569. Indeed, it is on the association o f  balance, deference and social or economic policy context 
that the Supreme Court in Re Article 26 and the Health (No.2)(Amendment) Bill, 2004 [2005] 1 IR 105 cite and 
distinguish White. See [2005] 1 IR 105, at 206. Similarly, in Re Article 26 and the Employment Equality Bill, 1996 
[1997] 2 IR 321 and in relation to the legislative decision to permit discriminatory measures designed to facilitate 
the re-introduction o f  persons aged fifty or over into the workforce the Court held that whereas this age- 
threshold was arguably the “wrong choice”, the Oireachtas, was, “as a matter o f social policy” entitled to make it. 
See [1997] 2 IR 321, at 348-349. A t the same time, however, the Court draws attention to how  the legislature was 
“dealing with a specific problem in ensuring that its legislative goal o f equality o f employment did not 
unnecessarily frustrate another objective o f  eliminating or reducing long-term unemployment” . This may 
suggest, again, that social or economic policy context itself is not enough to attract deference.

[1982] IR 117.
See e.g. James v The United Kingdom (1986) 8 EH RR 123.

''o [1940] IR 136, at 143 (“ [Tjhe People, invoking the M ost Holy Trinity, gave to themselves ‘Dochum  Gloire De 
agus onora na hEireann’: a noble Christian polity; they enshrined the guiding principles in language simple and 
direct; and they entrusted to the Judiciary the trem endous responsibility o f maintaining their constitutional 
m onument against legislative attack”).

[1982] IR 117, at 136. Interestingly, O ’Higgins CJ cites from the High Court decision in A ttorn^ General v 
Southern Industrial Trust (1957) 94 ILTR 161, at 168. The Supreme Court decision in that case is about as strong a 
rejection o f  the kind o f  State (Burke) v Ijennon [1940] IR 136 reasoning that one can find since Re Article 26 and the 
Offences Against the State (Amendment) Bill, 1940 [1940] IR 470. Given that O ’Higgins CJ seems to be “pro-court” , 
it is not beyond the realms o f possibility that this citation is, in fact, a dig at previous Supreme Court authority 
which followed a very different philosophy.
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does remain the case, particularly in recent years, that the courts have been willing to stress 

this kind o f  context (sometimes coupled with the notion o f  balance) as a reason to defer.^^

Taxation or Fiscal Poli^

That taxation or revenue statutes attract a strong measure o f  deference was stressed by 

O ’Hanlon |  in Madigan p The Attorney General:-^

In challenging the validity o f  a taxation statute enacted by the Oireachtas, it appears to me, that a 

plaintiff faces a very uphill battle. In the first place [he faces the presumption o f constitutionality]. 

Secondly, it has been recognised that tax laws are in a category o f their own and that very considerable 

latitude must be allowed to the legislature in the enormously complex task o f  organising and directing 

the financial affairs o f the State.’''

Interestingly, however, the Supreme Court seemed to reject the very idea that the intensity o f  

review may vary in different types o f  case:-

Whereas the focus o f this section is on cases which are explicit about varying the intensity o f  review, one may 
suggest that cases which rely on the deferential Tuohy standard could be read as concerning social policy or 
legislative attempts at balancing various social interests. See e.g. Rf Article 26 and the Regulation of Information 
(Services Outside the State for Termination of Pregnancies) Bill, 1995 [1995] 1 IR 1 (question o f  balance as between rights 
o f m other and unborn child). Indeed, even cases which may fit under other headings, such as foreign policy, 
could reasonably be said to reflect particular social policies. See e.g. Re Article 26 and the Illegal Immigrants 
(Trafficking Bill, 1999 [2000] 2 IR 360. One could also hypothesise that the relatively deferential approach o f  the 
courts in cases concerning the right to earn a livelihood could, in part, owe to the social or economic policy 
context o f legislative encroachments onto that right. See for example The A tto m ^  General v Paperlink [1984] 
ILRM 373 (Costello J rejecting application o f  quasi-proportionaUty argument on basis that the “court is not the 
forum in which to decide whether a postal service organised on lines advocated by the defendants experts is one 
which meets the requirements o f the com mon good” and holding that “ [t]hese are matters for the Oireachtas to 
determine.”); Cafolla v The Attorney General [1985] IR 486 (Supreme Court deferring to presumed legislative view 
o f  what the common good requires on basis that “the statutory provisions.. .clearly indicate a continuing view on 
the part o f  the Oireachtas, since 1956 at least, that the exigencies o f  the com mon good require a strict control o f 
the provision o f facilities for gaming in amusement halls.”); Hand v Dublin Corporation [1991] 1 IR 409, at 420 
(holding that “it is open to the Oireachtas to provide for strict control and regulation o f  [casual] trading having 
regard to the exigencies o f  the common good” but arguably failing to examine, as it did in Cox v Ireland [1992] 2 
IR 503, how such controls interacted with the particular rights invoked in the case-at-bar); Shanl^ v Dublin 
Corporation [1995] 1 IR 396 (not dealing with judicial review o f  legislation, but upholding, in principle, the 
approach in Hand). It may also be argued that the use o f  rationality standards o f review under Article 40.1 may 
be associated with the “social” policy nature o f legislation. See Doyle, Constitutional Equally Law, op. cit., n.2, at 
172. The problem with this argument, however, is that in several cases where the courts may be criticised for 
being “weak” in respect o f  equality and Article 40.1, they have conducted relatively strong review under, for 
example, Article 41. See e.g. Murphy v The A ttom g  General [1982] IR 241. Equally, the difference between the 
application of Article 40.1 and the right o f access to the courts in O ’Brien v Keogh [1972] IR 144 is quite obvious. 
Thus, it is difficult to argue that the “social” policy nature o f legislation under review brought deference. Rather, 
It seems that such deference may be associated with a once-general (but perhaps no more) distrust o f the equality 
provision.
«  [1986] ILRM 123.
'>* [1986] ILRM 123, at 151.
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As an Act o f the Oireachtas, such a legislative measure must be subject to the same test, scrutiny and 

examination as any other Act and, if  on the question being raised, unconstitutionality is established, the 

High Court or this Court will be bound so to declare.’^

Little attention seems to have been paid to this apparent rejection o f differing intensities o f  

review in later cases. For example, in Hyland v The Ministerfor Social Welfarê '' Barrington J held 

that a “peculiarly heavy” burden o f proof would apply beyond that which the presumption of  

constitutionality usually requires in the context o f a case concerning aspects o f  social welfare 

policy which, it is submitted, comes reasonably close to the area o f  fiscal poUcy."*’ Indeed, in 

Ijowth V The Minister of Social Welfarê  ̂Hamilton CJ cited and approved O ’Hanlon J’s approach 

in Madigan without referring to the Supreme Court’s unwillingness to entertain the idea o f  

varying standards o f  review. Also, in Browne v The A.ttomey General^  ̂ it seemed that Murphy J 

would require demonstration that a revenue statute was “shot through with unnecessary 

anomalies and inconsistencies” before it would be found unconstitutional.™

There is, in short, reasonable support for an increased measure o f  deference in areas which 

touch upon taxation or fiscal policy.’®’ Sometimes, however, this can be expressed in quite

95 [1986] ILRM 123, at 159.
[1989] IR 624.
[1989] IR 624, at 631,

'•>8 [1998] 4 IR 321, at 340.
95 [1991] 2 IR 58.
100 [1 9 9 1 ] 2 IR 58, at 69. See also D a^ v the Revenue Commissioners [1995] 3 IR 1 where, although legislation was 
struck down, Costello J in the High Court was relatively clear in playing down the relevance o f the least 
restrictive alternative test holding that he had “neither the jurisdiction nor the competence to say whether or not 
the taxpayers should have been allowed to enjoy a windfall gain in 1991 or how the objective envisaged by s. 26 
could best be achieved.” See [1995] 3 IR 1, at 13. The legislation fell here, it seems, due to what was perceived 
to be a patent unfairness or unforeseen application o f  revenue legislation which exposed the plaintiff to “double
taxation” . See also Orange v Revenue Commissioners [1995] 1 IR 517 which concerned a challenge to s.73 o f the 
Finance Act, 1988 which, to put it briefly, exposed some people (who had defaulted in VAT payments), to paying 
interest and penalties on current payable VAT. Whereas Geoghegan J noted that the system seemed unusual and 
would need amendment, he would not hold it unconstitutional. The main reason, it seems, was that the 
particular defaulter in this case had been dealt with quite reasonably, as Geoghegan J held, by the Revenue 
Commissioners and thus no “unjust attack” on his rights had occurred. O n the other hand, whereas one may 
accept that the m ethods used to recover previous VAT defaults (a statutory form o f  garnishee) was applied 
“reasonably”, this does not really address the point o f whether attaching penalties for a failure to discharge 
current VAT liability is constitutional or not -  it simply says that the State, or its agents, operated what may be a 
constitutionaDy suspicious statute “reasonably” . Geoghegan J may not mean to go this far, but it is relatively 
difficult to read the decision without suspecting, at least, that perhaps the taxation-policy context o f  the case 
invited a less rigorous scrutiny than might otherwise be die case. For criticism o f  the decision see Kelly, The Irish 
Constitution op. cit., n.2, at 2010-2011. One may suggest that the Supreme Court decision in MhicMathuna v The 
A ttorn^ General [1995] 1 IR 484 would “fit” this line o f  argument as it seemed to reject any judicial power to 
enquire into the reasonableness o f  the relationship between classifications and treatment meted out on foot o f 
those classifications — see [1995] 1 IR 484, at 499. However, as argued in Chapter 2, at 46-47 this is not an 
example o f  deference, but rather an example o f interpreting the substantive content o f  the Constitution in a 
particular way.

O ne case which may seem somewhat different is McMenamin v Iretand [1996] 3 IR 100 where the High and 
Supreme Court seemed very comfortable with considering complicated fiscal matters relating to the appropriate 
levels o f  judicial pensions. See e.g. per Geoghegan J at 110-111 (in the High Court);-
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problematic ways. Take, for example, Budd J’s decision in A n  Blascaod Mor Teo v Commissioner 

of Public WorksJ'^  ̂ To put this in context, one may recall that in the previous Chapter we 

discussed the relatively incomprehensible dicta in Sauve v Canada^^ and v Secretary of State

for the Home Department}^* These dicta seemed to say that whereas deference may be 

appropriate in relation to social or economic policy, it is not legitimate in relation to rights. 

The difficulty is that these dicta offer no way to think about the cases where such policy 

reasons are invoked to justify a limitation on rights because they present “rights” and types o f  

“poUcy” as rival spheres o f sovereign activity.'”̂  Budd J seems to adopt something o f a similar 

approach when he holds that:-

The crucial distinction is the different approach in cases involving fundamental rights as opposed to

cases involving allocation o f welfare payments  The margin o f appreciation allowable to the

Oireachtas is not as extensive in a case involving the fundamental right to private property as it is, by 

contrast, with regard to cases involving allocation o f  resources or taxation m easures.'”̂

The problem, o f course, is that the “fundamental right to private property” maj be limited by 

decisions which reflect policy choices about the “allocation o f  resources or taxation 

measures.”’®̂ Thus, whereas Budd J seems to think less deference is appropriate in this case 

than in Madigan, this cannot simply be on the basis that Madigan concerned “policy” and this

I have concluded that as a consequence o f changed circumstances the 25% reduction in the notional 
two-thirds pension is, in the context o f  the statutory scheme, no longer rational or equitable and that 
the appropriate reduction for the purpose o f financing the existing benefits would be 22%. 
Alternatively, the current position can be stated in a different way. The 25% reduction should result in a 
lump sum gratuity o f 1.9 times the reduced pension instead o f 1.5 times the reduced pension as at 
present. In round figures a lump sum o f twice the pension rather than one and a half times the pension 
would now be appropriate if the rationale o f the original statutory scheme were to be applied.

Whereas this may seem to indicate a surprising com fort with dealing with fiscal policy matters, it is im portant to 
note that both the High and Supreme Court believed themselves to be applying rules already laid down. It was 
believed that the original intention behind the scheme was, in fact, that 15% from the 25% deduction would 
fmance the lump sum. The actual practice, however, was different. Nevertheless, neither court really determined 
what the lump sum should be on the basis o f an abstract principle like equality, but rather reached a conclusion 
applying rules about its calculation which they felt represented the actual intention o f  the legislature.

Unreported, High Court, 27 February 1998, (Budd J).
[2002] 3 SCR 519.

jA and X  and Others v Secretary of State for the Home Department [2004] UKHL 56.
Chapter 4, at 108. This point is discussed in more detail throughout Chapter 6.
Unreported, High Court, 27 February 1998, (Budd J), at para. 154.

107 By Yvay o f  a side-note I argued in Chapter 4, at 111 that O ’Hanlon J ’s adoption o f American authorities in 
respect o f the application o f rationality view to revenue legislation ignored the fact that such deference is 
legitimate in the United States because no fundamental rights are involved. Budd J seems to realise this, because this is 
what allows him to reject the citation o f  Daindrige v Williams (1970) 397 US 471 on the basis that the deference 
shown there was specifically because no fundamental right was burdened. This, however, seems to lead Budd J 
to hold that where fundamental rights are burdened deference should not foUow. Whereas this follows logically 
in the United States, it does not in Ireland. However, whereas his reasoning seems flawed, it is arguable that his 
apparent distinction between the realm o f rights and policy is motivated by a desire for strong review on the basis 
that the difference in treatment alleged to be in breach o f  Article 40.1 was, in the opinion o f Budd J, one based 
on lineage which he seemed to suggest would be subject to a higher standard o f review than normal. I f  he had 
this conclusion “in his sights” it may explain the unusual distinctions made.
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case concerns “rights”. This problem aside, however, the general deferential approach in 

areas o f fiscal or revenue policy seems relatively clear.

Planning! luind Use Poli^

In Central Dublin Development Association L td  v The Attorney General°^ it was argued that the 

concept o f  “zoning” land under a development plan was unconstitutional as it could adversely 

affect the value o f  property coming under its aegis. On the assumption that, in fact, such a 

reduction would occur, Kenny J refused to conclude that this was an unjust attack on property 

rights. Indeed, in a manner not entirely unlike how Budd J held in A n  Blascoad Mor, he 

pointed out that;-

While the High Court can decide questions on the meaning o f the Act, this Judge at least is not qualified 

to make decisions on planning policy.'®*

The plaintiffs also claimed that the requirement to obtain planning permission as a requisite to 

lawful development was unconstitutional perse. In this regard Kenny J held that:-

[T]own and regional planning is an attem pt to reconcile the exercise o f property rights with the 

demands o f  the com mon good and Part IV defends and vindicates as far as practicable the rights o f  the 

citizens..

It is notable that Kenny J never illustrates just how Part IV o f the legislation actually defends 

and vindicates property rights as far as practicable. For example, there has been no attempt to 

consider the extent to which the arguably harsh restrictions were, in fact, the only practicable 

method.'" One may get the impression from the decision that issues o f land use or planning 

seem to attract somewhat o f  an increased level o f  deference.

(1975) 109 ILTR69.
(1975) 109 ILTR 69, at 90.

>'» (1975) 109 ILTR 69, at 90.
This leads to something o f an interesting point. For the m ost part, Kenny J ’s judgment is a clear rejection o f 

the non-justiciability ushered in by A ttorn^ General v Southern Industrial Trust (1960) 94 ILTR 161. Indeed, it is 
arguable that his introduction o f  Article 40.3.2 into the property rights arena was not simply an analytical 
convenience, but may have been done to bolster the move from Southern Industrial Trust perhaps on the basis that 
Article 43 alone could be read as more facilitative o f  the previous approach. However, the introduction o f 
Article 40.3.2 seemed to produce more deference than other decisions under Article 43 such as Buckley v The
A tto m ^  General [1950] IR 67, Foley v The Irish l^ n d  Commission [1952] IR 11 or the High Court decision in Southern
Industrial Trust itself Despite being limited to Article 43 in those cases, each decision goes beyond considering 
whether legislation is an “attem pt” at reconciliation o f the relevant interests. In those cases some attem pt is 
made to adjudicate on the merits. O n the other hand, the introduction o f  Article 40.3.2 in this case has led 
Kenny J to uphold legislation partially by reason o f  the fact that it seems to be an “attem pt” at reconciliation
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That said, it is notable that nothing express to this effect is stated in Re Article 26 and the Planning 

and Development Bill, 1999"^ which concerned the constitutionality o f  a requirement for 

developers to cede a portion o f  land for which developm ent consent was sought for socially 

affordable housing. That said, the Supreme Court did seem  willing to defer to the legislative 

view that the objective o f  the Bill — to provide socially affordable housing for those who  

needed it — was legitimate.”  ̂ Thus whereas there seems to be an increased measure o f  

deference in this case (indeed P^an v The Attorney General is cited in support o f  it” ''), it seems 

relevant not simply to the “planning” aspect o f  the case, but rather by reference to how  

com peting social interests have been balanced. On the other hand, one could classify nearly 

aU legislative land-use regulation in a similar way.

Foreign Policy

The suggestion that Irish courts may defer to legislative”  ̂ decisions in matters o f  foreign 

poHcy seems to run through two cases — Pok Sun Shum v Ireland’'’ and Osheku v Ireland'^ — in 

which the Aliens Act, 1935 was challenged as unconstitutional on the basis o f  Article 41.” ** In 

these cases it was held that the regulation o f  immigration per se was in the com m on good  such 

that, it seemed, no more intense scrutiny would be applied to actual or substantive “regulation” 

effected by the legislation under challenge.” '* Although it concerned review o f  an executive

rather than on the basis o f offering any substantive views on the reconciliation itself. In sum, it seems that the 
Central Dublin Development Association case is in fact, more deferential than any case which actually conducted review 
on the basis o f Article 43.
"2 [2000] 2 IR 321.

The Court held that “ [i]t can scarcely be disputed that it was within the competence o f  the Oireachtas to 
decide that the achievement o f these objectives would be socially just and required by the common good.” See 
[2000] 2 IR 321, at 349. See also, [2000] 2 IR 321 at 354, where the Court refers to the purpose o f the Bill as 
being “what is considered by the Oireachtas to be a desirable social objective” .

O n R)/a/> and deference see above at 158.
Bearing in mind the focus o f this thesis, decisions which emphasis deference to the executives conduct o f 

foreign affairs such as Boland v A n  Taoiseach [1974] IR 338; Crotty v A n  Taoiseach [1987] IR 713 and McGimps^ v 
Ireland [1988] IR 567 are not precisely on the point.
I"' [1986] ILRM 595.
"7 [1986] IR 733.

The nub o f the argument is that deportation o f a non-national who had married an Irish national and 
established a family would deprive the other members o f  that family o f  the non-national’s society and, essentially, 
break up the family in breach o f  the rights enjoyed by the members o f  that family under Article 41.

In Pok Sun Shum, Costello J held that “ [the] State ... must have very wide powers in the interest o f  the 
com mon good to control aliens, their entry into the state, their departure and their activities within the State.” 
See [1986] ILRM 595, at 599. In Osheku, G annon J stated that:-

The control o f  aliens which is the purpose o f  the Aliens Act, 1935, is an aspect o f the com mon good 
related to the definition, recognition and the protection o f the boundaries o f the State. That it is in the 
interests o f the common good o f a State that it should have control o f the entry o f  aliens, their 
departure, and their activities and duration o f  stay within the State is and has been recognised 
universally and from earliest times. There are fundamental rights o f  the State itself as well as
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decision to deport, Barrington J’s decision in the High Court in Fajujonu v Minister for Justice’̂ ° 

seemed to follow a similar Hne o f reasoning in that very low scrutiny o f  executive decisions to 

deport was, in turn, legitimated by the general legislative entidement to “regulate” 

immigration.’̂ ’ The Supreme Court, on the other hand, seemed to distance itself from this 

approach. It held that whereas an executive decision to deport had to be justified in 

accordance with the common good, it had to be so justified in the specific context o f the 

individual case at hand — i.e. objective reasons would be required as to why this particular 

deportation is required by the common good. Thus, any decision to deport could not be 

justified on the broad legislative prerogative to “regulate” immigration.

If Fajujonu indicated that the Supreme Court may be less than comfortable with deference in 

relation to immigration policy, it seems that in recent times, the Supreme Court may have 

taken a different stance in Re Article 26 and the Illegal Immigrants (Trafficking) Bill, 1999}^  

Whereas the Court did not expressly state, as Barrington J did in Fajujonu, that foreign policy 

was a special area o f  deference, it applied the least restrictive alternative limb o f  Heanej with a 

strong measure o f  deference to uphold the constitutionality o f a fourteen day time-limit within 

which one could bring a challenge to a decision to deport:-

The test is not whether a more extended period o f  time within which to seek leave to apply for judicial 

review (whether slighdy longer or very much longer) would permit the same policy objectives to be

fundamental rights o f the individual citi2ens, and the protection o f  the former may involve restrictions 
in circumstances o f  necessity on the latter. The integrity o f the State constituted as it is o f the collective 
body o f  its citizens within the national territory must be defended and vindicated by the organs o f  the 
State and by the citizens so that there may be true social order within the territory and concorde 
maintained with other nations in accordance with the objectives declared in the preamble to the 
Constitution. See [1986] IR 733, at 746.

See also luiurentiu v. Minister for Justice [1999] 4 IR 42, at 90 where it was said that;-
It is clear that, altogether apart from the provisions o f  the Act o f 1935 and any preceding legislation, 
Saorstat Eireann as a sovereign state enjoyed the power to expel or deport aliens from the State. It is o f 
course the case that in m odem  times, both here and in other com mon law jurisdictions, the exercise of 
the power is regulated by statute, but that does not affect the general principle that the right to expel or 
deport aliens inheres in the State by virtue o f its nature and not because it has been conferred on 
particular organs o f  the State by statute.

It may be worth noting that these cases concerned a pre-1937 statute, perhaps making this deference even starker 
than may otherwise be the case.

[1990] 2 IR 151.
■2' Indeed, at times, his reasoning seems to approach the problematic kind o f  distinctions between law and policy 
discussed in Chapter 4, at 107-108 and above, at 163. For example, Barrington J notes that “ [T]here are certain 
matters which are outside and beyond the competence o f  the family, for example, issues such as peace or war or 
the foreign policy o f  the State” and that the rights o f  the family cannot “dictate the foreign policy o f the State” . 
See [1990] 2 IR 151 at 157. It is quite obvious that the family carmot make decisions for the State. No-one, 
however, made that claim. The essence o f  the claim was that family rights must effect the State’s foreign policy. 
This is nothing to do with the “competence” o f  the family to “dictate”, but rather with the idea that the 
Constitution fetters the State’s freedom to decide on foreign policy. The real question is how a conflict between 
the foreign policy o f the State and family rights should be resolved. Barrington J, on the other hand, begins his 
decision with a logic predicated on the notion that foreign policy is somehow different and separate from issues 
o f  family rights.
>22 [2000] 2 IR 360.
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attained. As already mentioned, procedures o f the courts may be regulated by law. It is a matter o f 

policy and discretion for the legislature to choose the appropriate limitation period. The legislature is not 

obliged to choose the longest possible period that might be thought consistent with the polig objective concemed}'^^

National Security and Beyond?

It is arguable that Irish courts may be more deferential than may otherwise be the case when 

reviewing legislation which may reflect policy choices in the arena o f national security. 

Indeed, that was the dominant theme o f  the legislation under challenge in Re Article 26 and the 

Offences Against the State (Amendment) Bill, 1940 and may have influenced the well-known 

holding that Article 40.3 was effectively non-justiciable and that Article 40.4 offered litde 

substantive restraint on legislative action:-’ '̂'

[T]he duty o f determining the extent to which the rights o f any particular citizen, or class o f  citizens, 

can properly be harmonised with the rights o f the citizens as a whole seems to us to be a m atter which 

is peculiarly within the province o f the Oireachtas, and any attempt to control the Oireachtas in the 

exercise o f its functions would, in our opinion, be a usurpation o f  its authority.'^^

A person in custody is detained in accordance with law if he is detained in accordance with the 

provision of a statute duly passed by the Oireachtas.'^'’

Something similar may be said about Clamy v Ireland^  ̂ which concerned provisions o f  the 

Offences Against the State Act, 1939 providing for the forfeiture o f monies believed to be the 

property o f an illegal organisation. Whereas Barrington J upheld the legislation, there is very 

littie offered by way o f justification. Rather, his stark conclusion tends to reflect an absence o f  

reasoning:-

... [I]t appears to me that the Act o f 1985 amounts to a permissible deUmitation o f  property rights in the 

interests o f the com m on good. The Act is presumed to be Constitutional and it appears to me that the 

present challenge to it fails.

[2000] 2 IR 360, at 393 (emphasis added). For the sake o f completeness it should be noted that the Supreme 
Court has not definitively settled its position on the level o f  scrutiny to be applied to executive deportation 
decisions. See e.g. Osayande v Minister for Justice [2003] 1 IR 1 (aU members o f Supreme Court individually 
reserving position on the point). Depending on how the Court ultimately decides the question o f  “anxious 
scrutiny” this may have a knock-on effect on how legislative regulation in this area is reviewed.
'2“* [1940] IR 470. Outside the realm o f judicial review o f legislation, one may also point to the decision in 
Kavanagh v Ireland [1996] 1 IR 321.
'25 [1940] IR 470, at 481.
'2''' [1940] IR 470, at 482.
™ [1988] IR 326.

[1988] IR 326, at 336.
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One cannot rule out that this conclusion was Barrington J ’s own independent opinion o f the 

Act. However its very blunt nature and direct Unk to the presumption may raise some 

suspicion o f deference beneath its surface.

Continuing with the Offences Against the State Act, 1939, one may also detect a measure of 

deference in the High Court’s review of s.52 in Heanej v Ireland}^^ This section provided that a 

Garda could require a person arrested under other provisions of the Act to provide a full 

account o f his movements and actions during any specified period and aU information in his 

possession in relation to the commission or intended commission by another person o f any 

offence under the Act or in the schedule to the Act. A failure to give the account or 

information requested or the giving of a false or misleading response was, itself, a criminal 

offence.’̂ “ This was alleged to be an unlawful violation of the right to silence.

Whereas Costello P purported to apply the Oakes test,'^’ the High Court decision in Heaney is 

notable for a failure to actually apply the least restrictive alternative limb o f that test. Rather 

than considering whether the measures under review were really the minimum restrictions 

possible, Costello P preferred to examine the extent to which protections existed (such as 

the right o f access to medical treatment, etc.) that mitigated the harm caused by this limitation 

o f the right to silence — i.e. an analysis of the overall practical detriment o f the limitation.'^^ The 

difficulty with this approach, however, is that it suggests that nearly any restriction o f the right 

to silence is rendered permissible by the availability of such side-protections to a person in 

custody.'^^ Suppose, for arguments sake, that the objective o f s.52 could be served by merely 

drawing adverse inferences in court from the failure to give an account o f one’s movements 

rather than by making silence itself the guts o f the offence. If one applied the least restrictive 

alternative test, this should mean the legislation should fall. However, application of the 

“detriment” test means that the point is not to assess whether rights have been restricted as 

little as possible, but whether whatever restriction which is put in place is saved by side- 

protections. It is just as possible to hold, even where a lesser restrictive method is available, 

that a more restrictive method is “compensated” by s id e -p ro te c t i o n s . I t  is at least arguable

'25 [1994] 3 IR 593.
Section 52(2).
R V Oakes [1986] 1 SCR 103. Costello J, however, cites Chaulk v R [1990] 3 SCR 1303 which simply refers 

back to Oakes.
'32 [1994] 3 IR 593, at 609-610.

[1994] 3 IR 593, at 609.
For a similar use o f  a “detriment” analysis in the national security context see People (DPP) v Quilligan (No.3) 

[1993] 3 IR 305 where it was contended that s.30 o f  the Offences Against the State Act, 1939 was 
unconstitutional insofar as it provided for 24 and 48 hour periods o f detention without charge in certain cases.
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that this reads like an attem pt to “get around” the least restrictive alternative test which may, 

perhaps, suggest that the particular type o f policy context in Heanej fuels a less intense review 

than may otherwise be the case.'^^

O ne could continue to extend the “classes” o f cases where deference seems to be particularly 

marked. For example, in Dunne v Minister for the Environment'^^ it was held that deference may 

be particular appropriate where constitutional questions involve matters o f  policy relating to 

the protection o f  the national h e r i t a g e . H o w e v e r ,  it is arguable that the lessons to be 

learned from the case-law discussed in this sub-section can tend to repeat themselves. In 

short, and as in the comparative jurisprudence, it seems reasonably clear that discrete 

distinctions between law and “spheres” o f policy are made and, moreover, there is very litde 

justification given as to precisely why this is done over and above the assertion that particular 

areas are “ for” the Oireachtas.

Complexity and Balance

The previous Chapter examined how courts in other jurisdictions have invoked the idea o f the 

“complexity” o f  the legislative task to justify deference and discussed how this may be 

associated with the notion that deference is appropriate in cases where the legislature may 

have “balanced” competing rights or interests.’ ®̂ In respect o f  the general idea o f  complexity, 

there is some evidence to suggest that an Irish court may hold that a “difficult” legislative task 

should be deferentially approached. For example, in Hyland v Minister for Social Welfare™ 

Barrington |  emphasised the difficulty facing the legislature in trying to accom modate various 

interests in setting a rate o f employment assistance for couples living together which differed 

from that applicable if  that couple was married:-

The Supreme Court focuses on the extent to which the detained person is protected by other rights which 
remain in force throughout his detention. Thus, the Court held that since the panoply o f  protections a detained 
person enjoys remained in place, the period o f detention was constitutional.

It may be noted, however, that the ECtHR held in Hearty v Ireland (2001) 33 EHRR 264 that it was 
incompatible with the States obligations under the ECHR to provide for a criminal offence which, effectively, 
made silence itself an offence.

Unreported, High Court, 7 September 2004 (Laffoy J).
Although, one should note that this deference was not stated in the context o f  a rights claim. Rather, the 

plaintiff argued that citizens o f Ireland had a right that the State would, as far as reasonably possible, protect and 
preserve the national heritage. Laffoy J rejected that such a right existed, but did seem to hold that the State is 
duty bound to so protect and preserve, although by reason o f the above dictâ  a court would only interfere with its 
decisions in extreme cases.

Chapter 4, at 117-121.
[1989] IR 624.
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O ne can therefore have great sympathy with the legislator attempting to enact social welfare legislation. 

The legislation is o f  its nature difficult and complex. The financial restraints may be pressing. He must 

be careful that the legislation contains no element o f sexual discrimination such as might violate the 

equality directive. But he must also guard the institution o f  marriage and must not, the respondents 

suggest, make the financial position o f  the working wife, when compared with the financial position of 

the wife who stays at home, so attractive as to encourage m others to take up outside work to the neglect 

o f  their work in the hom e.’"*®

These contextual factors fuelled the need for a “peculiarly heavy” burden of p roo f’"” 

Similarly, in Madigan v The A.ttomey General̂ "'̂  O ’Hanlon J seemed to justify deference in the 

area o f  taxation or revenue policy on the basis o f  the “enormously complex task o f organising 

and directing the financial affairs o f  S t a t e . E q u a l l y ,  it is not beyond the realms o f  

possibility that “complexity” may be a factor behind what has been a generally deferential 

approach taken under Article 40.1. It is not unreasonable to suggest that the drawing o f  

legislative classifications may be a difficult one.’"'̂  Indeed, attempting to ensure equality o f

>'*0 [1989] IR 624, at 631.
The same judge arguably held to a similar effect in Brennan v The A tto m ^  General [1983] IR 449. Indeed, 

Brennan is relatively unusual in that it contains a relatively close textual examination o f  Article 40.3.2. Generally, 
one may take the impression from the case law that Article 40.3.2 is read as allowing legislative limitation on 
rights where such is “in the com mon good” . In Brennan, however, Barrington J attempted to reason that the text 
o f Article 40.3.2 created differing roles for the State in respect o f  its legislative encroachments into rights and its 
duty to protect rights from the acts o f third parties. He seemed to argue that since the State’s duty to protect 
persons from third party invasions o f property rights is a difficult task, it was tempered by the “as far as 
practicable” proviso in Article 40.3.2. A reference to the difficulty o f the task may indicate that some deference 
is envisaged in such cases. However, it would also tend to indicate that where the State infringes property rights 
“by its laws” but does so, not in the name o f  protecting a rights-holder from third party intrusion, then it is 
entitled to no deference. This seems somewhat similar to the Canadian notion that deference may be less 
appropriate in cases where the State acts not to balance competing interests, but as a “singular antagonist” . See 
e.g. Irwin Toy v Quebec [1989] 1 SCR 927, at 994. However, the Brennan analysis would not be cited again in any 
court in respect o f  the intensity o f  review, and indeed its close analysis o f  the terms o f  Article 40.3.2 seems to be 
the exception rather than the norm. However, in Enright v Ireland [2003] 3 IR 321 the “as far as practicable” 
proviso was invoked in connection with Article 40.1.

[1986] ILRM 123.
[1986] ILRM 123, at 151. See also MhicMathiina v The A .ttom ^ General [1989] IR 504, at 514. Something 

similar may be seen in Peart J ’s decision in ]ohn E. Shirley eb* Others v A . 0 . Gorman <& Others [2006] lEH C  27. The 
argument advanced here was that a statutory right to acquire a fee simple was unconstitutional in cases where the 
acquirer, to put it blundy, was in no “need” o f  such assistance by virtue o f  being a profitable company. Thus, it 
was said, the objective o f such interest-enlargement statutes was said to apply in an overbroad fashion. 
Accepting the anomaly, Peart J did not believe that this was a reason to strike down the legislation and held that:- 

W here there is a statutory scheme o f  general application under which a great num ber o f premises are 
intended to be included, and certain criteria are decided upon by the Oireachtas for eligibility into the 
scheme, it is reasonable that a certain margin o f  appreciation be permitted to the Oireachtas in the 
manner in which the scheme is devised. In any such scheme there will inevitably be premises which 
happen for one reason or another come within the scheme even though the particular category o f 
premises was not the intended target o f  the legislation. It would be virtually impossible to avoid such a 
situation arising no m atter how carefully and painstakingly the criteria for eligibility into the scheme are 
crafted.

See e.g. R (Hooper) v Secretary of State for Work and Pensions [2003] 3 All ER 673 (CA); [2006] 1 All ER 487 (HL) 
which concerned the Convention-compatibility o f legislation which limited the applicability o f widows benefit to 
women in a certain-age band on the basis that men, unlike women, were supposedly not dependant on their 
spouses and thus, the death o f  a man’s wife did not come at the same “cost” as the death o f  a woman’s husband. 
Detailed argument and statistics were offered on the extent to show that men and women in the particular age- 
bands were “not alike” in respect o f their “needs” for the type o f social benefit under question. This evidence
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txeatment was one issue o f  “difficulty” marked out as relevant in Hyland}"''̂  One could suggest 

that the presence o f rationality in equality may be due, in part to arguments like this.’'*̂’ On the 

other hand, one may argue that many deferential equality cases could be viewed as classic areas 

o f “social policy”.''*̂  Again, without express judicial commentary, it is difficult, if not 

impossible, to be sure.

There is also evidence that Irish courts associate deference with cases in which the legislature 

has sought to balance or reconcile competing rights or interests, although the courts have 

differed over the precise type o f  “balancing acts” which are worthy o f deference. One type o f  

balance, marked out as worthy o f  extreme deference in Ke Article 26 and the Offences Against the 

State (Amendment) Bill, 1940, is where the legislature is engaged in balancing and harmonising 

rights with other rights}*  ̂ On the other hand, courts have also held that the legislature may be 

entitled to deference when balancing not simply competing rights but when balancing the 

requirements o f individual rights with the exigencies o f the common good. The classic 

example o f  this, o f  course, is Kenny J’s dictum in Vyan v The Attorney General where he related 

his arguably deferential standard o f  review to circumstances in which “[t]he Oireachtas has to 

reconcile the exercise o f  personal rights with the claims o f  the common good”.’”*’

detailed the relative percentages o f stay at home (economically inactive) men and women, the comparative 
economic activity o f older women compared to younger women and o f  older men compared to older women. 
Assuming that such data is relevant to a decision in respect o f what equality requires, it is not unreasonable to 
suggest that it is a relatively complicated matter upon which to decide.

See also Re /Article 26 and the Employment Ecjuality Bill, 1996 [1997] 2 IR 321, at 348-349 where the Supreme 
Court seemed influenced by the difficulties faced by the Oireachtas in “ensuring that its legislative goal o f 
equality in employment did not unnecessarily frustrate another objective o f  eliminating or reducing long-term 
unem ploym ent..

For rationality in equality jurisprudence see e.g. Dillane v Ireland [1980] ILRJVI 167; Murphy v the A tto m ^  General 
[1982] IR 241; T.O'G vAttorney General[\9%5\ ILRM 61.

See Doyle, Constitutional Equality 'Law, op. at., n.2, at 172.
'■'« [1940] IR 470, at 481.

Consequendy this “theme” bleeds into the recent cases which have cited and approved this dictum such as, 
T.F. V Ireland [1995] 1 IR 321, at 334-335; Gilligan v Criminal Assets Bureau [1998] 3 IR 185 at 238-239; Lowth v 
Minister for justice [1998] 4 IR 321, at 339-340; Murphy v IRTC  [1999] 1 IR 12, at 25; Ri Article 26 and the Planning 
and Development Bill, 1999 [2000] 2 IR 321, at 357-358. See also. Hand v Dublin Corporation [1991] 1 IR 409 per 
Griffin J for the Supreme Court at 419-420 (“In the opinion o f the Court, where the Oireachtas has to legislate 
for the control and regulation o f  casual trading in a pubhc place to which the public have access as o f right or on 
land occupied by and in the functional area o f a local authority, and designated by that authority as a casual 
trading area, it is open to the Oireachtas to provide for strict control and regulation o f  trading having regard to 
the exigencies o f the com mon good.”); Draper v The A ttom g  General [1984] IR 277, per McMahon J, at 284-285 
(“Postal voting necessarily involves some risk o f abuse and it is for the legislature to strike a balance between the 
right to vote o f the physically disabled and the risks o f abuse o f  postal voting. Because postal voting has been 
granted at Local G overnm ent elections, it does not foUow that it must be practicable also to grant it at elections 
for members o f Dail Eireann where the risks o f abuse are much greater.”). See also MhicMathuna v the Attorney 
General [1989] IR 504, at 514.
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On the other hand, there is some evidence that the courts may not be overly concerned with 

such distinctions. Take for example, the deferential standard o f review offered by the 

Supreme Court in Tuohy v Courtney:-

T he C ourt is satisfied that in  a challenge to the constitu tional validity o f  any statute in the enactm en t o f  

w hich the O ireachtas has been engaged in such a balancing function, the role o f  the courts is n o t to 

im pose their view o f  the co rrec t o r desirable balance in substitu tion  for the view o f  the legislature as 

displayed in their legislation bu t rather to  determ ine from  an objective stance w hether the balance 

contained in the im pugned legislation is so contrary to reason andfairness as to  constitu te  an unjust attack on 

som e individual's constitu tional rights.'^ '

This deference is built around the very notion o f  balance. However, it is notable that in 

formulating the test, the Supreme Court seemed to elide both kinds o f  balancing situations 

described above:-

W hat has to  be balanced is the constitu tional right o f  the p lain tiff to litigate against two o ther contesting 

rights o r duties, firstly, the constitu tional right o f  the defendant in his p roperty  to  be p ro tec ted  against 

unjust o r burdensom e claims and, secondly, the m terest o f  the public constitu tm g an interest or 

requirem ent o f  the com m on good w hich is involved in the avoidance o f  stale o r delayed claims.

Indeed, later cases such as White v Dublin County Counci!^  ̂ which emphasise the association 

between balance and deference also seem less concerned with the technical differences 

between balances between competing rights and between rights and the common good or 

public interest.

It is arguable, however, that there may be some limits on the association o f “balance” and 

deference. We have already seen how, in Article 26 and the Planning and Development Bill, 1999 

the Supreme Court seemed willing to defer to a balance o f  competing interests when that 

balance was struck in the “area” o f what may roughly be described as social policy.’ '̂' On this 

approach, it would seem that the issue o f  “balance” is itself not sufficient to attract a “heavy

150 [1 9 9 4 ] 3 IR  1. C onsequendy, one may see the “balance” rationale in subsequent cases w hich follow Tuohy o r 
w hich read Tuohy “in to ” the H ean^  test. See e.g. Re A.rticle 26  and the Regulation o f Information (Services Outside the 
State fo r  the Termination o f Pregnancies) Bill, 1995 [1995] 1 IR  1; T F  v Ireland [1995] 1 IR  321; Re Article 26 and 
Employment ^.quality Bill, 1996 [1997] 2 IR  321; Rock v Ireland [1997] 3 IR  474; Meagher v l^ary  [1998] 4 IR  33; White 
V Dublin County Council [2004] 1 IR  545.

[1994] 3 IR  1, at 47 (em phasis added).
Tuohy V Courtn^ [1994] 3 IR  1, at 47.
[2004] 1 IR  545, at 568 (D enham  J for the Suprem e C ourt speaking generally about balancing conflicting 

considerations and com peting interests, ra ther than  m aking technical distinctions as described above).
'5“ [2000] 2 IR  321, at 358.
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onus”, but rather that the particular balance struck was one reflecting a particular social or 

economic policy.

Another limitation on the general association between balance and deference is that, as 

discussed in the context of Canadian jurisprudence in Chapter 4, sometimes it appears that a 

court will independently review the terms upon which the balance was s t r u c k . O n e  such 

case is O v K eo g h 'which concerned a challenge to a limitation period during which a 

civil claim could be brought before the courts. The setting of limitation periods, it is 

submitted, is about as classic an example of “balance-striking” as one can get. Indeed, that 

was stressed in Tuohj v Courtney and White v Dublin County Council}^^ On the one hand, there 

is a right to litigate causes and, on the other hand, there may be good reasons to think that 

long delays can create an unfair situation for the prospective defendant.’^̂  The legislature has 

to balance these competing interests and, o f course, there is no self-evidently correct way to 

do this.

The provision under challenge in O ’Brien allowed a minor, upon attaining majority, to sue 

upon causes o f action which had accrued during his minority but only where it could be 

shown that, at the time of the accrual, the minor was not in the custody o f a parent. Whereas 

the Court struck down the provision, it seemed to reject the contention that the legislature 

enjoyed discretion to make a reasonable choice in striking a balance between the child’s right 

to litigate and the interests of the potential defendant. Rather, the Court criticised this 

limitation provision on the basis that it failed to take into account matters that should have 

been considered. A reasonable balance was not good enough. It had to be the right balance.’® 

This approach, however, was tempered in later cases culminating in White v Dublin County 

Council such that now, it seems, rational limitation periods are all that is required and this, as 

far as the Supreme Court in White indicated, was because of the legislative “balancing” 

inherent in the setting of such periods.’̂ '

Chapter 4, at 118.
[1972] IR 144.

’57 [ 1 9 9 4 ] 3 I R l ,a t  47.
[2004] 1 IR 545, at 568.

'5'’ See White v Dublin County Council [2004] 1 IR 545, at 568 (“A s has frequently been said, the making o f  such 
laws requires the legislature to balance conflicting considerations.”).

It is interesting to note that O ’Dalaigh CJ seems to link this approach to the fact that the relevant provision o f  
the Statute o f  Limitations, 1957 had been transcribed from the equivalent British legislation. The C hief Justice 
suggested that this meant that the constitutional issues surrounding this limitation period had not been 
considered at all. See [1972] IR 144, at 156.

In Moynihan v Greensmitb [1977] IR 55 the Supreme Court upheld limitation periods through the language o f  
reasonableness and also drew attention to the legislature’s role in balancing com peting rights and interests. A 
reasonableness test was again used in Bradj v Donegal County Council [1989] ILRM 282 where Costello P held it 
applicable to a consideration o f  the constitutionality o f  a two-m onth limitation period under the planning code.
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The idea that an assertion that the legislature is engaged in balancing various interests will not 

attract automatic deference re-surfaced in Re A.rticle 26 and the Health (No.2) (Amendment) Bill, 

2 0 0 4 There, it was argued that the legislature had balanced various social and economic 

interests in deciding to retrospectively validate illegally imposed charges for care received by 

in-patients in hospitals or convalescent homes. The Supreme Court, however held that:-

This is not at all the type o f balancing legislation which was in contemplation in Tuobj v Courtn^, White v 

Dublin City Council or lamrod Einann v Ireland. All o f these cases concerned legislation designed to 

reconcile the interests o f  different categories o f people in society. However, the invocation o f  [the 

balancing argument] in circumstances where tights such as arise in this case, rights very largely o f 

persons o f  modest means, are to be extinguished in the sole interests o f  the State’s finances would 

require extraordinary circumstances.'^^

A similar approach seems to have carried over into the recent Supreme Court decision in C.C. 

V Ireland^  ̂ where it was held that the offence o f  what is colloquially referred as “statutory 

rape” was inconsistent with the Constitution insofar as it excluded the defence o f a genuine 

mistake as to age. Although it concerned a pre-1937 statute,’^̂ it may be notable that the 

Court indicated that i f  the legislature attempted to balance relevant competing rights and 

interests, then a more deferential approach may be appropriate. However, in the context o f  a 

blanket exclusion o f  any mens reâ  the Court held that “the Section in question here does not 

attempt to balance two rights one against the other” and consequently that “the Section 

contains no balance.. As a general proposition, it would seem at least arguable then, that 

the courts wiU not uncritically accept that legislation reflects a legislative “balance” between

although he struck it down as unreasonable. Tuohy v Courtn^ [1994] 3 IR 1 itself clearly associates a deferential 
standard o f  review with limitation periods, something which may have influenced the Court in Re Article 26 and 
the Illegal Immigrants (Trafficking Bill, 1999. The m ost detailed commentary on the association between limitation 
periods, balance, and deference is White v Dublin County Council [2004] 1 IR 545 where Denham  J, for the Court, 
held that “the laying down o f periods o f limitation is a legislative, not a judicial function” and that “the task o f 
weighing all relevant considerations and striking a balance in the form o f a limitation period is quintessentiaUy a 
matter for the judgment o f the legislator” . See [2004] 1 IR 545, at 565. However, as in Brady, the limitation 
period was still struck down as irrational. In White the limitation period provided an absolute tune limit on 
appealing a decision o f  a planning authority in a situation where the prospective appellant had no knowledge, nor 
could have had any knowledge, about variations to the planning application.

[2005] 1 IR 105.
[2005] 1 IR 105, at 206 (references omitted).

'<>* [2006] lESC 33.
'<'5 Section 1(1) o f  the Criminal Law (Amendment) Act, 1935. Obviously then, no presumption of 
constitutionality applied. The relevance o f  the case, however, is in how the Court seemed to suggest that a less 
robust approach may be appropriate should the legislature attem pt a reasonable balance between the relevant 
rights and interests in new legislation. The question o f whether the legislature have actually done so with the 
Criminal Law (Sexual Offences) Act, 2006 is a debatable one by its apparendy blanket gender discrimination as 
between male and female children, the latter o f  which whom  cannot be convicted o f  the offence o f  under-age sex 
whereas the former may be.

[2006] lESC 33, at page 22 o f  the transcript.
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competing interests when it may feel that very little “balancing” has actually been done, or 

shown to be done otherwise than by mere assertion in court.

Facts and Deference

Previous Chapters have discussed the idea that deference may be associated with the 

legislature’s empirical justifications for legislation.’̂  ̂ This section examines the question of 

whether Irish courts have held that deference is appropriate to legislative constitutional 

decisions because they depend on factual assessments.

Something to this effect may be evident in howth v Minister for Social Welfare,’̂  ̂where both the 

High and Supreme Court rejected the argument that a failure to pay deserted wives’ allowance 

to deserted husbands was an unconstitutional discrimination. The argument was essentially 

that there was no good reason to discriminate in respect of the differing “needs” o f deserted 

wives and husbands so long as they had dependant children. The most interesting aspect of 

the decision was that it seemed to be admitted that the relevant statistics which would, ideally, 

be required to justify such a “diversity o f arrangements” were not available.'^’ Costello J in 

the High Court, and then later the Supreme Court, however, seemed willing to defer to the 

presumed legislative view that sufficient facts did exist to sustain the distinction.'™

One could seek to rationalise many other instances of deference on the assumption that the 

“cause” o f such may have been a judicial unwillingness to second guess legislative 

determination o f fact. For example, the deference traditionally shown in equality 

jurisprudence might be explicable on the basis that classifications or decisions about the

Chapter 1, at 32-33; Chapter 3, at 63-64; Chapter 4, at 113-117,119-120.
168 [1998] 4 IR 321, [1999] 1 ILRM 5.

Evidence which indicated that fewer married women than married men made up the Irish work force was 
adduced, as was evidence which indicated that women earned an average lesser industrial wage than men. The 
argument in Lowth, however, was that the discrimination between deserted husbands and wives with children 
could not be justified on this basis because the consequences o f a desertion (i.e. leaving one parent to take care of 
the children) would remove them from the general labour-force pool and thus that discrimination needed 
justification, not the more general difference between married men and women.

Indeed, one could argue that this would seem relevant to equality jurisprudence in a general sense. If 
classifications are, in fact, based on factual assumptions about the differences between one person and another, 
then, in theory, any deference to a legislative classification is deference to facts presumed to be known by the 
legislature, but perhaps not disclosed to the court. Similarly, if one believes that one must also examine the 
relational quality between the difference between persons and the treatment meted out on foot o f  those 
difference, then that could be expressed as a consideration which depends on facts -  i.e. perhaps social or 
economic facts dealing with respective needs and so on.
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relationship between actual treatment and classifications depend on empirical assessments.’̂ ’ 

Equally, one may point out that deference to a legislative determination of what the “common 

good” may require could be justified on the basis that such requires knowledge of facts 

beyond that which the court may possess. The difficulty here, o f course, is that nearly any 

deference shown to legislative justifications for limiting rights may be rationalised, ex post facto, 

on the basis that it is deference to a legislative view about empirical evidence.

One may, however, approach this from a different perspective and note that there are some 

cases which may suggest that courts may be willing to increase the standard o f review in cases 

where they may be fully and properly informed on the empirical matters at hand. Take, for 

example, McMahon J ’s decision in T.O ’G v The A.ttomey General}''̂  This concerned a claim that 

a legislative distinction which presumed than widowed fathers were inherentiy worse parents 

that widowed mothers was irrational.’’  ̂ Whereas holding legislation to be irrational (as 

McMahon J did) is not non-deferential, what is interesting here is that McMahon J specifically 

drew attention to the fact that the Oireachtas had failed to adduce any evidence to support 

this distinction.” "' However, this may be because the plaintiff had provided strong expert 

evidence which undermined the assumption that widowed fathers were worse parents than 

widowed mothers which the State did not rebut. Nevertheless, the inference, albeit a cautious 

one, may be that where provided with solid empirical evidence about the law under challenge, 

the courts seem slightly more “able” to conduct what seems to be less deferential review than 

in cases Uke luowth.

The decision in Kedmond v Minister for the Environmen^^^ is interesting in this regard. Here, 

Herbert J held that it was unconstitutional to require prospective candidates for Dail and 

European elections to front a money deposit as a condition o f their candidature. The decision

For example, it is not impossible to suggest that the use o f  rationality review in Murphy v The Attorney General 
[1982] IR 241 in relation to Article 40.1 may be “fact-motivated” whereas the stronger approach to Article 41 
may be on the basis that understanding what is an “attack” on the institution o f  marriage is a matter o f  
interpretation rather than being based on empirical reason. On the other hand, one could easily point out that 
one’s understanding o f  what an “attack” is will (or should be) conditioned by a host o f  factors. Perhaps if 
economic conditions were such that certain forms o f  social assistance became very necessary a court may be less 
willing to find disparity as between that afforded to the married umt and the non-married unit as constitutionally 
sustainable.
172 [1985] ILRM61.

This case concerned the consequences o f  tragic death o f the plaintiffs wife. The couple had initiated 
adoption proceedings in respect o f an infant child. The wife died before the proceedings were completed. In 
such a case s.5(l) o f the Adoption Act, 1974 provided that a widower could only complete the adoption process 
where inter alia he already had a child in his custody. If, on the other hand, he had died, his widow would be 
entided to complete the procedures without this requirement.

It is possible, however, that McMahon J meant that the Oireachtas did not rebut the plaintiffs evidence which 
suggested that the distinction was irrational. It may not be that the Oireachtas was required to adduce evidence 
to support the scheme, but that the plaintiffs had established a prima facie case that it was irrational which the 
State did not refute.
” 5 [2001] 4 IR 61.
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is notable for what reads like a relatively strong application o f the proportionality test where 

no deference seemed to be afforded (unlike in other cases) to the legislature’s choice o f means 

when an arguably less restrictive alternative was available.'^® Again, this was a case where the 

judge was provided with detailed expert evidence on the relative efficacy o f alternative 

measures.’’  ̂ In conclusion on this point, it would seem arguable that the Irish experience 

suggests that the courts may not be necessarily worse than the legislature when dealing with 

matters o f  empirical or social fact. Rather, any assessment o f relative institutional competence 

in this regard must recognise that judicial ability to deal in such matters o f  fact will depend on 

a case-by-case assessment o f  the degree o f  evidence the court actually has before it in any
178given case.

Due Deference?

The idea o f  due deference, as explained in Chapter 4, is that deference must be earned.’’  ̂

Wilson V First County Trust illustrates this quite well. As we have seen, the Court there was 

unwilling to defer to legislative choice where it found no public demonstration o f  the reason 

for that choice.'”” This contrasts with a willingness on behalf o f the Irish judiciary to defer to 

hypothetical, rather than actual, legislative constitutional decision-making. For example, and 

whereas this case will be discussed in more detail in Chapter 7, in Somjee v Minister for Justice' '̂ 

Keane J was willing to presume, without proof, that the legislature had in mind certain types 

o f reasons for effecting a particular diversity o f arran gem en ts.M oreover , those reasons

For decisions expressly requiring deference at this point in proportionality analysis see e.g. Colgan v The 
Independent Radio and Television [2000] 2 IR 490, at 513; Re Article 26 and Section 5 and Section 10 of the Illegal Immigrants 
(Trafficking) Bill, 1999 [2000] 2 IR 260, at 393.

This evidence on the availability o f  less restrictive measures consistent with the legislative objective o f 
reducing the risk o f  “crank” candidates was discussed at [2001] 4 IR 61, at 81-90.

Whereas this may be a speculative point it is arguable that one may trace the roots o f this approach to Kenny 
J ’s judgment in Ryan v The A ttorn^ General Whereas the point seemed to be in obiter, Kenny J seemed to feel that 
the question o f whether water fluoridation was dangerous or not was, in some way, relevant towards whether 
that practice breached the implied right to bodily integrity. Reading Ryan, one is struck by the extent o f the 
empirical evidence which Kenny J, it seems, “approves” as a m atter o f  his own independent judgment. O f 
course, this is the same judgment which proposed increased caution in just this kind o f case, but it is hard to read 
Kenny J ’s examination o f the factual evidence and believe that he is doing anything but offering an independent 
examination o f  whether water fluoridation was dangerous or not.
™ Chapter 4, at 124-127.

Wilson V First County Trust [2001] 3 AU ER 229.
[1981] ILRJVI 324.

’*2 This case concerned the constitutionality o f s.8 o f the Irish Nationality and Citizenship Act, 1956 which 
provided near automatic citizenship to alien women upon their marriage to Irish men, but not for alien men 
upon marriage to an Irish woman. Keane J sustained the difference in treatment on the basis that he was entitled 
to presume that the Legislature had regard to:-

[Tjhe social, economic and poUtical condition which might prevail in the various jurisdictions from 
which alien aspirants for citizenship might come. See [1981] ILRM 324, at 326.

He continued to note that;-
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were presumed to be good enough to sustain that discrimination.'*^ Consequendy, the 

complaint o f unconstitutional unequal treatment contrary to Article 40.1 did not succeed. In 

this section, however, I argue that there is some slight support for the notion o f due deference 

in Irish case-law. Indeed, one may recall the suggestion above that the presumption is, in part, 

justified by assumptions about what the legislature “does” — i.e. that it “does” constitutional 

decision-making. It may not, then, be entirely surprising to find cases which may be willing to 

lessen the deference of the presumption in cases where one may doubt whether the legislature 

has actually engaged in any constitutional interpretation.

Take, for example O ’Brien v Keogĥ *̂ where the Supreme Court seemed uncomfortable with 

paying anything more than lip-service to the presumption in a case where the provisions under 

challenge bore the mark o f “cut and paste” adoption from British legislation. It was stated 

that such provisions did not “bear any evidence of having been considered in the light of 

Article 40.3 of the Constitution”.’*̂  So, the simple fact that the legislation under review had 

democratic pedigree as the product o f an elected legislature did not seem to be enough. 

Similarly, the legislation under review in A^n Blascaod M6r Teo v Commissioners of Public Works''^^ 

made reference to a pre-1937 enactment'*^ which would otherwise not attract the presumption 

of constitutionality. Budd J, however, argued that the degree o f this referral allowed one to rely 

on “the assumption that the Oireachtas has looked again at the provisions o f the 1919 Act 

and, accordingly, the presumption o f [c]onstitutionality should apply”.”*** Again, the 

conceptual foundation o f the presumption is associated with the actual practice of 

constitutional scrutiny by the legislature — not simply with its democratic identity.’**'̂ In this 

vein, the decision in ESB v Gormley^ is instructive. As we know, pre-1937 legislation cannot, 

of itself, attract a presumption of constitutionality.'^' Prior to the decision in Gormlej, it was at 

least arguable that the simple fact o f a post-1937 amendment of a pre-1937 statute may have

[I]t was open to the Legislature to take the view that.. .the likelihood o f  females being engaged in any of 
the activities which might be relevant to considering an application for citizenship was sufficiently 
remote to justify the automatic granting o f  citizenship.. .See [1981] ILRM 324, at 326.

See also Lowth v Minister for Social Welfan [1998] 4 IR 321, [1999] 1 ILRM 5.
[1972] IR144.

185 [1972] IR 144, at 156. It should be noted, however, that the Supreme Court did hold the presumption 
applicable. See [1972] IR 144, at 155. However, it may be queried whether, in fact, any deference was shown in 
this case at all. See above, at 173-173. See also Kelly, The Irish Constitution, op. cit, n.2, at 843 grouping O ’Brien 
under a class o f cases where it is argued that a “weaker presumption” may apply.

Unreported, High Court, 27 February 1998 (Budd J).
The Acquisition o f Lands (Assessment o f  Compensation) Act, 1919.
Unreported, High Court, 27 February 1998 (Budd J), at para 245.

**'•' See also DPP (Long) v McDonald [1983] ILRM 223, at 225 where Henchy J focused on the presumed “act” o f  
interpretation rather than on legislative democratic credentials (“Such an inroad on the property right was 
obviously deemed by the Legislature to be constitutional”).

[1985] IR 129.
Although it may be noted that in Norris v A ttom ^ General [1984] IR 36 whereas no presumption attached to

the Offences Against the Person Act, 1861, the majority o f the Supreme Court held that the onus o f proof
remained on the plaintiff See also Haugh^ v Moriarty [1999] 3 IR 1.
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been enough to attract the presumption on the basis that the amendment would have directed 

the legislature’s mind towards the pre-1937 parent statute which it decided to keep on the 

statute b o o k s . I n  Gormley, the Supreme Court held that simple amendment was not enough. 

Rather the court must examine the amendment to see if it really constitutes “new law” — i.e. 

the product o f the present (or at least post-1937) legislative mind. Again, it is not the fact o f the 

exercise o f the democratic legislative power that attracts the presumption, but the supposition, 

which must, it seems, have at least some basis, that the legislature can be presumed to have 

exercised some constitutional scrutiny.

Some more general support for the idea o f “due deference” comes from recent arguments 

made in the context of equality jurisprudence. Oran Doyle has argued that cases such as Re 

Article 26 and the Employment Equality Bill, 1996’̂  ̂ and A n  Blascaod Mor Teo v Commissioners of 

Public Works’̂ '* demonstrate a willingness to view certain classifications as presumptively 

invalid and thereby moving the onus of justification onto the State.’’  ̂ More pertinent, 

however, is that it is arguable that the courts may not be willing to presume the existence of 

such justification, but may require actual demonstration o f justification according to whatever 

standard is set by the court — i.e. rationality, proportionality, rough proportionality etc. 

Whereas Doyle himself points out that these are tentative readings o f the c a s e - l a w , i t  is at 

least interesting that there is some, however slight, evidence o f a creeping dissatisfaction with 

bUndly presuming the legislature to act constitutionally and that perhaps, deference, if relevant 

at all, has to be earned.

Influence of the Text

On occasion, deference in the context of fundamental constitutional rights has been justified, 

at least in part, on textual readings of provisions of the Constitution. This approach can be 

explained as follows. Some provisions of the Constitution seem to give the legislature power 

to do certain things or regulate certain rights or other constitutional “spheres” . If, it may be 

said, the legislature is specifically empowered to regulate the right to stand for election under

Article 16.1.1, then one may think a court should defer to exercise of that power. Indeed, the

See O ’Brien v Manufacturing Engineering iJ d  Co [1973] IR 334 (presumption that amendments indicate legislative 
belief that section they are amending is, in fact, constitutional); People (Attorn^ General) v Conmey [1975] IR 341 (re
enactment o f  S.29 o f Courts o f  Justice Act, 1924 by s.48 o f  the Courts (Supplemental Provisions) Act, 1961 
entided to presumption).

[1997] 2 IR 321.
Unreported, High Court, 27 February 1998 (Budd J).
Doyle, Constitutional Equality Lmw, op. cit., n.2, at 138-142.
Doyle, Constitutional Equality haw., op. cit., n.2, at 141-142.
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expressly deferential approach o f  Keams J in King v The Ministerfor the Environmen^^  ̂was largely 

premised on the fact that the regulation o f  electoral matters was a power granted by the 

Constitution to the O ireach tas.S im ilarly , the Supreme Court in R? Article 26 and the Illegal 

Immigrants (Trafficking Bill, 1999'^  ̂seemed to gather support for a deferential application o f  the 

least restrictive alternative test o f  Heaney proportionality on the basis that the Bill could, in the 

Court’s opinion, be viewed as an exercise o f  the Article 36 power to regulate matters o f  court 

practice and procedure. Both cases also concerned rights claims independent o f  Articles 16 or 

36. In King, aspects o f Article 40.1 were reHed on and ^ A rtic le  26 and the Illegal Immigrants 

(Trafficking) Bill, 1999 involved matters relating to the right o f  access to the courts. However, 

in both cases, it seemed the supposed textuaUy granted power o f  regulation over the spheres 

o f  activity embraced by Articles 16 and 36 bred deference in the analysis o f the rights claims at 

hand.'“

The logic o f  this approach is that where the Constitution specifically provides for a general 

State role in a particular area, the Court should respect its actions in that field because it 

operates, in a sense, under a constitutional licence. On the other hand, it may follow, that 

where the State is not specifically empowered to “regulate”, we may be more suspicious about 

legislation and thus less willing to tolerate deference.^^’ The logic, it seems, would also include

>''7 [2004] 3 IR 345.
[2004] 3 IR 345, at 375. And thus, Article 40.1 review needed to take this into account. See [2004] 3 IR 345, at 

383.
' ‘•>5 [2000] 2 IR 360.

For the sake o f  completeness, it may be noted that there are two more situations in where the text may have a 
role in influencing deference, but they tend to arise outside the context o f fundamental rights. The first such case 
is where the text is read to specifically allocate a particular power with a non-judicial organ — i.e. the textual 
commitment argument for non-justiciability. See Baker v Carr (1962) 369 US 182. For discussion in the context 
o f Articles 28 and 29 see e.g. Morgan v Inland [2003] 2 468; Dubskj v The Government of Ireland [2005] lEH C  442. 
The second is sUghtiy different. There may be cases where certain powers are entrusted to non-judicial organs, 
such as the power to pass resolutions that a judge is guilty o f “stated misbehaviour” under Article 35.4.1. 
Whereas those resolutions, one may argue, are textuaUy committed to a non-judicial branch, the decision in Curtin 
V Ddil Eireann [2006] lESC 14 seems to suggest that legislation enacted to “flesh out” such powers will be 
assessed with a high degree o f  deference and are cases where the presumption o f  constitutionality has “particular 
significance” . See [2006] lESC 14, at pages 59-61 o f  the transcript.

Although, something o f a different, and arguably confusing, argument was offered by Laffoy J in Bang v The 
Attorn^ General [2004] 1 IR 185 where it was argued that abolishing the dual mandate denied the plaintiff a right 
to stand for local election under Article 28A. Whereas Article 16.1.1 makes clear such a nght exists for Dail 
elections, nothing is said to the same effect in respect o f local elections in Article 28A. Laffoy J ’s conclusion was 
that the sUence in Article 28A as to whether the legislature could regulate these matters meant that it was 
intended that statute would govern. The logic, it seems, is that a regulatory power (and arguably the King 
deference) could be implied where the Constitution says nothing about it. I f  that simply means that 
constitutional silence means no constitutional governance, then the argument is unremarkable. However, Laffoy 
J may be read as arguing not that there is no “constitutional ground” here, but rather that whatever “ground” 
there is, is for legislative regulation. The difficulty with that argument is that the whole foundation of the King 
argument comes from, as Keams J put it, a supposedly express and clear constitutional allocation o f  power. If  
one is really on constitutional ground and if there is no express delegation o f regulatory power, it is clear how 
Laffoy J can really find a prima facie “zone” o f constitutional ground, ceded to the regulatory power o f  the 
legislature. O n the other hand, one may take the more charitable reading that Laffoy J meant simply to say that 
no right to be elected existed under Article 28A and thus, unlike under Article 16, eligibility to be elected is only
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circumstances in which, short o f using the word “ regulate” , the Constitution specifically 

envisages the State in making particular constitutional-decisions. For example, m ost o f  our 

personal rights can be read as limitable where the “com m on good” so requires. Since the 

Constitution seems to specifically envisage the legislature making decisions about the com m on 

good under, for example, Article 40.3 or about “public order and morality” under Article 

40.6.1.i or the “public interest” under Article 40.6.1.iii and limiting rights accordingly, one may 

suggest that an allocation o f power has been completed by the Constitution itself and, on the 

logic above, deference may follow.^”̂

It is arguable, however, that there is no logical connection between what we may call a “state 

role” and deference. To explain this argument, we may use Article 40.6.1.iii as an example. 

T hat provision stipulates, inter alia, that the freedom o f  association may be regulated in the 

public interest. The logic o f the King approach would, I think, require us to believe that this 

means that the Constitution “has allocated to the Oireachtas the power to determine w hat the 

appropriate conditions should be” .̂ °̂  That is by no means an unreasonable reading o f the 

provision. However, an equally reasonable reading may be based on the assum ption that, in 

general, our rights are very im portant and where the legislature is entided to regulate or limit 

such rights, then that is where our courts should be at their m ost vigilant. By extension, we 

may accept that m ost o f our rights can be limited where the com m on good so requires. Just 

as one may think that this means that the legislature should be afforded deference, one may 

equally think that such legislative regulation is “on constitutional ground” and consequently it 

is very im portant to ensure that such regulation is really necessary, rather than to defer to the 

legislature’s own judgment.

The point here is quite basic. The provisions in the Constitution which say that the State can 

“regulate” a particular field o f endeavour or which envisage the State making particular types 

o f decisions about the limitation o f rights are, at root, indeterm inate in respect o f the guidance 

they offer a reviewing court when deciding on the standard o f review. The text does not allow

regulated by statute and there is no “residue” o f  constitutional oversight as under Article 16.1.1 — i.e. that 
regulation o f  eligibility to run for local election is simply not on constitutional ground.

Whereas this may be the logical conclusion o f  this kind o f  reasoning, it is perhaps worthwhile pointing out 
that courts have really not relied on the States undoubted power to legislate for the limitation o f  rights under, for 
example, Article 40.3 or Article 40.6.1 as a reason for deference in the way that Article 16 and 36 have been 
invoked. See Kelly, The Irish Constitution, op. cit, n.2, at 1276 (“ ...[I]t is difficult to see why the fact that the 
Oireachtas has been explicitly authorised by the Constitution to legislate on certain issues should necessarily 
preclude the courts applying the doctrine o f  proportionality to such legislation.. .After all, the Oireachtas is 
similarly empowered to regulate freedom o f  expression but that did not preclude the application o f  the 
proportionality doctrine in Kock or Murphy."^ - referring to Kock v Ireland [1997] 3 IR 484 and Murphy v IRTC  
[1997] 2 ILRM 467 (HC), [1999] 1 IR 12 (SC).

[2004] 3 IR 345, at 375 per Kearns J.
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one to think either position is correct or not. Rather, the fact that it can be invoked to (I 

think) reasonably support either side tends to indicate that focussing on the text — on the 

specific provisions of the Constitution — is, at best, secondary to one’s general view on 

whether deference or judicial independence, is o f primary moral, ethical or political value.^“‘'

Deference and the Varying Importance of Rights or Types of Conduct

As we have seen in Chapter 4, courts sometimes seem to say that deference may be less 

appropriate (or not appropriate at all) depending on whether certain rights or types of conduct 

are valued as important or fundamental.^®^ One may, for example, value or “rank” 

democratic-contributory conduct over conduct which only has value from a personal 

autonomy perspective. Or, one may believe that some rights are more important than others 

and should be the subject o f less or no deference than may otherwise be the case. This 

approach, however, ultimately comes down to a decision about the importance of rights or 

conduct. The previous Chapter introduced an argument which suggested that the relative 

importance of rights or conduct is not a reason for deference.^®*' It now falls to explain this 

argument in some more detail.

Suppose for a moment that a legal theorist believes that the freedom of expression is 

incredibly important. She may translate this belief into an argument that the Irish Constitution 

should offer a strong protection for expression to reflect its fundamental importance 

according to whatever theory she has which gives it such importance (e.g. autonomy based 

reasons, marketplace o f ideas, etc.). This argviment would be an argument about the 

substantive level o f constitutional protection which should be afforded to expression. Now, 

she may argue that side-by-side with this account of how the freedom of expression ought to 

be understood there should be a judicial orientation towards non-deference. She may think 

that because the right is so important, courts should be as vigilant and robust as possible in 

guarding that right. If she makes this argument, she would find herself in good company. As

A version o f this conclusion would apply to cases which hold that deference may be appropriate on the basis 
that the Constitution says that personal rights are to be defended and vindicated “as far as practicable”. In some 
cases it is suggested that this means that legislative attempts at such are to be approached with deference. See e.g. 
Brennan v The Attom ^ General [1983] IR 449; Enright v Ireland [2003] 2 IR 321. The fact that the obligation to 
defend and vindicate extends only as far as practicable says absolutely nothing about which institution should be 
empowered to reach decisions on what, in any given case, actually amounts to what is or is not practicable. At 
best the argument has a surface attraction, but really needs a deeper theory justifying the choices o f institutional 
responsibility for such matters.

Chapter 4, at 127-135.
Chapter 4, at 135.
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we saw in Chapter 4, courts in the United States, Canada, the United Kingdom and also the 

European Court of Human Rights have associated standards o f review, whether under the 

banner o f “deference”, “strict scrutiny” or the “margin of appreciation” with decisions about 

the importance of rights or the importance o f particular types of conduct.

My suggestion, however, is that an account of substantive protections offered by the 

Constitution (no matter how good it is) says very littie about the relevant standard o f review 

or the deference question in general. I have to be very clear here; nothing in the argument 

which follows has any bearing on what level of protection the Constitution should afford the 

freedom of expression or any other right. Rather (and this is the whole point) my argument is 

simply that questions about the substantive content o f rights and questions about institutional 

responsibility for guarding those rights are distinct such that theories o f deference cannot flow 

logically from theories about how “robust” we should read our rights to be. The deference 

question requires one to ask how constitutional responsibility should be shared between 

institutions. However, decisions about the level of protection afforded to a particular right 

(or, in a broad sense its “importance”) say nothing about who you trust to maintain such 

protections unless you already have reasons to believe that one institution or another is 

untrustworthy in respect of the particular protection under discussion.

So, if she thinks that the “importance” of the freedom of expression should lead to non

deference or less deference, then she already has a theory which holds that the legislature 

cannot be trusted to make good decisions about “important” rights. That, it is submitted, is 

the nub o f the problem -  any theory about deference requires some argument as to why 

responsibility for a particular constitutional protection should be shared between institutions 

in a particular way. The “importance” of a right may be a relevant factor in such a decision if, 

and only if, one already believes that only courts can deal with important questions and if that 

belief is not exposed and defended, then the relatively curt association between “importance” 

and deference is tenuous at best.

Roughly the same argument applies to any theory which holds that deference should vary 

according to some prior hierarchy of rights, the concept of which is reasonably recognised 

within Irish law.^°  ̂ It must be noted, however, that whereas Irish constitutional law seems to

Originally courts did not seem interested in ranking som e rights or provisions o f  the Constitution over each 
other. See e.g. The State (Burke) v Lennon [1940] IR 136, at 173 per Meredith J rejecting the notion altogether. 
This, however, would change and a full account o f  the creeping developm ent o f  a hierarchy can be found in 
Kelly, The Irish Constitution, op. cit., n.2, at 13-15. After this “creeping” period, the idea o f  an express hierarchy 
seem ed to com e to fruition in Dillon Leetch v Calleary (No.1) Unreported, Supreme Court, 31 July 1974, where
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recognise a hierarchy o f rights, no decision o f an Irish court that I know o f has specifically 

held that deference should vary according to where a particular right may rank within this 

hierarchy. However, given the fact that the notion o f a hierarchy has been recognised, and 

having regard to the express “ranking” approach in other jurisdictions, it seems reasonable to 

make this point as clearly as possible. Assuming that, in fact, Irish courts may beHeve that 

some rights are more important than others, this says absolutely nothing about deference 

unless one already has a pre-existing theory which holds, for example, that one instimtion can 

only be trusted with “less important” rights.

O f course, one may develop such a theory. Ely, for example, did not believe that intense 

judicial review was legitimate simply because it served democratic ends, but because the 

legislature, he argued, were apt to clog the channels o f political access for discrete and insular 

minorities.^®* The point is simply this — no theory about the standard o f review or deference is 

reasonable unless it offers some reason as to why we make institutional choices. Thus, 

associating deference with the importance o f a particular right is not sufficient because it says 

nothing about why “important” rights cannot be left to legislative stewardship.

A s s e s s m e n t  o f  T h e m e s  a n d  C o n c l u s io n

As a general proposition, the Irish position on deference is not settied and nor, in the grand 

scheme of things, does it seem that it attracts as much critical judicial attention as in other 

jurisdictions. At the outset of this Chapter, I argued that one could find support for this 

proposition in, for example, the early shifts over justiciability and, more recentiy, in the 

disparate approaches to proportionality and standards of review. O f course, the point of this

Henchy J acknowledged that where irreconcilable conflict between constitutional rights or principles emerges 
one right must win out. Perhaps a fuller recognition o f  the idea came with Veopk v Shaw [1982] IR 1 where for 
example, Kenny J expressly stated that “there is a hierarchy o f  constitutional rights and, when a conflict arises 
between them, that which ranks higher must prevail”. See [1982] IR 1, at 63. The notion has since become a 
reasonably setded aspect o f Irish constitutional jurisprudence. See Murrey v Ireland [1985] IR 532, at 539 (Costello 
J referred to right to life and right not to be tortured as “amongst the most important basic human rights”); 
Attorn^ General v X  [1992] 1 IR 1, at 57 (Finlay CJ recognising idea o f a “priority o f rights” where harmonisation 
o f competing rights not possible). In recent times, as Article 38.1 jurisprudence has increased in volume, the idea 
o f a hierarchy o f rights has featured prominendy. See e.g. D v DPP [1994] 2 IR 465, at 474 (Denham J stating 
that the right to fair trial ranks over communities right to have crime prosecuted); Larkin v O ’Dea [1995] 2 IR 
485, at 509 (Denham J stating that “[t]he Constitution has created a hierarchy o f rights”); People (DPP) v MC, 
Unreported, Central Criminal Court, 16 June 1995 (Flood J holding that medias right to freedom o f expression 
was subject to right to a fair trial); DPP (Murphy) v PT [1998] 1 ILRM 344 (McGuiness J holding that 
constitutional guarantee o f  due course o f law and constitutional protections for trial process outweigh certain 
rights o f  children).
208 Democra<y and Distrust: A  Theory of Judicial Review (London, Harvard University Press, 1980). The question 
of the relevance o f minorities and o f the potential vulnerability o f  particular groups has been noted in Chapter 4, 
at n.212 and wiU be addressed again in Chapter 10, at 397.

184



Chapter 5 — Deference in Ireland 

Chapter was not only to examine these negative aspects of the state of the deference question 

in Ireland. Rather, the point of this Chapter, accepting that such general or macro-scale 

problems may exist, was also to examine the possibility that within this diffuse jurisprudence, 

certain themes may emerge.

As noted earlier, the “themes” discussed above are not really explanations for deference but 

amount to a description of the practice of deference in Ireland which requires a deeper 

justification. In the Irish context, for example, take the notion that courts may defer to a 

“balance” struck by the legislature between competing rights and interest (or between 

competing r i g h t s ) . T h i s  may well be an example of deference, but it cannot amount to a 

theory of deference. Why is deference in such a case warranted? Is there a particularly strong 

democratic requirement to allow the legislature to strike such balances^'" or is it a matter of 

practical institutional competence which suggests courts are unable to make judgments in such 

cases? Moreover, stating that increased deference may be legitimate in cases o f “balance” 

implicitly suggests that it is not legitimate in other cases and that itself, requires a theoretical 

defence over and above describing the situation as one of “balance”.^"

Similarly, whereas it seems reasonable to say that some Irish courts associate deference with 

particular “zones” of policy, it is not precisely clear why this is. It may be because of a belief 

that certain spatially defined zones are simply reserved for the legislature. Alternatively, it may 

reflect deeper, but unexpressed, statements about practical institutional competence. Perhaps 

it is thought that, for example, the legislature is simply better able to make judgments of 

matters concerning social or economic policy.^’̂  The point is simply that the Irish 

jurisprudence, whereas it may indicate where and how the intensity of the presumption may 

vary, does not really say why.

See e.g. Rock v Ireland [1997] 3 IR 474; Tuohy v Courteney [1994] 3 IR 1.
2’” This would include the case where one suggests that there is no “right answer” to a question o f  balance. If 
there is no right answer, reasonable minds will differ, but one needs a theory as to why to choose the reasonable 
mind o f  the legislature over that o f  the court. If practical com petence is not an issue, then one must tip the 
scales towards either institution on som e wider normative theory.

Equally, one may recall that in Chapter 4, at 117-121, I argued that the “complexity” rationale may be based
on several different rationales. Whereas matters o f  practical institutional com petence may seem to be a plausible 
explanation for such deference one carmot, without concrete evidence to the contrary, rule out that deferring to 
the legislature on the basis o f  the complexity o f  the task assumes a pre-existing normative theory justifying why 
the legislature should be “excused” from the rigours o f  independent review in such cases.

Alternatively, see e.g. McDonald v Bord na gCon (No.2) [1965] IR 217 (the forerunner to Kenny J’s more well
known dictum in ^ an ). There, at 235, Kenny J associated increased caution in areas o f  social or econom ic policy 
with the “now  accepted extensive role o f  the State in econom ic and social matters”. Again, and with respect, this 
really doesn’t explain anything unless one can show what it is about this “role” which makes the legislature a 
better decision-maker than the court.
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It may be recalled, however, that the case-law from  other jurisdictions is no t a model o f  clarity 

on this point either. Rather, as we saw in Chapter 4, what may be the real justifications were 

sometimes implicit in the case-law and so the Irish courts are not particularly “bad” in this 

regard. Indeed for the m ost part, it seems that the circumstances in which the presum ption 

may vary tend to m irror the themes in the practice o f deference in other jurisdictions.

The significant difference however, which marks the Irish justification for deference out as 

distinctive is the special form  o f the democratic rationale which seems, at least in part, to 

underlie the conceptual basis o f the presum ption o f  constitutionality itself. Thus, the root 

deference in the presum ption may be justified because we presume that the legislature actually 

makes constitutional-decisions, rather than simply on the basis that the legislature “is” 

democratic, in some sense o f the word. This is no t a million miles away from the concept o f 

due deference for which there is a very slight degree o f  support in the Irish case-law. 

However, for the m ost part, our courts have not indicated a willingness to query whether, in 

fact, the legislature has actually made constitutional-decisions. Rather, they will presume it 

has. But that, it is submitted, is stiU quite different from  deferring on the basis o f legislative 

identity alone. Thus, it will be im portant to take this distinction into account in any critical 

account o f  the Irish practice o f  deference.

For the m ost part, however, one may see that the “agenda” for critical analysis is set m uch as 

the comparative jurisprudence suggested. It would seem that we m ust examine the deeper 

rationales which may explain the observable themes — namely the question o f law/poUcy 

distinctions, issues o f  relative institutional competence and matters pertaining to democratic 

theory nuanced to take into account the special form  o f democratic justification underlying 

the presum ption and the closely related notion o f  “due deference” . This is the purpose o f the 

next three Chapters.
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C h a p t e r  6 -  D ic e y a n  G h o s t s : D e f e r e n c e , R ig h t s , P o l ic y  a n d  

Spa t ia l  D is t in c t io n s

I reiterate that it is an independent constitutional value, essential to the maintenance of 

parliamentary democracy, that the legislature and the executive retain their proper independence in 

their respective spheres o f action.

-  Hardiman J in Sinnott v Ministerfor Education^

In thinking about constitutional adjudication in relation to the categories “law” and “politics” , 

conjunction makes much more sense that disjunction: bo th /and , not either/or. [The] disjunction 

-  law or politics -  obscures the fact that constitutional adjudication, at its best, is both law and 

politics...

— Michael Perry^

In t r o d u c t io n

In the last two Chapters we have seen that, on occasion, courts have rationalised deference on 

the basis that legislation comes within broadly defined zones o f  “discretionary judgment”  ̂

such as, for example, the general area o f social or economic policy.'* This is what has come to 

be known in the literature as the “spatial” approach, referring to the spatial or territorial 

manner in how courts treat particular areas o f constitutional significance as areas o f legislative 

or executive authority.^ This “territorial” division o f the constitutional turf generally occurs in 

two different ways which differ in respect o f  the level o f  generality involved.

' [2001] 2 IR 545, at 708-708.
 ̂Perry, “The Constitution, The Courts, and The Question o f Minimalism” (1993) 88 Nw. U. L. Rev. 84, at 164.

5 See Pannick, “The Discretionary Area o f Judgment” [1998] P.L. 545; Pannick & Lester, Human Rights Law and 
Practice (London, Butterworths, 1999), at 74. See also per Lord Hope in R y DPP, exp  Kebilene [2000] 2 AC 326, at 
380-381 citing and approving Pannick & Lester’s notion o f “discretionary area o f judgment” .

Chapter 4, at 99-113; Chapter 5, at 156-169.
5 See e.g. Hunt, “Sovereignty’s Blight: Why Contemporary Public Law Needs the Concept o f  ‘Due Deference’”, 
in Bamforth & Leyland eds.. Public Law in a Multi-Lq^ered Constitution (Oxford, Hart 2003) 337 (hereafter referred 
to as Hunt, “Sovereignty’s Blight”); Jowell, “Judicial Deference and Human Rights: A Question o f Competence” 
in Craig & Rawlings eds.. Law and Administration in Europe: Essays in Honour of Carol Harlow (Oxford, Oxford 
University Press, 2003) 67 (hereafter referred to as Jowell, “Judicial Deference and Human Rights”); Lawson and 
Muklerjee, “Slopping O ut in Scodand: The Limits o f Degradation and Respect” [2004] 6 E .H .K L .R . 645, at 656; 
Mahoney, “Marvellous Richness o f  Diversity or Invidious Cultural Relativism?” (1998) 19 H .K L.J. 1; Fredman, 
“From Deference to Democracy: The Role o f Equality under the Human Rights Act, 1998” [2006] 122 L.Q .R  53, 
at 57.
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The first form o f  the spatial approach may be described as where one rationalises deference 

based on broad distinctions between determinations o f  law or determinations o f rights and 

decisions o f  policy — i.e. general law/policy distinctions.^ This, as we will see, represents the 

classic Diceyan perspective which holds that the legislature is sovereign within its own field, 

with that field being equated to the realm o f  policy. I refer to this as the “general approach”. 

The second form o f  the spatial approach is where one marks out sub-sets o f policy as 

“discretionary areas o f judgment”  ̂where deference is prima fade required. In some cases these 

sub-sets can be relatively discrete such as in the arenas o f national security** or revenue policy."* 

In other cases, sub-sets o f policy are defined in a wider sense such as, for example, the area o f  

social or economic policy.'° Alternatively, the spatial approach may be invoked to cover

 ̂ See e.g. R v Edu/ards Books and A r t  Ltd. [1986] 2 SCR 713, at para. 183 (Supreme Court o f  Canada noting that 
Sunday Closing laws which limited free exercise o f Jewish faith were “essentially a legislative choice” and whereas 
arguably overbroad, not to be held incompatible with the Charter); Re ss. 191 and 195.1 of the Criminal Code [1990] 2 
SCR 1123, at 1199 (Court stressed that it would not “second-guess the wisdom o f policy choices made 
by .. .legislators.”); Vriend v Alberta [1998] 1 SCR 493, at para 136 (“In carrying out their duties, courts are not to 
second-guess legislatures and the executives; they are not to make value judgments on what they regard as the 
proper policy choice; this is for the other branches.”); The Attorney General For Ontario v M  H  1999 SCCDJ 10, 
at para. 89 per lacobucci J and para. 183 per Bastarache J (both dissenting and citing Vriend)', Sauve v Canada 
[2002] 3 SCR 519, at para. 67 per G onthier J (dissenting and noting that a decision to restrict voting rights of 
prisoners reflected policy choices and a particular political philosophy to which the Court should defer by reason 
o f the fact that the decision reflected such political or philosophical choices); Neufoundland (Treasuiy Board) v. 
Newfoundland Association of Public Employees [2002] NJ No. 324 (Marshall JA in Newfoundland Court o f Appeal 
arguing that proportionality test itself is too intrusive into legislative policy discretion by allowing court to 
consider the possibility whether less restrictive measures may have been used by legislature when limiting rights). 
C f the Supreme Court decision in Newfoundland (Treasuiy Board) v Newfoundland Association of Public Employees 2004 
SCCDJ 3222, at para. I l l  (rejecting Marshall JA ’s wholesale attack on proportionality and rejecting general 
law/policy distinction as a reason to defer). In the British context, see e.g. A tto m ^  General of Hong Kong v Lee 
Ksvong-kut [1993] 3 All ER 939, at 975 per Lord W oolf (“ . . .I t  must be remembered that questions o f poUcy 
remain primarily the responsibility o f  the legislature.. .”). See Jowell’s discussion o f R (Alconbury Developments Ltd) 
V Secretary of State for the Environment and the Regions [2001] 2 WLR 1389 in JoweU, “Judicial Deference and Human 
Rights”, loc. cit., n.5, at 72-73. In the Irish context, see per Finlay CJ in Re Article 26 and the Matrimonial Homes Bill, 
1993 [1994] 1 IR 305, at 309 responding to what was essentially a citation o f proportionality by stating that “ [i]t is 
not for the Courts to take over the policy making powers o f  the Oireachtas”; lamrod Eireann v Ireland [1996] 3 IR 
321, at 376 (Keane J rejected the submission that he could review the legislative selection o f  means on the basis 
that the choice o f means was “within its com petence in what is truly an area o f poUcy.”); The A tto m ^  General v 
Paperlink [1984] ILRM 373; National Union ofRailwc^men v Sullivan [1947] IR 77, at 86 per Gavan Duffy J (“ [p]olicy 
is emphatically within the legislative, as distinct from the judicial, domain.”).
’ See above at n.3.
“ See e.g. in the ECHR context Klass v Germany (1994) 18 EHRR 305; Arrowsmith v The United Kingdom (1978) 3 
EHRR 218; Leander v Sweden (1987) 9 EH RR 433. C f A  and X  and Others v Secretary of State for the Home Department 
[2004] UKHL 56.

See e.g. Madigan v The A ttorn^  G^wra/[1986] ILRM 136, at 151.
See e.g. the oft-cited Poplar H A R C A  L td  v Donoghue [2002] QB 48, at 71 which Hunt, in “Sovereignty’s Blight”, 

loc. cit., n.5, at 368 says “came close to treating [the fact that social and economic policy was involved] as 
determinative o f whether [legislation] was in breach o f [Article 8 ECHR]” . See also R v DPP ex parte Kebilene 
[2000] 2 AC 326, at 381; International Transport Roth GmbH v Home Secretary [2002] 3 WLR 344, at 377; Klass v 
Germany (1994) 18 EH RR 305; Arrowsmith v The United Kingdom (1978) 3 EHRR 218; Leander v Sweden (1987) 9 
EH RR 433. Indeed, the social or economic policy context seems have attracted a wide margin in cases such as 
James v The United Kingdom (1986) 8 EHRR 123; Tre Tracktorer Aktiebolag v Sweden (1991) 13 EH RR 309; Engel v The 
Netherlands (1979-80) 1 EH RR 647; Stfema v Finland (1997) 24 EH RR 195. In the Irish context see e.g. McDonald v 
Bord na gCon (No.2) [1965] IR 217, at 235; ^ a n  v The Attorney General [1965] IR 294, at 312-313; T.F. v Ireland 
[1995] 1 IR 321, at 334-335; Murphy v IRTC  [1999] 1 IR 12, at 25; Lowth v Minister for Justice [1998] 4 IR 321, at 
339-340; Re Article 26 and the Planning and Development Bill, 1999 [2000] 2 IR 321, at 357-358.

188



Chapter 6 -  Diceyan Ghosts: Deference, Rights, Poli^ and Spatial Distinctions 

legislation which manifests a particular view of what the “public interest”” or “common 

good” requires.’̂  Whereas these are clearly more general than the areas o f planning or 

national security policy, it remains that they are less general than the broad distinction between 

law and policy per se. Consequendy, I refer to this as the “discrete approach”.’’ As one can 

see, the common ground between the general and discrete approaches is the territorial or 

spadal marking out of zones of legislative discretion according to different levels of 

generality.’''

In Chapter 5 it was argued that elements of both the general and discrete approaches may be 

seen in Irish constitutional jurisprudence.’̂  It was argued that there is evidence that the 

strength o f the presumption o f constitutionality increases when legislation comes within 

certain, broadly defined “areas” such as, for example, that o f social or economic policy. Our 

courts, however, have not explained precisely why this is the case. They have not, for 

example, argued that this is because courts are generally less practically able to deal with the 

kinds of questions which this and other kinds of policy may throw up. Rather, the case-law 

tends to give the impression that the “areas” discussed in Chapter 5 simply “are” prima facie 

zones of deference. In any event, if one disagrees with my assertion that it is possible to 

detect strands of the spatial approach in cases concerning judicial review o f legislation it is 

arguable that some of our leading constitutional cases outside o f this context, including the 

landmark decisions in O ’Reillj v Umerick Corporation^^ Sinnott v Ministerfor Education^ and T.D. v 

Minister for Education'^ reflect the kind o f rigid distinction between judicial and legislative 

functions inherenty to the spatial approach and so vehemendy criticised in the context of the 

post-Human Rights Act, 1998 era in Britain.'^ This may not havej'^/bled into judicial review

" See e.g. R v l^mhert [2001] 1 All ER 1014, at 1022 (Court should “pay a degree o f  deference to the view  o f  
Parliament as to what is in the interest o f  the public generally when upholding the rights o f  the individual under 
the convention”), cited and approved in R (Pearson) v Secretary of State for the Home Department, Unreported, Court 
o f  Appeal, 4 April 2001, at para. 22.

See e.g. The A ttorn^ General v Paperlink [1984] ILRM 373; Cafolla v The Attorney General [1985] IR 486; Hand v 
Dublin Corporation [1991] 1 IR 409 (in the context o f  the right to earn a livelihood). See also O ’Brien v 
Manufacturing Engineering L id  Co [1973] IR 334; Moynihan v Greensmith [1977] IR 55; Brady v Donegal County Council 
[1989] ILRM 282; Madigan v The A ttorn^ General [1986] ILRM 136 (SC); Browne v The A ttom ^  General [1991] 2 IR 
58; Central Dublin Development Association v The A ttorn^ General {\')15) 109 ILTR 69; Clany v Ireland [1988] IR 326; 
National Union ofRailmaymen v Sullivan [1947] IR 77, per Gavan D uffy J in the High Court.

It should be noted that the literature, which is predominandy British, tends to associate the “spatial” approach 
with the discrete approach. See e.g. Hunt, “Sovereignty’s Blight”, loc. cit., n.5.

It may be noted that Fredman refers to this kind o f  approach as the “separate spheres approach”. See
Fredman, “From Deference to Democracy: The Role o f  Equality under the Human Rights Act, 1998” loc. cit., n.5, 
at 57.

Chapter 5, at 158-169.
O ’Reilly vUmerick Corporation [1989] ILRM 181.
Sinnott V Minister for Education [2001] 2 IR 545.

’* T.D  v Minister for Education [2001] 4 IR 259.
For relatively similar understandings o f  the Irish cases see e.g. Keating & Lowry, “The Separation o f  Powers:

The Supreme Court’s Approach to Affirmative D uties”. Part I appears at (2003) 21 I.L.T. 103 and Part II at
(2003) 21 I.L.T. 118; D e Blacam, “Children, Constitutional Rights and the Separation o f  Powers” (2002) 37 Ir.
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o f  legislation, but it is clearly relevant to examine whether it should. Prevention, as the adage 

goes, is better than cure.

S u m m a r y  o f  A r g u m e n t

The argum ent advanced in this Chapter is that the spatial rationale for deference is 

symptomatic o f a confusion between two diametrically opposed philosophical justifications 

for the separation o f powers and that its invocation is inherentiy inconsistent with even a 

minimalist conception o f  judicially enforced rights.^“ The argum ent runs as follows. We have 

rights which may be limited in the name o f  policy -  i.e. policy decisions provide the reasons for 

the legislature to limit rights. The spatial approach holds that policy or sub-sets o f policy are 

“ for” the legislature -  or within its “peculiar” province. This creates a problem  because, in the 

Irish context, we m ust also hold that the prima fade legitimacy o f  judicial review suggests that 

rights, at some basic or even minimalistic level, are for the court.^* However, by associating 

policy or sub-sets o f  policy exclusively with the legislature, the spatial approach cannot 

accom modate the fact that even a minimalist conception o f judicially enforceable rights can 

implicate policy choices. It is argued in this Chapter that the spatial approach represents a 

“rigid” or “ formal” version o f the separation o f powers which, although suited to notions o f 

parliamentary supremacy, has no place in a system com m itted to a separation o f  powers where 

rights exist as checks on legislative action. It cannot found a legitimate practice o f  deference 

because it simply fails to take the idea o f  judicially enforced rights seriously and, in the words 

o f  Michael Perry (quoted above), tends to invoke a “disjunctive” view o f  law and politics, 

when, as Perry puts it, “conjunction makes m uch more sense” .

I do not mean to say that “spatial approaches are w rong because they are inconsistent with 

judicial independence.” T hat would beg the question. I simply mean to say that spatial 

approaches are inconsistent with any recognition o f  judicial review, even i f  it is to be conducted

]ur. (n.s.) 113; McDermott, “The Separation o f  Powers and the Doctrine o f  Non-Justiciability” (2000) 35 Ir. ]ur. 
280, at 284-285; Lawlor, “The Conscience o f the Nation: Socio-Economic rights and The Irish Constitution” 
(2005) 5 U.C.D.L.R. 34.

I.e. a conception o f  rights which holds that whereas rights may legitimately form the basis o f  judicial review of 
legislative action, the court should be deferential or minimalist in the actual exercise o f  such a power. See 
generally Perry, “The Constitution, The Courts, and The Question o f  Minimalism”, loc. cit., n.2, at 164; Peters, 
“Assessing the New Judicial Minimalism” (2000) 100 Colum. L. Rev. 1454.

There is an argument to be made that even at a basic level, many o f  our rights are Umitable in the name of 
policy such as, for example, our property rights. This is, o f course, correct. The argument I propose to flesh out 
however, is simply that insofar as the spatial approach tends towards legislative exclusivity (either generally, or in 
relation to specific areas o f policy such as planning, etc.) it caimot take the idea o f anj judicial role seriously and 
forecloses reasonable debate over deference.

190



Chapter 6 -  Dicejan Ghosts: Deference, Rights, PoHqi and Spatial Distinctions 

deferentially. Further, I do not advance the proposition that deference can never be legitimate 

in cases where particular types of policy become implicated. It may well be the case that there 

are good arguments upon which one may form a defensible case for deference in cases where, 

for example, social or economic policy is involved. However, the kinds of decisions which 

come under the general descriptive label o f the spatial approach practice deference not 

through good reasons for why the legislature should be viewed as a superior guardian of 

constitutional liberty, but by presenting conclusions on deference on the premise that policy 

(or sub-sets of policy) is “ for” the legislature.

I must be very clear about what I mean by this. Judges may not really believe that law and 

policy belong to rigidly divided and separate spheres of activity. Rather, such theories of the 

separation of powers may be invoked as “confirmatory principles” ^  to lay a formal gloss over 

what are deeper political or moral preferences. The problem however, (and this will become 

clear later) is with the very vehicle by which judges may express these deeper political reasons

-  i.e. through the invocation of rigid conceptions of the separation o f law and policy. It is this

-  the method by which deeper preferences may be expressed — which cannot reasonably be 

accommodated within a constitutional order committed, at least in part, to a checks and 

balances account of the separation of powers.^^ The difficulty, in short, is with disguising 

deeper political choices by making the simple and neat distinction between law and politics. '̂*

One may think that these points seem relatively self-evident and one may wonder about the 

point of a Chapter examining them.^^ However, courts have made just these kinds of mistakes. 

Indeed, in the British context, Murray Hunt has called this kind of deference “confusing” and 

“embarrassing” and argues that it rests on “irreconcilable premises” .̂ '̂  That does not change 

the fact that the courts seem to practice it and nor does it change the fact that strands of this 

“embarrassing” approach (or at least evidence of conflicting approaches) are reasonably 

evident in leading Irish constitutional decisions.

The phrase is that o f  Eoin Carolan, lecturer in Trinity CoUege Dublin, w ho has tolerated numerous discussions 
on the subject matter o f  this article.

A somewhat related objection may be that in cases where the spatial approach seems to be followed, we cannot 
be sure that judges do not have good reasons for deference. For the m ost part, I think it reasonable to repeat the 
point just made -  if  this is true, judges are using a somewhat wobbly vehicle to get their point across.

See e.g. D oyle, “The Duration o f  Primary Education: Judicial Constraint in Constitutional Interpretation” 
(2002) 10 I.S.L.K. 111, at 239.

See e.g Jowell, “Judicial Deference and Human Rights”, loc. at., n.5, at 75 (arguing that Diceyan deference 
cannot survive into the “new constitutional order” o f  post-HRA Britain).
2'’ Hunt, “Sovereignty’s Blight”, loc. cit., n.5, at 339-340.
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D ic e y a n  C o n s t it u t io n a l  T h e o r y  a n d  R ig h t s

Contemporary public law is full o f  strange notions. And many o f  these result from  taking 

Blackstone and Dicey rather too literally...

T.R.S. Allan, Imiv, Uherty and Justice^

The inroad into our examination o f  spatial distinctions between rights and differing 

generalities o f poHcy will be the constitutional theory o f A.V. Dicey.^* This is because it is 

reasonably arguable that Diceyan theory is the philosophical ancestor o f the spatial approach 

whereby matters o f  “policy” are allocated, through a rigid separation o f  powers, to the 

legislative branch.^® For the sake o f  completeness, it should be noted that in recent years, a 

revisionist version o f Diceyan theory has emerged, in particular through the work o f T.R.S. 

AUan. °̂ Allan himself provides a cogent synopsis o f it:-

Dicey’s theory o f the rule o f law may be best understood as a mode o f governance according to a 

determinate (substantive) conception o f the com m on good, whose concrete requirements in particular 

cases would be finally settled by judges in accordance with precedent, interpreted as a consistent body 

o f  principle.^'

Allan has argued that, when read with the emphasis on independent judicial enforcement o f  

common law rights against the State, Diceyan theory would not support the idea o f spatially 

defined zones o f “discretionary” judgment in the sense that the case-law tends to invoke it.̂  ̂

Even if this reading o f Dicey is plausible, it does not change the fact, as Allan himself admits, 

that it is the orthodox version o f Diceyan thought has dominated British constitutional theory.’  ̂

Consequendy, the orthodox reading is the best inroad into understanding the invocation o f  

spatial approaches.

Allan, Law Liberty and Justice (Oxford, Oxford University Press, 1993), at 1.
Dicey, The Law of the Constitution (10* ed., London, MacMillan, 1959).

^  See e.g. Hunt, “Sovereignty’s Blight” , loc. cit., n.5, at 339 (Spatial approach described as a consequence o f  the 
“strange persistence” o f  Diceyan theory). See also, Jowell, “Judicial Deference: Servility, Civility or Institutional 
Capacity” [2003] P.L, 592, at 596 (discussing executive displeasure with judicial trespass on traditional “Diceyan 
tu r f ’).

See e.g. Allan, Law Liberty and Justice, op. cit., n.27; Allan, Constitutional Justice: A  Liberal Theory of the Rule of Law 
(Oxford, Oxford University Press, 2001) (hereafter referred to as ‘AUan, “Constitutional Justice’”). C f Craig, 
“Formal and Substantive Conceptions o f the Rule o f  Law: An Analytical Framework” [1997] P.L. 467, at 470- 
474.

AUan, Constitutional Justice, op. cit., n.30, at 19.
See e.g. AUan, “Com m on Law Reason and the lim its  o f Judicial Deference”, in Dyzenhaus ed.. The Unity of 

Public Law (Hart, Oxford, 2004) 289, at 291-292.
AUan, Law Liberty and Justice, op. cit., n.27, at 1 (noting that Dicey “established the m odem  orthodoxy”). See 

also AUan, Constitutional Justice, op. cit., n.30, at 13 (noting that what AUan perceives as the “faUacious” reading of 
Dicey is nonetheless, “established as current orthodoxy”).
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So, just what is the orthodox reading o f Dicey? As Hunt puts it, it is the view that the 

legislature and the courts operate in mutually exclusive spheres of sovereignty.’̂ ' The 

legislature, in its own field, is sovereign and supreme just as the judiciary, in its own field, is 

sovereign and supreme. Hunt also suggests that this theory of “competing supremacies”’  ̂was 

intended as a compromise between rival conceptions of liberal constitutionalism and 

democratic positivism.’*̂ The former, as Hunt notes, is a philosophy dedicated to a “sovereign 

role for the courts in protecting the supposedly inviolable areas of the individual’s life against 

democratic incursion”.”  Democratic positivism, on the other hand, is a by-word for 

parliamentary supremacy -  the notion not simply that parliament interprets the content of 

higher-law fetters on its own discretion, but that parliament is entitled to legislate without fetter. 

However it is very difficult to view the Diceyan theory of competing supremacies as a 

compromise between these rival perspectives. Rather, I wiU argue that it amounts to a bald re

statement of parliamentary supremacy which, on its own terms, leaves no room open for any 

type of liberal constitutionalist perspective. It is no compromise and this is why it cannot 

have any role in modern constitutionalist theory.’*

As we have seen, Diceyan theory holds that the legislative and judicial function are inherently 

separate with each institution sovereign in its own field. This is quite close to the core essence 

of the spatial approach — that particular areas can legitimately be marked off “for” the 

legislature. O f course, if one holds to such a rigid separation, one must have some 

understanding o f what duties or responsibilities each institution has within each field. Diceyan 

theory, with echoes of Montesquieu, holds that the distinction between the fields lies in the 

ability to make law and in the relationship which policy has to that task.”  Under this model.

Hunt, “Sovereignty’s Blight”, loc. at., n.5, at 339.
”  Ibid.

Ibid.
37 Ibid.

It may be helpful to explain how one could see Diceyan theory as such a compromise. The core o f the liberal 
constitutionalist perspective is that durable protections exist against the State which the legislature cannot alter. 
At times in his work. Dicey does seem to come close to such a “substantive” version o f  the rule o f law. For 
example, in The haw of Constitution, op. cit., n.28, at 188, he speaks o f  how the rule o f law prevents “arbitrary” 
exercise o f power. Then, at 195-196, when discussing his “third limb” o f the rule o f  law. Dicey does seem to 
refer to the “right’s” o f  private persons. There is, however, a good deal o f debate over just what Dicey means 
here. Craig, in “Formal and Substantive Conceptions of the Rule o f  Law: An Analytical Framework”, loc. cit., 
n.30 argues that these comments represent a formal theory o f the rule o f law -  a rule by law rather than a rule of  
“law” qua substantive fetter on State action. AUan, as we have seen above, holds to the reverse view-point. In 
any event, the mention of rights in his theory seems to indicate that Dicey had some conception o f rights, but 
what is important is how this can find expression within a theory dedicated to parliamentary supremacy. The 
problem is that, as we wiU see, it cannot achieve this without sacrificing the nature o f that sovereignty itself.

See Montesquieu, The Spirit of Laws (1748) (Carrithers ed.. University o f California Press, \91T), at 202 - there 
would be no liberty, argued Montesquieu, “if the power o f judging be not separated from the legislative and 
executive powers”. For discussion see Keating & Lowry, “The Separation o f Powers: The Supreme Court’s 
Approach to Affirmative Duties -  Part II”, loc. cit., n .l9  , at 118-119.
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as noted in Chapter 4,^ the courts deal with that which is legal (the application o f  law) and the 

legislature deal with that which is political (the reasons attendant on the creation o f law or, the 

justifications for law).

In a parliamentary supremacy, this makes perfect sense. There is simply no issue o f  ever calling 

upon the judiciary to evaluate the legislative product -  the very idea is absurd.'*’ If Parliament 

passes a law, and if it infringes upon some core aspect o f  autonomy or liberty, then that is 

simply the way Parliament intended things, and that is the end o f the matter. Anything else is 

heresy in a parliamentary supremacy as politics, in the sense under discussion, is, by definition, 

nothing to do with the judiciary, since concerns relevant to the justification for laws will never, 

ever come before the courts. Indeed, the very nature o f sovereignty is that absolute power in any 

polity is focused in one source, be that King, Parliament or the People.'*  ̂ So, if  the legislative 

power is sovereign, then to what extent can the court be regarded as sovereign in its own field? 

It clearly has no sovereign power over the legislative power, be that in King or Parliament, so 

judicial “sovereignty” must refer to something less than this.

At best, it seems that when it is said to exist alongside legislative sovereignty, judicial 

sovereignty is a by-word for judicial independence. The courts, when applying Parliament’s

See Chapter 4, at 99-100.
Thus, British public law has sometimes struggled to incorporate the notion o f rights with a general 

commitment to parliamentary sovereignty. The ultra vires doctrine, o f course, is the classic example o f this. As 
Craig describes it in “Competing Models o f  Judicial Review” [1999] P.L. 428, this doctrine holds that the courts 
“protect” rights by interpreting and applying legislation according to the parliamentary intention that legislation 
would not infringe upon certain key aspects o f  Uberty. Thus, if a court “reads legislation” so as to avoid a conflict 
with a particular aspect o f liberty, this is because parliament is presumed not to have legislated to interfere with that 
liberty. The ultra vires theory, however, is sometimes criticised as a myth. The spheres o f  liberty protected 
thereunder (and this seems to be quite weU-recognised) are not manifestations o f  parliamentary intention, but 
judicial creations. See e.g. Oliver, “Is the Ultra Vires Rule the Basis o f Judicial Review” [1987] P.L. 543; Craig, 
“Ultra Vires and the Foundations o f  Judicial Review” [1998] C.L.J. 63. The point is simply that the failure of 
ultra vires theory to account for both parliamentary sovereignty and some serious conception o f  judicially applied 
rights is essentially the same failure as pervades Dicey’s theory itself.

O f  course, the debate over sovereignty in Britain is more complicated than this. For example, although it is 
easier to speak o f  the debate as being between the King and Parliament, the reality is not so simple. To be sure, 
the whole point o f  the debate (from parliament’s side) was to lessen the extent o f  the authority o f the King. 
However, this does not mean that parliament was proposed as an alternative to the King. Rather, the view 
emerged that the King’s sovereignty was not complete without parliament, giving rise to the notion o f  the “King, 
in Parliament” or alternatively, the “King-in-Parliament” . The former emphasised the King’s primary role which 
had added to it the “gloss” o f parliament. The latter emphasised the absolute requisite to the King’s sovereignty 
that it be exercisable only in conjunction with parliament. The distinction is subtle, but important. See generally 
Goldsworthy, The Sovereignty of Parliament (Oxford, Oxford University Press, 1999), at 32-33, and Elton, The Tudor 
Constitution, Documents and Commentary (2"“* ed., Cambridge, Cambridge University Press, 1982), at 1. Nevertheless, 
the point remains that the debate over sovereignty has always been in the context o f  where absolute power Ues. 
Thus, “institutions” such as the “King-in-ParHament” are created to reflect the changes in the location o f  a 
unitary power, rather than recognise its division between institutions. As Craig puts it in “Public Law, Political 
Theory and Legal Theory” [2000] P.L- 211, at 212: “From  the 16'*' to the early 20* century each generation 
addressed three related questions: did sovereign power exist, who possessed it, and what was the justification for 
this ascription o f  power?”
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law, are independent from political pressure in doing so/^ They are sovereign in the application 

of law. This, as Craig argues, is the idea o f a formal rule of law, which seems to run through 

the orthodox version of Diceyan theory.'* '̂ On this view, the rule o f law is secured not 

through substantive restraint on Parliament, but through rule hj laws of relatively general 

application rather than through arbitrary decree.''^ The courts apply but never question the 

reasonableness of these laws. Sovereignty in the application of the law can, therefore, be 

viewed as, at best, a bulwark against ad hominem political sanction because, by virtue of 

independent judicial application o f the laws, Parliament cannot look behind the laws it passes 

(unless it passes new laws) to treat one person differendy to how it has stipulated that the 

generality should be treated. Judicial sovereignty, in this sense, may be taken to refer to the 

insulation which the judiciary are supposed to have from the passions o f politics. For 

example, a political consensus may well demand severe and brutal punishment for a 

particularly depraved and disturbing murder. However, the law, as it stands established, will 

impose a framework on how the accused is to be tried, and on what range of punishments are 

legally applicable. The court is independent in applying the law — it is insulated from political 

argument in respect of how to decide the case.''^’ This kind of judicial sovereignty is perfecdy 

reconcilable with Parliament’s sovereign power to say what the law “is” because nothing here 

involves any judicial power to review legislation at all. Indeed, it was the perceived suggestion 

o f Coke in Dr. Bonham’s Case that courts could strike down legislation which precipitated his 

removal from the bench.'*’

The connection with the spatial approach should be clear. Under that approach, various 

“zones” o f discretion defined around the notion o f “policy” are ceded to legislative 

guardianship. This makes more sense in the context o f Diceyan theory, rooted, as it is, in the 

idea of parliamentary supremacy. In such a system, it is quite possible to adhere to a rigid

See Rosenfeld, “Constitutional Adjudication in Europe and the United States: Paradoxes and Contrasts” (2004) 
2 Int'lJ. Const. L. 633, at 638-652. See also Steyn, “Deference: A  Tangled Story” [2005] P.L. 346, at 357.

Craig, “Formal and Substantive Conceptions o f  the Rule o f  Law: A n Analytical Framework”, toe. cit., n.30, at 
470-474.

There is more than a trace o f  H obbes here. In Leviathan H obbes stipulated that man m oved from the 
unregulated state o f  nature where life was “nasty, brutish, and short” into a society o f  law, whereby we sacrificed 
the liberty o f  our passions to a rule hj laws, or more specifically, rule under sovereign leadership. H obbes’ rule o f  
law then, was not achieved by restraint upon the sovereign, but through the central idea that we surrender 
unbridled liberty to the idea o f  rule by laws. Hobbes, Leviathan (1651) at Part I, Chapter 13, § 62, (Reprinted, 
Oxford, Clarendon, 1909), at 97.

O f course, a judge may find considerable “space” within the law in which to vent his ow n preference, but it 
remains the case that the law, itself, mediates between the judge and his ow n independent moral preferences for 
how  a case should be decided. See Introduction, at n.21.

D r Bonham’s Case (1610) 8 Co. Rep. 113b, 77 ER 646. See Goldsworthy, The Sovereignty of 'Parliament, op. cit., 
n.42, at 126. In a similar vein James Bradley Thayer describes how  the O hio State legislature impeached various 
judges after they judicially reviewed State legislation. See Thayer, “The Origins and Scope o f  the American 
Doctrine o f  Constitutional Law” (1893) 7 Harv. L. Rev. 129, at 134.
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distinction between law and policy because diere are no cross-overs between the judicial and 

legislative spheres. Rather, those “fields” are inherentiy distinct.

However, it is next-to-impossible to believe in the idea o f  such a rigid separation once one 

introduces the idea o f rights qua fetters on parliamentary power."*** Constitutionalism reflects 

the idea that we have rights which are supposed to ground decisions about what the State can 

and cannot do."*® Rights are “checks” on policy in the sense that rights tell us, in a general way, 

what kinds o f  policies are unconstitutional.^® In Wake v The A.ttomey General^  ̂ property rights 

were limited in the name o f  a social policy which sought to advance the interests o f  tenants 

over the interests o f  landlords by controlling the levels at which rent could be charged. 

Equally, the increasingly frequent instances in which the privilege against self-incrimination 

and the right to silence are limited by our legislature reflect particular policies about crime 

prevention and detection.^^ The difficulty with the Diceyan distinction, and, by extension, the 

spatial approach, is that if the legislature is sovereign and supreme in respect o f  the justifications 

for law (i.e. policy), then this, by definition, tends to exclude judicial competence to conduct 

review o f legislation once this involves any level o f  second-guessing legislative policy 

decisions.^^ Rather, it restricts the judiciary to the passive application o f  legislative policy, which 

simply does not make sense when courts are expressly empowered to conduct judicial review 

o f  policy-based legislation. Such a judicial role may be suited to a system governed by a 

formal rule o f  law, but it cannot exist in a system where the rule o f law incorporates the

See W ood, The Creation of the American Republic, 1776-1787 (North Carolina, University o f N orth  Carolina Press, 
1969) (hereafter referred to as Wood, The Creation of the American E^pubtic) arguing that recognition o f  judicial 
review in the United States necessitated a change in perceptions o f  the law/politics distinction. See also, Haskins, 
“Law Versus Politics in the Early Years o f  the Marshall Court” (1981-82) 130 U. Pa. L. Rev. 1, at 22 (arguing 
distinctions between law and politics insofar as they create exclusive distinctions between the courts and 
executive do not survive the move from parliamentary supremacy into judicially enforced constitutionalism).

For the sake o f  completeness I should point out that this assertion should hold even in the context o f exclusive 
legislative guardianship o f the constitution. Whereas no other institution (save the people) could review 
legislative constitutional decisions, the legislature is still presumptively required to respect the Constitution. 
Legislative constitutional guardianship does not have to entail unfettered legislative freedom. For defence o f 
such a position see e.g. Tushnet, Taking the Constitution Aw c^ From the Courts (Princeton, Princeton University 
Press, 1999) or Waldron, haw and Disagreement (Oxford, Clarendon, 1999) (although it is difficult to know if 
Waldron argues for legislative exclusivity in matters o f rights or whether he seeks rights-issues to be solved 
through popular debate).

See Rosenfeld, “Constitutional Adjudication in Europe and the United States: Paradoxes and Contrasts”, toe. 
cit., n.43, at 640.

Blake V The Attorney General [1982] IR 117.
See e.g. s.7 o f the Criminal Justice (Drug Trafficking) Act, 1996 and ss. 2&5 o f the Offences Against the State 

(Amendment) Act, 1998. I should point out that I do not mean to say that cases concerning constitutional 
challenges to such legislation (e.g. Rock v Ireland [1997] 3 IR 474) premise deference on the basis o f  a law/policy 
distinction. Actually, Rjock is an example o f  where the Supreme Court seems to premise deference on the basis 
that the legislature were attempting to strike a balance between competing rights and interests. See also Tuohy v 
Courtn^ [1994] 3 IR 1.

See e.g Hvint, “Sovereignty’s Blight”, toe. cit, n.5, at 346; JoweU, “Judicial Deference and Human Rights”, loc. 
cit., n.5, at 73.
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notion of higher law fetters or substantive restraints on majoritarian passion.^'' To continue to 

insist upon a rigid separation of functions as the spatial approach does is to ignore the basic 

fact that such a separation cannot form part of a proper account of the distribution o f power 

in a constitutional system like in Ireland or, indeed, in the post-HRA era in Britain. And this 

is precisely the reason why Hunt is right when he describes the use of the spatial approach in 

Britain as “confusing”, “embarrassing” and resting on “irreconcilable premises” .̂ ^

The essence o f this point can be made against any theory of the separation o f powers which 

talks, on the one hand, about checks and balances and, on the other hand, about clean, pure or 

thoroughgoing divisions between the organs of State. Rights, unless they are to be for the 

exclusive guardianship of the legislature or executive, are externally enforceable “checks” 

against action within the legislative and executive domains.^'' Once one accepts this very basic 

view o f rights, it becomes incoherent to continue to talk about “ formal” or “essentialist” 

approaches to the separation of powers which sharply distinguish between “legislative” and 

“judicial” fields because checks interrupt any sharp distinction that one can make, for that is 

the very namre o f a check — a cross-over between institutions, thereby denying any pure 

separation.

The use o f “formal” or “essentialist” labels may tend to confuse matters a littie and a word of 

explanation may be required.^’ There are two types of formal theory — one essentialist and the 

other not. Conceptual legal formalism, like that usually associated with Ernest Weinrib, holds 

that certain artefacts are immanent or logically essential to the concept o f law -  i.e. a priori}^ A 

formal theory o f the separation of powers in this essentialist sense would hold that the clean 

division between organs o f state is simply a priori or self-evident. However, it is difficult to 

seriously entertain this kind of argument in the present day and, indeed, difficult to imagine 

that anyone would make it. Whatever may have been the case in the hey-day o f Langdellian

5"* O f course, our Constitution is ultimately subject to majoritarian change through referendum. My point, 
however, is simply that a formal distinction between law and policy makes no sense when policy is checked by 
rights -  i.e. a higher law fetter on majority freedom. If one points out that the majority can freely amend the 
Constitution through referendum, it does not change the fact that the existence o f  rights which may implicate 
matters o f policy tends to grate against a neat division between law/rights and policy into separate “realms”.

Hunt, “Sovereignty’s Blight”, loc. at., n.5, at 339-340. See also Feldman, “Human Rights, Terrorism and Risk: 
The Roles o f Politicians and Judges” [2006] P.L. 364, at 376.

See e.g. Greene, “Checks and Balances in an Era o f Presidential Lawmaking” (1994) 61 U. Chi. L. Rev. 123; 
Magill, “The Real Separation in Separation o f Powers Law” (2000) 86 Va. L. Rev. 1127, at 1132, 1149 and 1159. 
If, o f course, rights were exclusively protected by either the legislature or executive, or a combination o f both, 
then they would still remain “checks” in the sense that those institutions are stiU bound thereby, but would be 
self-imposed or internal checks.

For discussion (which does not always distinguish between these strands o f formalism) see e.g. Magill, “The 
Real Separation in Separation o f Powers Law”, loc. cit., n.56, at 1136-1147; Strauss, “Formal and Functional 
Approaches to Separation-of-Powers Questions — a Foohsh Inconsistency?” (1987) 72 Cornell L. Rev. 488; 
Brown, “Separated Powers and Ordered Liberty” (1991) 139 U. Pa. L. Rev. 1513, at 1522-1531.

Weinrib, “Legal Formalism: On the Immanent Rationality o f  Law” (1988) 97 Yale L. J. 949.
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formalism, we generally now recognise that our legal and institutional arrangements reflect 

political theory, no matter how deeply hidden it may be.̂  ̂ On the other hand, formal theory, 

in the non-essentialist sense, is theory which is rule-orientated, but blind to purpose and 

broader concerns o f  justice and function.^ In this sense, a formal theory o f the separation of  

powers is one which may propose a categorisation which, it is said, may be ignorant to some 

underlying political reason for separating power (i.e. one which divorces practice from the 

underlying rationale^'). Anti-formalists would hold, then, that we may have good reasons to 

go beyond rigid categories and rules when they begin to harm that which they are supposed to 

serve. To put it blundy, categorisation must simply make sense o f  what we have, rather than 

appealing to a priori abstractions.

By labelling the rigid approach “formal” I simply wish to suggest that if a theory o f  the 

separation o f  powers cannot sensibly accommodate the notion o f  rights, then it is useless.®  ̂

And, as we have seen, the clean Diceyan division between organs o f State which is reasonably 

evident in the spatial approach cannot make sense o f the “cross-over” created by even a 

minimalist conception o f  judicially enforceable rights. It is “formal” in the sense that any

T he classic exam ple, o f  course, is parliam entary sovereignty itse lf  It is n o t immanent to  the British legal system, 
bu t ra ther very, very, old and established. I t finds its roo t in the developm ent o f  ancient Baronial counsel to  the 
K ing which, in tu rn , developed in to  the O rd inances o f  1311 w hereby the K ing fettered  his pow er by prom ising 
to  consult his parliam ent on particular m atters thus roo ting  the no tion  that the M onarch cannot act “w ithout” 
Parliam ent w hich, o f  course, becam e m ore developed over the centuries. See C arpenter, The Reign o f Henry III 
(H am bledon, L ondon , 1996), at 39-42; Myers, “Parliam ent, 1422-1509” in D avies and D en ton , The English 
Parliament in the Middle Ages (M anchester, M anchester U niversity Press, 1981); W ilkinson, “T he ToUtical 
R evolution’ o f  the T h irteen th  and Fourteen th  C enturies in E ngland” (1949) Speculum 509. In  m odem  times, 
inspired by H art’s Concept of Law  (L ondon, O xfo rd  U niversity Press, 1961 /  2'“* ed., O xfo rd , C larendon, 1994) 
som e have attem pted  to  argue that parliam entary suprem acy form s part o f  or is the “rule o f  recognition” in  the 
British legal system -  i.e. a rule w hich exists simply by the fact o f  its practice. T he difficulty w ith this approach  is 
that one cannot invoke H art to  exorcise the need to  account fo r the reasons w hich constitu te the justification for 
adopting a particular rule qua the rule o f  recognition. H art may have stipulated that rules exist independent o f  
their m oral justification, bu t he h im self later recogm sed that m oral reasoning has a role in to play in the “m om ent 
o f  fo rm ation” w hen the rule o f  recognition becom es accepted. T his foo tno te  is n o t the place for detailed 
argum ent about the sociology o f  H aitian  m ethod  b u t the po in t just m ade can be found in greater detail in Craig, 
“Public Law, Political T heory and Legal T heory” , loc. cit., n.42 and M ichelm an, “C onstitu tional A u thorsh ip” in 
A lexander ed.. Constitutionalism: Philosophical Foundations (Cam bridge, Cam bridge U niversity Press, 1998) 64.
“  T here is also the no tion  o f  “neo-form alism ” w hich is a m o d em  off-shoo t o f  non-essentiaHst form alist thought. 
N eo-form alists m aintain no  illusions about P latonic objectivity, b u t ra ther argue that, all things being equal, law  is 
better w hen it is “ form al” (i.e. dealing in  rules ra ther than open-ended  standards, com m itted  to originaHst or 
textualist theories o f  in terpretation  w hich tie judges to “ settled” m eanings etc.). F o r discussion see G rey, “T he 
N ew  Form alism ” (Septem ber 6, 1999), S tanford  Law  School, Public Law and Legal Series, W orking Paper N o . 4. 
Available at SSRN: < h ttp ://s s rn .c o m /a b s tra c t= 2 0 0 7 3 2 > o r D O I: 10.2139/ssm .200732.

A  good exam ple is in relation to the pubU c/private divide. See e.g. Hale, “ C oercion and D istribution  in a 
Supposedly N on-C oercive State” (1923) 38 Pol. Sci. Q . 470; Jaffe  “Law  M aking by Private G roups” (1937) 51 
H am  L. Rev. 212. A  m o d em  B ritish perspective is p rovided by Forsyth, “ O f  Fig Leaves and  Fairy Tales: T he 
U ltra Vires D octrine, T he Sovereignty o f  Parliam ent and Judicial Review” [1996] 55 C.L.J. 122.
“  See e.g. Perry, “T he Legitimacy o f  Particular C onceptions o f  C onstitu tional In terp re ta tion” (1991) 77 Va. L. 
Rev. 669, at 672-673 (arguing that “w hether an approach  is, as a political-m oral m atter, legitimate — seem s to 
depend [in part] on  the exten t to  w hich the approach  accom m odates the ideal o f  hum an r ig h ts ...”). My 
argum ent, o f  course, is mainly negative in nature  and I do no t propose a positive argum ent as to  w hat, for 
example, the right rationale for “ separating pow er” is. C f MagiU, “T he Real Separation in Separation o f  Pow ers 
Law” , be. cit., n.56 (arguing that the real pu rpose o f  the separation o f  pow ers is to divide power 2.nd ensure against 
its aggrandizem ent).
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continued application o f it insists on a categorisation o f  institutional function made redundant 

by rights. If it is to function in any reasonable sense, a theory o f the separation o f powers 

must start from premises which do not place the idea o f rights and the idea o f separation o f  

powers in stark conflict/^

M a r b u r y  V M a d is o n

Thus far, it has been argued that talking about formal or rigid distinctions between the 

legislature and judiciary in terms o f “policy” ignores the fact that rights can implicate policy. It 

is very important to realise, however, that the extent to which rights actually interrupt the 

Diceyan distinction between law and policy depends on what kind o f a conception o f  rights 

one believes in. This can be explained in the context o f  Marbury v Madison!^

It is reasonably accepted that Marshall CJ’s purpose in Marbury was to find a way to delineate 

between the legal and political spheres.^ His motivation, it has been argued, was partly due to 

the dilution o f the values o f judicial independence which had been so prized in the immediate 

aftermath o f the revolution.'’'’ The judiciary, it seems, had become politicised.’’̂  Marbuy was 

Marshall’s chance to interrupt this decline. Indeed, it is worthwhile to note that any re-

A special case is where a particular function is textually committed to a branch other than the court. See e.g. 
Horgan v Ireland [2003] 2 IR 468 (apparent textual commitment o f war power to Dail under Article 28). There is, 
however, often an argument to be made as to whether textual commitment really exists or whether it is simply a 
short-hand for the same kind o f “it is for the legislature (or executive)” mentality criticised above. Present space 
constraints prevent discussion o f textual com mitm ent theory, but it should simply be granted that this (when it is 
legitimate) is a reasonable case for a rigid institutional divide because in those cases that is what (supposedly) the 
Constitution envisages. The somewhat related notion o f relating deference to constitutionally granted powers to 
the State to “regulate” certains spheres o f rights-governed activity has been discussed in Chapter 5, at 179-182.

(1803) 5 US (1 Cranch) 137.
See e.g, Haskins, “Law Versus Politics in the Early Years o f the Marshall Court”, loc. cit., n.48, at 5 (“ [0]ne can, 

I think, say with confidence that Marshall -  and his fellow judges as well -  were set upon removing “law” from 
the arena o f politics”). See also Engdahl, “John Marshall’s ‘Jeffersonian’ Concept o f  Judicial Review” (1992) 42 
Duke L.J. 279 at 289-297; Nelson, “The 18''' Century Background o f Marshalls Constitutional Junsprudence” 
(1978) 76 Mich. L. Rev. 893, at 901-902.

The separation o f powers, for example, encapsulated in the Constitution o f  Virginia (discussed in more detail 
below at 216-218) seems to have been intended primarily to keep judges away from the corrupting influence of 
politics. See W ood, The Creation of the American Republic, op. cit., n.48, at 156. However, as Nelson points out, by 
the 1780s “A m ericans.. .generally regarded the courts as part o f the executive and did not routinely distinguish 
the judiciary as an independent branch which exercised only ‘judicial’ functions” . See Nelson, “The 18* Century 
Background o f Marshall’s Constitutional Jurisprudence”, loc. cit., n.65, at 904.

The flash-point, it seems, was the political manner in which indictments were sought before grand juries under 
the Sedition Acts. In these cases, judges would often give incredibly politicised speeches to the grand jury urging 
for indictments on political premises. As Haskins puts it, these charges resembled “political harangues intended 
to ferret out violators o f the Sedition Acts”. Moreover, the Sedition Acts themselves were a subject o f  intense 
political divide. Thus, the near-McCarthyist fervour with which some judges sought out violators tended to grate 
the nerves o f  those who opposed the Acts in the first place. Further, at this point in time, the judiciary were 
generally federalists and thus the politicised application o f the Sedition Acts aggravated the anti-federalist and 
growing republican wings o f  politics, drawing the courts “inexorably into the vortex o f partisan politics”. See 
Haskins, “Law Versus Politics in the Early Years o f  the Marshall Court”, loc. cit., n.48, at 7-9.
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establishment o f judicial insularity from politics came at a high personal price for Marshall 

himself. Marbury concerned a claim for mandamus by William Marbury, a “midnight 

appointee” of President Adams to the position o f justice o f the peace. Marbury, however, 

found his appointment blocked when President Jefferson, who since succeeded Adams, 

directed his Secretary of State, James Madison, to withhold delivery o f his commission. The 

case was, essentially, a clash between Adams and Jefferson over judicial appointments. To put 

it blundy, Marshall and Jefferson disliked each other. Jefferson was jealous o f Marshall and 

Marshall had litde regard for his cousin’s political skills.^* However, to deny mandamus in this 

case would give Jefferson his final victory over Adams, something which, on personal 

grounds, Marshall would hardly have desired.® However, standards which he would set, 

Marshall himself would keep -  law and politics would be kept separate and Marshall denied 

Marbury’s application because that, he felt, was what the law required.™

O f course, our main interest is in how Marshall managed to divide law and politics. For the 

most part, Marshall CJ’s opinion in Marbury reflects an argument similar to that advanced 

above — any approach which divides legislative and judicial spheres into competing 

supremacies according to a rigid, formal separation of powers cannot survive the enactment of 

a written constitution which provides a standard of “checks” over State action. For Marshall 

CJ, law and politics may well be different fields, but the very idea o f rights suggests that they 

cannot be wholly separate.^' It is rights, therefore, which divide law and policy. A claim in 

rights is a claim in law, not one in politics. Marshall CJ, however, was acutely aware of what 

Bickel would later refer to as the “counter majoritarian difficulty” — that the judicial power to 

invalidate legislation may be perceived to be rather undemocratic.^^ He therefore sought to 

rest the power o f judicial review on majoritarianism itself. According to his logic, the people 

o f the United States, through the very act o f constitution-making, had entrenched a system of 

enforceable standards of right and wrong -  i.e. the democratic choice was to fetter an otherwise

See Haskins, “Law Versus Politics in the Early Years o f  the Marshall Court”, toe. at., n.48, at 5 discussing 
“Jefferson’s malignant animosity and personal hatred o f  Marshall”, and at 7 noting a letter by Marshall to 
Alexander Hamilton on the subject o f  Jefferson where he wrote that: “By weakening the office o f  President he 
will increase his personal power. He will.. .sap the fundamental principles o f government”.

It has been suggested that Jefferson hoped for a confrontation in Marbury which would fuel a plan to impeach 
Marshall CJ and strengthen existing plans to impeach Chase J. See Haskins, “Law Versus Politics in the Early 
Years o f  the Marshall Court”, loc. at., n.4B, at 7-8.

The refusal was based on a ruling that whereas Marbury had a right to his commission, the Court had no 
jurisdiction to grant mandamus to enforce it. Section 13 o f Judiciary Act o f  1789 purported to grant such a 
jurisdiction on the Supreme Court, but that was found, in the first federal exercise o f  the power o f judicial review 
in the United States, to be unconstitutional on the basis that it appeared to grant the Supreme Court (whose 
jurisdiction is appellate only) jurisdiction to grant mandamus. See (1803) 5 US (1 Cranch) 137, at 175-179.

(1803) 5 US (1 Cranch) 137, at 166 and also at 170.
See Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Indianapolis, Bobbs-MerriU, 1962), 

at 16-22.
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free and unfettered polity.’’ In spite of the rhetorical genius of his opinion, it was, 

nonetheless, reasonably clear that if the mother o f judicial review was majoritarianism, she was 

unwilling to let her child stray far from home.

We must recall that Marshall CJ’s opinion supports the notion that rights, when they implicate 

policy choices, bring those policy choices into the legal s p h e r e . T h u s ,  if applied direcdy in 

the Irish context, we may say, for example, that no matter what kind o f policy matters 

property rights may implicate, those policy matters become legal issues once those rights 

become involved. The position, however, in Marbury is not so clear. On the one hand, one 

can read Marbury as a decision based ultimately on property rights in that William Marbury had 

a “vested” right in property to the commission.’  ̂ At the same time, Jefferson’s reasons for 

“denying” this right were political. Thus, it may seem that no matter how political the context 

of a rights-claim is, it must be regarded as uniquely legal -  i.e. viewing rights as a 

transformation tool whereby the political becomes legal. On the other hand, Engdahl and 

Nelson have argued that Marshall CJ pursued this theory only so far as the candidate right 

could be seen as non-controversial.’ '̂ As Nelson puts it, rights for Marshall CJ -  or at least 

those rights that would ground judicial review — were those definable by a plausibly existing 

consensus:-

Marshall proposed that the courts have final authority to determine legal questions in a legal manner, 

that is, that nineteenth-century courts, like eighteenth-century courts resolve by appealing to widely 

shared values those questions susceptible o f  such resolution. On the other hand, Marshall deferred 

political questions -  those which shared values could not answer — to the majority’s wiU as expressed 

through the politically orientated legislative and executive branches.^^

Marshall CJ would, therefore, define the realm o f “law” around that which is more 

appropriately left for political resolution. By extension, then, this would seem to caU on us to 

define our field of rights around the realm of politics. However, Marshall CJ’s technique of 

avoidance is not available to us in Ireland because we do not have freedom to pursue it. The 

prospect o f some degree o f second guessing legislative policy choices is central to most of our 

rights. It is central to the question of whether, for example, a particular limitation on a

personal right is in accordance with the “exigencies o f the common good” . To define our

(1803) 5 US (1 Cranch) 137, at 166.
’■* As Haskins puts it, “so called ‘political rights’ could and did com port with the rule o f  law, because they were 
incorporated in the Constitution in response to popular wiU”. See Haskins, “Law Versus Politics in the Early 
Years o f  the Marshall Court”, loc. cit., n.48, at 9.

See O ’Fallon, “Marbury” (1992) 44 Stan. L. Ret>. 219, at 247.
See generally Engdahl, “John Marshall’s ‘Jeffersonian’ Concept o f  Judicial Review”, toe. cit., n.65, at 289-297; 

N elson, “The 18'*' Century Background o f  Marshall’s Constitutional Jurisprudence”, loc. cit., n.65.
N elson, “The 18* Century Background o f  Marshalls Constitutional Jurisprudence”, loc. cit, n.65, at 901-902.
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rights around policy is therefore to define them out o f existence. If, however, we abandon his 

technique of avoidance, we can still hold to the core lesson o f Marbury that insofar as Diceyan 

distinctions between law and policy distinguish between rival or competing sovereignties, they 

simply cannot make sense in a constitutional order of checks and balance where those checks 

(i.e. rights) are prima facie enforceable against the State and which necessarily iavolve judicial 

consideration o f policy.^*

A n  O v e r b r o a d  C r it iq u e ?

I have argued that, at either level of generality, the spatial approach tracks a particular view of 

the separation o f powers whereby one divides institutional functions rigidly as between, inter 

alia, the court and the legislature. Such an approach places policy within the legislative field to 

the exclusion o f the court which, I have argued, makes litde sense in the context of even a 

minimalist conception o f judicially enforceable rights. Instead, it reflects the basic 

incompatibility between formal or rigid and “checks and balances” theories of the separation 

of powers.

However, one may argue that this particular problem is not due simply to the idea of a rigid 

separation of powers or functions, but due to the particular allocation of competences within 

those fields. Perhaps we could still hold to a rigid distinction between the judiciary and the 

legislature but say that the judicial field o f “law” now includes the power to adjudicate upon 

rights claims, irrespective of their poUcy context -  i.e. rights, warts and all, are “for” the 

courts. This, however, is no solution.

The whole point o f the arrangement just described would be to show that rigid distinctions do 

not have to result in a clash with rights. However, what is proposed above is not really a rigid 

separation, but one of checks and balances. We cannot define the legislative sphere to exclude 

policy matters, because taking policy away from the legislature would be ridiculous. Thus, the

By this I do not mean that if we reject Diceyan theory we must necessarily commit ourselves to non-deferential 
review. Cf Jowell, “Judicial Deference and Human Rights”, loc. cit., n.5. At times Jowell seems to argue that the 
move to the “new order” under the Human Rights Act, 1998 necessitates a general rejection o f  deference. 
However, on an overall reading o f  his work, it seems he simply means that a move to constitutionalism means a 
rejection o f  deference on general democratic principles, but that it can accommodate deference for reason of 
differences in practical institutional competence. However, even if Jowell did insist on a logical incompatibility 
between deference and constitutionalism, we would not have to go this far to support the critique o f Dicey. The 
distinction between law and policy, by apportioning exclusive sovereign “zones” to the legislature, cannot make 
sense even in the context o f deferential judicial review because o f the very method it uses to “divide” legislative 
and judicial functions. This is discussed in more detail in the section “Application to the Discrete Approach”, at 
203.
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legislature will continue to make policy choices, bu t under the proposed arrangement, those 

policy choices are subject to “check” by the judiciary. Simply dressing the judicial power up as 

being “one o f law” does not avoid the fact that die legislature is no longer supreme within its 

own field because its activity is now “checked” by the judiciary. It remains therefore, that any 

constitutional system with even a minimalist conception o f judicially enforceable rights cannot 

hold to a rigid or formal separation o f powers which is w hat the spatial approach is founded
79upon.

A p p l ic a t io n  t o  t h e  D is c r e t e  A p p r o a c h

So far our discussion has been in the context o f the general approach. W e have seen that if 

one defines the realm o f legislative supremacy by reference to “policy” , then one necessarily 

excludes any serious judicial role in “checking” the legislative product. This, as I have argued, 

is incompatible with even minimalist conceptions o f judicially enforceable rights because it 

results in no role for the court. The position is slighdy m ore complicated in respect o f the 

discrete approach. This is because there are two ways in which the rigid Diceyan separation o f 

functions can manifest itself within the discrete approach.

The first occurs where one conflates rigid theories o f the separation o f powers with a checks 

and balances theory. The result o f  this is that one becomes com m itted to, on the one hand, 

stating that rights with “political” overtones are not for judicial adjudication. A t the same time, 

however, one talks about how “rights” or “law” are for  the court thereby comm itting oneself 

to a manifest inconsistency. A t best, this approach, like we saw in Marbury, means that one 

will defme the field o f rights around that which does not implicate matters o f policy.

We can illustrate this in the context o f  two cases m entioned in Chapter 4*” — Same v Canada^ 

and p  Secretary of State for the Home Department!'^ For present purposes, nothing turns on

Two othet points could be made, although given the point just described in the text, they would be strictly 
“obiter". First, the aim o f  this Chapter is to offer som e criticism o f  the viewpoint which does associate “policy” 
with som e exclusive or sovereign zone o f  legislative function. The point has simply been that insofar as courts 
tend to invoke spatial zones o f  discretion, they seem to track the Diceyan path that, in fact, “policy” is exclusively 
for the legislature, thus breeding the unavoidable conflict with rights. Second, rigidly defining the judicial power 
in this way is just as bad as rigidly defining the legislative power so as to exclude judicial cogmsance o f  policy 
decisions. If we say that decision on constitutional questions is “for” the judiciary, then w e necessarily exclude 
the possibility that deference may be legitimate. However, such a foundational argument about the distribution 
o f  constitutional power would need a lot more argument than is involved in simply re-drawing the lines between  
court and legislature.

Chapter 4, at 107.
«' [2002] 3 SCR 519.
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the facts o f  these c a s e s . R a t h e r ,  we are concerned with two short dicta which will illustrate 

the present point. The first is provided by McLachlin CJC in Sauve'fi\\o held that:-

Deference may be appropriate on a decision involving com peting social.. .policies. It is not appropriate, 

however, on a decision to limit fundamental rights.*^

To m uch the same effect Lord Hope, in pointed out that:-

We are not dealing here with matters o f  social or econom ic policy ...W e are dealing with 

actions.. .which affect the rights and freedoms o f  the individual.*^

These dicta answer a question that no-one asks. N o-one has asked whether the courts have a 

general floating power to correct legislative policy choice, because no-one seriously believes 

that they do. The relevant question is w hether the court has a power to independendy review 

legislation which implicates a particular social or economic policy and which limits rights. 

Neither dicta cannot answer this question because they assume that social or economic policy 

and rights belong in whoUy separate or sovereign realms.

In particular, the dictum from A<& X  gains its rhetorical strength from saying “whereas we 

defer in matters o f  social or economic policy, we wiU not defer in matters concerning rights.” 

Suppose, however, one alleges that the Irish State has failed to provide him or her adequate 

primary education.*® The approach commits a court to saying that “we will not defer in

matters o f rights” , but “we wiU defer in matters o f  social or economic policy” . Since matters 

o f  social or economic policy come before the court on the back o f  rights which the plaintiff 

alleges are unlawfully limited, this may be read to require deference in the context o f the right 

at hand. That reading, however, conflicts with the assertion that deference is no t appropriate

in respect o f the rights and freedoms o f  the individual and so we get no-where. The point is

simply that the lingering Diceyan notion o f  spatially distinguished zones o f  discretion in the 

context o f  an entrenched constitution with even a minimalist conception o f  judicial review

A. and X  and Others v Secretary of State for the Home JDepartment [2004] U K H L 56.
Sauve concerned the legitimacy o f  Canadian legislation which withheld the right to vote from prisoners and 

Ad!?‘X  concerned tlie Convention-compatibility o f  recent anti-terrorism legislation.
M [2002] 3 SCR 519, at para. 13.

[2004] U K H L 56, at para. 108.
Whether in fact, this claim is a valid one based on Article 42.4’s guarantee to provide “for” free primary 

education is not entirely free from doubt. O ne could argue that Article 42.4 cannot be invoked to claim 
education “for” a particular person but rather that aU it requires is that the State must provide educational 
infrastructure and, moreover, that the decision in O'Donoghue v The Minister for Health [1996] 2 IR 20 is an 
illegitimate departure from the text. O f course, one could argue the exact opposite — that is the stuff o f  law. The 
point above, however, is for illustrative purposes only and examination o f  this com plex interpretative point is not 
reaUy relevant for present purposes.
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rests on entirely conflicting premises. By distinguishing the “zones” o f policy and rights, one 

simply defines rights around that which is not political, when, in fact, rights can and do 

implicate even the most complicated political choices.*^

As noted above, this is the first o f two ways in which the formal theory o f  the separation of  

powers manifests itself The second way does not commit itself to such an obvious conflict o f  

rationales. Rather, it holds that if rights raise matters o f  policy (or some matters relating to 

some sub-set o f policy), then those rights are prima facie for the exclusive authoritative 

guardianship o f the legislature. The difference here is that in contrast to the first way, rights 

are not defmed around politics, but rather politics provides a reason to leave rights for 

political resolution. The difference here, as we have seen in Chapter 2*** and, as Doyle has 

pointed out in a different context, is between deference to someone else’s opinion on the 

substantive content o f  a right and interpreting the substantive content o f  a right oneself in a 

narrow or restrictive fashion.*’

So far I have argued that the formal or rigid approach is inconsistent with even a minimalist 

conception o f judicial review. The thrust o f  this argument has been that rigidly excluding the 

judiciary from considering “policy” tends to leave no role for judicial review which seems to 

grate against its prima facie constitutional legitimacy. This remains true in respect o f  the general 

approach whether one adopts either non-justiciability, or whether one attempts to define 

rights around politics. By defining rights around “politics” in its general sense, or holding 

rights which implicate “policy” judgements as non-justiciable, there is simply no room for any 

judicial role.*

See Fredman, “From Deference to Democracy: The Role o f Equality under the Human Rights Act, 1998”, loc. 
cit., n.5, at 57 (“Human rights cases frequendy raise issues on both sides o f the boundary; attempting to draw a
bright line between them leads judges to overlook one or other dim ension N or is it possible to separate
Convention rights from issues o f  socioeconomic policy. Even rights o f  highest constitutional importance, such 
as the right to a fair trial, require resources”) and, at 58 (“decisions which apparently involve only issues of 
socioeconomic importance could well impinge on fundamental human rights.”). See also Steyn, “Deference: A 
Tangled Story”, loc. cit., n.43, at 357 (referring to the “massive sweep” o f the law/poUcy distinction and noting 
that “Most legislation is passed to advance a policy. And frequently it involves in one way or another the 
allocation o f  resources.”).

Chapter 2, at 42-43.
See Doyle, Constitutional 'Equality haw  (Dublin, Thom son RoundhaU, 2004), at 132 discussing Kenny J ’s 

approach to the human personality doctrine in Murtagh Properties v Cleary [1972] IR 330:-
The judicial inactivity engendered by [the context o f discrimination version o f  the human personality 
doctrine] is achieved not through deference to legislative judgment but rather through an initial 
interpretation o f the Constitution itself.

This was precisely the reasoning behind the Canadian Supreme Court’s rejection o f the Newfoundland Court 
o f  Appeal’s requirement o f  deference to legislative “policy” choices. See Newfoundland (Treasury Board) v 
Newfoundland Association of Public E.mployees 2004 SCCDJ 3222, at para. 111:-

The “political branches” o f government are the legislature and the executive. Everything that they do by 
way of legislation and executive action could properly be called “policy initiatives”. If  the “political 
branches” are to be the “final arbitrator” o f  compliance with the Charter o f  their “policy initiatives”, it 
would seem the enactment o f the Charter affords no real protection at all...
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However, there is a difference between defining rights around discrete sub-sets o f policy, as in 

Sauve and A  X., and holding rights which implicate those kinds o f policy to be non- 

justiciable. If one recalls, my argument is that formal allocations o f anj level of “policy” 

discretion to the legislature is incompatible with even minimalist conceptions of judicial 

review. On the basis o f this, one could quite reasonably point out that a formal distinction 

which places a discrete zone of policy exclusively in the legislative sphere, with the result that 

rights implicating such policy are non-justiciable, must be compatible with a minimalist 

conception o f rights.’’ This is for the simple reason that such judicial review, albeit highly 

deferential in relation to that particular zone of policy is a minimalist conception of judicial 

review. The brunt of this point would be that saying that a selective doctrine of non

justiciability is incompatible with a minimalist conception o f rights is very different to saying 

that a general doctrine of non-justiciability which applies wherever rights implicate “policy” is 

incompatible with such a minimalist conception. This is an important objection but one 

which, I think, can be overcome.

My argument is that any conception of judicially enforced rights interrupts the otherwise clean 

distinction between law and policy (or law and sub-sets of policy). Rights do this by creating 

zones where institutional cross-over is plausible. We have to accept that rights can be limited in 

the name of policy. At the same time, however, we must accept the prima facie legitimacy of 

judicial review in the Irish constitutional context. Therefore, there is always an argument to be 

had as to how decision-making power over rights should be divided between the court and the 

legislature.®^ The prima fade legitimacy o f judicial review does not answer this question; it 

simply makes it presumptively relevant. If however, one baldly associates even a discrete area 

of policy with exclusive legislative guardianship one denies the very possibility of institutional 

cross-over and denies that the question o f “court or legislature” is even relevant because the 

rigid separation o f functions allows only one answer. If one’s reasons for non-justiciability are 

simply that particular areas o f policy are “for” the legislature, then one has essentially 

foreclosed debate over whether, in fact, the judiciary are better suited to protect and vindicate 

rights which implicate that kind of policy.

This was a point raised by Brian Conroy, B.h. and former head o f  research in the Judges Library.
Subject, o f  course, to the idea that certain matters may be “textually comm itted” to non-judicial organs o f  state 

which. This, however, tends to be more plausible in relation to matters o f  legislative and executive powers or 
separation o f  powers issues than in relation to rights matters. See e.g. Morgan v Ireland [2003] 2 IR 468, at 497- 
498. See also Barkow, “More Supreme Than Court? The Fall o f  the Political Question D octrine and the Rise o f  
Judicial Supremacy” (2002) 102 Colum. L. Rev. 237, at 242.

D e Blacam, “Children, Constitutional Rights and the Separation o f  Powers”, loc. cit., n .l9 , at 135.
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One may point out that the discussion thus far has been squarely in the context of non- 

justiciability. If, however, one grants that non-justiciability (in either the general or discrete 

form) is illegitimate when it is premised on the notion o f a rigid institutional division as 

described above, could one then take a step down the ladder and argue that where rights 

involve a consideration of “policy” in any o f its varying degrees of generality, then the court 

should be “cautious” or “hesitant” or require “compelling evidence” before striking down 

legislation?^'' The answer I think, is a qualified “no” . As we have seen, the difficulty with the 

spatial approach is the method which is used to define such zones of discretionary judgment -  

namely the presentation of various zones of policy (or poUcy per se) as “ for” the legislature. 

That method is just as illegitimate when invoked to support deference as it is to support non- 

justiciabiHty. O f course, this cannot mean that deference is illegitimate. It simply means that 

better reasons are required than referring to zones of policy-judgment as “for” the legislature.

O f course, one can quite reasonably suggest that judges may in fact have just these kinds of 

reasons. Perhaps beneath the dicta in Sauve and A<i^X  there are, in fact, under-theories which 

say precisely ivhj a particular division of constitutional responsibility is appropriate.’  ̂ Whereas 

this might be true, it remains the case that the court, at the same time, presents argument by 

invoking the image o f mutually exclusive zones o f sovereign activity. At the very least then, 

one may read my arguments as something of a call for precision in how courts use the 

separation of powers to apportion institutional responsibility for the stewardship of 

fundamental rights.

D ic e y a n  V a l u e s  in  I r is h  C o n s t it u t io n a l  L a w

By this point the problems with any continued application o f Diceyan theory, or indeed, any 

rigid theory of the separation o f powers should be relatively clear. In this section, I argue that 

the core values o f Diceyan theory and, by extension, the incoherencies associated therewith, 

can be seen in landmark decisions in Irish constitutional law. As noted above, these decisions 

are not drawn from the field o f judicial review of legislation, but it is submitted that any 

Diceyan echoes in our constitutional law must be examined because it is possible that the 

same logic could be applied in the context of judicial review o f legislation, should the 

opportunity present itself. Present space constraints prevent an exhaustive recitation of all

See e.g. Dyzenhaus, “The Politics o f Deference; Judicial Review and Democracy” in Taggart ed., The Province of 
Administrative Law (Oxford, Hart, 1997) 286 (making the distinction between deference “as submission” -  i.e. 
non-justiciability and deference “as respect”).

I.e. one which engages reasoning over and above the “it is for the [insert relevant branch]” mentality.
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instances o f this approach in Irish law, but it is arguable that O'Reilly v Umerick Corporation^^ 

and the judgments o f  Hardim an J in Sinnott v Minister fo r Education^^ and T.D. v Minister for  

Education’̂  encapsulate the point sufficiendy for present purposes.^®

It is im portant, however, to be very clear about exacdy why we should be critical about these 

cases. By a Diceyan approach, I m ean one where a rigid division o f functions between the 

judicial and legislative branches results in the exclusive location o f “poUtics” (i.e. arguments 

about the justifications o f law) with the legislature.’™ Because this separation o f functions is 

rigid, the association o f  politics with the legislative field is, by logical necessity, done to the 

exclusion o f the judicial branch. As we have seen, this can manifest itself in two ways. The 

first is where rigid accounts o f the separation o f  powers are conflated with “checks and 

balances” theory with the result that one seems com m itted to defining rights around that 

which is not political. The second is where the political context o f the right is treated as a 

reason to defer entirely or in part to legislative discretion. As I have argued above, these boil 

dow n to the same problem  — a fundam ental failure to accom modate the notion that rights 

in terrupt distinctions between law and policy and require more than simply a re-statem ent o f 

that distinction if we are to believe that they are to protected by any instimtion other than the 

court. The point o f  this section is to argue that we can see just these kinds o f  values at points 

in Irish constitutional law.

However, it is perhaps the case that neither Costello J in O ’Reilly v Umerick Corporation '̂̂  ̂ nor 

Hardim an J actuaUy believe that law and politics are separate in the sense described above. 

They may well have political reasons — probably related to the content o f the rights claimed to 

exist in these cases — for their conclusions over and above a belief in an 7̂ priori separation o f  

rights and policy. I f  we make the analogy to judicial review o f legislation, it would foUow that 

these cases would not support the view that deference may be appropriate because o f the 

categorical nature o f  the legislation at hand (i.e. whether it falls under the heading o f “policy”

O ’Reilly vUmerick Corporation [1989] ILRM 181.
Sinnott v Minister for Education [2001] 2 IR 545.
T.D. V Minister for Education [2001] 4 IR 259.
For critiques o f  these decisions which track a similar argument to that advanced here see e.g. Keating & Lowry, 

“The Separation o f  Powers: The Supreme Court’s Approach to Affirmative Duties”, loc. cit., n.l9; De Blacam, 
“Children, Constitutional Rights and the Separation o f  Powers”, loc. cit., n.l9; McDermott, “The Separation o f  
Powers and the Doctrine o f Non-Justiciability”, loc. cit., n .l9 , at 284-285.

I should also point out that I do not mean that Hardiman J or Costello J or any other judge has read, digested, 
and been influenced by Dicey’s work. I simply mean that the understandings o f the separation o f powers these 
judges offer seem relatively close to a Diceyan theory which, I have argued, is something which does not fit easily 
within the Irish constitutional context.

O ’Reiiy VUmerick Corporation [1989] ILRM 181.
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or a discrete sub-set o f “policy”) but for deeper reasons about why a particular kind o f  policy 

shouldhe better left to the legislative or executive.

My argument, however, is that irrespective o f  the underlying political motivations for these 

judgments, judges choose to voice their conclusions through conceptions o f  the separation o f 

powers which, at worst, cannot provide a proper account o f the relationship between rights 

and the separation o f  powers or, at best, elides formal or rigid theories about institutional 

responsibility with checks and balances accounts o f  the separation o f powers. O f  course, it is 

reasonable to suggest that one should engage with these underlying political beliefs if one 

sought to comprehensively examine these cases from aU perspectives o f  constitutional theory. 

My purpose, however, is simply to dem onstrate that the m ethods chosen in these cases offer a 

problematic understanding o f the relationship between rights and policy which, if applied to 

deference in the context o f judicial review of legislation, tend to lean towards som ething akin to 

spatial approach.'”̂

1 should also state that what I propose in the following pages depends on a reading o f  Costello 

J ’s decision in O ’Keilly v Umerick Corporation. It is not, as we will see, the only possible reading 

and it will later fall to examine some objections which may reasonably be made against my 

understanding o f the nature and logical consequences o f  O ’Reilly.

O’Reilly v Limerick Corporation

In O ’Keilly, travellers living in serious poverty claimed a right to a basic and, per Costello J, 

“comparatively m odest” ’”̂ , standard o f  living. As is well known, the core reason for rejecting 

this claim was Costello J ’s distinction between distributive and comm utative (or corrective) 

justice. Distributive justice, for CosteUo J, involves “ the distribution o f  com m on goods and 

com m on burdens” . H e  continues;-

But it cannot be said that any o f the goods held in com m on...belong exclusively to any member o f  the 

political community. An obligation in distributive justice is placed on those administering the com m on 

stock o f goods...[DJistribution can only be made by reference to the com mon good ...it cannot be 

made by any individual who may claim a share in the com m on stock.

O f course, engaging with the underlying political premises in these cases would be an argument about socio
economic rights and distributive justice which is outside the scope o f  this thesis.

[1989] IL R M 1 8 1 ,a tl8 2 .
'O'* [1989] ILR iM 181,atl94 .
'"5 [1989] IL R M 1 8 1 ,a tl9 4
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Commutative (or corrective) justice, on the other hand, deals with questions about “ [w]hat is 

due to an individual, from another individual (including a public authority)” .A c c o r d in g  to 

Costello J, Leinster House is the forum for arguments about distributive justice, whereas 

arguments about commutative justice are for the judiciary.’®’ Employing the distinction, 

Costello J held that the plaintiffs claim, involving (as it did) a claim to a particular portion o f 

the nation’s wealth, was distributive in nature and therefore for political resolution.'®*

It is impossible to disagree with Costello J ’s assertion that no-one can go to court to argue 

against an “unfair distribution” of the nation’s resources. However, no-one would ever go to 

court to do that because it is simply a political argument. Rather, people wiU go to court on 

the back o f rights and, as Whyte has pointed out, some o f those rights will raise matters of 

what Costello J describes as distributive justice.'®’ The classic example is the right to free 

primary education. Claiming that the State should pay for one’s education is very different to 

asserting that one has been allocated an “unfair” portion o f the nation’s resources. A claim on 

the basis o f such a right is a constitutional argument which pre-empts reliance on political 

notions o f justice."® Such a claim is not about the moral, ethical or political fairness o f the 

distribution. It is about the constitutionality of such a distribution.'"

By failing to distinguish between these types o f claim, Costello J ’s distinction struggles when 

one attempts to account for rights which found arguments about how portions of the nation’s 

resources are “due” to particular individuals."^ His judgment starts from the truism that one 

cannot make a purely political claim in court. The problem, however, is that rights can 

implicate matters o f policy. If you continue to apply the logic which (sensibly) denies a 

judicial audience to purely political claims to suggest that rights with political or distributive 

overtones are non-justiciable then you are simply, and very wrongly, equating political 

argument with rights-based argument. This is exactly what one would expect from a formal 

Diceyan separation of powers. By associating distributive justice exclusively with the

'06 [1989] ILRM 181, at 194 
>07 [1989] ILRM 181, at 195 
'08 [l989 ]IL R M 181 ,a tl95 .
109 Whyte, Social Inclusion and the Legal System: Public Interest Law in Ireland (Dublin, Institute o f  Public 
Administration, 2002), at 13 (hereafter referred to as “Whyte, Social Inclusion and the Legal System’).
110 g y  o f  analogy see the discussion o f  the related idea o f  content-independence in Raz, Ethics in the Public 
Domain (Oxford, Clarendon, 1993), at Chapter 9 “Authority Law and Morality”, especially at 195-199 discussed  
previously in Chapter 1, at 26-29.

See Rosenfeld, “Constitutional Adjudication in Europe and the United States: Paradoxes and Contrasts”, loc. 
cit., n.43, at 638-644 (discussing similar arguments in the context o f  French and German constitutional theory).

See also Keating & Lowry, “The Separation o f  Powers: The Supreme Court’s Approach to Affirmative Duties 
— Part II”, loc. cit., n .l9 , at 119; D e Blacam, “Children, Constitutional Rights and the Separation o f  Powers”, loc. 
cit., n .l9 , at 130-137.

210



Chapter 6 — Dicejan Ghosts: Deference, Rights, Poliij and Spatial Distinctions 

legislature, one necessarily becomes committed to either (a) defining the field o f rights around 

that which does not implicate distributive justice or (b) holding rights with distributive 

overtones to be non-justiciable. Again, these conclusions are not based on any argument 

other than appealing to a formal separation of powers which positively ignores the extent to 

which rights we have can implicate matters o f distributive justice. As de Blacam puts it:-

To say that the issue is one o f  policy and therefore not justiciable does not answer the plaintiffs’ case, it 

simply ignores it."^

Indeed, it is submitted that the logic in O ’Keillj commits Costello J to the Marbury-&s(\ue. 

position where the field of rights is defined around, in this case, the field of distributive justice. 

This in turn commits one to holding not simply that rights with distributive overtones are 

non-justiciable, but rather to the beHef that issues o f distributive justice can only ever be political 

rather than legal issues. As we have seen, Costello J holds that matters o f distributive justice are 

never to be the subject o f judicial adjudication. On the other hand, he equally holds that the 

courts should take full grasp o f matters of corrective justice. Those two fields, he seems to say, 

are entirely separate.

However, it seems quite reasonable to believe that rights fit within Costello J ’s conception of 

corrective justice — i.e. claims about what one individual"'' owes to another. If, however, the 

fields of corrective and distributive justice are entirely separate, it must follow that issues of 

corrective justice which can include rights based arguments about what is “due” to a particular 

rights-holder (e.g. free primary education, high support accommodation, equality in social 

welfare payments etc) can never implicate issues of distributive justice. This, it is submitted, 

leads one to hold not simply that rights with distributive overtones are non-justiciable, but 

rather to adopt what, with all due respect, is a somewhat confusing perspective where one 

defines the “political” realm to the exclusion of rights, and the forum of rights, to the 

exclusion of politics.

There are, in particular, two points which may be made against the a b o v e . ' F i r s t ,  it may be 

said that Costello J ’s logic was directed towards providing a theoretical framework for what 

rights can plausibly be read “into” the Constitution. Second, one could argue that, in fact, 

Costello J offered an a priori account o f justice around which he would design and allocate

D e Blacam, “Children, Constitutional Rights and the Separation o f  Powers”, loc. cit, n .l9 , at 135.
Including a public authority and, by extension, the State.
These possible objections to the reading o f  O ’Reilfy above were offered by an anonymous reviewer o f  the 

Dublin University haw  Journal and I greatly appreciate his or her insight on this point.
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institutional responsibilities. The gist o f  these objections would be that my above critique was 

simply a set-up, offering Costello J up as a straw man.

These two objections, I believe, can be answered with broadly the same response. Whatever 

may be said about what Costello J was “really” doing in O ’Reilly, it is arguable that the method 

chosen to present his arguments commits him to defining rights around politics and 

consequently to the formal or rigid conception o f institutional division criticised above. This 

may well be based on an a priori account o f  justice but it remains the case that it makes no 

sense as an account o f constitutionaljustice}^^ We have express constitutional rights which may 

require consideration o f  matters which fall under the broad heading o f “distributive justice”. 

Whyte makes this point as foUows:-

[0]ne may query whether the Constitution does erect an impenetrable barrier between the courts and 

issues o f  distributive justice. For example, Article 42.4 would appear to give parents and children a 

justiciable tight to insist that the State should fmance primary education.. .Another possible example 

here is Article 41.2.2 which obliges the State to endeavour to ensure that m others are not obliged by 

economic necessity to work outside the hom e.” ^

In a sense, this is somewhat similar to the criticism which may be levied at the Bickel-inspired 

argument that judicial review is counter-majoritarian.’”* If you believe that judicial review is 

deviant because it thwarts the will o f  the majority then so too should you believe constitutions 

are deviant for exactiy that reason.”  ̂ Thus the counter-majoritarian difficulty, expressed in 

this form, cannot form part o f any reasonable account o f the Constitution because it is, in 

Tushnet’s words, an anti-constitutionalist argument — it is overbroad.’̂ ® By the same token, 

any a priori account o f justice which forecloses the possibility that rights we have (and not 

simply rights one seeks to “read in” to the Constitution) may legitimately be adjudicated upon 

in court cannot form part o f an account o f  the Constimtion we have because the Constimtion

Despite the fact that Costello J seems to hold that his distinction accords well with the constitutional text. See 
Whyte, Social Inclusion and the hegal System, op. cit., n .l09 , at 12.

Whyte, Social Inclusion and the lagal System, op. cit., n .l09, at 13. However, aside from this, the invocation o f other 
rights has clearly involved the courts in distributive matters. Equal protection, for example, can implicate 
taxation policies as can the family rights contained in Article 41 as Murphy v The A tto rn^ General [1982] IR 241 
amply demonstrates. Moreover, equal protection can implicate differential treatment o f  persons in social welfare 
policy. Similarly, the right o f  access to the courts clearly requires the State to dedicate some o f the national 
resources to meet that right. Indeed, in 0  Beoldin v Fahy [2001] 2 IR 279, Hardiman J had little trouble in 
adjudicating upon the failure o f  the State to pciy and provide for Irish translations o f certain documents necessary 
to conduct a criminal defence through Irish. See also De Blacam, “Children, Constitutional Rights and the 
Separation o f Powers” , loc. cit., n .l9 , at 131.

See Bickel, The heast Dangerous Branch: The Supreme Court at the Bar o f Politics, op. cit, n.72, at 16-23.
Gallagher, “The Constitution and the Judiciary” in Coakley & Gallagher eds., Politics in the Republic of Ireland (4* 

ed., London, Roudedge, 2005) 72, at 92 (“ [Tjhere is an inherent tension between constitutionalism and 
democracy (at least, if  the latter is equated simply with majority rule)”).
’^^Tushnet, “Conservative Constitutional Theory” (1985) 59 T ul L . Rev. 910, at 912-913.
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leaves open at the least the possibility of argument over such a point. Thus, Costello J cannot 

be offering a reasonable theory about what rights may be read into the text, because his actual 

approach is over-broad and strikes at adjudication upon existing rights which may raise issues 

of distributive justice.'^’

Sinnott and T.D.

It now falls to consider Hardiman J ’s judgments in Sinnott and T.D  and I must first explain 

why the focus is primarily on Hardiman J ad hominen. First, o f the numerous judgments in 

those cases, it seems reasonably accepted that Hardiman J ’s are the most detailed on the point 

at issue and that he is the “key-thinker” in these c a s e s . S e c o n d ,  Hardiman J has specifically 

and extra-judicially defended the stance in Sinnott and T.D.'^^ In this respect he individuates 

himself from the “pack”. Third, it is Hardiman J who is most vocal in his insistence that 

constitutional adjudication should not be “political” and who, consequendy, seems to be 

positively in favour of presenting his conclusions (even though they may have a deeper political 

root) through the lens o f a relatively rigid separation o f judicial and legislative functions, even 

though, it will be argued, he actually elides such a rigid conception with a “check and 

balances” account. Penultimately, and whereas the focus is primarily on Hardiman J, I wiU 

argue (although not in as much detail) that a similar elision between formal or rigid and checks 

and balances accounts of the separation of powers is evident in judgments o f other members 

of the Court. Lastiy, the purpose of this examination is simply to raise an awareness of the 

problems which the spatial approach and its quasi-Diceyan philosophy create for 

constitutional law which, it is submitted, the judgments o f Hardiman J amply demonstrate.

N ot all judges seem to think that issues o f distributive justice are automatically “out o f  bounds”. See e.g. 
O ’Shiel V Minister for Education [1999] 2 IR 321, at 348 per Laffoy J (“[F]ixing the parameters o f  the criteria for 
recognition o f a primary school and consequent eligibility for public funding has budgetary implications. 
However, in my view, it does not follow that the issue whether criteria fixed are proper having regard to the 
provisions o f  the Constitution is not justiciable”). See also. In Re Article 26 and the Health Amendment (No.2) Bill 
2004, [2005] 1 IR 105 where the Supreme Court seemed relatively comfortable to adjudicate on matters with 
extreme implications for the public finances. See Whyte & O’DeU, “Is this a Country for Old Men and Women? 
In R  ̂Article 26 and the Health Amendment (No.2) B ill2004” (2005) 27 D.U.L.J. 368, at 391 (noting that the Court 
was “prepared to assume that vulnerable persons o f society might enjoy a constitutional right to care and 
maintenance”).

See D e Blacam, “Children, Constitutional Rights and the Separation o f  Powers”, loc. cit, n .l9 , at 126 (noting 
that the most “prolonged analysis” is offered by Hardiman J). See also, Keating & Lowry, “The Separation of 
Powers: The Supreme Court’s Approach to Affirmative Duties -  Part I”, loc. cit, n .l9 , at 104. The reference to 
Hardiman J as “key-thinker” is from an address by Ken Murphy (then Director o f the Law Society) in UCD on 
the 7* o f December, 2004 and cited in Lawlor, “The Conscience o f  the Nation: Socio-Economic rights and The 
Irish Constitution”, loc. cit, n .l9, at 51, n.71.

Hardiman, “The Role o f the Supreme Court in our Democracy”, in MulhoUand ed.. Political Choice and 
Democratic Freedom in Ireland: 40 heading Irish Thinkers (Donegal, Joe MuUholland, 2004) 32.

In any event, if one agrees with my reading o f  O'Rxilly, it remains that the near general approval o f it in T.D. 
would indicate that the problems inherent in that decision “live on”. In this regard see Whyte, Social Inclusion and
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The point also bears repeating that whereas there may be deeper political premises at work in 

these judgments, it is the logical consequences o f the method chosen to express those 

underlying premises is what constitutes the problem, not the premises th e m se lv e s .In d e e d , 

as noted above, it is Hardiman J who specifically suggests that adjudication should not be 

political and thus, it seems reasonable — on his own terms — to take his words at face value.

As he relies so strongly on O ’Reillj, the fallacy of that decision pervades Hardiman J ’s 

judgments in Sinnot^^^ and T.D}^^ However, an important caveat must be entered in respect 

of Sinnott. That case concerned, inter alia, a claim that the guarantee o f free primary education 

in Article 42.4 of the Constitution extended so long as a person needed education. Thus, it 

was argued that free and appropriate education should be provided to Jamie Sinnott, who 

suffered from profound autism and who was an adult at the time o f the hearing. The core of 

my argument is that the Diceyan position leads one, as it lead Marshall CJ in Marbury, to define 

the realm of rights around the forum of politics and consequentiy to refuse to enforce rights 

on the basis o f their political overtones. In Sinnott, however, Hardiman J and a majority o f the 

Supreme Court rejected the interpretative aspect of the case, holding that Jamie did not 

actually possess the rights he c l a i m e d . T h u s ,  no rights lay to be enforced, and it would seem 

that one could not argue that Diceyan distinctions led to undue deference or non-justiciability.

However, and whereas this must be a cautious argument, it is submitted that the discussion of 

the separation o f powers is so deliberate and that so much clear reliance is placed on the 

O ’Keilly distinction — referred to as an “independent constitutional value”' °̂ — that it is at least 

reasonable to suggest that Hardiman J ’s understanding of the separation o f powers informed 

his resolution o f the interpretative point against the plaintiff.’̂ ’ In short, the 0  ’Reilly reasoning 

and all its associated difficulties, occupies a primary place in Hardiman J ’s constitutional

the Le^al System, op. at., n .l09, at 360. One may, however, point out that, in particular, Murphy J seems to 
understand 0  ’RBtlfy in a different way. On this point see below at n.l58.

At least not insofar as the argument in this Chapter goes. I am not sure about my own views on where the 
“right” and “wrong” lies in respect o f the judicial recognition and enforcement o f  socio-economic rights. As 
should be quite obvious, nothing in this Chapter says anything either way about that substantive issue -  it is 
simply directed at the methods by which we (and our courts) may approach that issue and others like it such as 
deference.
'26[2001] 2IR  545, at 711.
>27 [2001] 2 IR 545.
'28 [2001] 4 IR 259.
129 majority o f the Court held that the right to free primary education ended at 18. Keane CJ dissented 
entirely on this point, but Murphy J held that the right ends at 12.
>30 [2001] 2 IR 545, at 707.
>3> In this way, he may come close to how Murphy J invoked 0  ’Reilly in T.D. This, however, as noted below, at 
n.l58 is still problematic because relying on O ’Riilfy as a guide for how to read the Constitution repUcates the 
fallacy that one’s “reading” is based on a logic that, when extended fuUy, is necessarily overbroad.
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theory, irrespective o f whether such a conclusion was really necessary for disposal o f the case 

at bar.

Nevertheless, it is perhaps safer to rest discussion on his judgment in T.D. The important 

feature o f  T.D. is that, unlike in Sinnott, the separation o f powers debate takes place in the 

context o f rights which are assumed to exist, namely the constitutional rights o f the child to 

particular types o f accommodation as established by Geoghegan J in F.iV. v Minister for 

Hducation}^  ̂ As is well known, Kelly J had issued an injunction requiring the construction o f  

various high support and secure accommodation places for children-at-risk on the basis o f  the 

rights declared to exist in F.JV.'” The Supreme Court ultimately held that such a mandatory 

order, directed against a member o f the executive, was a step too far.’’'* Our interest, 

however, is in Hardiman J’s conception o f  the distinction between legislative and judicial 

functions and how he applied this to, essentially, hold rights with distributive overtones to be 

practically unenforceable.'^^

Again, Hardiman J places primacy o f place on the O ’Keilly analysis which, as argued above, 

necessarily commits one to a perspective which simply does not take seriously the possibility 

that claims which raise matters o f  distributive justice can be (and indeed were in T.D.) based 

on existing rights.”*' However, Hardiman J himself seems to go further. For example, he 

notes that:-

In F.N. V Minister for Education [1995] 1 IR 409 Geoghegan J held that a child had constitutional rights to 
particular types o f accommodation necessary to ensure its safety. The existence o f these rights, it seems, was 
assumed for the purposes o f T.D. See per Denham  J, “it appears that all parties proceeded on the basis that the 
applicants had the constitutional rights identified in F .N ”, [2001] 4 IR 259, at 305. See also [2001] 4 IR 259, at 
322 per M urray].
'■’5 [2000] 2 ILRM 321. See also D.B. v Minister for Justice [1999] 1 IR 29.
'5'' Keane CJ arguably puts the conclusion o f the Court best where he notes that by the High Court’s granting o f 
the injunction, “a Rubicon had been crossed”. See [2001] 4 IR 259, at 288.

H ardim an] did seem to say that his separation o f  powers theory would have to yield in “extreme cases”. This 
is discussed below, at 218.

[2001] 4 IR 259, at 357-363 citing and approving approach in Sinnott and O ’Keilly. See in particular [2001] 4 IR 
259, at 359, (holding that the separation o f  powers “can be traced to antiquity and to the distinction expanded by 
Costello J”). This is precisely the point. This kind o f separation o f powers can be traced to antiquity -  when power 
was separated with knife-edge precision between institutions and where institutional checks such as rights did not 
exist. N ote that H ardim an] also points out that the court should not deal with matters simply on the basis that 
they “excite strong feelings” or sympathy for a particular plaintiff See [2001] 4 IR 259, at 357. With respect, no 
judge, ever, needs to say this. N o lawyer ever will go to court “simply on the basis” o f sympathy. Rather, the 
whole point is not to argue about politics or passions, but to raise constitutional issues. N o-one ever will seriously 
contend that a court should decide on the basis o f  sympathy. By doing this Hardiman ] effectively be-Utde’s the 
nature o f  the claim in T.D. He reduces it to being simply one that tugs on our heart strings, when in fact it is an 
argument not about morals or politics, but rights we have. Hardiman ]  essentially invents an imaginary enemy, 
banishes him and claims a victory on the wider point. There is nothing here -  there is no argument worthy o f 
the Supreme Court. O f  course, we may recognise that Hardiman ]  is making an essentially political argument as 
to why a certain right should not be enforced, but it remains that the problem is with the manner in which that 
argument is made.
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[I]t would o f course be possible by constitutional am endment or by the adoption o f  an entirely new 

constitution, to vest the courts with powers and responsibilities in social, economic or other areas, 

which are presently the preserve o f the other organs o f state'^^

The inference o f  this, it is submitted, is that the Constitution knows litde or nothing o f  rights 

which require the courts to assume “powers and responsibilities in social, econom ic.. .areas”. 

O f course, this is simply not the case, for our Constitution does protect rights which can 

reasonably be seen to ground claims in just these kinds o f a r e a s . I n  this way, Hardiman J’s 

stance seems to replicate the problems in the O ’Reillj judgment which may lead one to define 

the “legal” field around the political, rather than recognising that they overlap by virtue o f  

rights which necessarily implicate legislative policy judgments.’ ®̂

Interestingly, Hardiman J then cites from the Constitution o f Virginia, ratified in 1776 on the 

crest o f revolution:-

The legislative, executive and judiciary departments shall be separate and distinct, so that neither 

exercises the powers properly belonging to the o th e r...

Whether he intended it or not, it is remarkable just how much the values underlying the 

Virginian separation o f  powers reflect the kind o f  Diceyan account o f constitutional theory 

arguably implicit in Hardiman J’s judgment.’'*' The Virginian conception o f  the separation of  

powers as encapsulated in the Constitution o f  1776 was primarily intended as a guarantee o f  

judicial independence, designed to free judges from the corrupting influence o f  p o l i t i c s . I t  

was not intended as a theory which divides constitutional competences over entrenched and

” 7 [2001] 4 IR 259, at 358.
See above at 212.
Indeed, the reliance on O ’Reilly is pervasive. Keane CJ cited from Hardiman J in Sinnott and more to the point, 

directly cited Costello J ’s distinction between distributive and commutative justice in O ’Reilfy, see [2001] 4 IR 259, 
at 288. Similarly, Murphy J, agreeing with Keane CJ, cited expressly from O ’Reilly and agreed with CosteUo J ’s 
decision to the effect that “the courts were singularly unsuited to the task o f assessing the validity o f  competing 
claims on national resources” . See [2001] 4 IR 259, at 322. Murray J also cites and approves the O ’Reilly 
distinction. See [2001] 4 IR 259, at 332-333. Denham  J, o f course, dissented from the majority, specifically 
drawing attention to the presence o f  the F.JV. rights and distinguishing O ’Reil^ accordingly. See [2001] 4 IR 259, 
at 304-305.

[2001] 4 IR 259, at 359.
The proceeding discussion draws on the following works; W ood, The Creation of the American Republic, op. cit., 

n.48; Goldsworthy, The Sovereignty of Varliament: Histoty and 'Philosophy, op. cit., n.42; Rakove, “Parchment Barriers 
and the PoUtics o f  Rights” in Lacey ed., A  Culture o f Rights, The B ill o f Rights in Philosophy, Politcs and haiv 1791-1991 
(Cambridge, Cambridge University Press, 1991); Sandel, Democrat’s Discontent: America in Search of a Public 
Philosophy (London, Harvard University Press, 1996); Lutz, Popular Consent and Popular Control, Whig Political Theory 
in the Early State Constitutions (Baton Rouge, Louisiana State University Press, 1980).

W ood, The Creation o f the American Republic, op. cit., n.48, at 156 (noting view that “Americans in their 1776 
constitutions meant by separation o f  powers nothing more than a prohibition o f plural office-holding” and citing 
the Virginian Constitution in support o f  this point).
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enforceable rights}^^ This is simply for the reason that at this time, judicial review was not 

accepted in the United States. Rather, the immediate effect o f the revolution was simply to 

transfer sovereignty -  a unitary absolute power -  from  Britain to the U nited States which, in 

turn, was viewed as a transfer o f sovereignty to the people o f the United States themselves.’''̂  

Thus, in the very early years o f the Republic, legislatures were generally entided to alter State 

constitutions as they saw fit. The People, through their representatives, were not fettered in 

any practical sense by higher law and there was, m ost definitely, no serious conception o f 

judicially enforced human r i g h t s . A s  W ood points out:-

It was difficult for many in 1776, for example, to envision the constitutions they were drafting, 

fundamental as they may have been in theory, as any sort o f  “check on the Representatives o f  the 

people, to prevent their assuming more power than would be consistent with the liberties o f  the 

people.’''̂

This position, however, began to change very early in the life o f  the Republic as Americans 

developed a cynicism towards their legislatures.''*’ Indeed, Virginia itself is a prime example. 

In that state, growing mistrust led Madison and Jefferson to start work on a “real 

constitution” for Virginia — one which, unlike the docum ent o f 1776, would protect rights and 

liberties against State action.

The drift o f  this examination o f Hardim an J’s judgment in T.D. is simply to suggest that his 

constitutional theory mirrors the core Diceyan value which holds that judicial and legislative 

spheres are entirely severable — each institution sovereign within their own field.''*'  ̂ O f  course, 

we should rightly associate policy with the legislature. That is no t in question. W hat is in 

question is w hether that association is really absolute and exclusive. This, as I have argued, 

would make sense in the context o f a legal system which has no conception o f  judicially

m i
Ibid., at 350, See also Goldsworthy, The Sovereignty of Parliament: History and Philosophy, op. cit., n.42, at 207.
As Samuel Johnston put it in 1776, “there can be no check on the representatives o f  the people in a 

democracy, but the people them selves”, cited in W ood, The Creation of the American ^public, op. cit., n.48, at 273. 
Moreover, the Virginia Bill o f  Rights, adopted in 1776, itself provided that the people themselves were to decide 
whether their “inherent” rights were violated in any given case. See Goldsworthy, The Sovereignty of Parliament: 
History and Philosophy, op. cit., n.42, at 210-11. Rakove argues that parliamentary supremacy was a basic assumption  
when the State constitiutions were adopted, Rakove, “Parchment Barriers and the PoHtics o f  Rights”, loc. cit., 
n .l41 , at 115.

W ood, The Creation of the American Republic, op. cit., n.48, at 273.
See Rakove, “Parchment Barriers and the Politics o f  Rights”, loc. cit., n .l41 , at 122-124; W ood, The Creation of 

the American Republic, op. cit, n.48, at 306-307, 328-329. See also, Barnett, Restoring the Tost Constitution: The 
Presumption of Liberty (Princeton, Princeton University Press, 2004), at 33-37.

W ood, The Creation of the American Republic, op. cit., n.48, at 276 quoting Jefferson’s concern that “the ordinary 
legislature may alter the constitution itse lf’.

See per Hardiman J [2001] 4 IR 259, at 369 referring to the organs o f  State as “each in its own mandated and 
delimited sphere”.
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enforceable rights. It is interesting then, that the Virginian m odel o f  the separation o f  powers 

so consciously invoked by Hardim an J in T.D. actually reflects just this kind o f distinction. 

The Virginian model, at least in 1776, was a separation o f powers modelled on the 

fundamental assum ption that the judiciary had no power over the legislature. W hether he m eant it 

or not, the Virginian citation is an interesting reflection o f  how Hardim an J may lean towards, 

at the very least, invoking images o f  a rigid separation o f powers to “gloss over” what may be 

deeper (and politico-moral) reasoning.

O f course, Hardim an J ’s judgments in Sinnott 2Lnd T.D. are m ore complex than detailed here.’ “̂ 

He does seem to envisage some judicial role in enforcing socio-economic rights in “extreme” 

cases, which would suggest that he would, in some cases, see a role for rights which have 

distributive overtones.’ '̂ Further, in Sinnott he offers some argum ent in respect o f Article 17 

and how that provision may be read as placing matters requiring public expenditure outside o f 

the judicial forum.'^^ If  we give every possible benefit o f  the doubt to Hardim an J we should 

probably conclude that because o f the apparent reservation o f a slight judicial power, and 

notwithstanding the tenor and language o f  his judgments, he does not support an absolute 

“zoning” o ff o f  particular types o f policy decisions for legislative discretion irrespective o f  how 

those policy decisions may limit rights.

This, however, simply leads to the conclusion that Hardim an J is expresses conflicting 

rationales for the separation o f  pow er.’”  O n the one hand, it seems his com m itm ent to 

O ’Keillj leads to the conclusion that rights cannot implicate matters o f distributive justice which, 

in turn, suggests a rigid separation o f  powers or a spatial approach where particular types o f 

policy judgments are prima facie beyond the judicial ken. O n  the other hand, there does seem 

to be some lingering judicial role for “extreme cases” and Hardim an J does, at times, seem to 

talk about the idea o f  “checks and balances” as the foundation o f the separation o f powers.

See Whyte, Social Inclusion and the Legal System, op. cit., n.l09, at 340-363, and Keating & Lowry, “The Separation 
of Powers: The Supreme Court’s Approach to Affirmative Duties”, loc. cit., 19 for close discussion o f  the various 
strands in these decisions. However, it should be noted that Keating & Lowry argue that at the core o f these 
decisions is the reliance on and not the other reasons one can find strewn throughout the judgments.

[2001] 4 IR 259, at 372. See also in Sinnott v Minister for Education [2001] 2 IR 545, at 709. A reasonable point 
could be made that Sinnott znd T.D. represent about as extreme cases as one can find. Jamie Sinnott had received 
less than three years o f  suitable primary education in his Ufe. Indeed, Hardiman J, throughout his judgment in 
Sinnott is scathing o f the State’s lack o f assistance in his education. See e.g. [2001] 2 IR 545, at 553 speaking o f  
the level o f “ignorance” o f autism in official circles and referring to the history o f  the case as an “indictment” 
against the State. See [2001] 2 IR 545, at 569. Moreover, the facts in T.D. are just as depressing. As Kelly J 
made quite clear in the High Court decision, the High Court had been banging its head against a wall for several 
years “waiting” for the executive to offer some effective compliance with the F.JV. rights. Kelly J’s injunction 
was clearly the “end o f  the line” and an expression o f  exasperation with a mal-functioning administration.

Sinnott V Minister for Education [2001] 2 IR 545, at 695.
See, Lawlor, “The Conscience o f  the Nation: Socio-Economic rights and The Irish Constitution”, loc. cit., 19, 

at 57-58.
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But now we are simply faced with the difficulty o f trying to include both formal and checks and 

balances theories o f the separation o f powers in a single, unitary account o f  constitutionalism 

which is simply not possible. Institutions are either mutually sovereign or they are not. If 

rights have any “checking” function, then the formalism apparent in the strong affirmation o f 

O ’Keilij is wrong. If, on the other hand, the strong affirmation o f  O ’Keilly is what the 

judgment is really all about, then the lingering role o f rights in matters which involve issues o f 

distributive justice is wrong. Indeed, it is submitted that this problem  is evident in other 

judgments in T.D.

Take for example, the judgment o f M urray} (as he then was). M urray} seemed to argue that a 

positive rights claim (i.e. requiring the court to formulate policy) strikes at a “core function o f 

the executive” whereas a negative rights claim (i.e. rights invoked as trum ps on existing p o li^  

does not.’ '̂* The conclusion is certainly m ore nuanced than Hardim an J ’s, but it replicates the 

same problem  at a different level. Why is it that a right which maj require the formulation o f 

poUcy to ensure its vindication is no t “ for” adjudication? The answer, it seems, is pardy 

0 ’Keilly-cs(\ue. — the formulation o f  policy is a core function of the executive)"^  ̂ The question, 

however, is why? The answer cannot simply be because “it involves the formulation o f 

policy” . The very fact that rights may require the formulation o f  policy (even if  they may not 

determine precisely what the content o f  that policy is) would suggest that a rigid institutional 

division which simply associates the formulation o f policy with the executive to the necessary 

exclusion o f  the judiciary is, again, not appropriate.'^'' Again, we m ust be clear that Murray J 

does have more detailed reasons than this to support this c o n c l u s i o n . T h e  problem  I am 

trying to identify is that the quasi-Diceyan type o f reasons described above are just not 

helpful.'^*

'S'* [2001] 4 IR 259, at 331,333.
See [2001] 4 IR 259, at 331 (“There is a fundamental distinction between the courts determining whether 

policies or measures o f  the executive are compatible with their obligations under the law or the Constitution and 
the courts taking command o f such matters so as to, in substance, actually exercise a core constitutional function 
o f one o f those organs o f State.”). See also [2001] 4 IR 259, at 333 (“Adopting a policy or programme and 
deciding to implement it is a core function o f the Executive. It is not for the courts to decide policy or to 
implement it. It may determine whether such poUcy or actions to implement such policy are compatible with the 
law or the Constitution or fulfil obligations. That is not deciding policy.”).
'5'’ In this respect see [2001] 4 IR 259, at 331 (“It follows that in order to avoid the paramountcy o f one organ o f  
State, each must respect the powers and functions o f the other organs o f State as conferred by the Constitution. 
Each must exercise its powers within the competence which it is given by the Constitution. The Oireachtas 
cannot exercise a judicial function attributed to the courts, no more than the courts may exercise a function 
attributed to the executive o f the Oireachtas”).

See e.g. [2001] 4 IR 259, at 335 reasoning that the answerability o f the executive to the Dail under Article 
28.4.1 would be undermined if the executive were directed to “answer” to the Court.
'5** A somewhat similar point may also be made about Murphy J’s reasoning. Murphy J forcefully rejected the 
existence o f the F.N. rights. See [2001] 4 IR 259, at 316. He did this, however, on the basis o f O'Keilly and the 
view that “[C]ourts [are] singularly unsuited to the task o f assessing the validity o f  competing claims on national
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O f course, one may “flip” the analysis offered thus far and suggest that the dicta which appear 

“Diceyan” may be rhetorically powerful ways o f confinning the generality o f reasons which 

are offered in these cases. That, however, does not avoid the confusion attendant on 

expressly mixing checks and balances and formal or rigid descriptions o f the separation of 

powers. N or does it avoid the core argument o f this section — if  ox when a court comes to 

decide on the question of deference in the context o f judicial review of legislation, it may find 

that in our leading constitutional cases there are different readings open as to how a court 

should treat the relationship between rights and policy. My argument is simply that a court, 

deciding upon the deference question, should not be attracted to the spatial approach of 

deferring solely by reason that legislation may fall either under the broad label of “policy” or 

within a particular “zone” o f policy. If, at the very least, I have argued that the focus should 

shift from talking about the organs o f state as, in any way “supreme within their own domain” 

towards requiring convincing reasons as to why particular discrete zones of policy (or poUcy per 

se) should attract deference (i.e. theories o f shared constitutional responsibility), then I think 

some advance will have been made — a point which is advanced in the context o f American 

constitutional jurisprudence in the next section.

So c ia l  o r  E c o n o m ic  P o l ic y  a n d  D e f e r e n c e  in  t h e  U n it e d  St a t e s

This section places the above arguments in the context of the American experience o f judicial 

deference to legislation which reflects a particular type o f social or economic policy which, in 

turn, grew out o f the constitutional crisis o f Ljochner-etz judicial activism. The point is simply 

to illustrate how a type of deference, which other courts seem to foUow as a matter of course, 

developed in response to real and pressing political justifications. O f course, we need not 

believe that these particular political justifications should require deference in Ireland in the 

present day, but the American experience at least supports the notion that we should be

resources”. See [2001] 4 IR 259, at 322. The difficulty, however, is with how D ’Keitfy can actually be invoked to 
justify this claim. Why are courts unsuited to this task? Murphy J teUs us that the reasons are to be found in 
O ’Keilly, but as I have argued, the reasons in 0 ’Reilly are far from convincing. Murphy J may mean, as an 
independent proposition, that courts are practically unsuited to adjudicate upon such claims, but that, as Sager 
has forcefully argued, is not a reason to reject the constitutional status o f  such rights (as Murphy J does) but 
perhaps a reason to accept such status hut to defer to the decisions o f other organs o f  State in respect o f  their 
vindication. See Sager, “Fair Measure: The Legal Status o f Underenforced Constitutional Norms” (1977-78) 91 
Han. L. Rev. 1212, and his more recent justice in Plainclothes: A. Theory of American Constitutional Practice (New Haven, 
Yale University Press, 2004). See also Doyle, Constitutional Equality haw, op. cit., n.89, at 132 (noting that deference 
still means that the norm remains binding on the state, just not capable o f  independent judicial examination, 
which is considerably different from holding that no norm exists at all).
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looking for justifications for deference beyond simply holding that policy is “for” the 

legislature.

A complete understanding o f the Ijochner-txz. activism is beyond the scope o f  this thesis. 

Suffice it to say that the origins o f the Ijochner- ẑ .̂ can be traced to the debate over the extent 

of legislative power in the early days o f American constitutionalism. At an early point in 

American constitutional history, doubts had been raised as to whether the Union or the States 

themselves have any legislative competence unless that competence could be founded 

expressly in the text o f the Constitution.’^̂ A partial response to this argument was the 

recognition o f  the “police power” — an implied grant o f legislative power to pass law in the 

interests o f  public health, safety, welfare or the morals o f the people.’ ®̂ The difficulty with the 

police power, however, was that it was an implied power and did not seem to satisfy those who 

believed that legislative power required express constitutional licence. However, later courts

did not rescind the police power — rather they invented the notion o f  substantive due

_ I 'llprocess.

In Calder V Bull (1798) 3 US (3 Dali.) 386 Chase J argued that in creating a government, the people had started 
from a position o f unbndled liberty. However, that same people created a government whose power was limited 
through its delegation from the people. If  the people did not delegate power to the State to act in a particular way, 
then they had reserved that liberty for themselves. If  the State acted outside its specifically granted powers, it 
trespassed into the reserved liberty and natural rights o f the people -  their “vested rights” . Thus Chase J argued 
that the exercise o f legislative power was illegitimate unless the Constitution expressly authorised that exercise. 
IredeU J, on the other hand, did not share this belief in vested natural rights. In order to restrain legislative 
power, Iredell J argued that one had to find an express prohibition on the impugned type o f federal action in the 
Constitution itself There are, however, relatively few express limitations on legislative power in the Constitution 
and the Bill o f  Rights. If  the power could only be restrained by pointing to such limitations, then power would 
not be restrained very often. O n the other hand, it is quite easy to point out that a particular act was not 
specifically empowered by the Constitution for the simple reason that the Constitution does not specifically 
empower much state action. Thus Iredell J ’s approach supported more legislative regulation than Chase J ’s 
natural law theory did because legislative power would be easier to justify under the Constitution. The problem, 
however, for those who believed in a restricted role for the State was that Chase J ’s theory (which would also 
seem to appeal to an anti-federalist viewpoint) was founded on natural law and it seemed even those who 
believed in greater State freedom from federal legislative control would not, as McCloskey points out, be easily 
persuaded by such a doctrine. See McCloskey, The American Supreme Court (Chicago University o f  Chicago Press, 
1960), at 10-13. Indeed, IredeU J in Calder specifically argued that the natural law theory went far beyond the 
scope o f  the Constitution that the nation had just recently agreed upon. It seemed that something m ore would 
be needed to act as a legitimate restraint on both state and federal legislative power.

Proprietors of Charles River Bridge v 'Proprietors of Warren Bridge (1837) 36 US (11 Pet.) 420. See also Perry, 
“Abortion, The Public Morals, And the Police Power: The Ethical Function o f Substantive D ue Process” (1975- 
76) 23 U .C .L A . L. Riv. 689, at 697; Corwin, Liber^ Against Government (Baton Rouge, Louisiana State University 
Press, 1948), at 88. It is arguable that this was an attem pt to cater to Chase J ’s requirement in Calder power 
needed to be positively authorised. I f  such power was positively authorised, then it followed that it could not 
infringe upon vested rights because the people had specifically given up that liberty to empower the State to 
pursue its police power. In essence, it was a compromise between those who supported Chase J ’s theory and 
those who favoured a free hand for the legislative power. However, if it was intended as a compromise it was 
not a very good one because implying a grant o f power into the Constitution does not sit well with the idea of 
vested liberty.

O n substantive due process, see Corwin, Liberty Against Government, op. cit., 160, at 58-115. O f course, using 
the BiU o f  Rights to restrain State action was not an issue. In Barron v Major and City Council of Baltimore (1833) 32 
US (7 Pet) 243 the Supreme Court held that the first ten amendments o f the Bill o f  Rights did not apply to the 
States. See also Rotunda, “Bicentennial Lessons From  the Constitutional Convention o f 1797” (1987) 21 Suffolk 
L. Rev. 589.
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To put it briefly, substantive due process reflects an early theory o f the United States’ 

Constitution which holds that the people only delegated such power to the State as expressed 

on the face o f  the Constitution. If the State acts outside such delegated power, it trespasses 

into the realm o f  the natural or “vested” rights o f  the people. At one point, this vested rights 

theory relied only on natural (i.e. non-positive) law. Substantive due process was essentially an 

attempt to constitutionalise natural rights theory to reclaim some o f  the ground lost to the 

police power. Thus, the Supreme Court began to use the due process clause o f  the Fifth 

Amendment as a channel for natural rights. It argued that if  legislation was passed in breach 

o f natural rights, then it was legislation which lacked due process — thereby using a positive 

vessel through which the natural law theory could flow.’*'̂  Substantive due process was, 

however, given a black eye by the Supreme Court’s decision in Dred Scott v Sandford^  ̂which, to 

put it very bluntly, upheld the constimtionaUty o f  slavery.’*''* The years after Dred Scott saw a 

Court less willing to strike down legislation on the basis o f vested rights and instead exercised 

deferential review o f  the police power.’^̂

As time passed, the Court grew weary o f  this deference. This arose out o f the growth in 

industry and economic prosperity and the corresponding increase in legislative regulation o f  

commercial p r a c t i c e s . S u c h  regulation conflicted with what the Supreme Court came to 

believe was a fundamental constimtional principle -  laissez-faire or free market economics.'®’ 

In order to enforce this principle against increased police power regulation, the Court began 

to chip away at its ^ost-Dred Scott deference.'®** A completely free market, however, has its

162 See WynehamervThe People (1856) 13 N Y  (3 Kern) 378.
(1856) 60 US (19 How) 393.
D red Scott was a slave who had made his way into Illinois which under the Missouri Compromise was a free 

territory. This meant that Scott was free. H ow ever, his owner (by this point, the w idow o f  his previous owner) 
sued for his return. The Supreme Court held that that Missouri Compromise itself was unconstitutional but also 
held that the negro had no rights under the American Constitution.

After Dred Scott, the Court indicated a renewed interest in Iredell J’s philosophy in Colder znd  would only strike 
down legislation where it conflicted with the express text o f  the Constitution. See United States v Dewitt (1869) 76 
US (9 WaU) 41; Cummings v Missouri (1866) 71 US (4 WaU) 111-, E x  Parte Garland (1866) 71 US (4 WaU) 333. The 
best example o f  the new-restraint is perhaps The Slaughter-House Cases (1872) 83 US (16 Wall) 36. To put it briefly, 
the fourteenth amendment extended the principle o f  due process to the States as well as the federal government. 
Thus, it seemed possible that substantive due process could also be applied against the States. This was tested in 
the Slaughter-House Cases where it was argued that Louisiana regulations forbidding the presence o f  abattoirs and 
catde yards around N ew  Orleans were in breach o f  vested privileges and immunities. The Supreme Court 
rejected the claim, restricting the fourteenth amendment to procedural, rather than substantive claims thus 
limiting the degree o f  substantive control the Court would have over State action.

Solove, “The Darkest Domain: Deference, Judicial Review, and the Bill o f  Rights” (1999) 84 Iowa L. Rev. 941, 
at 978. See also Twiss, Lauyers and The Constitution: How Laisse^ Faire Came to the Supreme Court (Princeton, 
Princeton University Press, 1942).

See McCloskey, The American Supreme Court, op. cit., n .l5 9 , at 137-139; Choudry, “The Lochner Era and 
Comparative Constitutionalism” (2004) 2 Intn’lJ. Const. L. 1, at 12.

The Court began by holding in Munn v Illinois (1876) 94 US (4 Otto) 113 that independent review o f  the police 
power was permitted in very limited circumstances. It built on this in Mugler v Kansas (1887) 123 US 623 to hold
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costs. For one, harsh labour practices would go relatively unchecked. So, if  a state was to 

intervene to regulate labour practices then it would be on thin ice. That ice ultimately broke in 

Ijochner v New York̂ '̂̂  where regulations limiting the working time o f  bakers in N ew  York to 

sixty hours per week were famously struck down by the Supreme Court.

After Lochner, however, the Supreme Court did not invariably strike down econom ic 

regulations. O n som e occasions the State was able to persuade the Court that regulation o f  

labour practices was necessary.'™ Indeed, in Nebbia v New York, the Court seem ed to signal 

som ething o f  a retrenchment from l^chner by upholding State regulation o f  the milk 

industry.’ ’̂ Perhaps relying on  the Supreme Court’s apparent “new ” direction. President 

Roosevelt promised America a “N ew -D eal” — a sustained programme o f  social and econom ic  

measures designed to lift America out o f  its post-depression blues. H owever, m ost o f  the 

N ew -D eal legislation was just the kind o f  legislation which the Lochner court would have 

struck down, and — Nebbia notwithstanding — strike it down the Supreme Court did.’^̂  Thus, 

the Court, Congress and the President became entrenched in a stand-off over the N ew -D eal 

programme. The Court would often strike down reformist social and econom ic legislation on  

the basis o f  its foundational laisse^faire principles. It was only in 1937, apparentiy under 

R oosevelt’s threat to pack the Court with N ew -D eal sympathetic judges’^̂ that the Court 

announced an end to the luochner From 1937 onwards, it would apply highly deferential

that it was entitled to reach an independent opinion on whether the public interest actually justified an invocation 
o f the pohce power. Finally, it held in Aligner v hauisiana (1897) 165 US 578 that it would independendy review 
any legislation with interfered with the freedom o f contract. N ot all decisions, however, moved in this direction. 
See Holden v Hardy (1898) 169 US 336 (upholding regulation o f  working practices in iron mills and mines).

(1905) 198 US 64.
™ Muller V Oregon (1908) 208 US 412; Bunting v Oregon (1917) 243 US 426. However, the Court did strike down a 
good deal o f economic regulation. For a collection o f these authorities see Brest & Levinson, Processes of 
Constitutional Decisionmaking (3'''' ed., Boston, Litde Brown, 1992), at 299.

Nebbia vNeiv York (1934) 291 US 502.
For some examples see 'Retirement Board v Alton Railroad Co. (1935) 295 US 330; Schechter Poultry Corp. v United 

States (1935) 295 US 495; 'Louisville Joint Stock iMnd Bank v Randford (1935) 295 US 555; Hopkins Federal Savings 
Loan V Cleary (1935) 296 US 315; United States v Butler (1936) 297 US 1, Carter v Carter Coal Co. (1936) 298 US 238; 
Ashton V Cameron County Water District (1936) 298 U.S. 513; Morehead v New York ex rel Tipaldo (1936) 298 U.S. 587. 
Brest and Levinson, however, point out that more New-Deal legislation was actually upheld than struck down 
during the Lochner-&tz. See Brest and Levinson, Processes of Constitutional Decisionmaking, op. cit., n .l70 , at 299. For a 
detailed account o f  the New-Deal crisis see Cushman, Rethinking the New Deal Court: The Strucutre of a Constitutional 
Revolution (Oxford, Oxford University Press, 1998).

Roosevelt’s Court-packing plan involved a proposal that the President would be enrided to appoint a Judge in 
place o f any Supreme Court justice who did not retire at the age o f seventy. The plan did not get past Congress. 
The traditional perception is that the Court was “scared” into capitulating on its New-Deal opposition. As noted 
previously, however, at n.69 in Chapter 1, Cushman has pointed out that other political measures to “deal” with 
the Supreme Court had been proposed with no effect. Why, then, one may ask, would this proposal have any 
different an effect? See Cushman, Rethinking the New Deal Court: The Strucutre of a Constitutional Revolution, op. cit., 
172, at 12. See also, Rehnquist, “The American Constitutional Experience” (1989) 24 Ir. Jur. 87 (n.s.), at 96-98. It 
may also be noted that Roosevelt had just been re-elected President by an overwhelming majority, perhaps 
stampmg his New-Deal programme with democratic approval which may have influenced the Court.

This occurred in West Coast Hotel Co. v Parrish (1937) 300 US 379.
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judicial review to legislation which had a social or economic policy context.'^^ The effect of 

the New Deal crisis still lingers in American constitutional jurisprudence. Any exercise of the 

police power, if done in the context o f social or economic policy, attracts the greatest 

deference. This, o f course, seems quite similar to the deference which courts in Canada, the 

United Kingdom, and, indeed, in Ireland seem to show to legislation which manifests a 

particular social or economic policy.

The political context of the New Deal crisis cannot be over-emphasised. The core lesson to 

take from the hochner-&t2i is that deference in areas o f social or economic policy context is not 

something that is inherendy associated with the concept o f law or immanent to the nature of 

constimtions or anything Uke that. Rather, in the absence of a blatant and unmistakable 

constitutional directive to the contrary, such deference is a choice. In the United States that 

choice was deemed necessary because judicial independence in social and economic matters 

had resulted in an immense political crisis bringing the Supreme Court into direct and 

sustained conflict with the President and Congress.

And o f course, no matter how convenient the timing may be, it would do no good to directly 

transplant the United States’ post-1937 deference direcdy into Irish constitutional 

jurisprudence. One can never forget the historical context o f hochner. That case, and indeed 

the whole New-Deal crisis, presents the image of a legislature attempting necessary social 

reform being thwarted at every turn by an elitist and quite ridiculously detached judiciary. 

However, it is not 1937 anymore. We do not have a socially conscious legislamre being 

continuously thwarted in progressive reform by an over-zealous Court.’̂ *' Indeed, at least in 

the Irish context, it sometimes (but by no means always) appears to be the other way around. 

Was it not the legislature who passed the Health (No.2) (Amendment) Bill, 2004? And was it 

not the Court who defended the position o f some o f the most vulnerable people in society?'^^ 

Continually recalling hochner whenever social and economic context comes before the Court is 

simply to revel in the glory o f a past, and arguably in the present day, quite irrelevant victory. 

We need theories o f our own.'’*

After Parrish, New-Deal legislation withstood challenge. See for example, Wright v Vinton Branch (1937) 300 
US 440; United States v. Darby (1941) 312 US 100. After the New-Deal era had passed, the Parrish deference 
continued in areas o f  social or economic policy. See e.g., Lincoln Federal Labour Union v North Western Iron Metal 
Co. (1949) 335 US 525; Ferguson v Skrupa (1963) 372 US 726.

See Levinson, “Parliamentarianism, Progressivism, and 1937: Some Reservations About Professor West’s 
Aspirational Constitution” (1993) 88 Nw. U. L. Rev. 283.

See Re Article 26 and the Health (No.2)(Amendment) Bill, 2004 [2005] 1 IR 105.
As Barak CJ, the Chief Justice o f the Supreme Court o f Israel, has stated; “The trauma experienced in 

America as a result o f  the Lochner case must not bring Israeli law to a standstill. We must, over the years to 
come, adopt a comprehensive constitutional philosophy”. See United Mii^ahi Bank L id v Migdal Cooperative Village
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C o n c l u s io n

The purpose o f  this Chapter was to examine the legitimacy o f rationalising deference on the 

simple basis that particular cases called into question the “policy choices” o f the legislature — 

the spatial approach. The argum ent offered has been that this, o f  itself, is no t a sufficient 

reason to defer to legislative constitutional decision-making. The reason for this is that the 

spatial approach tends to reflect a formal theory o f the separation o f powers whereby one 

divides the judicial and legislative functions on the basis o f  a “clean break” . As I have argued, 

this kind o f theory makes sense in a parliamentary supremacy, because in such a system, the 

judicial function has no supervisory or “checking” function over the legislature. However, the 

clean break theory is no t plausible once rights, qua checks on legislative action, are introduced 

as the very idea o f checks over legislative action is incompatible with formal or clean break 

conceptions o f the separation o f powers. Thus, we m ust find ways to deal with rights which 

do, in fact, implicate particular matters o f politics. The type o f judicial response considered in 

this Chapter has been twofold. The courts either hold rights which implicate poUcy, or 

discrete sub-sets o f policy to be non-justiciable, or they define their conception o f  rights 

around politics.

The endemic problem  here is that both responses are essentially products o f a steadfast 

adherence to the very philosophy which rights are supposed to have superseded. If  one 

believes in the formal allocation o f  policy or o f  sub-sets o f policy to the legislature, then it is 

not surprising that one ends up interpreting rights around policy or holding rights which 

implicate policy to be non-justiciable. That is the core problem  — it seems that the Diceyan 

clean break still lingers in m odem  constitutionalism notwithstanding the fact that 

constitutionalism is simply inconsistent with it and its roots in parliamentary supremacy.

By way o f general conclusion, we have seen how the spatial approach, with its lingering 

comm itm ents to Diceyan separation o f  functions, tends to put the “separation o f pow ers” up 

against rights, as if they are in some sort o f competition. It is perhaps better if we start to 

recognise that accounts o f  constitutionalism should at least attem pt to be inclusive o f  rights as 

weO as o f the separation o f  powers. The reality is not that questions about, for example, “ the 

com m on good” are “ for” the legislature or the court. They are questions for both  institutions.

(1995) 49 P D  221 , at para. 102 cited  in Choudry, “T h e  L ochner Era and Com parative C onstitutionalism ” , loc. cit., 
n .l6 7 , at 2.
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The task for m odem  constitutionalism is to work out exacdy how the responsibility for 

answering these questions is to be shared between institutions. Spatial approaches, as they 

offer no m ore justification than their de facto existence, cannot help in answering these 

questions.
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[0 ]u r understanding o f the facts on which the presumption o f constitutionality rests have 

changed. And with this change in its factual underpinnings, the presum ption.. .must fall.

- Randy Barnett, Restoring the Lost Constitution: The Presumption of liberty'

Respect commands itself and can neither be given nor withheld when it is due.

- Eldridge Cleaver, Soul on Ic /

I n t r o d u c t i o n

In previous Chapters, I have argued that, insofar as one works within the existing 

constitutional framework, the m ost sensible form o f  the democratic objection to judicial 

review is one which takes account o f  the fact that judicial review per se is constitutionally 

legitimate.^ It may be helpful to re-cap upon this point in the context o f  Alexander Bickel’s 

well known notion o f  the “counter-majoritarian difficulty”.'* According to Bickel, judicial 

review is a “deviant institution” in an otherwise democratic polity because it permits an 

unelected body to over-turn majority (i.e. legislative) preferences. Expressed like this, 

however, the counter-majoritarian difficulty seems to com m it one to an anti-constitutionalist 

standpoint because it effectively states that there is som ething very wrong with anj restraint on  

present majority will.^ If, however, one thinks that judicial review is deviant because it fetters 

majority will, then so to should one oppose constitutional governance itself for precisely the

' (Princeton, Princeton University Press, 2004), at 260.
 ̂ (New York, Dell Publishing, 1970), at 106.

’ Introduction, at 4; Chapter 4, at 97-97.
Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Indianapolis, Bobbs-MerriU, 1962), at 16- 

17. See also Rosenfeld, “Constitutional Adjudication in Europe and the United States: Paradoxes and
Contrasts” (2004) 2 In t’lJ. Const. L  633, at 652-653.
 ̂ Gallagher, “The Constitution and the Judiciary” in Coakley & Gallagher eds. Politics in the Republic of Ireland (4'*’ 

ed., London, Routledge, 2005) 72, at 92 (“ [TJhere is an inherent tension between constitutionalism and 
democracy (at least, if the latter is equated simply with majority rule)”). I should point out that whereas I trace 
this formulation o f the counter-majoritarian difficulty to The Least Dangerous Branch, Bickel did seem to envisage a 
role for independent judicial review, but only in limited cases. A t the same time, however, Bickel clearly argued 
that the legitimacy o f  judicial review was called into question because o f its counter-majoritarian tendencies. In 
this regard, see Solove, “The Darkest Domain: Deference, Judicial Review, and the Bill o f Rights” (1999) 84 lou/a 
L  Rev. 941, at 971, n.l57. It would seem that Bickel was willing to live with the democratic cost o f judicial 
review for the simple reason that it served a decent, if  undtmocratic, function.
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same reason. This may be a reasonable stance to take, but it cannot be part o f  any attempt to 

offer an account o f  law within an existing constitutional framework o f  a rights-based 

democracy/

To take account o f  this, some adopt a more nuanced perspective and argue that whereas 

constitutional governance may still be desirable, it should be the legislature who works out the 

substances o f  constitutional fetter/ If the Constitution is under-determinate and requires 

choice in its interpretation, it may be felt that it is better to be ruled by the choices o f  those who 

are democratically elected and electorally accountable than the choices o f the judiciary.* The 

argument to “take the Constitution away from the courts”, however, envisages a general 

doctrine o f  legislative exclusivity which is not tenable in the Irish context for the simple 

reason that our Constitution expressly recognises some role for judicial review even if its true 

extent is indeterminate."* So, to take account o f  an existing practice o f judicial review the 

democratic objection may shift again to propose that courts should defer to legislative 

constitutional interpretation when exercising their own judicial power o f review.’® And, as far 

as is relevant for the purposes o f this Chapter, this deference is justified on the basis that the 

democratic organs o f state should be entitled to pride o f  place in deciding important 

constitutional questions because their decisions are democratically infused in a way in which

Steyn, “Laying the Foundations o f  Human Rights Law in the United Kingdom ” [2005] E .H .K L .K  349, at 349. 
That is, unless, o f  course, one means to say that we should amend or change the Constitution. See Tushnet, 
Taking the Constitution Awc^ From the Courts (Princeton, Princeton University Press, 1999).
’ Mark Tushnet argues that the United States’ Constitution should be taken away from the courts, but not that 
the Constitution should be taken away entirely. See Tushnet, Taking the Constitution From the Court, op. at., 
n.6. Jeremy Waldron argues that the courts have no business interpreting the substantive content o f  rights, but 
he still believes in rights. See Waldron, Law and Disagreement (Oxford, Clarendon, 1999). Lawrence Sager believes 
that parts o f  the United States Constitution are and should be judicially under-enforced, but he doesn’t mean that 
no-one else should enforce those provisions. See Sager, Justice in Plainclothes: A  Theoty of American Constitutional 
Practice (N ew  Haven, Yale University Press, 2004). Lawrence Kramer argues for popular constitutionalism, not 
unrestrained popular wiU. See Kramer, The People Themselves, Popular Constitutionalism and Judicial Reviea> (N ew  York, 
Oxford University Press, 2004).
“ A cogent summary o f  this argument can be found in Perry, “Protecting Human Rights in a Democracy: What 
Role for the Courts?” (2003) 38 Wake Forest L. Rev 635, especially at 658-665.
’ The prima facie legitimacy o f  judicial review is recognised in Articles 34.3.2 and 34.4.3. See Introduction, at 4. A  
general doctrine o f  legislative exclusivity or non-justiciabUty would thus remove any possibility o f  realising the 
possibility o f  judicial review as envisaged by those Articles. This, o f  course, cannot be taken too far — one cannot 
hold that the very recognition o f  judicial review as per se legitimate means anything definitive about the level o f  
deference (short o f  non-justiciability) which should be afforded to legislative interpretation. C f Jowell, “Judicial 
Deference and Human Rights: A  Question o f  Competence” in Craig & Rawlings eds., haw and Administration in 
Europe (Oxford, Oxford University Press, 2003) 67 making the somewhat dubious point that the prima facie 
legitimacy o f  judicial review under the Human Rights Act, 1998 means that deference can only be justified on the 
basis o f  arguments about practical institutional competence and not on the basis o f  arguments o f  “constitutional 
com petence” meaning those referring to democratic theory. Obviously, I take a different view -  namely that the 
legitimacy o f  judicial review per se does not exorcise the democratic considerations (or, in Jow ell’s terms -  matters 
o f  “constitutional com petence”) from the exercise o f  that jurisdiction. For a response to Jowell along similar 
lines see Hunt, “Sovereignty’s Blight: Why Contemporary Public Law N eeds the Concept o f  ‘D ue D eference’”, 
in Bamforth & Leyland eds.. Public Law in a Multi-Lciyered Constitution (Oxford, Hart, 2003) 337.
10 Perry, “Protecting Human Rights in a Democracy: What Role for the Courts?”, loc. cit., n.8, at 664.
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judicial decisions are not. For the sake o f  convenience, this will be referred to as the 

“democratic argument”.”

A significant difficulty with the democratic argument, however, is the indeterminacy which  

may cloud its invocation. Gerard Hogan, for example, has argued that it would be 

undemocratic for the Irish people, through a referendum, to insert guarantees o f  various 

socio-econom ic rights in the Constitution.’̂  The difficulty here, as Oran D oyle has pointed  

out, is that Hogan is unclear as to precisely what conception o f  democracy he relies upon to 

argue against the very exercise o f  democratic power (i.e. via referendum) and consequendy  

fails to defend what he means by “democracy”.’  ̂ Indeed, indeterminacies in the democratic 

argument are felt with particular vigour in the context o f  the deference question. The general 

argument that “undemocratic” courts should defer to the “democratic” decisions o f  the 

legislature says very little as regards precisely what it is about democratic constitutional 

decision-making which makes it worthy o f  deference. This is no idle point because there is 

more than one reasonable conception o f  what it means for a particular decision-making 

process (e.g. the legislative process) to be “democratic” .’'* Indeed, in a deeper sense, one may 

reasonably ask why is it that democracy is the relevant foundation-norm upon which one

"  Michael Perry, for example, calls it the “big argument” and argues that it is “undeniably strong” . See Perry 
“Protecting Human Rights in a Democracy: W hat Role for the Courts?”, loc. cit., n.8, at 660, 663. Indeed, the 
m ost well-known proponent o f  deference in the United States, James Bradley Thayer, arguably founded his 
“beyond reasonable doubt” standard o f  review on a democratic beUef that judicial independence threatened the 
idea that the people themselves were ultimately responsible for constitutional interpretation. See Thayer, “The 
Origin and Scope o f the American Doctrine o f  Constitutional Law” (1893) 7 Haro. L. Rev. 129 and Thayer, 
Marshall (Boston, Houghton Mifflin, 1901), at 106-110. Moreover, in a reflection o f  the strength o f  the 
democratic argument, many theorists have felt it necessary to offer theories o f judicial review which appeal to 
democratic principle to justify judicial activism. Michael Perry once rationalised his relatively activist theories on 
the basis that the Congress, in fact, acquiesced with activist judicial review. See Perry, The Constitution, the Courts, 
and Human Rights: A.n Inquiiy into the l^gitima<y of Constitutional Poiiiymaking the Judiciary (New Haven, Yale 
University Press, 1982), at 125 et seq. John  Hart Ely’s Democracy and Distrust: A  Theory of judicial Review (Lxsndon, 
Harvard, 1980) argued that judicial review was legitimised only by enforcing principles which secured equal 
access to the political arena. Judicial review was there not to enforce principles o f  substantive rights, but to oil 
the hinges o f democratic process. Ronald Dworkin has also argued that his theories o f judicial review are 
fundamentally democratic. See, for example Dworkin, Freedoms Law, The Moral ReaiUng of the Constitution (Oxford, 
Oxford University Press, 1996).

Hogan, “Directive Principles, Socio-Economic Rights and the Constitution” (2001) 36 Ir. Jur. (ns) 174, at 195. 
In this regard, Hogan seems to echo the comments o f the Constitution Review G roup (of which he was a 
member) who, in its Report (Dublin, 1996), at 235, indicated that recognition o f  socio-economic rights would 
constitute a “distortion of democracy” without really explaining how a democratic choice (i.e. through referendum) 
could really amount to an undemocratic result.

As Doyle puts it, Hogan has an “anterior understanding o f  what democracy is, an understanding not 
apparendy susceptible to popular change.” See Doyle, Constitutional Equality L^w, (Dublin, Thom son Round Hall, 
2004), at 45.

See e.g. the discussion o f democratic theory in Whyte, Social Exclusion and the L^gal System: Public Interest Law in 
Ireland (Dublin, Institute o f PubUc Administration (2002), at 14-17, and at 28-39 and Whyte, “Discerning the 
Philosophical Premises o f the Report o f  the Constitution Review Group: An Analysis o f  the Recommendations 
on Fundamental Rights” (1998) Contemporary Issues in Irish Law and Politics 216. See also Doyle, Constitutional 
Equality Law, op. cit., n .l3  (contrasting process based and substantive accounts o f  democracy through the lens o f 
equal protection).
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compares legislative and judicial suitability for constitutional responsibility? Why not equality 

or liberty or dignity or even justice?'^

These questions benefit (at least, initially) from a relatively simple response. As courts have, in 

fact, invoked forms o f  the democratic argument to justify deference, it follows that the covirts 

themselves have stipulated that democracy is the relevant key-norm and, moreover, must 

(whether expressly or implicitiy) advance some particular conception o f democracy as being 

worthy o f deference. The court therefore creates, either expressly or implicitiy, an image o f  

legislative constitutional decision-making which it holds out as worthy o f deference. In this 

sense, then, the courts have “set the rules o f  the game” by stipulating, for example, that 

deference is appropriate because o f “the democratic credentials” o f parliament.'^

It is therefore possible to attempt what may be described as an internal critique o f the 

democratic rationale by examining whether such judicially created images o f  legislative process 

are justifiable.'^ This may (and it is argued in this Chapter that it doei) lead to a conclusion that 

Irish courts invoke unrealistic images o f legislative process and consequently that deference is 

based on a largely hypothetical and unrealistic conception o f  legislative decision-making. 

That, however, cannot end one’s consideration o f  democratic legislative process. There will 

still remain the possibility that a court should defer to democratic process as it is -  warts and 

all. This, however, brings one back to the difficult questions which we have avoided through 

the internal critique. We no longer have the “luxury” o f playing the game by the rules 

stipulated by the court and thus we must examine the external argument as to whether 

democratic legislative process, such that it is, should attract deference.

Ely in Democra/y and Distrust: yA Theoiy o f Judicial Review, op. cit. n . l l  clearly takes representational democracy as 
the key-stone to a political theory o f  judicial review around which other arguments for or against judicial review 
are made. O n the other hand, Dworkin in Taking BJghts Seriouslji (London, Duckworth, 1977) and Law ’s Empire 
(London, Fontana, 1986) and Oran Doyle in Constitutional E.quality Lmw op. cit., n .l3  seem closer to accepting 
equality as the foundational principle. Trevor Allan then, seems to combine a basic egalitarian commitment with 
concerns about liberty in this account o f the rule o f law in Constitutional Justice: A  Liberal Theory of the Rule of Law 
(Oxford, Oxford University Press, 2001). Rawls o f  course, in A  Theoiy of Justice (Oxford, Clarendon, 1972, 
Revised edn., Oxford, Oxford University Press, 1999) would take a theory o f justice as the key-stone for other 
arguments about institutional arrangements and rights.

RflJ V Chief Constable o f South Yorkshire [2002] 1 WLR 3223, at 3230 (also per Lord W oolf CJ).
See e.g. Note, “Should the Supreme Court Presume that Congress Acts Constitutionally? The Role o f the 

Canon o f Avoidance and Reliance on Early Legislative Practice in Constitutional Interpretation” (2003) 116 Harv. 
L  Rev. 1798; Mikva, “How Well Does Congress Support and Defend the Constitution” (1983) 61 N .C .L  Rev. 
587; Brest, “Congress as a Constitutional Decisionmaker and Its Power to Counter Judicial Doctrine” (1986) 21 
Ga. L  Rev. 57. This kind o f argument is not a million miles away from that employed by Whyte in Soa'al 
Exclusion and the Legal System: Public Interest Law in Ireland, op. cit., n .l4  where he takes on the argiunent that judicial 
protection o f socio-economic rights is undemocratic. Those who make that argument have clearly “set the rules” 
by positing some conception o f  democracy upon which they rely. Whyte, however, does not simply argue that 
those conceptions do not necessarily support opposition to socio-economic rights (although he does make such a 
point at 36-39), but, at 28-36, takes issue with those conceptions themselves and advances alternative 
conceptions o f democracy.
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In this Chapter I argue that the images o f  legislative process created by the presumption of  

constitutionality are difficult to support as a general proposition about legislative 

constitutional decision-making. This, however, then leads to the broader external question -  

should democratic process, as it is, attract deference? The argument I advance in this respect 

is that such questions depend entirely on having a worked out conception o f  what 

constitutional interpretation “is”. It is only when one has such a conception that one can then 

decide on how to allocate constitutional responsibility as between the court and legislature and 

this argument is then developed in the following Chapters.'*^

T h e  P r e s u m p t io n  o f  C o n s t it u t io n a l it y  a n d  L e g is l a t iv e  P r o c e s s

As stated by the Supreme Court in Curtin v Ddil Eireann '̂  ̂ the presumption o f  constitutionality 

as applied by Irish courts is a presumption o f  general application “universally applied ever 

since” the decision in Pigs Marketing Board v Donnellj.^° Barring some rare exceptions,^' the 

presumption applies to all legislation passed by our post-1937 legislature, irrespective o f any 

judicial enquiry into whether such deference is “due” or “deserved”.^ This section argues that

This is a recurrent theme in recent constitutional scholarship, particularly in the United States. See, in 
particular Tushnet, “Taking the Constitution Away From the Courts”, op. cit., n.6, at 9-14 (specifically pointing 
out that his argument for legislative constitutional guardianship depends entirely on accepting the normative 
account o f the rights bearing provisions o f the Constitution and Bill o f Rights as the “thin constitution”); 
Sunstein & Vermeule, “Interpretation and Institutions” (2003) 101 Mich. L. Rev. 885, at 914-920 (argument for an 
“institutional turn” in legal theory on the basis that legal theory has neglected the study o f how institutions 
actually perform the tasks which theory attribute to them. However, the authors specifically point out that an 
institutional turn must depend, in part, on a pre-existing normative theory about what it is that we may want 
institutions to do in the first place). See also, Michelman, “Relative Constraint and Public Reason: W hat is ‘The 
W ork We Expect o f Law ?” (2002) 67 Brooklyn L. Rev. 963.

[2006] lESC 14, at page 52 o f the transcript.
[1939] IR 413. Although, one may note that the presumption was not applied quite soon after Vigs Marketing 

in the decision o f Re Article 26 and the School Attendance Bill, 1942 [1943] IR 334.
Aside from the cases discussed in Chapter 5, at 177-179, and re-capped below at 240-241, there seems to be 

two exceptions to the general application o f  the presumption to all laws passed by the Oireachtas. First, there is 
the incredibly rare situation which arose in Re Article 26 and the Yiqual Status Bill, 1996 [1997] 2 IR 387. That case 
presented identical constitutional issues to those which the Supreme Court had decided one m onth previously in 
R^ Article 26 and the 'Employment Equality Bill 1996 [1997] 2 IR 321. It is important however, that this would not 
really support the view that no presumption attaches to legislation which “ flies in the face” o f  a previous judicial 
constitutional interpretation, because that would ignore the possibility that the legislature mt^ be entitled to 
conscientiously reach different conclusions to that o f the court. Rather, it seems that the Equal Status Bill, 1996, 
(insofar as relevant) was based on the same policy decisions in respect o f equal protection as the Employment 
Equality Bill, 1996 and not that the former Bill was a considered legislative “response” to the earlier Supreme 
Court ruling. Second, and as will be described in more detail below, it seems that there may be potential to limit 
the application o f the presumption in cases where it is manifest that the legislature gave no independent thought 
to constitutional issues and adopted a “cut-and-paste” approach to legislating. See e.g. O ’Brien v Keogh [1972] IR 
144. See also KeUy, The Irish Constitution (Hogan & Whyte eds., 4* ed., Dublin, Butterworths, 2003), at 843, 
n.400.

See e.g. Rock v Ireland [1997] 3 IR 484, at 490 (“The Act having been passed by both Houses o f the Oireachtas 
and signed by the President in accordance with the provisions o f the Constitution is entitied to the presumption
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the presumption o f  constitutionality premises its foundational deference on an idealised image 

o f  legislative process and it offers some discussion as to what that image may be. It will then 

fall to examine whether the actual practice o f  legislative process can meet this image.

Presumptions About Legislative Identity and About Legislative 

Performance

Suppose that a younger brother defers to the views o f  his oldest brother about how best to 

play a particular computer game. Insofar as litde brothers actually think about these kinds o f  

things, there are two general types o f  reason for such deference. First are reasons which relate 

to his brother’s identity as the eldest. He may defer simply because the fact-of-being-the-eldest 

warrants some degree o f  “respect”. Alternatively, he may defer because he equates the fact- 

of-being-the-eldest with assumptions about how good his brother qua the eldest actually is at 

playing the game. Such latter deference is not justified simply by reason o f the older brother’s 

identity-as-the-eldest (i.e. what he zj), but by reason o f  assumptions made about how the eldest 

actually does a particular thing (i.e. what he does)P

A similar distinction can be drawn in the constitutional sphere. Deference in the United 

Kingdom has been justified, in the words o f  RfSJ v Chief Constable of South Yorkshire, on the 

basis o f the “unimpeachable democratic credentials” o f Parliament.^"* It is the fact-of-being- 

elected which counts here — a fact about the legislature’s democratic identity. On the other hand, 

one may defer not simply because o f  the democratic identity o f  the legislature — a factor 

relevant to what the legislature “is” -  but because o f assumptions made about how a

of constitutionality”); Croke v Smith (No.2) [1998] 1 IR 101 (presumption attaches generally to “law passed by the 
Oireachtas”).
^  O f  course, statements about identity or existence and about performance can sometimes become intermixed. 
For example, “I think, therefore I am” mixes a statement about existence with a statement o f performance. See 
Descartes, Discourse on Method, (Leiden, 1637), at Part 4, para. 32:-

E t remarquant que cete verite: je  pense, done, je  suis, estoit si ferme et si assure, que toutes les plus 
extravagantes suppositions des Sceptiques n ’estoient pas capables de I’esbranle, je jugay que je pouvois 
le recevoir, sans scrupule, pour law premier principle de la Philosophie, que je cherchois.

See Chapter 4, 97-99. For example, in R » hambert [2001] 1 All ER 1014, at 1022 it was said that “legislation is 
passed by a democratically elected Parliament and therefore the courts under the Convention are entitled to and 
should, as a m atter o f constitutional principle, pay a degree o f  deference to the view o f Parl iament . . See also 
L  V DPP [2002] 3 WLR 863, at 870; R(S) v Chief Constable of South Yorkshire [2002] 1 WLR 3223, at 3230 (justifying 
deference by reason o f the “unimpeachable democratic credentials” o f parliament); International Transport Roth 
GmbH V Home Secretary [2002] 3 WLR 344, at 377 (holding that parliament “and not a written constitution, bears 
the ultimate mande o f  democracy in the State”); Sheffield City Council v Smart [2002] EWCA Civ 04, at para. 41 
(“ [D]istribution o f  the Convention rights has to go hand in hand with deference to the democratic legislature. A 
democratic system o f government is a premise o f all the Convention's philosophy, underlined in the multiple 
references to what is ‘necessary in a democratic society’ a phrase which not only invokes the claims of 
proportionality, but also calls for respect o f the elected arm o f the State.”).
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democratic legislature actually conducts constitutional scrutiny — assum ptions about what 

parliament “does” . That, for example, seems to be the guiding principle behind the “due 

deference” approach whereby some British courts have held that deference m ust be based on 

a preliminary assessment as to w hether the legislature has actually reached an opinion on the 

m atter now before the court.^^ I will argue that the presum ption o f  constitutionality appeals 

both to images o f  what the legislature “is” and what it “does” .

What the Legislature Is

There is evidence that Irish constitutional jurisprudence associates the presum ption o f 

constitutionality with the fact that the Irish legislature is elected -  i.e. a reason about what the 

legislature “is” . This, for example, is reasonably clear in Vigs Marketing Board v Donnelly.-^

When the Court has to consider the constitutionality o f  a law it must, in the first place, be accepted as 

an axiom that a law passed by the Oireachtas, the elected representatives of the people, is presumed to be 

constitutional unless and until the contrary is clearly established.^^

However, the fact that the Oireachtas is elected is quite a vague explanation for the superior 

w orth o f legislative constitutional decision-making because there are differing conceptions o f 

w hat an elected assembly really “is” . There is, therefore, a need to examine some o f the 

possible candidate conceptions o f legislative identity and to offer some argum ent as to which 

the presum ption might appeal to. It is very im portant to note, however, that everything that 

follows is necessarily speculative. O ne cannot know with any scientific certainty w hat image 

o f  legislative process the presum ption projects because the presum ption is under-determ inate in 

this respect. A t best, what I can offer is a discussion o f possible images — o f possible 

conceptions o f legislative process.

That said, one should be careful to avoid a straw-man argument. The under-determinacy o f 

the presum ption may allow one to argue that it projects the image o f a perfectiy functioning

See e.g. Wilson v First County Trust [2001] 3 AU ER 229; International Transport Koth GmbH v Secretary of State for the 
Home Department [2002] 3 WLR 344; In Re A n  Application by Sinn Fein for judicial Review: In Re S .12 of the Political 
Parties, Elections and Referendums A ct, 2000, Unreported, Queens Bench, 10 April 2003 (Coglin J). For discussion 
see Hunt, “Sovereignty’s Blight: Why Contemporary Public Law N eeds the Concept o f  ‘D ue D eference’”, loc. cit., 
n.9.

[1939] IR 413,
Per Hanna J in Pi^s Marketing Board v Donnelly [1939] IR 413, at 424 (emphasis added). See also Kavanagh v 

Government of Ireland [1996] 1 IR 321, at 363 where, in discussing aspects o f  the presumption in the very special 
context o f  Article 38.3 Keane J seem ed to locate the foundations o f  deference, at least in part, on the notion that 
the Oireachtas and, in the context o f  Article 38.3, the government, are electorally accountable. See also Hanafin v 
Ministerfor the 'Environment [1996] 2 IR 321. See also, Kelly, The Irish Constitution, op. cit., n.21, at 844.
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legislature making decisions which truly represent the aggregate preferences o f all its members. 

If  this was the image o f process cherished by the presumption, it would follow that the 

presumption is unjustified as no legislative assembly reaches such a standard of perfection. 

Speculation must have boundaries — one cannot set up unrealistic images to point out their 

flaws. With this in mind, the purpose o f the next two sub-sections is simply to discuss what 

images of legislative process a court may mean to project to when invoking the presumption 

and what kinds o f images it could not reasonably mean to rely upon.

Models of legislative Process

From one perspective, what may be valuable about legislative decision-making is that its 

constitutional decisions are decisions o f the legislative entity, understood in some collective sense. 

On this view, legislative constimtional decision-making is populist because one may presume 

that the end product (i.e. legislation) has been examined from all perspectives represented in 

the assembly and therefore a legislative decision on the Constitution is really a popular one or, 

at least, as popular as the entirety o f representation in the legislature actually is.^“

O f course, even if one did view the legislature as popularly representative in this sense, it 

would be unrealistic to expect unanimous agreement about constitutional decisions which 

satisfy all perspectives because differing perspectives within the legislature may disagree.^"* The 

question, then, is how does a legislature go about making decisions in the face o f disagreement 

amongst its members? O n the one hand, one may hold that the majority within the legislature 

should get its way, irrespective o f how the minority feel about things. This obviously involves 

diluting the populist conception of the legislature to a significant degree because the idea of 

legislative decision-making becomes subsumed under a conception based on majority 

decision-making.

The view that the legislature “is” the people in a sense that it represents popular sovereignty is somewhat akin 
to the medieval belief that the British parliament was actual^ a “snap-shot” o f England in the sense that 
Parliament “was” England in some metaphysically derivative sense. To explain; English constitutionalism has 
long believed that some form o f liberty attaches to property. However, at the same time, it was recognised that 
Parliament could Umit that liberty as it saw fit. Such limitation, however, would not be in the face o f majoritarian 
preference. Rather, it was believed that Parliament was England in that it was the English people perfecdy 
represented. Thus, when Parliament decided to take property or, indeed, to approve or levy tax its action was a 
legitimate restraint on liberty because it was the people consenting to that restraint. In essence, whatever it did, 
was automatically an act o f  the people. See e.g. Chrimes, English Constitutional Ideas in the Fifteenth Century 
(Cambridge, Cambridge University Press, 1936), at 76; Doe, Fundamental Authori^ in Late Medieval English luiw 
(Cambridge, Cambridge University Press, 1990), at 15; Eccleshall, Order and Reason in Politics, Theories of Absolute 
and Limited Monarchy in Early Modem England (Oxford, Oxford University Press, 1978), at 103 and 108-109; 
Goldsworthy, The Sovereign  ̂of Parliament (Oxford, Oxford University Press, 1999), at 15.

The classic account o f  this is, o f  course, Waldron, Law and Disagreement, op. cit., n.7. See also, Lijphart, Patterns of 
Democraiy: Government Forms and Performance in Thirty-Six Countries (New Haven, Yale University Press, 1999), at 1-2,
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This, however, is not the only way to think about how legislatures might settle disagreement. 

There is, one may point out, a world o f  difference between a system which values only 

majority preference, and a system which would first require som e attempts at consensus 

building and dialogue. This then, com es quite close to what Lijphart has identified as the 

“consensus m odel” o f  legislative process:-^”

[T]here is a surprisingly strong and persistent tendency in political science to equate democracy solely 

with majoritarian democracy and to fail to recognize consensus democracy as an alternative and equally 

legitimate type.^'

Under this model, an ultimate majority vote does not represent bald majority preference. O f  

course, a vote will still be required and that vote may not be unanimous, but one will have to 

take account o f  the fact that, under this model, the vote is made after debate and com prom ise  

as between majority and minority interests in an attempt to build some consensus. As Lijphart 

points out, this conception o f  legislative process:-

[D)oes not differ from the majoritarian model in accepting that majority rule is better than minority 

rule, but it accepts majority rule only as a minimum requirement: instead o f  being satisfied with narrow 

decision-making majorities, it seeks to maximise the size o f  these majorities. Its rules and institutions 

aim at broad participation in government and broad agreement on the policies that the government 

should pursue.

However, the extent to which legislative constitutional decision-making may be populist is a 

function o f  the extent to which the legislature is, itself, populist. In this regard, there are 

arguments that suggest that, in fact, the legislature is severely under-representative o f  certain 

groups and interests in Irish society and, on the other hand, over-representative o f  (or at least 

over-influenced by) other interests.”  The deliberative m odel o f  legislative decision-making

Lijphart, Patterns of DemocraQi: Government Forms and Performance in Thirty-Six Countries, op. cit., n.29, at 34-41. See 
also Kaiser, “Types o f Democracy; From Classical to New-InstitutionaUsm” (1997) 9 J. Theoretical Pol. 419 
referring to this conception as “negotiation democracy” . Former President Mary Robinson seems to have some 
like this in mind when she criticised the modus operandi o f using statutory instruments to implement European law 
in her essay, “Irish Parliamentary Scrutiny o f European Community Legislation” (1979) \6  C. M. L. Rev. 9, at 11 
(“Effectively the government could decide as a policy matter whether to implement European Community 
legislation through a Bill before the Oireachtas or have the relevant Minister make a statutory instrument without 
any need for prior consultation or dehati") (emphasis added).

Lijphart, Patterns of Democracy: Government Forms and Performance in Thirty-Six Countries, op. cit., n.29, at 6.
Lijphart, Patterns of Democraty: Government Forms and Performance in Thirty-Six Countries, op. cit., n.29, at 2.
Arguments to this effect specifically in the constitutional context are made by Whyte in Social Exclusion and the 

Legal System: Public Interest Law in Ireland, op. cit., n .l4 , at 32-36. For more general arguments in respect o f  the 
under-representative nature o f  the legislature, see Maguire, “Ireland”, in Flora ed., Growth to Umits: The Western 
European Welfare States Since World War II  (Vol 2, Berlin, Walter de Gruyter, 1986) 241; Breen, Hannan, Rottman 
and Whelan, Understanding Contemporary Ireland: State, Class and Development in the Kepuhlic of Ireland (Dublin, Gill &
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seeks to remedy these problems o f  representation. Under this model, which, in legal circles is 

usually associated with the work o f Cass S u n ste in ,o n e  counters the problems o f  imperfect 

representation by formulating a proscriptive account o f  how legislators should behave. 

Christopher Peters summarises Sunstein’s conception o f deliberative democracy as foUows:-

First, it requires a system o f political accountability that ties government decisionmaking to the 

governed, a system that allows for political dissent and permits equal participation among citizens. 

Accountability is im portant to Sunstein not as a way o f effecting the “aggregation o f private 

‘preferences’” in public policy, but mostly as a way o f ensuring that “different information and diverse 

perspectives” will enter the deliberative process, thus improving the quality o f  the decisions that process 

generates. Second, Sunstein’s deliberative democracy requires actual deliberation in political 

decisionmaking, deliberation based upon reasons that are public-regarding rather than selfish and are 

rational rather than rooted in revelation or prejudice. Legislation must result only from “a process o f 

reflection and debate,” a process in which self-interest, religious beliefs, and “grounds that deny the 

fundamental equality o f human beings” (such as racism) are not accepted as valid reasons for action.

Sunstein therefore counters the arguably unrepresentative nature o f the legislature by requiring 

legislators not simply to advance the interests that “got them in”, but also to take account o f  

wider interests including the interests o f  those not well-represented in the legislature such as, 

for example, marginalised groups like the poor and travellers.

A more disappointing image o f  legislative process paints a picture o f  an imbalance in 

legislative-executive relations.^* This will be examined in greater detail later, but for now it 

suffices to say that this image o f  the legislative process grates against both conceptions 

described above. Under this model — which Lijphart refers to as the “Westminster model” —

MacMillan, 1990); Garvin, “Democracy in Ireland: Collective Sombulance and Public Policy” (1991) 39 
Administration 42; Hardiman, “Inequality and the Representation o f Interests” in Crotty and Schmitt eds., Ireland 
and the Politics o f Change (London, Longman, 1998) 122. In relation to the prevalence o f interest group influence 
on the political process see generally Murphy, “Interest G roups in the Policy Making Process”, in Coakley & 
Gallagher eds., Politics in the Republic of Ireland (4* ed., London, Routledge, 2005) 352; O ’Halpin & Connolly, 
“Parliaments and Pressure Groups: The Irish Experience o f  Change” in N orton ed., Parliaments and Pressure 
Groups in Western 'Europe (London, Frank Cass, 1998) 124 and, in a more specific context. Rafter, “Making It Up 
as They W ent Along; Residential Property Tax and the Process o f Policy Change” (2000) 15 Irish Political Studies 
63.

See e.g. Sunstein, The Partial Constitution (London, Harvard University Press, 1993); Sunstein, Democra/y and the 
Problem of Free Speech (New York, The Free Press, 1993); Sunstein, One Case A t  a Time: judicial Minimalism on the 
Supreme Court (London, Harvard University Press, 1999). For a more detailed account o f deliberative democracy, 
see Nino, The Constitution of Deliberative Democracy (New Haven, Yale University Press, 1996).

Peters, “Assessing the New Judicial Minimalism” (2000) 100 Colum. L . Rev. 1454, at 1461-1462 (citations 
omitted).

An image o f  legislative process drawn in the Irish context by (to name a few) Chubb, The Government and Politics 
of Ireland (3’'‘* ed., London, Longman, 1992); Gallagher, “Parliament”, in Coakley & Gallagher eds.. Politics in the 
Republic of Ireland (4''’ ed., London, Routledge, 2005) 211; Dinan, “Constitution and Parliament”, in Girvin and 
Sturm eds.. Politics and Society in Contemporary Ireland (Aldershot, Gower, 1986) 71.
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there is no significant role for the “ legislature” in any serious sense.^^ This is because 

governm ent policies and governm ent proposals for legislation tend to pass through the 

legislative process exacdy as the governm ent intend them  to — i.e. parliament is government- 

dominated}  ̂ Thus, the idea that one may view the legislature as actively and independendy 

granting constitutional imprim atur to legislation tends to overreach w hat actually occurs. 

Rather, as we will see, one may see the executive failing to explain or justify its constitutional 

decisions in open session with the result that there may be no reasonable way to believe that 

even the majority within the legislature reached their own “independent” view on governm ent 

proposals.^’

Which Model?

The consistency between the models discussed above is, to use the language o f  Pigs Marketing 

Board v Donnellj^^ that a “law passed by the Oireachtas” can be viewed as a law passed by “ the 

elected representatives o f the people” . The problem , however, is working out what 

conception o f legislative process the presum ption -  indeterm inate as it is — marks out as 

worthy o f deference. As I have said, it would be unrealistic to expect a determinate answer, 

but some headway may be made by eliminating those models which a court could not 

rationally mean to rely upon.

First, the deliberative model is too hypothetical to assume that it can be invoked as any 

reasonable image o f legislative process.'*' I f  one recalls, the point here is to ground some 

reasonable argum ent as to what conception o f democracy the presum ption o f  constitutionality 

presents as worthy o f deference. The deliberative model is no t a feasible answer, because it is 

too hypothetical to believe that courts actually mean to rely upon it in creating images o f 

legislative process. Second, we are probably not entitled to think that the courts mean to

Lijphart in Patterns of Democrat/: Government Forms and Performance in Thirty-Six Countries, op. cit., n.29, at 10-21.
Dinan, “Constitution and Parliament”, loc. cit., n.36, at 76; Gallagher, “Parliament”, loc. cit., n.36, at 219; 

Gallagher, “Ireland: Party Loyalists With a Party Base”, in Borchert & Zeiss eds.. The Political Class in Advanced 
Democracies (Oxford, Oxford University Press, 2003) 187, at 189-190, 196; Laundy, Parliaments in the Modem World, 
(Aldershot, Dartmouth, 1989), at 30-32; N orton, “Conclusion: Legislatures in Perspective”, in N orton ed., 
Parliaments in Western Europe (London, Frank Cass, 1990) 143, at 144-145; Chubb, The Government and Politics of 
Ireland, op. cit., n.36, at 194.

See e.g. Gallagher, “Ireland: Party Loyalists With a Party Base”, loc. cit., n.38, at 189; Dinan, “Constitution and 
Parliament”, loc. cit., n.36, at 76.
“o [1939] IR 413.

Take, for example, N ino, The Constitution of Deliberative Democrag, op. cit. n.34 where the author argues for the 
deliberative model over existing (or other potential) models o f  democracy. The argument is, for the m ost part, 
proscriptive in the sense that it would require a radical transformation about politics. This does not mean it is 
unreasonable or wrong. It simply means that it is unlikely that our courts hypothesise about the legislature in a 
way akin to cutting edge democratic theory.
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invoke the image o f  a perfectly representative legislature. It would be to  set up a straw man to 

assume that courts believe that legislation is truly the product o f  the refined will o f  the Irish 

people as perfectly represented in the legislature. Third, let us assume for the m om ent, that 

the legislature, as many political scientists argue, is dom inated by governm ent politics to the 

exclusion o f a general legislative role.'*  ̂ This would m ean, then, that the legislature acts really 

only as a “rubber-stam p” for governm ent proposals which are laid before it. I f  this is an 

accurate image o f  legislative process, then it becomes very difficult to reconcile it with any 

reasonable reading o f the presum ption o f  constitutionality.''^ It seems difficult to believe that 

when courts invoke the presum ption, they consciously and actively m ean that deference is due 

to the choice o f  governm ent irrespective o f  how it passed through the legislative process. 

Rather, the presum ption does seem to “ talk” about the “legislature” w ithout making neater 

distinctions and it does seem to value the notion that legislative rather than executive power lies 

behind constitutional decision-making.'*^

Thus, we may eliminate the extreme ends o f  the spectrum. We probably have to accept that 

no reasonable person could believe the w orth o f  our legislative assembly is found in the fact 

that its legislation is the product o f  the agreement o f  166 atomised legislators. Equally, we 

probably cannot believe that the presum ption could rationally equate the “legislature” with the 

“executive” . Thus, for example, it may be reasonable to suggest that the presum ption would 

not mark out as worthy o f  deference the simation where the executive or a m em ber o f the 

executive makes a constitutional decision, but does not disclose his reasoning to the house but 

instead expects (and receives) the blind support o f  the majority party to “carry” the legislation. 

In such a case — where executive constitutional reasoning is shielded -  one cannot believe that 

even the majority was really able to carry the proposal because it knew nothing about it (at 

least insofar as the constitutional points are concerned). Thus, whatever one may say about 

the images o f process that the presum ption does represent, it is reasonably arguable that it does 

not, nor could it ever be taken to, present the image o f  a governm ent-dom inated legislature

These arguments are addressed in the section “General Observations on Legislative Process in Ireland” below, 
at 260-273.

Indeed, it has been argued that a similar logic undermines presumptions o f  constitutionality operated by the 
American courts — namely that they reflect a basic faith in legislative decision-making. Thus, arguments which are 
designed to undermine the presumption o f  constitutionality tend to argue, much as I do here, that in fact the 
reality is far different. See e.g. N ote, “Should the Supreme Court Presume that Congress A cts Constitutionally? 
The Role o f  the Canon o f  Avoidance and Reliance on Early Legislative Practice in Constitutional Interpretation”, 
loc. cit., n .l7; Mikva, “H ow  Well D oes Congress Support and D efend  the Constitution”, loc. cit, n .l7 .

See e.g. Pigs Marketing Board v Donnelfy [1939] IR 413 (referring to law passed by “Oireachtas” qua “elected 
representative o f  the people”); Kock v Ireland [1997] 3 IR 484, at 490 (reference to presumption as based on fact 
that legislation is passed by “both Houses o f  the Oireachtas and signed by the President”); Croke v Smith (No.2) 
[1998] 1 IR 101 (presumption attaches to “law passed by the Oireachtas”).
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which (as will be argued later) excludes any reasonable possibility o f  independent majority 

“approval” o f legislative proposals as worthy o f deference.

But, as we have seen, majority approval is no t the only way for the legislature to settle 

disagreement. This may be achieved through the consensus model which holds the majority 

bound, in some way, to “listen” to the minority. O ne may recall that the point here is no t to 

discuss which conception o f legislative process may be the best as a m atter o f political theory. 

Rather, it is to query which o f  the possible options our courts could rationally have in mind 

when invoking the presum ption. In this regard, it may be notable to point out that the 

consensus model would no t now, nor would it have ever, accurately reflected Irish politics. 

Indeed, that is a running them e throughout Lijphart’s work -  the consensus model is an 

alternative to the W estm inster model. Thus, it may be something o f  a straw-man argum ent to 

propose that “ Irish courts value legislative process because it allows a serious participational 

role to legislative minorities which have a strong effect on majority policy-making” because 

Irish political processes have never been built around the values o f  the consensus model. 

Again, I do not mean that exclusion o f the consensus model is the best way for a political 

system to operate. I simply mean that the presum ption can probably not be read to invoke 

such an image o f  process as part o f the reason for deference.

Rather, my suggestion is that by invoking the indeterminate image o f  the legislature in the 

presum ption o f  constitutionality, it is arguable that the court assumes, at some very basic level, 

that constitutional decisions are made by the “legislature” which, in some sense, is “m ore” 

than the executive. This does not mean that courts assume that legislative minorities must 

have a strong and formally recognised role in the legislative process. The presum ption could 

not be said to require that. O n the other hand, the presum ption, it may be said, does not 

value anything less than majority decision-making which reflects m ore than simple “executive 

direction” — i.e. something m ore than a majority acting blindly under the direction o f the 

executive. O f  course, this is fa r  from  concrete, but as we will see, this relatively negative 

understanding o f  the presum ption at least allows one to argue that it is unjustified in cases 

where the executive does no t offer any justification for their constitutional decisions to the 

House.

Gallagher, “Parliament”, toe. cit., n.36, at 219; Dinan, “Constitution and Parliament”, loc. cit., n.36, at 76. See 
also, Arkins, “Legislative and Executive Relations in the Republic o f  Ireland”, in N orton ed.. Parliaments in Western 
Europe (London, Frank Cass, 1990) 90, at 101 (“ ... [P]erhaps it is unprofitable to enter battle in the parliamentary 
arena when defeat is inevitable.. .”).
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What the Legislature D oes

The discussion thus far has been entirely in the context of an explanation o f the presumption 

insofar as it relates to theories about the legislature’s democratic identity — i.e. what the 

legislature “is” . There is also a reasonable amount o f evidence which suggests that the 

presumption of constitutionality is also based on theories about what the Oireachtas is 

presumed to do. Take for example, de Valera’s rationalisation o f the presumption in 1937:-

[0]rdinarily, the view o f the Legislature in interpreting their constitution should be [the guide for 

judges]: [there] is a presumption, and [there] should be a presumption, that they are doing their work 

reasonably and fairly..

Other leading commentators, such as Hogan & Whyte, hold to a similar understanding;-

The basis for the presumption is that the legislator must be presumed to have been aware o f  the limits 

imposed by the Constitution.'*^

These understandings of the concepmal foundations of the presumption o f constitutionality 

do not attribute primary value to the bald fact that the legislature is elected. Rather, as noted 

in Chapter I,''® the deference inherent in the presumption is partly justified by presumptions 

about how our democratic legislatvire actually behaves. And, as we have seen in Chapter 5, 

this understanding of the presumption is not without support in the case-law.'’'*

It may be re-called that in O ’Brien v Keogĥ ° the Supreme Court seemed unwilling to extend a 

serious presumption o f constitutionality to provisions of the Statute of Limitations, 1957 

which had seemed to have been directiy transplanted from British legislation and which did 

not “bear any evidence o f having been considered in the light o f Article 40.3 of the 

Constitution” .̂ ’ Similarly, one can point to decisions dealing with the question o f whether a

67 Ddil Debates 427.
Kelly, The Irish Constitution, op. cit., n.21, at 402. In the American context see Eskridge Jr., “Public Values in 

Statutory Interpretation” (1989) U. Pa. L . R^v. 1007, at 1020 (“The Court should assume that Congress is 
sensitive to constitutional concerns and presumably would not pass an unconstitutional sta tu te .. .”).

Chapter 1, at 33-34.
«  Chapter 5, at 177-179.
50 [1972] IR 144.
5* [1972] IR 144, at 156. It should be noted, however, that the Supreme Court did hold that the presumption was 
applicable. See [1972] IR 144, at 155. However, as noted in Chapter 5, at 173 it may be queried whether, in fact, 
any deference was shown in this case at all. It was argued there that the Court seemed less-than-wiUing to defer 
to the balance effected by the legislature in its choice o f limitation period in respect o f injuries to minors. Thus, 
whereas the presumption was held to be applicable, it is arguable that this was no more than lip-service and that 
the “cut and paste” visage o f the legislation under challenge undermined the possibility o f showing any “respect” 
to legislative constitutional decisions when, in fact, none had been made. See also Kelly, The Irish Constitution, op.
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presum ption should be extended to pre-1937 legislation on the basis o f  acts passed by the 

post-1937 legislature. For example, in A n  >̂lascaod Mor Teo v Commissioners of Public Work/^ 

Budd J argued that the degree to which certain post-1937 legislation made reference to pre- 

1937 legislation”  was such that he could rely on “ the assum ption that the Oireachtas has 

looked again at the provisions o f  the 1919 Act and, accordingly, the presum ption o f 

Constitutionality should apply” .̂ '* Lasdy, one may point to the decision in ESB v Gormle^  ̂

where the Supreme Court rejected the submission that post-1937 am endm ent o f  a pre-1937 

enactm ent automatically extended the presum ption o f constitutionality to the pre-1937 

enactment. Rather, that would depend on an examination as to whether the am endm ent really 

constituted “new law” — i.e. the product o f  the present (or at least post-1937) legislative mind. 

In all these cases, it is no t the fact o f  the exercise o f  the democratic legislative power that 

attracts the presum ption. Rather, it is the supposition that the legislature has exercised some 

constitutional scrutiny and that, it is submitted, m ust have some reasonable basis.̂ *^

However, it is critically im portant to note that considerations about what the legislature “is” 

and what the legislamre “does” can overlap. Suppose that one believes it is legitimate to 

equate a legislative constimtional decision with a stated but unreasoned decision by a Minister 

that a Bill is constitutional which, in turn, is accepted without question by governm ent 

s u p p o r t e r s . I f  one believes that this amounts to a “legislative” decision, then one wiU equally 

believe that the legislature (as you conceive it) has actually thought about the constitutional 

issue. O n the other hand, if  you tend to lean towards thinking about the legislative process in 

terms o f the m ore consensus-based understanding, then one is unlikely to believe that a 

constitutional decision like this qualifies as “legislative” in any sense. A t the risk o f  over

simplification, the point can be represented in the graph below:-

cit., n.21, at 843 grouping O ’Brien under a class o f cases where it is argued that a “weaker presumption” may 
apply,
52 Unreported, High Court, 27 February 1998 (Budd J).

The Acquisition o f  Lands (Assessment o f Compensation) Act, 1919.
Unreported, High Court, 27 February 1998 (Budd J), at para. 245. See also DPP (Lon^ v McDonald [1983] 

ILRM 223, at 225 where Henchy J focused on the presumed “act” o f  interpretation rather than on legislative 
democratic credentials (“Such an inroad on the property right was obviously deemed by the Legislature to be 
constitutional”).
5“ [1985] IR129.
55 [1985] IR 129.
5'’ For the sake o f  completeness it should, o f  course, be noted that a different rationale, usually founded on 
“respect” or “comity”, is used to justify the presumption. See e.g. Buckley v The Attorn^ General [1950] IR 67 
(presumption stated as coming from “respect which one great organ o f State owes to another”); Goodman 
International v Hamilton [1992] 2 IR 542 (speaking about “necessary comity between different organs o f  State”.). 
This is discussed below at 246-247.
5̂  For example, in the constitutional debate surrounding the Health (No.2) (Amendment) Bill, 2004 the Tanaiste 
announced that she had been advised o f its constitutionality, which was, unsurprisingly, accepted without further 
elaboration by government supporters. See below, at 257-260.
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As one’s conception of the legislature tends to move towards viewing it as a deliberative body, 

one will be less inclined to accept an unexplained Ministerial statement as “legislative 

constitutional interpretation”. Conversely, if one’s concept o f the legislature tends towards 

government domination, then one will not be dissatisfied with a general dearth of 

constitutional debate in the legislature as a whole, because one will simply not deem that 

relevant -  all that counts is that the government deems the legislation constitutional and that it, 

in the end, is supported in this belief even if its supporters have no way o f independently 

accepting the government’s belief.

With all this in mind, it may be recalled that the present purpose is to offer an internal critique 

of the presumption o f constitutionality — i.e. an examination o f whether the image of 

legislative process created thereby is sustainable as a general proposition. I have argued that 

the image o f legislative constitutional decision-making which our presumption represents can 

be understood as follows. The legislature makes a constitutional decision when a majority of 

its members pass legislation in circumstances where the constitutional reasoning “behind” the 

legislation has been laid before the House such that the actual passage of the legislation can 

really be deemed to be an “approval” o f that reasoning, just as such passage can be deemed to 

be an approval o f the text o f the legislation itself. The presumption, I think, does not require 

anything more, but nor can it be reasonably based on anything less. The task now is to 

examine whether such an image is justified.
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A  C r it iq u e  o f  t h e  P r e s u m p t io n  o f  C o n s t it u t io n t \ l it y ’s Im a g e  o f  

L e g is l a t iv e  C o n s t it u t io n a l  D e c i s io n -M a k i n g

Methodological Issues

This section examines, in a very basic sense, legislative debate on three pieces o f legislation — 

the Irish Nationality and Citizenship Act, 1956, the European Parliament Elections Act, 1997 

and the Health (No.2) (Amendment) BiU, 2004 and asks the very basic question — was a 

presumption o f  constitutionality deserved in these cases?^* I argue that examination o f  

legislative process indicates that there is littie rational foundation for a general presumption o f  

constitutionality if  that presumption is to be founded on the idealised image o f  the legislative 

process described above.

There should be nothing controversial about such a methodology. However, the Supreme 

Court in the recent decision o f Crilly v TJ Varrington^ seems to have set its face against the use 

o f parliamentary materials in court on the somewhat curious basis that judicial openness to the 

consideration o f  such materials may tend to upset the idealised image o f  legislative process 

which the presumption presents; it may reveal evidence that, for example, a Minister during

With the publicity shown to the Supreme Court’s recent invalidation o f  s. 1(1) o f the Criminal Law 
(Amendment) Act, 1935 in C.C. v Ireland [2006] lESC 33 one may query why this is not included in this section. 
This is simply because this legislation pre-dates 1937 and consequently there was no question o f  the presumption 
o f  constitutionality applying. O ne may, however, note in the aftermath o f  C.C., politicians seemed to claim that 
they had not been caught unawares, but had, post-1937, actually decided that the 1935 Act should be retained 
thus, perhaps suggesting that a deliberate choice and constitutional decision had been made at some point post- 
1937. Indeed, this observation may be supported by the Supreme Court’s citation from its previous judgment in 
the C.C. litigation {C.C. v Ireland [2005] lESC 48) to the effect that “the Oireachtas as a deliberate m atter o f 
policy, deprived accused persons o f  the defence o f mistakes as to age made on reasonable grounds” . See [2006] 
lESC 33, at page 3 o f the transcript. However, it is quite clear from the Supreme Court’s previous judgment in 
C.C. that this deliberate policy choice is ascribed to the pre-1937 legislature. See [2005] lESC 48 at page 17 o f 
Fennelly J ’s judgment. Notwithstanding this, the Minister for Justice, Michael McDowell, has suggested that 
retention o f  s.1(1) in its 1935 form was a conscious decision. See e.g. 621 Ddil Debates 4 where he suggested that 
“good reason” existed for not following the well publicised reports o f the Law Reform Commission which 
touched on s.1(1). This could be read as suggesting that the State conscientiously disagreed with the 
constitutional arguments put forth by the LRC in respect o f s.1(1). However, see 621 Ddil Debates 5 where 
McDowell expressly states that the LRC wwr suggested that a constitutional question surrounded s.l(l). Thus, 
on his own terms, if the State had “good reason” to refuse to follow the LRC report, by definition, those reasons 
did not entail a constitutional decision because, as the Minister says, the LRC never raised that question. There 
is, in short, litde evidence to show that the pre-1937 s. 1(1) was ever considered and “adopted” by a post-1937 
legislature as a constitutionally sound piece o f legislation.

Crilfy V TJ Farrington [2001] 3 IR 251.
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the legislative process offered a constitutionaUy offensive reading o f  a Bill.* It is arguable, 

however, that the logic in Crilly is questionable as a matter o f  general principle.

We may approach the point made in Crilly from the general perspective o f constitutional 

theory. From this perspective, the decision seems to say that however one may criticise the 

presumption o f constitutionality, one cannot do it in the manner which I intend to -  i.e. by 

asking whether, in fact, the legislature actually “did” constimtional interpretation. This, 

however, seems to be a relatively dubious proposition. Much as the United States’ Supreme 

Court noted in ^ s t  v Sullivan^^ the presumption o f  constitutionality presumes that the 

Oireachtas “legislates in Hght o f  constitutional limitations”.̂  ̂ Purely as a matter o f general 

principle, it seems entirely reasonable to question whether, in fact, the Oireachtas actually does 

legislate in Hght o f  constitutional limitations in die manner which our courts presume it to.̂ ^

Moreover, this methodology o f  critique is neither novel nor innovative. Rather, there is a 

respectable volume o f  constitutional scholarship which addresses a broadly similar point in the 

American context.^"* Indeed, notwithstanding some decisions to the contrary,®  ̂ it seems that

^  In this regard, Murray J is most to the point: “ [cjonsideration o f  a ministerial statement which appeared to 
prom ote a construction which was incompatible with the Constitution would, it seems to me, conflict with [the] 
well established [presumption o f  constitutionality]” . See [2001] 3 IR 251, at 300. Denham  J holds much to the 
same effect, but not quite as strongly arguing that admission o f  parliamentary debates “could have a negative 
effect on presumptions, such as the presumption o f  constitutionality” . See [2001] 3 IR 251, at 282, but ultimately 
not deciding the point in any definitive fashion. Murphy and McGuiness JJ agreed with D enham  J, and Fennelly 
J agreed with both Murray and Denham  JJ.

(1991) 500 US 173.
(1991) 500 US 173, at 191 (commenting on conceptual foundation o f the presumption o f  constitutionality as 

described by Brandeis J in in Ashwander v Tennessee V all^  Authority (1936) 297 US 288, at 346-348 in the context 
o f the “rule o f  avoidance” — i.e. that a court will not reach an unconstitutional interpretation o f  legislation where 
a constitutional interpretation is reasonably open -  which, it should be noted, was cited by and influenced the 
decision o f  Henchy J State (P Û oods) v The A ttorn^ General [1969] IR 385).

Indeed, to criticise a presum ption on the basis that the facts presumed may be “wrong” is hardly a radical legal 
methodology. Take for example, the principle that certain relationships, such as husband and wife, give rise to a 
“presumption o f  advancement” such that an ex gratia transfer o f  property from a husband to a wife is presumed 
to be intended to as an actual transfer to her “absolutely at once . . -  per Malins VC in Rf E ykin’s Trusts (1877) 6 
Ch D  115, at 118. The presum ption o f  advancement, at least between husband and wife may be heavily criticised 
on the basis that its basic presumption (although rebuttable) may not reflect the reality o f marital relationships. 
Equally, others have criticised a failure to extend the presum ption to cases where one may have a factual basis for 
presuming, for example, that m others intend to advance their children when transferring property into their 
name. For a summary o f  these arguments see Delany, Equity and the Law of Trusts (3'*̂  ed, Dublin, Thom son 
Round Hall, 2003), at 161-177. The point is simply that criticising the application o f general presumptions on the 
basis that they may not be sustainable in fact is hardly radical or suspect.
^  See e.g. Mikva, “H ow  Well Does Congress Support and Defend the Constitution”, loc. cit., n .l7; Fisher, 
“Constitutional Interpretation by Members o f Congress” (1986) 63 N .C.L. Rev. 707; Schauer, “Ashwander 
Revisited” (1995) Sup. Ct. Ref. 71; Brest, “Congress as a Constitutional Decisionmaker and Its Power to Counter 
Judicial Doctrine”, /oc. cit., n .l7 ; Tushnet, “Evaluating Congressional Constitutional Interpretation: Some Criteria 
and Two Formal Case Studies” (2001) 50 Duke L.J. 1395; Note, “Should the Supreme Court Presume that 
Congress Acts Constitutionally? The Role o f  the Canon o f Avoidance and Reliance on Early Legislative Practice 
in Constitutional Interpretation”, loc. cit., n .l7; H unt, “Sovereignty’s Blight: Why Contemporary Public Law 
Needs the Concept o f  ‘D ue Deference”’, loc. cit., n.9. Indeed, in a forthcoming work David Dyzenhaus & Murray 
Hunt argue, in the British Context, that a model o f  “due deference” requires judicial scrutiny o f parliamentary 
materials in order to facilitate a consideration o f parliaments actual constitutional reasoning; Dyzenhaus & Hunt,
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courts have, on occasion, predicated deference on a threshold enquiry into whether, in fact, 

the legislature has actually considered the constitutional question now before the court. This, 

as we have seen, is the very essence o f  the “due deference” approach in the United Kingdom  

which has also found favour in at least one decision o f the European Court o f  Human 

Rights.^ Similarly, the United States’ Supreme Court has shown a willingness to pay close 

attention to Congressional interpretation o f particular constitutional provisions, in particular 

the enforcement power under the Fourteenth Amendment/’̂  Indeed, Scalia J, so often 

associated with the restraint o f  originalism, has remarked that:-

Congress is increasingly abdicating its independent responsibility to be sure that it is being faithful to 

the Constitution... [I]f Congress is going to take the attitude that it will do anything it can get away with 

and then let the Supreme Court worry about the Constitution.. .then perhaps the presumption [of 

constitutionality] is unwarranted.^*

It is submitted, therefore, that to read Crilly v TJ Farrington^  ̂ as stating, in some way, that we 

are “barred” from examining the legitimacy o f  the presumption o f  constitutionality in a 

particular way would simply be a step too far.™

“Deference, Security and Human Rights” in Goold & Lazarus, eds., Security and Human Rights (Oxford, Hart, 
Forthcomin^{on file with author). A draft o f  this chapter was kindly provided to me by P ro f  David Dyzenhaus.

See e.g. the House o f Lords decision in Wilson v First County Trust [2003] 3 WLR 568.
In the United Kingdom see e.g. Witson v First County Trust [2001] 3 All ER 229; International Transport Koth 

GmbH V Secretary of State for the Home Department Unreported, Queens Bench, 5 D ecem ber 2001 (Sullivan J); In Re 
y4n Application by Sinn Fein for judicial Review: In Re S. 12 of the Political Parties, Elections and Riferendums Act, 2000, 
Unreported, Queens Bench, 10 April 2003, (Coghlin J). A t the European level see Hirst v The United Kingdom, no. 
74025/01,30 March 2004.

This has arisen, for example, in the context o f the Religious Freedom Restoration Act, 1993 debacle. That Act 
had been passed in order to counter the Supreme Court decision in Timployment Division v Smith (1990) 494 US 872 
which had withdrawn the strict scrutiny standard o f review from cases involving free exercise claims in respect o f 
laws o f  general (but not targeted) application. The Supreme Court then struck down the Religious Freedom 
Restoration Act, 1993 in City of Boeme v Flores (1997) 521 US 507 on the basis that Congress had improperly 
interpreted the scope o f Congressional enforcement power in Section 5 o f  the Fourteenth Amendment. The gist 
o f that power is that Congress may enforce “rights” protected through the Fourteenth Am endm ent if it can be 
shown that the states have violated those rights to a “ significant degree” . In Flores it was stated, at 520, that 
“There must be a congruence and proportionality between the injury to be prevented or remedied and the means 
adopted to that end.” Having failed to address that aspect o f  the enforcement power. Congress could no t be said 
to have properly exercised it. Similar approaches have been taken in other contexts concerning the enforcement 
power. See e.g. Kimel v Florida Board of Regents (2000) 528 US 62 (overturning Age Discrimination in Employment 
Act, 1967 as it applies to the States as outside the enforcement power); Board of Treasurers of the University of 
Alabama v Garrett (2001) 531 US 356 (holding Americans With Disabilities Act, 1990 unconstitutional in 
application to the States as outside the remit o f enforcement). For a general account o f the court’s increased 
scrutiny o f Congressional enforcem ent see Colker & Brudney, “Dissing Congress” (2001) 100 Mich. L. Rev. 80.

Quoted in Taylor, “The Tipping Point” (2000) 32 N a t’l  J. 1810, at 1811.
Crilfy V TJ Farrington [2001] 3 IR 251.
Obviously I do not mean that the Supreme Court has black-listed parliamentary debates as verboten, but simply 

that the Court believes that criticism o f the presumption cannot take account o f disparities between that which is 
presumed and that which actually “is” .
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At best, then, it seems that one may read Crilly v TJ Farrington '̂ as stating that the court itself 

would be unwilling to second guess the presumption even if could be shown that the 

Oireachtas had failed to consider the constitutional issues involved. This, however, tends to 

suggest that the court is unwilling to be critical o f  its own practices, which is hardly an 

attractive portrait o f  the judiciary. Indeed, even if  one reads the decision as advancing the 

viewpoint that the normative force o f  the presumption outweighs its basis in fact, it remains 

questionable whether this is correct or not. The normative force o f  the presumption is owed, 

in part if  not in whole, to the value o f  the image o f  the legislative process which it projects. If 

that value is over-stated then so too is a generally applicable presumption.

O f course, one could point out that the presumption has also been rationalised on the basis o f  

“respect” and “comity” between organs o f  state.’  ̂ Thus, courts may feel bound not to 

enquire into the acmal constitutional deliberations o f  the Oireachtas on the basis o f such 

“respect”. It is submitted, however, that respect must always be based upon reason -  i.e. 

reasons which we have which say that a particular person or institution is “respect worthy”.’  ̂

If we cannot explain those reasons and if we simply resort to abstract notions o f “respect”, 

then what we are talking about is not respect in any reasonable sense, but rather, as 

Thrsaymachus put it in his attack on Socrates, “bowing and scraping” "̂* which befits no-one 

but mindless “simpletons”.’  ̂ For example, the “respect” shown to constitutional decisions 

made by the early Congresses in the United States was due to the fact that the most able and 

b r i l l i a n t  constitutionalists o f the time — “minds as pure and as intelligent as this country can

Crilly V TJ Farrington [2001] 3 IR 251.
See e.g. Buckley v The A .ttom ^ General [1950] IR 67 (presumption stated as coming from “respect which one 

great organ o f  State owes to another”); Goodman International v Hamilton [1992] 2 IR 542 (speaking about 
“necessary comity between different organs o f  State”.).

For a wider use o f “respect” in constitutional theory, but respect as based on reason not abstraction, Frank 
Michelman’s recent works are quite instructive. In a nutshell, Michelman focuses on the reasons for which a 
constitutional system o f governance may be viewed as “respect-worthy” . See e.g. Michelman, “Constitutional 
Legitimation For Political Acts” (2003) 66 M .L.R . 1; Michelman, “Living With Judicial Supremacy” (2003) 38 
Wake Forest L . Rev. 579; Michelman, “Relative Constraint and Public Reason: W hat is ‘The Work We Expect o f 
Law’?”, loc. cit, n .l8 . H e draws a good deal o f  this work together in Michelman, “Ida’s Way: Constructing the 
Respect-Worthy Governmental System” (2003) 72 Fordbam L. R b v . 345.

Plato, Republic (Waterfield Trans., Oxford, Oxford University Press, 1993), at 16. (“W hat a low o f drivel, 
Socrates! Why are you deferentially bowing and scraping to each other like simpletons? I f  you reaUy want to 
know what morality is, then don’t just ask questions and look for applause by refuting every answer you 
g et...N o , state an opinion yourself: say what you think morahty is. And make sure you state your view clearly 
and precisely...”). Although, it should be noted that this is one translation o f  §336a o f  Republic. O ther 
translations differ slighdy, but the gist is much the same. See e.g. Taylor & Sydenham, The Works o f Plato, V ol I  
(Frome, Prometheus Trust, 1995), at 227 or Hamilton & Caims, The Collected Dialogues o f Plato (New York, 
Pantheon Books, 1961), at 586. The Waterfield translation, however, with its use o f the term “deferentially” 
seems particularly apt for use in this thesis!

Plato, Republic, op. cit., n.74, at 16. Although, it is fair to say that in this particular case, Thrasymachus seems to 
be more than a little harsh on Socrates and, it seems, is either bored with the pace o f the debate, or is simply 
frustrated (as indeed many were) with Socrates’ constant probing.
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boast”™ -  took legislative constitutional responsibility very seriously.^’ Thus, to mark o ff  

parliamentary debates as forbidden on the basis o f  “respect” is simply not good enough. 

Indeed, it is nothing but the worst kind o f bootstrap argument. Respect does not exist in a 

vacuum. It is founded upon reason and those reasons must also stand as justifications for the 

presumption itself which must go beyond the mantra o f “respect”. Those justifications, as I 

have argued, are found in theories about what the legislature “is” and what it “does”.’* One 

may respect the legislature because o f what you think it “is” or because o f what you believe it 

“does”, but you do not respect the legislature for no reason at all and if you do, then the 

respect you profess to show is not reaUy respect at all but an undignified submission o f one’s 

own critical faculties.

The above, I hope, has offered some reasonable argument as to why Crilly v TJ Farrington^ 

should pose no obstacles to the approach in this Chapter. It now falls to consider a more 

general methodological point raised by the American constitutional scholar, Mark Tushnet, in 

respect o f arguments which propose that Congress is a poor guardian o f the United States’ 

Constitution.**” In particular, Tushnet suggests that some o f  these arguments centre around 

the critique that Congress’s answers to constitutional questions are inconsistent with some 

externally imposed standard -  either that o f the critic or o f  the Supreme Court.*’ The kind o f  

argument Tushnet has in his sights is one which may criticise a congressional interpretation o f  

the Constitution simply on the basis that the Supreme Court later reached a different

McCulloch V Maryland (1819) 17 U.S. (4 Wheat.) 316, at 401-02 (“Power now contested was exercised by the first 
Congress ... and being supported by arguments which convinced minds as pure and as intelligent as this country 
can boast, it became a law.”).

See e.g. Myers v The United States (1926) 272 US 52 (deference to “masterly” arguments o f  Madison in respect o f 
presidential power to remove officers appointed by the Senate); Marsh v Chambers (1983) 463 US 783, at 787-90 
(arguing that since the First Congress provided for a legislative chaplain, that such a practice did not violate the 
Establishment clause); Williams v The United States (1933) 289 US 553, at 573-574 (holding that Judiciary Act, 1789 
was “practically contemporaneous with the Constitution,” and o f “great value in expounding the meaning o f  the 
judicial article o f  that instrument”). For discussion see Currie, The Constitution in Congress: The Federalist Period 
1789-1801 (Chicago, University o f  Chicago Press, 1997), at 116: (“constitutional question[s] cropped up...every 
time someone sneezed and one proposal after another was subjected to intensive debate to determine its 
compatibility with relevant constitutional provisions”).

Thus the classic Buckl^ statement about “respect” between organs o f  State obscures more than it reveals about 
the rationale o f  the presumption because it says nothing about why such respect is required. In this respect, one 
may doubt the extension o f  the presumption to executive and government acts, such as the making o f 
proclamations under Article 38.3 and Part V o f  the Offences Against the State Act, 1939. In Kavanagh v Ireland 
[1996] 1 IR 321, at 355 Barrington J argued that since the presumption is extended to the legislature by reason o f 
“respect” to a “great organ o f  State” then it should equally be extended to the executive, who is also such an 
organ o f State. With respect, it does not follow that the reasons why we may respect legislative constitutional 
interpretation are the same reasons why we may respect the executive’s ability to abide by the Constitution.

Crilly V TJ Farrington [2001] 3 IR 251.
See Tushnet, Taking the Constitution From the Courts, op. cit., n.6, at Chapter 3. A more pointed expression 

o f his arguments can be found in Tushnet, “Evaluating Congressional Constitutional Interpretation: Some 
Criteria and Two Formal Case Studies”, loc. cit, n.64.

Tushnet, “Evaluating Congressional Constitutional Interpretation: Some Criteria and Two Formal Case 
Studies”, loc. cit., n.64, at 1404.
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interpretation.**^ That, as he says, assumes that the Supreme Court has a monopoly on the 

provision of right constitutional answers which is, of course, the very point at issue. 

Moreover, it assumes the very possibility o f indisputably right answers when reasonable minds 

may well disagree over important constitutional questions:-

The mere fact that Congress disagrees with the Supreme Court or with the critic does not establish that 

Congress behaved in a manner that demonstrates its inability to arrive at reasonable conclusions about 

the Constitution.®^

Tushnet is surely correct insofar as he means that a disagreement as between a conscientious 

legislamre performing its constitutional duty and a review court cannot indicate legislative 

constitutional incompetence.*'* However, Tushnet’s argument depends on the assumption that 

the legislature actually deals with constitutional questions in a manner which makes it 

reasonable to describe the relationship between the legislature and court as one o f “reasonable 

disagreement” . The argument in this section, however, is quite different. It does not propose 

that actual legislative constitutional interpretation is “worse” in any substantive sense than judicial 

constitutional interpretation. Rather, it simply proposes that the Irish experience suggests 

that, in fact, the legislature may not conduct any constitutional interpretation in the sense 

which the presumption presumes it to.

The Irish Nationality and Citizenship Act, 1956.

Section 8 o f the Irish Nationality and Citi2enship Act, 1956 provided for a near automatic 

grant of Irish citizenship to a female alien upon her marriage to a male Irish citizen. Whereas 

certain formalities were required, there was no discretion vested in any person or institution to 

refuse the grant.*^ The situation was quite different in respect o f a male alien marrying a female

Ibid., at 1404-1405. In Taking the Constitution Away From the Courts, op. at., n.6, at 65-66 Tushnet, seems to target 
this criticism at Mikva, “How Well Does Congress Support and Defend the Constitution”, toe. at., n .l7 who, as 
we will see later, did seem to criticise congressional interpretation on the basis that it did not “keep-up” with 
judicial rulings on the Constitution. Mikva’s position is discussed below, at 277.

Tushnet, “Evaluating Congressional Constitutional Interpretation: Some Criteria and Two Formal Case 
Studies”, loc. cit., n.64, at 1404.

Tushnet’s arguments for legislative constitutional guardianship depend on viewing legislators as engaged in 
conscientious development o f  the “thin” constitution — i.e. the general principles encapsulated in the BiU of 
Rights informed by the Declaration o f Independence. See Taking the Constitution From the Courts, op. cit., n.6, 
at 9-14, 51.

The conferral did not automatically occur upon marriage, but rather on the lodgment o f a pro forma declaration 
with “any Irish diplomatic mission or consular office, either before or at, any time after the marriage accepting 
Irish citizenship as her post-nuptial citizenship.” See s.8(l) o f  the Irish Nationality and Citizenship Act, 1956. 
That, however, was no more than a formality. There was no discretion to reject such a declaration on any 
substantive grounds.
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Irish citizen. A man in such a position was required to apply for citizenship to tiae Minister 

for Justice in whom  was vested an absolute discretion to accept or reject the application. 

W hen M ohammed Ali Somjee applied for citizenship consequent upon his marriage to an 

Irish citizen, his application was rejected. He thus brought an action clamping that s.8 effected 

an unconstitutional discrimination. This argum ent was rejected by Keane J in Somjee v Minister 

for fustice.̂ '̂

It was argued that the difference in treatm ent afforded by s.8 was a discrimination based upon 

sex alone and therefore unlawful. Keane J ’s judgment is entirely prem ised on a presum ption 

that the Oireachtas had legitimate reasons to make such a “diversity o f  arrangements” because 

he held that he was entided to presum e that the classification had been drawn according to 

factors other than sex.**̂  In particular, he held that he was entided to presum e that the 

legislature had regard to:-

[T]he social, econom ic and political condition which might prevail in the various jurisdictions from  

which alien aspirants for citizenship might come. **

And that:-

[I]t was open to the Legislature to take the view that.. .the likelihood o f  females being engaged in any o f  

the activities which might be relevant to considering an application for citizenship was sufficiendy 

remote to justify the automatic granting o f  citizenship.

T he presum ption was clearly quite influential in Somjee. As Keane J held, “it follows” from  the 

above presum ptions that the differential in treatm ent, or “diversity o f arrangem ents” , is 

legitimate under Article 40.1.^ However, there is absolutely no evidence o f anything during 

the entirety o f the legislative process o f  the Bill which would justify any o f Keane J ’s 

presum ptions. In actual fact, s.8 was not discussed at all, let alone through the lens o f the 

different problems which may be posed by male and female aliens. The high water-mark o f 

legislative consideration o f s.8 is a m ention in passing by James Everett, the then M inister for

S'’’ [1981] ILRM 324.
For our purposes, we need not be concerned with what seems to be an implicit concession in Somjee that 

gender-based discriminations are prima facie unlawful. All we are concerned with is the fact that he presumed that 
the legislature acted constitutionally — i.e. meted out different treatment on the basis o f  som e reasonable or 
appropriate difference between male and female aliens.

[1981] ILR M 324, at 326.
[1981] ILRiM324, at 326.
[1981] ILRM 324, at 326.
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Justice, during the formal reading o f the Bill in the Dail at the second stage'” o f the legislative 

process, but that was it.'*̂  It is agreed upon, without any discussion at committee stage'*̂  and is 

not mentioned on report.' '̂' The Seanad too, are equally unconcerned with s.8.'̂ ^

Indeed, this is quite surprising given the objective o f the Bill as stated by Deputy Esmonde:-

[It] is our aim and object to extend as far as possible citizenship to those who certainly have Irish blood 

in their veins and I welcome particularly the return to Ireland under our own Governm ent o f many 

people who emigrated in bygone days.***

If this was part o f  the objective o f the Bill, then one may reasonably expect the legislature to 

have offered some argument as to why citizenship was to be extended to female aliens who 

had no “Irish blood in their veins”. Was the discrimination between male and female aliens 

simply a reUc o f  the old view that the woman’s identity became subsumed with that o f her 

husband?’’ It is, o f  course, impossible to teU. But it is equally impossible to teU if the 

legislature had any good reason for effecting the discrimination they did and, insofar as one 

must base one’s conclusions on observable evidence, there simply is none. In short, the 

presumption as applied in Somjee was not deserved in fact. The legislature simply did not reach 

any o f the conclusions which Keane J ascribed to it.’*

The second stage o f  the legislative process is the first point at which debate takes place. The first stage is 
simply when formal agreement is sought to introduce a BiU to the relevant house and no debate over the Bill 
takes place at this stage — it is usually recorded simply as a vote in favour o f the introduction o f the Bill or a 
simple record o f “leave granted” , as in the case o f the Bill under discussion, where leave was granted on 13 July, 
1955. See 152 Dail Debates 680.

See 154 Dail Debates 1001-1002. The Minister basically outlined the effect o f s,8 and seemed to argue that the 
point o f the section was to remedy defects in previous legislation which may have failed to properly vindicate 
marital rights in cases where a woman, marrying an Irish male, may encounter problems in entering the country. 
He does m ention that the section wiU not offer the same rights to males, but offers little reason why this is.
'*3 The BiU was referred to the Committee on Finance which sat on 22 March, 1956. Whereas there was debate 
over some o f the sections o f  the Bill, s.8 was passed without com m ent with the record reading “Sections 7 to 13 
inclusive agreed to.” See 155 Dail Debates 1058.

The report stage (the fourth stage o f  the process) took place on 10 April, 1956 where nothing was said about 
s.8. See 156 Dail Debates 18-19.

A t the second stage in the Seanad Debate s.8 was not mentioned. See 46 Seanad Debates 84-98. The Bill was 
referred for committee stage in the Seanad which took place on 4 July, 1956. Again, whereas comprehensive 
debate took place over aspects o f  the BiU, s.8 was passed without comment. See 46 Seanad Debates 476; “Sections 
8 to 14, inclusive, agreed to.” The BiU returned for report on 5 July, 1956 where again nothing was said about 
s.8. See 46 Seanad Debates 538-544.

154 Dail Debates 1014.
Insofar as a>  ̂comments were made on s.8, it is arguable that this seems implicit in the Minister’s explanation 

o f  the section at the second stage in the Dail where he continuously associated the extension o f quasi-automatic 
citizenship to women on a relatively cryptic invocation o f Article 41. However, it is difficult to understand how 
Article 41 can be invoked to distinguish between husbands and wives in respect o f citizenship. At best it seems 
to be an attem pt to “level up” problems the Minister identified in previous legislation (the Irish Nationality and 
Citizenship Act, 1935) without noticing that the proposed solution effects a discrimination o f its own.

If, in fact, one disagreed with my argument that the presumption envisages legislative debate in some meaningful 
sense beyond government controlled decision-making, then it remains that there is not evidence that the Minister 
or government had reached any opinion on the constitutionality o f s.8 in the manner which Keane J later
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It is hard to understate the effect of the presumption in Somjee. Because of it, Keane J felt 

entitled to hold that the discrimination alleged in Somjee was legitimate because it had a 

sufficient grounding in the sense that men from other countries may pose problems that 

women would not. As an independent proposition, the soundness o f this may be queried. 

What is important, however, is that through the presumption Keane J basically takes no 

responsibility for the correctness of empirical judgments which are supposedly the reason for 

denying a constimtional claim. For Keane J to reach the same conclusions (i.e. about the 

problems posed by men as opposed to women) he would have to take moral responsibility for 

such assertions. However, by deferring to hypothetical but non-existent legislative judgments, 

he excused himself from taking that responsibility. Thus, the Court avoids the responsibility of 

independent review through deferring to a non-existent legislative decision with the effect that 

no single institution ever exercised an independent decision-making faculty in respect of 

Mohammed Ali Somjee’s rights.

One may recall that the very idea of deference involves the reasonable belief that the 

legislature may be better decision makers than the court in some, or indeed in all, 

constitutional issues. The essence o f deference, however, is deference to a decision actually made. 

If the legislature does not actually decide on matters o f rights, then it starts to make less sense to 

“defer” to its decisions because they do not exist?'̂

O f course, one could point out that many years had passed between the passage of the Act 

and the decision in Somjee and perhaps it may be unreasonable to expect legislative decision

making then to take account of an issue which arose over twenty years later. Maybe time does 

make fools of us all and perhaps new circumstances can raise issues beyond the range of 

legislative foresight. This point is discussed in more detail in Chapter 8, but one must surely 

grant that time’s constant creep is a reason not to presume legislative decisions made at some 

relatively distant point in the past were made with a super-human foresight about what the 

future may hold. Again, deference does not mean that we forget about rights — it simply means 

that courts may defer to the decisions of other bodies in respect of those rights. If other

presumed it to have, aside from the near impenetrable presumption that the Attorney General would have raised 
these matters, and advised o f  the Bill’s constitutionality.

O f  course, there may be oMfr tools o f  restraint besides deference which could be used irrespective o f  whether 
the legislature considered questions which later arise in court. However, this thesis deals solely with the question 
o f  deference. Indeed, if, in fact, the effect o f  the argument here (and in this thesis generally) is to prod debate 
away from deference into discussion o f  other models o f  restraint then so be it; but the point in the text above 
does not suffer simply because there may be other ways to pursue judicial restraint that do not depend on the 
legislature deciding constitutional issues.
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bodies such as the legislature are not making those decisions, then the case for deference is 

weak at best.

The European Parliament Elections Act, 1997

Section 13 o f  the European Parliament Elections Act, 1997 provided that a person wishing to 

stand for European election had to provide a £1,000 deposit for his or her candidacy to be 

accepted by the relevant returning officer. The deposit would be returned in the event that 

the candidate received at least one-third o f  the quota. For those w ho did no t receive these 

votes, the £1,000 was, essentially, the “cost” o f  candidacy — a cost which the plaintiff in 

Redmond v The Minister for the Environment'*^ could not afford.’”’ In the High Court, H erbert J 

held the deposit requirem ent to be unconstitutional.’*̂̂

The claim, as far as is relevant, turned on Article 40.1 and the question o f w hether the deposit 

requirem ent (Herbert J accepted that it discriminated between persons on the basis o f wealth) 

was objectively justifiable. The State argued that the deposit requirem ent was necessary in 

order to guard against crank candidates and to ensure that those w ho propose themselves for 

positions o f  such public responsibility are taking it s e r i o u s l y . H e r b e r t  J, however, held that 

the deposit system overshot this seemingly legitimate objective. W ith the aid o f detailed 

expert evidence,’”'' he concluded that the State could secure the same objectives by less 

restrictive m ethods such as, for example, a system requiring the collection o f  a certain am ount 

o f  signatures in support o f  candidacy and so on.’°̂  In what is essentially an application o f 

proportionality or m eans-end review, it was effectively held that the State had failed to use the

[2001] 4 IR 61.
The facts in relation to the meagre means o f  Thomas Redmond are detailed in [2001] 4 IR 61, at 67-68 and are 

summed up at 78 by Herbert} where he found as a matter o f  fact that the plaintiff could not “without undue 
hardship” afford to stand for election. In actual fact, the plaintiff had found himself unable to stand for both 
Dail and European election in 1992 and 1994 respectively as s.47 o f the Electoral Act, 1992 imposed a similar, 
but less expensive, requirement for Dail elections. Also, it should be noted that whereas the deposit requirement 
was, at the time o f  hearing, found in s. 13 o f  the European Parliament Elections Act, 1997, the provision that 
“stung” the plaintiff in 1994 was its predecessor -  s.lO o f the European Assembly Elections Act, 1977.

Herbert] also struck down s.47 o f  the Electoral Act, 1992 but he did so on the basis o f  Article 16. The focus 
in this section is on the Article 40.1 limb o f the claim. One should note also that the deposit required for Dail 
elections was returnable on receipt o f a quarter o f the quota, rather than the one-third requirement for European 
elections.

[2001] 4 IR 61, at 83, 89.
™ Discussed in detail at [2001] 4 IR 61, at 81-90.

[2001] 4 IR 61, at 84. Whereas it was argued that a relaxation o f the deposit system would result in a huge 
flood o f  vexatious candidates, Herbert J responded that this was “based upon surmise and no evidential link has 
been shown to exist between the number o f  persons in fact standing for election and these requirements.” See 
[2001] 4 IR 61, at 88.
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least restrictive means possible to achieve the o b j e c t i v e . T h e r e f o r e ,  the presumption as 

applied through the lens o f  proportionality review would hold that the legislature should be 

presumed to have considered the possibility o f  alternative measures and to have rejected those 

as inconsistent with the objective.'”’

Bernard Allen, the then Minister o f  State at the Department o f  the Environment, led the 

reading o f  the European Parliament Elections Bill, 1996 to the Dail on the 7* o f  Novem ber, 

1996.’™ Whereas several deputies spoke on the Bill, only Trevor Sargent o f  the Green Party 

raised the issue o f  the deposit requirement.'®^ Indeed, his arguments were reasonably close to 

the reasoning em ployed by the High Court. H e argued that the deposit requirement may 

exclude the non-wealthy and that a system based on obtaining supporting signatures could  

prove more equitable and fair."” Moreover, he expressed the hope that the “Minister would  

give [the Dail] the G overnm ent’s view s” on the matter.'” Indeed, Deputy Allen specifically 

pointed out that the issue o f  alternative measures would be considered at com m ittee stage. 

However, during the deliberations o f  the Select Comm ittee on Finance and General Affairs"^ 

not one single word about the deposit system was said."'' Thus, the issue raised at the second  

stage, which if  at least discussed at com m ittee may have allowed the legislature to reach some 

decision on the point which later became relevant in Redmond, seems to have fallen through 

the net.

Although, it should be noted that proportionality or means-end review is not addressed by name in Herbert 
J ’s judgment.

See e.g. Wilson v First Coun^ Trust [2001] 3 All ER 229; International Transport Roth GmbH v Secretary of State for the 
Home Department [2002] 3 WLR 344; In Re A n  Application by Sinn Fein for judicial Review: In R^ S .12 of the Political 
Parties, E.lections and Rsferendums Act, 2000, Unreported, Queens Bench, 10 April 2003 (Coglin J).

As is the norm, there was no debate at the first stage — it was simply the formal approval o f  a m otion to lay a 
Bin before the houses which was granted on 8* May, 1996. See 465 Dail Debates 9-10. The first “real” reading o f 
the Bill was done at the second stage. See 471 Dail Debates 484-528.
I"’ 471 Dail Debates 5X5-319.

471 Dail Debates 517 (“The Bill provides that the deposit for a candidate standing for election remains at 
£1,000 and proposes some change in respect o f  retaining the deposit for unsuccessful candidates. W hat message 
are we sending out when we ask people to come up with £1,000 if they are to stand for the European election? A 
num ber o f groups with whom I have spoken say a more democratic and genuine way o f  vetting candidates would 
be to require them to collect a certain num ber o f  signatures. In that way people could indicate they have a certain 
level o f  support, are sincere and are com petent to stand for election. Under the present system, whereby a 
deposit o f £1,000 is required, the chances are that people who are wealthy and insincere, including jokers, wiU 
stand simply because they have the money to throw around. That system should not be encouraged. It is not the 
best way o f securing a list o f  people to stand as candidates.”)

471 Dail Debates 5 \1 .
471 Dail Debates 527 (“ ...I  appreciate this useful and constructive debate.. .Many points were raised, 

including.. .deposits for nom inations...! thank the deputies for their contributions and I will attem pt to deal on 
Committee Stage with the many diverse issues which were raised”). It is note-worthy, however, that Deputy 
Allen was unable, as requested, to provide the G overnm ent’s reasons for excluding alternative measures.
"3 W hich sat in consideration o f the BiU on the 3'’“* o f  December, 1996. See Select Committee on Finance and General 
Affairs, Tuesday, 3 December 1996 (FT, N o 1-A).

See Select Committee on Finance and General Affairs, Tuesday, 3 December, 1996 (FT, N o 1-A), at 8 (“Sections 7- 
15 inclusive, agreed to”).
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Indeed, in other areas o f debate, the record o f the Select Committee on Finance and General 

Affairs strikes an ominous tone in respect o f legislative constitutional responsibility. Deputy 

Allen moved an amendment designed to allow candidates for European election who had no 

Irish party affiliation to have the name o f  a European political organization displayed on the 

ballot. This, however, would depend on the submission o f  a “certificate o f  European political 

affiliation” which was available only to existing MEPs. Thus, non-incumbent candidates 

could not have such an affiliation listed."^ It was suggested by Deputy Nealon that this may 

be unfair and could lead to a “test case”.”  ̂ In response Deputy AUen replied that “[a]nyone is 

entitied to go to court and contest the law”.’” The amendment was, in fact, withdrawn 

pending the taking o f advice on the matter and tabled for further debate at report stage on the 

Bill’s return to open session.”®

With respect, the presumption is not predicated on allowing the legislature to “let the courts 

worry about it”. Rather, the presumption is, at least in part, predicated on the assumption that 

legislators do not adopt this kind o f mentality and themselves take constitutional scrutiny 

seriously. This, however, is not an exclusively Irish phenomenon. Abner Mikva, for example, 

argues from his own experience in Congress that legislators frequentiy leave constitutional 

issues for the court, to the exclusion o f  their own scrutiny.” '̂ Indeed, Louis Fisher offers a 

particularly powerful example in the context o f Senate debates over proposed Presidential 

item-veto power in relation to appropriation biUs which raised serious constitutional

As Deputy Allen put it “To obtain a certificate o f European political affiliation, one would have to be an 
ME P . . See Select Committee on Finance and General Affairs, Tuesday, 3 December 1996 (FT, N o 1-A), at 14.

See Select Committee on Finance and General Affairs, Tuesday, 3 December, 1996 (FT, N o 1-A), at 15.
See Select Committee on Finance and General Affairs, Tuesday, 3 December, 1996 (FT, N o 1-A), at 16.

*'* See Select Committee on Finance and General Affairs, Tuesday, 3 December, 1996 (FT, N o 1-A), at 18.
Mikva, “How Well Does Congress Support and Defend the Constitution”, loc. cit., n .l7 , at 588-589, 609-610. 

Indeed, this was a worry for James-Bradley Thayer. In his essay, “The Origins and Scope o f the American 
Doctrine o f Constitutional Law” , loc. cit., n . l l ,  he proposed the “beyond reasonable doubt standard” for 
constitutional review partly on the basis that he felt that judicial review, as it was, had a debilitating effect on 
popular (but not, it seems, congressional) constitutional thinking. The court basically did the thinking for the 
people and thus, the argument ran, a less active court, would have to let the people think for themselves. See 
Tushnet, “Thayer’s Target; Judicial Review or Democracy?” (1993) 88 Na'. U. L. Rev. 1 In recent years, Tushnet 
has developed this argument to propose that judicial independence may be the cause o f the legislatures willingness 
to pass-the-buck to the courts -  the “judicial over-hang” . See, Tushnet, Taking the Constitution Aw c^ From the 
Courts, op. cit., n.6, at 57-65. The difficulty with applying this argument in Ireland is, however, that it depends on 
the prior existence o f  intense judicial scrutiny o f legislation under the banner o f rights which, in turn, 
“debilitates” the legislative desire to conduct its own scrutiny. In Ireland, however, we do not have intensity in 
review at the same levels o f  the strict scrutiny standard. As we have seen, our courts are, as a general 
proposition, far more deferential than that and it is far from clear that deferential review can legitimately be 
understood to have a debilitating effect on the legislature’s own scrutiny. In any event, Tushnet’s concept o f the 
“judicial overhang” may explain legislative constitutional irresponsibility, but it cannot excuse it. Even i f  courts 
“stood poised” to strike down legislation, we can still reasonably expect our legislative assembly to put their best 
effort into their own constitutional scrutiny. Indeed, in Chapter 10, it is argued that the theory o f  deference 
advanced in this thesis (discussed in Chapters 9 and 10) positively encourages legislative constitutional 
responsibility. See Chapter 10, at 400-403.
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concerns.'^" Senator D ixon, aware o f  the constitutional issues surrounding Presidential item- 

veto power, proposed abdication:-

[I]t is for the courts, not the Senate. Nobody knows, because the courts have never ru led ...It comes 

down then, to the question o f whether this is a good idea.'^'

[T]he only question is whether we have the courage to let the Supreme Court o f  the United States 

decide.'^^

In response Senator G orton offered the following chastisement o f  this mindset:-

[Y]ou swore an oath, as I did, when you became Members o f this body to uphold the Constitution of 

the United States. You cannot hide behind the fact that the Supreme Court o f the United States has 

final authority on constitutional questions. You cannot hide behind that proposition to ignore your 

own duty to properly interpret the Constitution, which you have inherited after 200 years o f history. It 

is your duty to make a judgment as to whether or not this amendment is constitutional.'^^

O f course, Irish members o f  parliament are not constitutionally bound to swear oaths to 

uphold the Constitution.'^”* Rather, our judges are.'^  ̂ Nevertheless, our judge-made 

presumption o f  constitutionality basically assumes that our legislators may as well have taken 

such an oath, because Irish courts presume the legislature to take the Constitution as its guide, 

just as a Senator’s (or indeed a Congressman’s) oath binds him to take the Constitution as his 

guide.

The Minister o f  State, as we have seen, said that he would take advice on  the issue o f  the 

“certificate o f  European political affiliation” and re-open the matter at the report stage.'^’ At 

report, the Minister did indeed m ove the same amendment.'^ H e emphasised that he had 

considered the matter and, it seems, had taken advice from the Attorney General.'^® However,

May 3, 1984) cited in Fisher, “Constitutional Interpretation by

May 3, 1984) cited in Fisher, “Constitutional Interpretation by

May 3, 1984) cited in Fisher, “Constitutional Interpretation by

Fisher, “Constitutional Interpretation by Members o f Congress”, loc. cit., n.64, at 719-722.
180 Congressional Record S5297 (daily ed.. May 3,

Members o f Congress”, loc. cit., n.64, at 720.
180 Congressional Record S5313 (daily ed.. May 3,

Members o f  Congress”, loc. cit., n.64, at 720.
180 Congressional Record S5314 (daily ed.. May 3,

Members o f  Congress”, loc. cit, n.64, at 721.
It may be noted, however, that the President, under Article 12.8 must swear an oath to “maintain” the 

Constitution and “uphold its laws”.
' 5̂ Article 34.5 o f the Constitution.

Article VI § 3 o f the Constitution requires both Congressmen and Senators to take such an oath. The terms 
o f the oath are provided for by statute in (1976) 5 USC § 3331.

I.e. when the Bill returns to the house (be it Dail or Seanad) to vote on the decisions made at committee.
'2* 473 DdilDebates 895.

473 Ddil Debates 897.
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none of this advice is disclosed in any sense to the Dail. Rather, he simply states his unreasoned 

view that the BiU is constitutionally sound.

We may now return to the section struck down in Kedmond — s.13. As we have seen, the Select 

Committee on Finance and General Affairs did not discuss it at all. It is therefore 

unsurprising that nothing more is said about it at report stage.^^° In short then, the matter has 

effectively sailed through the Dail without serious consideration at all despite being raised by 

Deputy Sargent in language close to that which the High Court eventually uses to strike down 

the deposit system. Would the Seanad fare any better?’̂ ’ Senator Dardis re-iterated Deputy 

Sargent’s criticism o f the deposit requirement which had largely been ignored during Dail 

p r o c e s s . D e p u t y  Allen responded as foUows:-

An electoral deposit is a mechanism used in this and in som e other countries to put an obstacle in the 

way o f  purely frivolous candidates and in recognition o f  the privileges to which a candidate is entitled — 

for example, free copies o f  the register, the right to demand that electors be challenged or arrested at 

polling stations, or the right to demand a complete recount o f  the votes. Alternative ways o f  achieving 

this objective and establishing that the candidate has serious support, such as requiring a significant 

number o f  signatures or restricting the right to nominate to registered political parties, are difficult to 

operate or are unacceptable in principle.

It is notable that there has been no reasoning offered as to how or why alternative methods 

are difficult to operate or why they are unacceptable in principle. It may well be the case that 

the Minister (or his staff) did conduct research into alternative methods and it may be that the 

Minister decided that they were unacceptable. However, nothing substantive about this is 

made available to the legislative assembly. If anything, this amounts to telling the legislature 

that “someone has thought about that, so you don’t need to worry” and, indeed, reflects the 

approach taken to the “certificate o f European political affiliation”. Here, a ministerial 

decision is made, on the advice of others, which is then simply “stated” before the legislature 

in a manner which positively disables the legislature from examining the reasonableness or 

otherwise of such proposals.’̂ '' Indeed, it is reasonable to ask whether many would think a

The bill returned for report on 22 January, 1997. See 473 D ail Debates 892-901 where nothing was said about 
s.13.

The Bin came before the Seanad for its second reading on the 13 February, 1997. See 150 Seanad Debates 143- 
167.
•52 150 Seanad Debates 162. Senator Dardis, despite “not liking” such a deposit provision, also said that the Bill 
was “uncontroversial” . See 150 Seanad Debates 160.

150 Seanad Debates 167.
Indeed, if  there is evidence o f  the difficulty o f  operating o f  such systems, would one not expect this to have 

been put forward during the committee stage as a strong reply to Deputy Sargent’s suggestion?
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judicial decision which decided a point of constitutional law as tersely as the Minister did 

should be open to the criticism that it offered conclusions without reason?

If, o f course, one is comfortable with viewing the “legislature” as the “Minister”, then it would 

follow that the “legislature” had directed its mind to the Constitution, even if it did so in terse 

and baldly stated terms. It remains, however, that there is no way that the legislature, in the 

sense conceptualised by the presumption, gave any serious consideration to the point upon 

which the decision in Kedmond turned. Rather, we see somewhat of a reflection o f Foucault’s 

famous observation that power, once exercised by Kings in great halls for all to see, now tends 

to be exercised beyond the sight of the public — not in “legislatures”, but in departments and 

cabinet m e e t i n g s . I n  any event, the Bill was returned to the Dail without amendments and 

signed by the President on the 24'*’ of February, 1997. The passage of the European 

Parliament Elections Bill, 1996 into law is hardly a paradigm case upon which one could 

rationalize the presumption of constitutionality afforded to the legislature.

The Health (Amendment) (N o.2) Bill, 2004.

In 1976 the Supreme Court held, as a matter o f statutory interpretation, that elderly persons 

who received in-patient services in hospitals or convalescent homes were not chargeable for 

the costs of that care.” *' Notwithstanding this ruling, the State administration continued to 

charge for such services. This, it seems, continued without much serious official attention 

until the introduction of the Health (Amendment) (No.2) Bill, 2004 which attempted to 

retrospectively validate the charges which had been illegally imposed.’̂ ’ The Supreme Court, 

in ^e Article 26 and the Health Amendment (No.2) Bill, 2004, struck down this legislation and, as is

’’5 Foucault, Discipline and Punish: The Birth of the Prison (2"** ed., Sheridan trans., Vintage Books, 1995), at 257.
In Rf Maud Mclnem^ [1976-1977] ILRM 229. In technical terms, the position was as follows. Section 54 o f  

the Health Act, 1953 established a class o f  support referred to as “institutional assistance”, the nature o f  which 
was, essentially, the provision o f  shelter and maintenance. Institutional assistance, however, was not free. 
However, s.51 o f  the Health Act, 1970 introduced the concept o f  “in-patient” treatment which was free to 
medical card holders and which referred to more than the provision o f  shelter and maintenance, but required 
som ething more akin to medical or nursing care. Maud had been in care for som e time, having been transferred 
to St. Brigids H om e from Grangegorman and at her advanced stage in Ufe, received the general standard o f  care 
one may expect in a geriatric institution -  namely more than support from the “shelter and maintenance” 
perspective, but nursing and para-medical support. The Supreme Court, upholding the decision o f  Finlay P in 
the High Court, held that such care could only be classed as “in-patient” care and thus was not chargeable.

Indeed, a legal opinion detailing the UlegaUty o f  such charges was submitted to the then Minister for Health 
Michael Martin, w ho did not read it. See 595 D dit Debates 933-934 per Deputy Twom ey (“It is terrible behaviour 
on the part o f  a Minister to admit that he never bothered to read the report, especially when the health boards 
were pressunng him and the Department to give a clear and defined direction on these charges. The report was 
ignored”). The whole story o f  the debacle is told in HowUn, del Rio & Shariff, “The Health BUI Fiasco: Thirty 
Years o f  Doublethink?” in O ’D ell ed,. Older People in Modem Ireland: Essays on: Lmw and Poliqi (Dublin, First Law, 
2006) 495.
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the norm, held that the presumption o f  constitutionality was applicable. By this point, enough 

has been said about the logic o f the presumption — the question is simply whether it was 

deserved.

This complex issue was rushed through the Dail in a few hours with a comically short 

committee stage. Indeed, some deputies specifically pointed this out. Dr Twomey said just 

before 12 noon:-

The length o f  time we have been given to examine the Bill has been too short to have any discussion of 

it with other parliamentarians, to seek legal opinion or even to allow outside interests to express their 

views on it. The Bill was only published yesterday morning and we are expected to rush it through the 

House before 3.30 p.m.*^*

Deputy McManus said that:-

This Bill is being rushed through the House without proper preparation and debate and without 

consideration o f its constitutional im plications...

It is im portant that the constitutional aspects o f this legislation should be scrutinised fuUy and that we 

should be given time to ensure that everything is done to address this matter.

Thus, the constimtional “debate” o f  the Dail did not progress much beyond a few’ remarks by 

Deputy McManus about retrospectivity and some general comments about property rights. 

On the other hand, the Minister for Health, Mary Hamey, stated that advice received from the 

Attorney General and outside counsel (including Dr. Gerard Hogan) was that the Bill was 

constitutional. As with Bernard AUen’s assertion about alternative measures in the Seanad 

during the process o f the European Parliament Elections Bill, 1996, this was simply stated

595 Dail Debates
595 Dail Debates 940.
595 Dail Debates 944.
It is, perhaps worthwhile to note that opposition deputies in this debate seem to have a sense o f constitutional 

responsibility which did not seem present in relation to the debate over the European Parliament Elections Bill, 
1996. In this regard it may be interesting to note that Paul Brest has argued that constitutional debate in the 
United States’ legislature tends to be partisan in the sense that it’s not really the “Constitution” that counts, but 
partisan politics in the sense that the Constitution provides simply a means to “get at” legislative proposals. See 
Brest, “Congress as Constitutional Decisionmaker and Its Power To Counter Judicial Doctrine”, loc. cit., n .l7 , at 
93. In an Irish context see Dinan, “Constitution and Parliament” , loc. cit., n.36, at 75 (“In  any Dail debate, the 
opposition seems m ore concerned with selling itself to the electorate -  at least those who read the newspaper 
reports o f Dail proceedings — than with teasing out the full implications o f  existing or proposed government 
policy” .). See also Chubb, The Government and Politics of Inland, op. cit., n.36, at 203 (“The Oireachtas and 
particularly the Dail is a platform upon which the Opposition makes a continuous appeal to the electorate.. .The 
Opposition either does not want to play a constructive role or, if  it does, it is not permitted to do so.”). One may 
query whether, even with more time, the Dail would “scrutinise fuUy” the “constitutional implications o f the BiU” 
or whether this was simply opposition for the sake o f opposition.
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without any reasoned elaboration. In this regard, it is interesting to note that the Minister 

circulated “a brief background note on the history o f the legislative basis on which charges 

have been raised up to now”.’'*̂ O f this Deputy McManus stated that:-

The Minister has said she has attached all the facts and information available to her but she has not 

done that. She has not attached the legal opinion that we should see, and that I have requested.''*^

It seems, again, that the constitutional advice given to government vs, shielded from legislative 

scrutiny. However, Deputy O ’Donovan was particularly willing to accept this:-

I will [support the Bill] because the Attorney General has given clear and succinct advice to 

Government and it would be negligent o f  the Government not to act on that advice.

It may be negligent of our government not to act on the advice o f our Attorney General, but 

it is just wrong to equate that with a “legislative” constitutional decision if by “legislative” one 

means anything more than a majority acting blindly under executive direction. For the 

presumption to apply in such a case, would mean, at best, a presumption that the government is 

passing constitutional law, or worse stiU, that the A.ttomej General and his advisers are getting it 

right whilst, at the same time, veiling those constitutional opinions with an air of secrecy 

which ill befits our national legislative assembly. The presumption is about the expected 

workings o f a democratic legislature not, and with the greatest o f respect to people who 

probably know a great more about law than I do, the expertise o f the Attorney General’s legal 

advisers. Indeed, the whole point o f the presumption is undermined by this kind of blind 

deference to legal advice received by the executive which simply contributes to the inference 

that real power is not exercised in open session, but rather by the executive either in cabinet or 

at the departmental level.''*^

The second stage — such that it was — ended at three o’clock. The committee stage ended half 

an hour later with not a single mention of the Constitution.’'*'̂  The Health (No.2) 

(Amendment) BiU, 2004, again, offers no foundation for the presumption of

See 595 Ddil Debates 929.
595 Ddil Debates 940.
595 Ddil Debates 950.
This is not an exclusively Irish phenomenon. In a forthcoming work David Dyzenhaus & Murray Hunt 

discuss the extent to which deference to the State’s assertion o f  a state o f emergency in v Secretary of State
for the Home Department [2004] UKHL 56 was “blind” in the sense that it amounted to deference to conclusions 
reached by the Special Immigration Appeals Commission on the basis o f  confidential information provided to it 
in closed session, disclosed to the Attorney General, but not disclosed to Parliament in open session; Dyzenhaus 
& Hunt, “Deference, Security and Human Rights” in Goold & Lazarus, eds.. Security and Human Rights, loc. a t, 
n.64 (on file with author). A draft o f this chapter was kindly provided to me by Prof David Dyzenhaus.

595 Ddil Debates 983-990.

259



Chapter 7 — Democraiy and Deference in Ireland 

constitutionality.’'*’ At best, constitutional questions may have been considered at a high 

governmental level without disclosure to the elected assembly as a whole. There is simply no 

way that the “legislature” in any reasonable sense could have thought about the constitutional 

issues attendant on this Bill. Its ultimate passage was not an act o f granting legislative 

imprimatur to its constitutionality, but rather simply a numbers game with legislation forced 

through by the government and its supporters.’'*®

One could point out that the issue was pressing and some response was absolutely necessary. 

That is perfecdy reasonable and one may readily accept that the pressures o f  politics may 

demand swift responses to difficult issues such that the time for constitutional thought and 

scrutiny may simply not be available. That may be an unavoidable problem o f  politics. But 

that is surely a reason to doubt the legitimacy o f  the presumption o f  constitutionality and 

question the wisdom o f  assuming that a system which may be under incredible pressure to act 

is always a worthy guardian o f  our constitutional liberty.

G e n e r a l  O b s e r v a t io n s  o n  L e g is l a t iv e  P r o c e s s  in  Ir e l a n d

In the art o f government, as in most areas o f  human endeavour, there is a theory and a practice.

-  Laundy, VarUaments in the Modem Wortd̂ '̂^

Introduction

The Bill passed through the Seanad on 17 December, 2004. See 178 Seanad Debates 2597-2640 (second stage); 
178 Seanad Debates 2661-2676 (committee stage, and m otion for presentation to President in concurrence with 
Dail passed). Comments were made to the effect that the legislation was being rushed. See e.g. 178 Seanad 
Debates 2603 per Senator Browne, and 178 Seanad Debates 2603 per Senator Cummins. Senator Tuffy noted that 
“the legislation may be found to be unconstitutional and we have a duty to ensure that people are protected” 178 
Seanad Debates 2636, but this was met with a familiar response from Senator Power in respect o f  Dr. Gerard 
Hogan’s undisclosed opinion -  “we could not have obtained better advice and it is upon that advice that we are 
making these plans”. See 178 Seanad Debates 2638.

Indeed, even if legislative voting was perhaps more atomised and somewhat closer to that which one may 
wimess in the United States’ Congress, it would remain that one has to  deal with public choice theory and in 
particular Kenneth Arrow’s theorem o f aggregate preferences. To put it very basically, Arrow  has argued that a 
majority preference in favour o f  a particular measure does not necessarily mean that all those voting in favour o f 
it either (a) actually desire it or (b) are voting for it for the same reasons. The short o f  the point is that simple 
majority support says very little determinative about why legislators within the majority are actually voting. See 
Arrow, Social Choice and Individual Values (2"** ed., New York, Wiley, 1963). For a discussion o f public choice 
theory and Arrow’s theorem as applied to a study o f  legislative constitutional decision-making and the 
presumption o f constitutionality in the United States, see Note, “Should the Supreme Court Presume that 
Congress Acts Constitutionally? The Role o f  the Canon o f  Avoidance and Reliance on Early Legislative Practice 
in Constitutional Interpretation”, loc. cit., n .l7 , at 1806-1812.

Laundy, Parliaments in the Modem World, op. cit., n.38, at 30.

260



Chapter 7 — Democrag and Deference in Ireland 

I have argued that the presum ption o f  constitutionality is, at the very least, prem ised on the 

assum ption that a majority o f  the legislature may, in some active sense, “vote in” a particular 

constitutional justification for any piece o f legislation they pass. So, whereas one cannot 

expect the entire legislature to agree on a particular constitutional justification for legislation, 

the presum ption assumes that, at least, a majority o f  the legislature have reached some opinion 

on the constitutionality o f  legislation.

However, the case-studies discussed above suggested that there may be cases where the 

executive — although it may have constitutional reason for a certain proposal -  does not lay its 

justifications before the H ouse in open session. This, o f  course, is based on a relatively small 

sample. However, given that the presum ption is o f general application, it seems reasonable to 

suggest that any “rocking” o f  its foundations should cause one to query whether it should be 

applied as a matter of course. M oreover, and whereas the sample may be small, it will be argued 

in this section that the conclusions offered above dovetail with the generally critical 

descriptions o f the legislative process evident in the relevant political science literature.

Executive Dominance

Classical theory, it has been said, “ascribes a key role to parliament.” '̂ ® A fter all, in 

parliamentary systems like Ireland, the people elect a legislature but do not directly elect a 

governm ent. Thus, classical theory ascribes a subordinate role to the governm ent by placing it 

under the control and oversight o f the legislature. In this way, our political arrangements, at 

least in theory, establish the executive as subservient to the m ore representative legislature 

and, in doing so, we get that little bit closer to Lincoln’s enduring image o f  “governm ent by 

the people, for the people” .'^' Indeed, the Constitution, at various points, reflects just this 

kind o f theory. Article 28.4.1, for example, provides that the governm ent “shall be 

responsible to Dail Eireann” . Equally, Article 28.10 obliges the Taoiseach to resign upon 

ceasing to retain the support o f  a majority in Dail Eireann. Indeed, judicial intervention, 

specifically under the banner o f  the non-delegation doctrine, tends to reflect, at least, the 

theoretical value o f  executive subordinacy.'^^

Gallagher, “Parliament”, loc. cit., n.36, at 211.
'5' This is from the Gettysburg address. Although it should be noted that Lijphart points out that others have 
argued that Lincoln drew heajy inspiration from Daniel Webster, who, som e thirty years prior to the Gettysburg 
address, made something o f  a similar statement. See Lijphart, Patterns of Democragi: Government Forms and 
Performance in Thirty-Six Countries, op. at., n.29, at 1.

I.e. the non-delegation doctrine itself im poses substantive Umits on the extent to which law-making power can 
be devolved upon members o f  the executive thereby imposing a duty o f  sorts on the legislature to maintain som e
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However, the consensus among political scientists is that, in the present day, there is a gap 

between theory and practice.’^̂ Whatever may be said about the “golden age” o f  parliament in 

the nineteenth c e n t u r y , t h e  dominant view is that legislatures do not tend to control 

governments. Rather, governments control legislatures’^̂ and Ireland, it is said, tends to fare 

among the worst in this regard.’ ®̂ The explanation for this change which tends to be given in 

the literature focuses on the development o f the modem concept o f  the political party with its 

strong emphasis on internal party loyalty and obedience to the party whip.’^̂ Norton puts it as 

follows

The political variable is that o f  the party. Whatever the constitutional strength and independence o f  a 

legislature, these can be negated in effect by strong political parties.'^*

The problem, it is said, is that the party-partisan mentality tends to rob legislatures o f  any 

identity other than that o f the dominant party or government controlled “bloc”.'̂ ® 

Governments, through effective control o f  majority party numbers, can effectively control the 

legislative process.’^ Consequently it could be argued that legislative constimtional

degree o f  control over the breadth o f  the discretionary law-making power it grants to the executive. See e.g. 
Cityvietv Press L jd  v A n  Chomhairle Oiliuna [1980] IR 381. See also, per Denham  J Laurentiu v Minister for Justice 
[1999] 4 IR 26, at 63 (quote extracted above, at 26).

See Gallagher, “Parliament /oc. at., n.36, at 211 (“Set against this theory, many people have found practice
rather disappointing right across E u rop e ...”). Indeed, in the context o f  the constitutional provisions on the 
legislative-executive relationship Dinan has argued that the constitutional image “exaggerates the ability o f  the 
Dail to control the executive” and that the Constitution “perpetuated the fiction o f  parliamentary control over 
the legislature. See Dinan, “Constitution and Parliament”, /oc. cit., n.36, at 73 and 74 respectively.
’5'* See N orton, “Parliaments; A  Framework for Analysis”, in N orton ed., Parliaments in Western Europe (London,
Frank Cass, 1990) 1, at 2-3. See also Bryce, Modem Democracies (London, Macmillan, 1921), at Chapter 58.

See e.g. Gallagher, “Ireland: Party Loyalists With a Party Base”, lac. cit., n.38, at 189-190, 196; Laundy, 
Parliaments in the Modem World, op. cit., n.38, at 30-32; Bowler, Farrell and Katz, “Party Cohesion, Party Discipline, 
and Parliaments” in Bowler, Farrell and Katz ed., Party Discipline and Parliamentary Govemment (Columbus, O hio  
State University Press, 1999) 3; Chubb, The Govemment and Politics of Ireland, op. cit., n.36, at 194; Dinan, 
“Constitution and Parliament”, loc. cit., n.36, at 76; N orton, “Conclusion: Legislatures in Perspective”, loc. cit., 
n.38, at 144-145; O lson, The Leffslative Process, A  Comparative Approach, (N ew  York, Harper & Row, 1988), at 12; 
Gallagher, “Parliament”, loc. cit., n.36, at 219; Arkins, “Legislative and Executive Relations in the Republic o f  
Ireland ”, loc. cit., n.45.
156 Sgg g g Norton, “Conclusion: Legislatures in Perspective”, loc. cit., n.38, at 144; Doring, “Parliamentary 
Agenda Control and Legislative Outcom es in Western Europe” (2001) 26 Leg. Stud. Q . 145.
'5'̂  See N orton, “Parliaments: A  Framework for Analysis”, loc. cit., n .l54 , at 3; Dinan, “Constitution and 
Parliament”, loc. cit., n.36, at 73 (referring to “authoritarian” whips).
'58 See N orton, “Conclusion: Legislatures in Perspective”, loc. cit., n.38, at 144.
'5'’ It is som etim es said that Charles Stuart Parnell can be credited with the m odem  origins o f  the cohesive party 
unit largely by reference to the efficiency and organisation o f  the Irish party’s filibustering o f  the House o f  
C om m ons turning it into a “disciplined, pledge bound, dictatorially organised party machine”. See CoweU- 
Meyers, Ke^gion and Politics in the Nineteenth Century: the Party Faithful in Ireland and Germany (Connecticut, Praeger, 
2002), at 83. O n the other hand, party cohesion -  at least if  associated with the notion o f  a harsh party whip — 
can be traced back further. See Hanham, The Nineteenth Century Constitution (Cambridge, Cambridge University 
Press, 1969). at 139 arguing that “whippers” were “hard at work in 1815, but their activities attracted little 
attention until the 1860’s . . .” .
160 See e.g. Bowler, Farrell and Katz, “Party Cohesion, Party Discipline, and Parliaments”, loc. cit., n .l55 , at 3-4 
(“Majoritys rule and whoever can form (and keep together) a majority wins the legislative game, shaping politics
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interpretation can, at best, be viewed as government constitutional interpretation under an 

“executive supremacy”’'’’ in parliament which, in turn, tends to be undisclosed, unreasoned 

and non-justified in any public sense, as demonstrated in the passage o f  the European 

Elections Bill, 1996 and the Health (No.2) Amendment BiU, 2004.

Indeed, from an Irish perspective, it has been said that there is “not so much a gap [between 

theory and practice] but a yawning chasm”’'’̂  and that the Oireachtas is “weak”’*’̂  and 

“ineffective”’'̂'’ in the face o f  government. Chubb describes the situation in Ireland as 

foUows:-

[T]he government has a virtual monopoly on new legislation and policy changes.. .Almost all bills are 

proposed by the government; the legislative programme is decided at government meetings. Each biU is 

prepared by the appropriate department and is subject to overall cabinet approval after such 

consultation as it deems necessary. It is at this stage that the effective pressures are brought to bear and 

the important interests are considered. The minister thus introduces a biU, a government 

m easure.. .that the parliamentary party will be expected to support.'''^

Chubb’s bleak description o f the legislative process reflects a widely held consensus which 

views the legislative process as government-dominated with the government acting as it 

pleases so long as it has the requisite numbers.’'’'’

Indeed, even the preparation o f  legislation is largely an executive-dominated task.’^̂ With rare 

exceptions,’®* it is the relevant Minister who, with the approval o f  the government and the

and programs in order to keep on winning in the future”). See also Heidar, Knut and Koole, “Parliamentary and 
Parry Groups Compared” in K nut & Koole eds., Party Groups in European Democracies: Political Parties Behind Closed 
Doors (London, Routledge, 2000), 248; See e.g. Gallagher, “Ireland: Party Loyalists With a Party Base”, loc. cit., 
n.38, at 189.

Arkins, “Legislative and Executive Relations in the Republic o f  Ireland, loc. cit., n.45, at 96.
Roche, “Review o f  McGowan Smyth, The Houses o f  the Oireachtas” (1980) 28 Administration 245.
See Dinan, “Constitution and Parliament” , loc. cit., n.36, at 71.
Chubb, The Government and Politics of Ireland, op. cit., n.36, at 199.

''’5 Ibid., at 194.
This image o f Irish politics is presented in e.g. Gallagher, “Parliament”, loc. cit., n.36; Gallagher, “Ireland: Party 

Loyalists With a Party Base”, loc. cit., n.38, at 189-190, 196; Lijphart, Patterns of Democrag: Government Forms and 
Performance in Thirty-Six Countries, op. cit., n.29; Bowler, Farrell and Katz, “Party Cohesion, Party Discipline, and 
Parliaments”, loc. cit., n .l55; Heidar, K nut and Koole, “Parliamentary and Party Groups Compared” , loc. cit., 
n.l60; Dinan, “Constitution and Parliament”, loc. cit., n.36, at 76;. N orton, “Conclusion: Legislatures in 
Perspective”, loc. cit., n.38, at 144. In the British context see e.g. Steyn, “Deference: A Tangled Story” [2005] P.L. 
346, at 347 (“Parliament is supreme, but a government with a secure majority can be expected, despite the 
reviewing powers o f  the House o f  Lords, in the long run to secure the enactment o f  its programme o f 
legislation,”).

See Gallagher, “Parliament”, loc. cit., n.36, at 217; Dinan, “Constitution and Parliament”, loc. cit, n.36, at 75; 
Chubb, The Government and Politics of Ireland, op. cit., n.36, at 194.
168 O ne rare exception is the private members bill. The other, perhaps more significant exception is where 
legislative proposals, in some cases, originate in pre-legislative committees after a process o f  public consultation.
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support o f his or her staff and the civil service, produces “legislation” in the basic sense’ "̂* and 

the parliamentary draftsman o f the Attorney General’s office who turns basic legislative 

proposals into a formal document to be laid before the Oireachtas.'™ Moreover, it is at this 

pre-legislative stage that the government will be advised by the Attorney General about the 

constitutionality o f  legislative proposals.'^’ Even those who comment favourably on the work 

o f  the Attorney General and the parliamentary draftsman in this regard point out that 

“theoretically, this should be a function o f the legislature”.’^̂ Further, whereas the Attorney 

General — the government’s legal advisor — is responsible for microscoping legislation with the 

constimtional lens, “insider” complaints have been made about the demands which Ministers 

may place on the parliamentary draftsman — sometimes “yanking out” bills before they are 

really ready.’^̂

In particular, the spectre o f  executive dominance tends to mitigate against the possibility o f  

any serious role for minority participation in the legislative process. In this regard, Gallagher 

has observed that;-

Ultimately the government see its plans approved by parliament pretty much as a matter o f course. 

There is no feeling that the opposition’s views need to be taken into account or that its agreement is 

required for the passage o f  legislation.

Moreover, it has been argued that minority proposals are hampered from the outset because 

there is litde prospect o f a member o f  the majority switching sides to vote for amendments if 

they are proposed against the initial proposal. Thus, it has been said that there is Htde incentive

Legislative recommendations from the All-Party Committee on the Constitution would, for example, fall into this 
category. The relevance o f  such bodies to an evaluation o f the legislative process is discussed below at 275-278.
169 See e.g. Arkins, “Legislative and Executive Relations in the Republic o f Ireland” , loc. at., n.45, at 93.
™ See Donelan, “The Role o f  the Parliamentary Draftsman in the Preparation o f  Legislation in Ireland” (1992) 
U D U L J \ .

Donelan, however, notes that the parliamentary draftsman himself may have to take a relatively active role in 
constitutional scrutiny, because in some cases the Attorney General’s advice wiU have been given not in relation 
to the whole BiU, but rather in relation to the heads of the BiU approved by Cabmet for “conversion” into a 
legislative proposal. See Donelan, “The Role o f  the Parliamentary Draftsman in the Preparation o f Legislation in 
Ireland”, h e cit., n .l70 , at 4-5.

See Donelan, “The Role o f  the Parliamentary Draftsman in the Preparation o f  Legislation in Ireland”, loc. cit., 
n .l70, at 9, n.47.
' ’2 See Gallagher, “Parliament”, loc. cit., n.36, at 218. Dinan, “Constitution and Parliament loc. cit., n.36, at 76. For 
a former Minister giving out about the time it takes, see Desm ond, Finally and In Conclusion: A  Political Memoir 
(Dublin, New Island, 2000), at 179-181.

Gallagher, “Parliament” , loc. cit, n.36, at 219. In an equally critical vein, D inan has noted that “for all [the] 
elaborate legislative procedure, government proposals are invariably endorsed by the Oireachtas with few 
significant changes” . See Dinan, “Constitution and Parliament”, loc. cit, n.36, at 76. See also, Arkins, “Legislative 
and Executive Relations in the Republic o f  Ireland” , loc. cit, n.45, at 101 (“ ... [P]erhaps it is unprofitable to enter 
batde in the parliamentary arena when defeat is inevitable.. .”).
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for the minority to propose anything significant as the likelihood of its success is minimal. 

Indeed, as the process tends to be government-controlled, we may come across examples akin 

to that of the European Parliament Elections Bill, 1996, where minority points raised about 

constitutional matters are quiedy dropped.

However, one may suggest that government dominance simply means that certain deputies 

will tend to vote with the government. I f  the government has good reason to believe that its 

legislation is constitutional, then it may be argued that it is not simply the government who 

“gets its way”, but rather that it is supported by the majority of the legislature who approve of 

the government’s proposals. Moreover, one may point out that the government needs majority 

support if it is to stay in power and thus cannot reaUy assume it “has the numbers” unless it is 

actually giving some reason to its supporters to support it. The difficulty, however, with this 

kind of argument is that there are cases — such as the passage o f the European Parliament 

Elections BiU, 1996 and the Health (No.2) Amendment Bill, 2004 -  where the executive does 

not “show its hand” but refers, in passing, to advice from the Attorney General.

By contrast, it may be illustrative to consider the deference shown to Congress in Myers v the 

United States}'''' In that case, the United States’ Supreme Court held that a strong presumption 

of constitutionality should be extended to decisions of an early congress on the basis o f the 

strength and detail of argument of James Madison which, in the words o f Taft CJ, “carried the 

House”. Taft CJ described Madison as “leader in the House”, noting that his arguments “in 

support of the President’s constitutional power of removal independentiy of Congressional 

provision, and without the consent of the Senate were masterly” .’™ It is arguable that it is one 

thing for the government, like Madison, to “carry” the vote by expressing its rationales for 

making particular constitutional decisions, but it is another thing altogether for the executive 

to rely on numbers where it offers no evidence of its reasoning at all. In such cases, one can 

only believe that majority deputies are simply acting out o f party loyalty, without any real

See Gallagher, “Parliament”, toe. cit., n.36, at 221 (noting that there is “little incentive for the opposition to 
offer constructive alternative proposals since the likelihood o f  any government deputy crossing the floor to vote  
for them is practically zero.”).

Although, it should be noted that some are more critical o f  the opposition than this. See Dinan, 
“Constitution and Parliament loc. cit., n.36, at 75 (“In any Dail debate, the opposition seems more concerned with 
selling itself to the electorate -  at least those w ho read the newspaper reports o f  Dail proceedings -  than with 
teasing out the full implications o f  existing or proposed government policy”). See also Chubb, The Government and 
Politics of Ireland, op. cit., n.36, at 203 (“The Oireachtas and particularly the Dail is a platform upon which the 
O pposition makes a continuous appeal to the electorate.. .The O pposition either does not want to play a 
constructive role or, if  it does, it is not permitted to do so.”).

(1926) 272 US 52.
™ (1926) 272 US 52, at 115.
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thought about the constitutional issues at hand or even the possibility o f exercising such 

thought.

Indeed, it may also be worthwhile to note that in other jurisdictions, constitutional opinions of 

the Attorney General are not as “shielded” from public scrutiny as they seem to be in Ireland. 

For example, in the United States, some of the advisory functions o f the Attorney General are 

devolved onto the Office of Legal Counsel to the Department of Justice who research and 

prepare the formal opinions o f the Attorney General.’̂  ̂ Unlike in Ireland however, many of 

those opinions are published and are publicly available. Somewhat more striking, however, is 

the provision in s.7 of the New Zealand Bill o f Rights Act, 1990 which obliges the Attorney 

General, in any case where a legislative proposal “appears to be inconsistent” with the New 

Zealand Bill o f Rights, to so inform the House of Representatives (and not simply the 

executive).'*'^ Obviously, these are only illustrative points, but they do serve to suggest that 

one does not necessarily have to believe that the Attorney General’s advice to the executive 

should be “secret” in the sense that it seems to be treated in Ireland.’*’

However, there are arguments which suggest that even if the government did go into detail in 

respect o f its constimtional reasoning, it remains the case that a majority vote in its favour 

does not necessarily mean that even the majority of the legislature actually approves of the 

government’s reasoning. One may say, for example, that there is a significant difference 

between agreeing, as a matter of substance, with the government’s constitutional stance and 

voting with the government as a matter o f course without reaching independent views about the 

government’s reasoning. In this respect it has been argued that majority deputies simply vote 

with the government as a matter of course and are unlikely to question the party line on a 

particular issue irrespective of its merits.’*̂  As Gallagher puts it:-

™ Under the Judiciary Act, 1789, the Attorney General him self was authorised to render opinions when  
requested by the President and heads o f  executive departments. This has been devolved onto the Office o f  Legal 
Counsel pursuant to 23 U.S.C. §510 w ho also issues opinions to various federal agencies.
180 poj. discussion see Huscroft, “Is the D efeat o f  Health Warnings a Victory for Human Rights The Attorney- 
General and Pre-Legislative Scrutiny for Consistency with the N ew  Zealand Bill o f  Rights” (2003) 14 Pub. L. Rev. 
109.

There would be, it is submitted, no constitutional problem here. Under Article 30.1 the Attorney General is 
legal adviser to the government. This may raise the spectre o f  (depending on the circumstances) either Utigation 
or legal advice privilege which, in the normal course o f  events, would mean that a legal adviser’s advice to a client 
would be privileged from disclosure. If, however, there is privilege, the government “ow n” that privilege and so, 
could waive it. In short, no member o f  the governm ent could claim that the advice o f  the Attorney General is 
privileged because o f  the Constitution in som e sort o f  “it’s not me, it’s the Constitution” argument. Rather, 
assertion o f  the privilege would be the choice o f  that member or o f  the government.
'82 See e.g. Dinan, “Constitution and Parliament”, loc. cit., n.36, at 73 (referring to “rigid loyalty” and 
“authoritarian whips”).

266



Chapter 7 — Democracy and Deference in Ireland

When it com es to the crunch, deputies in m ost parliaments follow the party Une.. .orientation to party is

183stronger than their orientation to an abstract notion o f  ‘parliament’.

And, from the same audior in a different work:-

fT]he parliamentary groups in Ireland are very cohesive, and voting against the party line (or even 

abstaining) on any issues, no matter how  minor, is likely to lead to disciplinary action, m ost probably 

expulsion from the party caucus.'®"*

Thus it may be argued that deputies cannot be expected to exercise some independent 

decision on the constitutionality of legislation even if the government’s reasoning was laid 

before them. Rather, they will simply vote with the party irrespective o f what those reasons 

are. Moreover, it has been argued that this kind of party cohesion is unusually high in Ireland 

by international standards.’**̂ Indeed, it has been said that “ [t]he role o f government 

backbenchers, willingly accepted, is to sustain the government rather than to act as 

independent scrutineers o f it.”’®*̂ The argument, then, would be that if the executive did show 

its hand — if, in some way the House was “lead” — then it does not really matter, because the 

majority will vote with the government no matter what.

This is significant because it may suggest that one cannot really say anything more about 

legislative process other than that the Dail is a “glorified rubber stamp”’*̂  for whatever 

proposals the government put before it. Thus, the argument may go that the presumption of 

constitutionality is not only undermined by the executive’s failure to show its hand, but by the 

very nature of executive dominance over the majority such that even an informed majority will 

vote with the government no matter what the substance o f the legislative proposal is. 

Suppose, for example, that a Minister offered detailed constitutional justification for a 

legislative proposal, perhaps even sharing the Attorney General’s advice with the House and 

that the Bill was passed by the Oireachtas. The argument would run that one may not be able 

to say with certainty that even the majority reallj accepted that constitutional reasoning 

because it was already pre-disposed towards accepting whatever would be put before it.

Gallagher, “Parliament”, loc. cit., n.36, at 236.
'*■* Gallagher, “Ireland: Party Loyalists With a Party Base”, loc. cit., n.38, at 189. For com m ents to a similar effect 
see Bowler, Farrell and Katz, “Party Cohesion, Party Discipline, and Parliaments”, loc. cit., n .l55 , at 10-11, 
Gallagher, “Parliament”, loc. cit., n.36, at 213.
'*5 See e.g. N orton, “Conclusion: Legislatures in Perspective”, loc. cit., n.38, at 144; D oring, “Parliamentary 
Agenda Control and Legislative Outcom es in Western Europe”, loc. cit., n .l56 .

Gallagher, “Parliament”, loc. cit, n.36, at 213. See also Gallagher, “Ireland: Party Loyalists With a Party Base”, 
loc. cit, n.38, at 196. Dinan, “Constitution and Parliament”, loc. cit, n.36, at 78 (noting T D ’s basic acceptance o f  
this situation),

A phrase used by Dinan in “Constitution and Parliament”, loc. cit, n.36, at 76.
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For present purposes, this point is only relevant insofar as it provides another, more critical, 

argument which undermines the logic o f always presuming that the legislature acts 

constitutionally. However, such an argument clearly has an extended relevance for later 

discussion as to the range of cases in which deference may be defensible at all. The relevance 

would be that this argument would suggest that any deference to anything which “comes 

from” the legislature could, at best, be viewed as deference to the executive and consequendy 

the idea o f deference to the legislature is simply a non-starter. This would be quite significant 

for this thesis as I ultimately hope to argue (as sketched in the Introduction) that deference 

may be defensible where the legislature has publicly and expressly justified its constitutional 

reasoning in a sense far beyond that evident in the case-studies. The problem for this 

argument would perhaps be that if such justification exists, it may come from the Minister and 

thus not really be accepted by the majority, but rather, “stamped” as a matter-of course. I will 

discuss this point in more detail in Chapter 10, but for the moment, two outline points may be 

made.

First, the point o f this thesis is to examine the most defensible case for deference, not whether 

the most defensible case is, itself, defensible as a matter of constitutional-political theory. As I 

argued in the Introduction, the idea o f deference is established in constitutional jurisprudence 

both foreign and domestic. If, at best, deference to legislative constitutional decision-making 

is really deference to the executive, then the larger question is not simply whether the 

legislature has any legitimate claim to authority in making constitutional decisions but whether 

any legislative act is really an act o f something more than the executive and whether that, in 

turn, means not only that deference is perhaps inappropriate, but rather that our entire political 

order and political institutional structure is flawed.'*** Investigation into this point would, of 

course, be very worthwhile, but it is beyond the scope o f this thesis. Second, and whereas I 

will elaborate on this in Chapter 10, it may be said that if the deference question requires a 

comparative understanding o f instimtions and if democratic “credentials” are a relevant factor 

to take into account, then it is arguable that an executive constitutional decision passively 

accepted by a legislative majority, is stiU more democratic than a judicial decision. Again, I 

should point out that these arguments are not reaUy relevant for the present internal 

examination of the presumption of constitutionality. Rather, I am simply flagging something 

which will become quite relevant later.

*** I.e. one would have to rethink the very notion o f putting any stock in legislative as distinct from executive 
authority not only in respect o f  constitutional decision-making, but in respect o f all aspects o f  the legislative 
process.
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Legislative Infrastructure

It now falls to switch focus somewhat to focus on what may be regarded as infrastructural 

issues about legislative process which inform our assessment o f  the reasonableness o f  the 

images created by the presumption o f constitutionality. This is relevant for two reasons. 

First, if courts are to presume, without evidence, that the legislature “does” constitutional 

interpretation, then these are factors which suggest that such a presumption may not always be 

well-founded. This does not mean that the legislature can never make constitutional decisions 

-  simply that one cannot assume that it always does. Second, it may be arguable that several 

o f  the infrastructural or practical problems which legislators face may be lessened if, in fact, the 

executive was to show its hand and make its constitutional reasoning express and public.

A significant problem is that legislators at home and abroad have very limited time to consider 

bills and so may overlook constitutional issues or simply not have the time to consider bills 

from this perspective at all}^‘̂ Moreover, it seems to be recognised that Dail deputies are 

under increasing time pressures from a growing mountain o f administrative obligations and 

are not sufficiently resourced to engage external assistance on constitutional matters.'^ It is 

also arguable that the limited time which our representatives may dedicate to the legislative 

process is a product o f the general pressures o f  incumbency.'®’ Since Dail deputies are elected 

by local interests, it stands to reason that the same deputies should seek to appeal to those 

interests to ensure a successful re-election.”  ̂ The difficulty, however, is that a local focus

In the United States context see e.g. Mikva, “How Well Does Congress Support and Defend the 
Constitution”, loc. at., n .l7 , at 609-610; Tushnet, “Evaluating Congressional Constitutional Interpretation: Some 
Criteria and Two Formal Case Studies”, loc. at., n.64, at 1395-1396. For similar comments in the Irish context see 
e.g. Gallagher, “Parliament”, loc. cit., n.36, at 232; Dinan, “Constitution and Parliament”, loc. cit., n.36, at 77.

Gallagher, “Parliament”, loc. cit., n.36, at 232. Also, one may have to consider matters o f resource constraints. 
See e.g. FarreU, “Ireland: Centralization, Professionalization and Competitive Pressures” , in Katz & Mair eds.. 
How Parties Organise Change and Adaption in Party Organisations in Western Democracies (London, Sage, 1994) 216 
(noting in 1994 the limited financial resources o f political parties). Since that time, however, increased public 
money has been made available to subsidise party activity, but it remains the case that our legislatures are not, on 
any stretch o f the imagination, well resourced. See e.g. Laver & Marsh, “Parties and Voters” in Coakley & 
Gallagher eds. Politics in the Kepublic of Ireland (4* ed., London, Routledge, 2005) 152, at 190.

See e.g. Perry, “The Constitution, The Courts, and The Question o f Minimalism” (1993) 88 ]V»'. U. L. Rev. 84, 
at 138 (“The principal reason for doubting that ordinary politics can generally do a good job o f  specifying 
constitutional indeterminacy is that for most members o f the Congress, incumbency is a fundamental value.”).

Pressure to satisfy local interests may be particularly intense under a system o f proportional representation as 
in Ireland because it tends to increase electoral competition, even between party-members. See Gallagher, 
“Ireland: Party Loyalists With a Party Base”, loc. cit., n.38, at 188. Form er President Mary Robinson makes a 
similar point in “Irish Parliamentary Scrutiny o f European Community Legislation”, loc. cit, n.30, at 39 (“The 
Combination o f  proportional representation and multi-seat constituencies.. .requires a constant attendance to 
local issues and constituents’ problem s”).
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tends to deflect time away from the focus on national issues and the legislative process.’"*̂ O f 

course, deputies do very good work at the local level. Moreover, some may look upon their 

constituency work not simply as a precursor to successful re-election, but out o f a sincere and 

noble desire to do good for the community. Nevertheless, no matter how worthy motives 

may be, a constituency focus constitutes a choice to dedicate already scare time and resources 

away from national issues and the legislative process.

Thus, it may be unrealistic to expect deputies to conduct independent constitutional analyses of 

legislative proposals. They may simply not have the time to take a proposal in relation to 

which the executive may not have disclosed its full constitutional reasoning and “start from 

scratch” with their own constimtional scrutiny. However, there is a significant difference 

between “starting from scratch” and scrutinising the stated justifications of the executive for a 

particular proposal. There may be a reasonable argument to be made that time constraints 

may be somewhat less of an “excuse” if express and detailed constitutional justification was 

laid before deputies for their review.

It may be argued, however, that whereas such scrutiny is not really expected o f deputies in 

general, it is at committee stage where legislation will be closely scrutinised and where, 

perhaps, constitutional issues are identified and d i s c u s s e d . F o r  many years, however, 

committee performance in Ireland has been underwhelming and, indeed, strongly criticised.’"*̂ 

Indeed, it is only in very recent times (since 1997) that our legislature has really shown any 

interest in establishing a serious committee system in the form o f a quasi-permanent system of

Chubb, The Government and Politics of Ireland, op. cit., n.36, at 204-210; Fitzgerald, B^flections on the Irish State 
(Dublin, Irish Academic Press, 2003), at 93; Mikva, “H ow  Well D oes Congress Support and D efend the 
Constitution”, loc. cit., n .l7 , at 609 and see generally, Gallagher & K om ito, The Constituent Role ofDdilDeputies, in 
Coakley & Gallagher eds.. Politics in the Republic of Ireland (4* ed., London, Routledge, 2005) 242; N orton, 
“Conclusion; Legislatures in Perspective loc. cit., n.38, at 146.

See Gallagher, “Parliament”, loc. cit., n.36, at 224 (“I f the Dail is to make any impression on legislation, this 
must com e at the third, “com m ittee” stage o f  a bill’s progress.. .”).

The traditional problem was that “comm ittees”, insofar as the legislative process are concerned (i.e. 
committees like the jomt comm ittee on public accounts don’t have a role in the legislative process), didn’t exist -  
rather the entire house itself sat as a “com m ittee” after the second stage. There was therefore, no American-style 
system o f  sub-committees with particular briefs. The m ove from this m odel began with the joint Fine 
G ael/Labour government o f  the early 1980s w ho introduced a system o f  seven select comm ittees who could take 
over the third stage from the relevant house. The story, however, o f  the select com m ittees remained a 
depressing one. O n its return to power in 1987 Fianna Fail rolled back on m ost o f  the reforms. See Chubb, The 
Government and Politics of Ireland, op. cit., n.36, at 203. By the 1990s they remained relatively ineffective. See Arkins, 
“The Committees o f  the 24* Oireachtas”, (1988) 3 Irish Political Studies 91; Arkins also examined this in 
“Legislative and Executive Relations in the Republic o f  Ireland”, loc. cit., n.45. See also N orton, “Conclusion: 
Legislatures in Perspective”, loc. cit., n.38, at 145 (noting how  the Fine G ael/Labour reforms “atrophied” under 
later governments).
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select committees with particular areas o f  defined responsibility.’^̂ However, the “new and 

improved” committee stage still has several shortcomings.

We can illustrate one such shortcoming with the Redmond case. The decision in that case 

concerned the extent to which the electoral measures chosen were the least restrictive 

methods possible to pursue the objective o f ensuring the integrity o f the electoral process. In 

this regard Herbert | was largely able to decide this point through the reception o f  expert 

evidence.’’’ It is not beyond the realms o f possibility that had such evidence been received at 

committee stage the problem may have been avoided — or at least something approaching an 

informed legislative decision would actually have been reached on the point.’̂ ®

In this respect, it is interesting to note that the Dail Standing Orders permit the devolution o f  

various listed powers onto committees and among those listed for potential delegation is the 

power to engage, subject to the consent o f  the Minister for Finance, the services o f experts to 

assist the committee in its functions.’”  The powers which committees actually have, however, 

are found in their terms o f  reference and none o f  the established thirteen select committees are 

empowered to engage external expert assistance.^'’” On the other hand,yW«/ committees are

These reforms came with the 28* and 29* Dail’s and the Standing Orders Relative to Public Business, 1997. 
These O rders permitted the setting up o f select committees and the devolution o f numerous powers which were 
the first “real” committee system since 1983. The “new” system has proved relatively durable and has continued 
to the present day, now under the Standing Orders Relative to Public Business, 2002. As it stands, there are 
thirteen select committees established to which legislative proposals are “ farmed out” for the committee stage of 
the legislative process. These are the Select Committee on Arts, Sport, Tourism, Community, Rural and 
Gaelteacht Affairs, Select Committee on Communications, Marine and Natural Resources, Select Committee on 
Education and Science, Select Committee on Enterprise and Small Business, Select Committee on the 
Environm ent and Local Government, Select Committee on European Affairs, Select Committee on Finance and 
the Public Service, Select Committee on Foreign Affairs, Select Committee on Health and Children, Select 
Committee on Justice, Equality, Defence and W omen's Right, Select Committee on Social and Family Affairs and 
the Select Committee on Transport. For comments on this being a change for the better see e.g. Gallagher, 
“Ireland: Party Loyalists With a Party Base”, loc. at., n.38, at 192.

See e.g. Kelly v Minister for'Environment [2002] 4 IR 191; King v Minister for Environment [2004] 1 IR 185 (expert 
evidence received in relation to electoral matters). See also, Byan v The A tto m ^  General [1965] IR 294 (expert 
evidence on water fluoridation); O ’Keilly v Minister for the Environment [1986] IR 143 (evidence from experts in 
political science in respect o f  alphabetical listing o f candidates on baUot paper). For a general discussion o f  the 
use o f expert-evidence in Irish constitutional litigation see Sherlock, “Facts, Evidence and Opinion in 
Constitutional Litigation; The Experience in Ireland” (1991) 40 ICLQ  425.

In this respect, see Tushnet, Taking the Constitution Away From the Courts, op. cit., n.6, at 62 where the author 
draws attention to his own participation at legislative committees to testify on matters o f constitutional 
significance.

O rder 81(8), Standing Orders Relative to Public Business, 2002.
™ Aside from the O rder 81(8) power to engage external assistance. O rder 81 also allows the devolution of, inter 
alia, the power to take oral and written evidence per O rder 81(1), the power to invite and accept submissions per 
O rder 81(2), the power to appoint sub-committees per O rder 81(3), the power to require attendance o f member 
o f G overnm ent or Minister per Order 81(5). Twelve committees have had devolved onto them the powers in 
Orders 81(l)-(3), save the Select Committee on Health and Children, who was only granted the powers under 
O rder 81(l)-(2). The terms o f  reference for the select committees were agreed in the Dail on 16 October, 2002. 
See 555 Dail Debates 739-763.
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empowered to engage external assistance,^*^' bu t joint committees have no role in scrutinising 

Bills laid before the house as part o f the legislative process.

O ne can take quite a cynical view o f  this. It has been said that governm ents, and in particular 

Fianna Fail, view the committee stage with some suspicion as “a potential threat to the 

executive supremacy so inherent in the W estm inster model o f  government” . S o ,  on the one 

had, in the 1997 reforms, we have the generally well-received creation o f a new committee 

structure but on the other hand, a very significant power is withheld from  select committees 

insofar as they play a role in the actual legislative process. It seems that a conscious choice has been 

made to limit the potential o f  select comm ittees to conduct efficacious scrutiny o f  what are, 

invariably, governm ental legislative proposals.^°^ A nd that, it is subm itted, is exacdy what one 

would expect from  a political system which has, on historical benchm arks, been less-than- 

receptive o f  the potential role o f committees.

Perhaps m ore pressing, however, is the fact that in Ireland (and subject to some exceptions in 

relation to non-select committees like the All-Party Com m ittee on the Consdtudon) 

committee consideration follows the introduction o f  a pre-drafted Bill. This is quite significant 

because it is quite well recognised that com m ittee debate after a formal introduction is quite 

unlikely to secure any significant “m ovem ent” on the legislative proposal itse lf Indeed, 

Gallagher has argued that the use o f comm ittees at this middle stage o f  the legislative process 

is precisely to avoid the possibility o f an “upset” to the governm ent’s proposal:-

G ovem m ents in W estminster-model countries prefer to leave the comm ittee stage until after the 

plenary discussion, so that any changes made by the com m ittee are likely to be minor.^®^

The terms o f  reference o f  the joint com m ittees were decided in the “same breath” as those o f  the select 
committees. See 555 Dai/Debates 739-763.

Arkins, “Legislative and Executive Relations in the Republic o f  Ireland”, kc. cit., n.45, at 96; Gallagher, 
“Parliament”, loc. cit., n.36, at 224 (“Governm ents in W estminster-model countries prefer to leave the committee 
stage until after the plenary discussion, so that any changes made by the com m ittee are likely to be minor.”) 
(emphasis added). See also, Chubb, The Government and Politics of Ireland, op. cit., n.36, at 204.

The granting o f  the power to joint comm ittees does not allow for interference in the legislative process because 
joint committees tend to be empowered to “com e up with ideas” themselves -  i.e. they have no function in 
scrutinismg existing Bills during the legislative process.

See N orton, “Conclusion: Legislatures in Perspective”, loc. cit., n.38, at 14-145 noting that post-introduction 
committee discussion makes it far more likely that a Bill will survive. See also Laundy, Parliaments in the Modem 
World, op. cit., n.38, at 73.

Gallagher, “Parliament”, loc. cit., n.36, at 224 (emphasis added). See also, Arkins, “Legislative and Executive 
Relations in the Republic o f  Ireland”, be. cit., n.45, at 96, (noting that “Fianna Fail then [referring to the mid- 
1980’s] and now  [early 1990’s], view the prospect o f  an efficient comm ittee system with suspicion, seeing it as a 
potential threat to the executive supremacy so inherent in the Westminster m odel o f  government”). See also 
Chubb, The Government and Politics of Ireland, op. cit., n.36, at 204.
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This, again, tends to subsume the parliamentary process to a largely government controlled 

process. Indeed, it should also be noted that committees are staffed by Dail deputies who 

may be loyal to their parties first and the issues second.^®*’ Thus, the problems of party 

cohesion and government dominance which plague open legislative session seem equally 

important at the committee stage.^”̂  In short, committees may do good work from the 

constitutional perspective, but one cannot presume that committees are a generally effective 

“safety net” whereby constimtional problems are ironed out before presentation o f the Bill to 

open session.

Conclusion on Legislative Process

The flaws of legislative process discussed so far are quite understandable from the legislature’s 

perspective. We should not expect reasoned constitutional debate from a government- 

dominated assembly. Indeed, even if the legislative-executive relationship was not 

“lopsided” ,̂ ™ it may still be unreasonable, in any general sense, to expect reasoned debate 

from a group for whom the realities o f the parliamentary process mean that reflection upon 

constitutional issues is difficult, if not impossible. It is, therefore, perfecdy reasonable to 

excuse the legislature for its failings in respect of constitutional responsibility. However, it is 

by no means reasonable to presume the reverse — that, in fact, the legislature, as a legislative 

assembly, actually conducts its own, introspective constitutional scrutiny. This does not mean 

that we must believe that the legislature can never make constitutional decisions. It simply 

means that we should not presume that the legislature (even understood as the majority of the 

legislature) invariably “does” constitutional decision-making.

M o v in g  B e y o n d  t h e  P r e s u m p t io n  a n d  C o n c l u s io n

I have argued that, as a general proposition, the images o f process created by the presumption 

are unsustainable. Thus, it is arguable that the practice of indiscriminately applying a

206 Pqj example, under the com m ittee system in place under the Standing Orders Relevant to Public Business 
2004, select com m ittees had a 6-5 balance in favour o f  the government.

See Shaw, “Conclusion” in Lees & Shaw eds. Committees in hegislatures: A  Comparative Analysis (Oxford, Martin 
Robertson, 1979) 361, at 391-398; Gallagher, “Parliament”, loc. cit, n.36, at 230, (“I f  the minister does not want to 
accept opposition amendments, then they wiU fail”). See also N orton, “Conclusion: Legislatures in Perspective”, 
loc. cit., n.38, at 144.

Dinan, “Constitution and Parliament”, loc. cit, n.36, at 71.
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presumption o f constitutionality as a matter o f course is unsound. The question now is where 

do we go from here?

One may think that the logical consequence o f my arguments is that if deference is not “due” 

where no “legislative” thought has been put into the matter, then it may be due where some 

legislative deliberation has taken place. This, then, would come quite close to the British 

notion of “due deference”. As we have seen in Chapter 4, the landmark “due deference” case 

-  Wilson V First County Trust̂ ^  ̂-  concerned an argument that the least restrictive means had not 

been taken in respect o f legislation which rendered particular contracts, concluded without 

particular formalities, unenforceable in court. It was argued that an equally effective, but less 

restrictive method to secure the objective of the legislation was for Parliament to have 

invested the courts with discretion to decide on an ad hoc basis which contracts should or 

should not be held to be enforceable. The Court o f Appeal held that this was, in fact, a 

possible method of lessesing the interference with rights, but was then faced with the question 

of whether this alone should result in a declaration o f incompatibility and in particular 

whether the Court should defer to Parliament’s choice of alternatives.^’̂  The Court then 

turned to examine parliamentary debates to find out just why Parliament had rejected this 

alternative method. Finding, however, that Parliament had not addressed the issue, the Court 

decided that there was, in fact, nothing to defer to and thus held the legislation to be 

overbroad.^"

The suggestion in Wilson is that some parliamentary reasoning in respect o f the choice of 

alternatives would make deference appropriate. The difficulty, however, is with defining 

precisely what degree o f reasoning is required. We can illustrate this problem as follows. We 

may hypothesise that a legislative measure may be proposed and passed in at least the three 

following different situations:-

209 Wilson V First County Trust [2001] 3 WLR 42, discussed in more detail in Chapter 4, at 124-127.
210 See also in the Canadian context, KJR McDonald v A ttom g General of Canada [1995] 3 SCR 199 (stating that if 
“the law falls within a range o f reasonable alternatives, the courts will not find it overbroad merely because they 
can conceive o f an alternative which might better tailor objective to infringement”).
2" See [2001] 3 WLR 42, at 57-58 per Sir Andrew Morritt VC: “In the present case, therefore, we are left 
without the assistance which examination o f reports, preparatory material and debates in Parliament might have 
been expected to provide on the question why was it thought necessary to deny to the courts the power to do 
what was just in those cases in which there was no document signed by the debtor which contained terms which 
would or might, at some future date, be prescribed by the Secretary o f State? Nor has the Secretary o f  State been 
able to explain to us, now, why it is thought necessary to deny to the courts the power to do what is just in those 
cases. We have been shown no material which helps us to understand why the executive thought it necessary to 
propose, or why Parliament thought it necessary to enact, s 127(3) o f  the 1974 Act in the form which it takes.”
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A . Legislation is proposed by the Minister who baldly states his and the government’s beUef in its 

constitutJonaHty without elaboration. The legislation is passed w ithout com ment on issues of 

constitutionality.

B. Legislation is proposed by the Minister who states his and the government’s belief in its

constitutionality but also goes into careful detail in respect o f  this belief, setting out the potential 

problems and reasons why he beUeves the Bill is sound. The minority raises issues over the legislation, 

which the Minister rejects out o f  hand saying they will not be considered.

C. Legislation is proposed by the Minister who states his and the government’s belief in its

constitutionality but also goes into careful detail in respect o f  this beUef, setting out the potential 

problems and reasons why he believes the Bill is sound, The minority raises issues over the legislation, 

in respect o f which the Minister seeks further advice. At committee stage, and upon the return to open 

house, the Minister outlines his reasons for rejecting minority amendments.

If w e believe that scenario A  represents a good way o f  deciding constitutional matters, then it 

is likely that our legislative process, as it is, should be afforded a presumption o f  

constitutionality. If one believes that A  is not good enough, then one is less likely to believe 

that the legislative process, as it is, should be worthy o f  deference when it decides

constitutional issues. Indeed, as we wiU now  see, the more one thinks about how legislation

may earn its “democratic credentials”, the more complicated the relevant factors becom e.

For example, what would one make o f  the situation where legislation proposed to the house 

is, in fact, the product o f  the pre-legislative deliberations o f  the AU-Party Committee on the 

Constim tion w ho may have engaged in extensive public consultation?^'^ W ould that 

legislation be a “better” or more “democratic” constitutional interpretation than, perhaps, the 

Health (N o .2) Am endm ent BiU, 2004? What then about the case where legislation is proposed  

not by an all party com m ittee but by a working group chaired by a leading Senior Counsel?^'^ 

Alternatively, what about the situation where the Human Rights Com m ission offers a pre

legislative opinion on a particular proposal?^'”* Things becom e even m ore complicated if  one 

takes into account the likely difference in legislative behaviour as between majority and 

minority governments. Whereas governm ent dominance may be unavoidable in the case o f  a

See e.g. All Party Committee on the Constitution, Tenth 'Progress Report: The Family (Dublin, Stationery Office, 
2006) (Recommending various legislative changes to recognise same-sex unions which were based examination 
o f the constitution and the receipt o f  detailed public submissions.).

For example, Hugh Mohan SC chaired the Legal Advisory Group on Defamation. Brian Murray SC chaired 
Working G roup on Privacy who prepared the Privacy Bill, 2006.

U nder s.8(b) o f  the Human Rights Act, 2000 a Minister may refer a legislative proposal to the Human Rights 
Commission for it to report on its implications for human rights. It may also, o f its own accord, publish 
observations relating to human rights, including com ments on BiUs. The HRC has published observations on 
several bills to date, including the Equality Bill, 2004 and the Criminal Law (Insanity) Bill, 2002.
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majority government as we have now, it is arguable that a minority government may be more 

pressed to bend to interests outside the immediate range o f government preference to stay in 

power. Moreover, it was noted above that the relevance o f the committee stage in the 

legislative process has changed, in particular over the last decade. Woiold this mean that we 

should be less willing to believe that “old” legislatures were capable o f constitutional scrutiny 

than those who benefit from the new, post-1997 committee structure or should we distinguish 

further and show less deference to the legislatures in power during the times when Chubb 

described it as “a puny parliament peopled by members who have a modest view of their 

functions and a poor capacity to carry them out”?̂ '̂  The point here is simply that assessments 

o f legislative performance vary according to the time-frame one looks at and therefore one’s 

expectations about how “good” the legislature was at constitutional interpretation at any given 

time may also vary. Should then the presumption be staggered to reflect periods when 

legislative performance was “worse” than other periods?

In a well-known article, Gerard Quinn cautioned that beneath the simplest o f legal questions 

lie the most complicated matters o f political science and philosophy.^’® If we move beyond 

the “formal” association o f the legislature with democratic constitutional decision-making, it 

seems that we must take account of the “informal” factors which, in any given case, seem 

relevant to an assessment of how “democratic” a particular piece o f legislation reaUy is and the 

extent to which the legislature actually “interpreted” the Constitution, all of which are 

massively variable factors. This, however, seems far too complicated and variable to propose 

as a workable method of constitutional review. However, it is arguable that all these questions 

would miss a major point -  namely that any decision on the suitability o f the legislature to 

conduct constitutional interpretation depends on a pre-existing conception of what 

constitutional interpretation “is” .̂ ’^

This point may seem slightiy obtuse and it will help to explain it in the context of the work of 

four constitutional scholars. First, we may consider two scholars who have argued that the 

American legislature is not suited to constitutional guardianship. Owen Fiss, for example.

See Chubb, The Government and Politics of Ireland (2"‘* ed., London, Longman, 1982), at 205. In this respect, how  
many informal distinctions would we make? W ould we distinguish the pre-1983 system where it seems accepted 
that deputies had a “sheeplike” existence in passing laws put before them without any real com m ittee stage from  
the post-1983 system where some committee deliberation occurred. See Arkins, “Legislative and Executive 
Relations in the Republic o f  Ireland”, loc. cit., n.45, at 93.
2'̂  Quinn, “The Nature and Significance o f  Critical Legal Studies” [1989] IL T  282.

In Chapter 1, at 31 it was argued that the term “interpretation” can gloss over the fact that constitutional 
decisions can include both questions o f  interpretation and about justification o f  limits placed on interpreted 
rights. In the text above and the more colloquial understanding o f  “interpretation” is used simply because it fits 
the language used by the theorists discussed in this Chapter who do not always make the distinction between  
“interpretation” in the technical sense and “interpretation” as a by-word for constitutional decisions en masse.
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argues that legislative decision-making tends to focus on the passion o f the present, without 

the long term focus which he believes is a key element to a constitutional tradition.^’** Mikva, 

on the other hand, criticises legislative process because he feels that it is usually out o f  date on 

constitutional matters and unaware o f  recent (and not-so recent) case-law.^'’ Both these 

accounts o f  legislative incompetence depend on the theorist having a conception about what 

counts as good constitutional interpretation. Mikva views constitutional interpretation as 

inherendy bound up with the court — i.e. the legislature, in reaching its views, must “do” 

constitutional law like lawyers, through precedent and case-law. Fiss raises the reasonable (but 

not self-evident) point that constitutional interpretation is about more than the passion o f  the 

moment and requires stability and long-term focus.^°

On the other hand, those who argue that the legislature may be a good constitutional guardian 

also premise their arguments on a particular conception about what constitutional 

interpretation “is”. Indeed, Mark Tushnet is quite clear about this. He specifically points out 

that his argument to “take the constitution away from the courts” depends on a conception o f  

the United States’ Constimtion as “thin” — i.e. composed o f broad principles modelled around 

those o f  the declaration o f independence.^' The legislature, he says, is just as capable o f  

dealing with such general and “thin” principles as a court. In a somewhat similar vein, Robin 

West, in arguing for a more legislatively orientated understanding o f  constitutional 

responsibility, specifically urges us to view the United States’ Constitution as “aspirational” in 

a sense that exorcises much o f the legal “dustiness” that may lead to conclusions about 

legislative incompetence.^

Fiss, “The Supreme Court 1978 Term — Foreword: The Forms o f  Justice” (1980) 93 Harv. L. Kbv. 1, at 9-10 
(“I f  the legislative process promised to get us closer to the meaning o f  our constitutional values then the theory 
o f legislative failure would be responsive to this puzzlement. But just the opposite seems true. Legislatures are 
entirely o f a different order. They are not ideologically committed or institutionally suited to search for the 
meaning o f  constitutional values, but instead see their primary function in terms o f registering the actual, 
occurrent preference o f  the people — what they want and what they believe should be done.”).

Mikva, “How  Well Does Congress Support and Defend the Constitution”, loc. cit., n .l7 , at 609.
The point could be made in respect o f other theorists. For example, when Perry contrasts legislative and 

judicial ability to “do” constitutional law, he has a very specific conception o f what that means -  i.e. some kind o f 
moral leadership in the advancement o f fundamental values. See Perry, “The Constitution, The Courts, and The 
Question o f Minimalism”, loc. cit., n.l91.

Tushnet, Taking the Constitution Awc^ From the Courts, op. cit., n.6, at 9-14. Indeed, at 57 Tushnet makes precisely 
the point I am trying to make here -  “From anyone’s point o f view, legislatures and the courts are bound to 
make constitutional mistakes. The real question is whether in general legislators or courts make more, and more 
important, constitutional mistakes. And we must have a decent theory o f constitutional interpretation outside the 
courts even to be able to pose that as a question”.

See West, “The Aspirational Constitution” (1993) 88 Nw. U. L. Rev. 241. One may also point to Jeremy 
Waldron in this regard. The crux o f his argument that rights are not necessarily suited to judicial adjudication 
depends on a particular conception o f what rights are. In his view, rights are basic reflections o f the faith we 
have in other persons to think about our own interests in their own actions, rather than as “trum ps” over 
majority action. This then facilitates his ultimate argument that rights issues should be setded through broader 
public or legislative discussion than through judicial resolution. See Waldron, Laiv and Disagreement, op cit., n.7.
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The point here is quite simple. Once we move beyond the internal critique, we come face to 

face with the question o f how “good” legislative process has to be in order to attract 

deference. Any answer to this question, however, will necessarily depend on what it is we are 

asking the legislature to do. If, for example, we believe that constitutional interpretation must 

necessarily be deliberative (in the technical sense), then it is less likely we will believe that the 

legislature can perform it.^^ This is why the informal factors about legislative constitutional 

interpretation described above tend to lead no where — because it simply does no good to 

reflect on the realities of legislative process unless one has some normative theory about what 

it is that one expects the legislamre to “do”. Thus, any conclusion as to whether legislative 

process as it is is a comparatively better system for the protection o f constitutional rights 

depends entirely on an institution-neutral conception o f constitutional interpretation, which I 

hope to provide over the next two Chapters. Then, and only then, may we ask “which 

institution can perform constitutional interpretation”.

^  See e.g. Peters, “Assessing the N ew judicial Minimalism” (2000) 100 Cotum. L. Rev. 1454.
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In t r o d u c t i o n

Chapters 4 and 5 argued, inter alia, that deference has been rationalised on the basis that the 

court may be less able to “do” constitutional law than the legislature. According to this 

rationale, some constitutional claims may raise questions which are better answered by the 

legislature because the legislature is simply better able than the court to answer such questions.' 

This type o f justification for deference is, in short, an argument about comparative 

institutional competence. O f course, the word “competence” is relatively open-textured. An 

institution’s “competence” to make constitutional decisions may rest on more than practical 

concerns but on deeper matters o f normative theory. This Chapter, however, only considers 

the practical abilities or capacities o f courts and legislatures to “do” constitutional law. Thus, 

for the purposes o f  this Chapter, the term “competence” should be taken to connote only 

issues relating to practical abiUty rather than normative entidement.^ There are, however, two 

preliminary matters that require some examination in order to place the argument o f this 

Chapter within a readily comprehensible framework.^

First, any analysis o f judicial institutional competence is misleading unless it is comparative in 

nature. Neil Komesar makes this point well:-

' Whereas this rationale for deference is sometimes evident in judicial decisions in other jurisdictions it is also 
discussed or raised in a good deal o f the academic literature. See e.g. Feldman, “Human Rights, Terrorism and 
Risk: The Roles o f Politicians and Judges” [2006] P.L. 364; Posner, “Review o f Jeremy Waldron, Law and 
Disagreement” (2000) 100 Colum. L. Rev. 582; Jowell, “Judicial Deference and Human Rights: A Question o f 
Competence” in Craig & Rawlings eds.. Law and Administration in Europe (Oxford, Oxford University Press, 2003) 
67; Kirk, “Rights Review and Reasons for Restraint” (2001) 23 Sydney L. Rev. 19. Arguments about practical 
judicial competence are not alien to Ireland, but tend to be connected with discussions o f judicial intervention in 
the “new” field o f socio-economic rights. See e.g. Hogan, “Directive Principles, Socio-Economic Rights and the 
Constitution” (2001) 36 Ir. Jur. (ns) 174, at 195; Hogan, “EU States Best Qualified to Deal with Social Issues” 
Irish Times, 20 February 2003 (arguing for Umited judicial capacity).
2 To use Jowell’s terminology: this Chapter is concerned only with arguments about “institutional competence” 
not arguments about “constitutional competence” . See Jowell, “Judicial Deference and Human Rights: A 
Question o f Competence”, loc. cit., n .l; Jowell, “Judicial Deference: Servility, Civility or Institutional Capacity” 
[2003] P.L. 592. See also Steyn, “Laying the Foundations o f Human Rights Law in the United Kingdom” [2005] 
E .H .R .L K  349, at 359 (referring to “relative institutional competence”).
 ̂ O ne may point out, however, that the previous Chapter concluded by arguing that comparison o f  institutional 

suitability for constitutional responsibility depends on having a pre-existing concept o f  constitutional 
interpretation. The argument may then run that whatever I offer in this Chapter is largely irrelevant, because a 
real comparison o f  institutional competence can only take place when we know precisely what we are comparing 
abilities to “do”. However, as we will see in the next Chapter, it is not the case that the theory o f constitutional 
interpretation I offer makes everything said before redundant. Rather, once I have defended a particular theory, 
it will then fall to examine which institution can “do” constitutional interpretation which will loop-back into 
much o f the discussion in this Chapter. Also, a good deal o f  the ground-work for the theory I offer in Chapter 9 
is laid with the discussion o f institutional competence in this Chapter and the “lessons” which may be learned.
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Because each institutional alternative is severely imperfect, it is easy to paint an embarrassing but 

accurate portrait o f  any one o f  them. Such portraits are useful, however, only to debunk childlike 

images o f  institutional perfection.. .Making sense o f  a complex institutional choice like constitutional 

judicial review requires a careful com parison.. .o f  the relative abilities o f  the alternatives. The correct 

analysis is comparative institutional, not single instituaonal."*

It will do very little good to simply focus on, for example, the Hmited ability o f the court to 

deal with social facts if, on the other hand, we cannot say that the legislature is any better in 

this regard.^ One must attempt to figure out which is the best of the available options, and 

that requires more than a single institutional focus.

Second, it is arguable that any assessment o f relative institutional competence depends on the 

fact that the candidate decision-makers whose practical competence one seeks to compare are, 

in fact, performing the same task. In short, theories about competence should compare like 

with like. To explain this, suppose that a decision-maker, Mike, has to decide whether to defer 

to the decision o f another person, John. For argument’s sake, suppose he believes that the 

only legitimate rationale for such deference is where the decision-to-be-deferred to was made 

by a decision-maker who is, simply put, better able to make that decision — i.e. has a superior 

instimtional competence. To defer then, Mike must be able to say that John was more 

competent to decide the question which is now before Mike. If, however, John never decided this 

issue, then it cannot be said in any serious sense that John made a better decision because he 

made no decision at aU in respect of the question now before Mike.

We may recall that the very idea o f deference suggests that a court must examine whether the 

question before it (i.e. a rights claim) should be answered by the court exercising an 

independent opinion on the matter or whether the court should defer to the decision of the 

legislature on that particular question.^ One way to go about this, and the way currendy under 

discussion, is to base one’s decision to defer or not sole^ on matters o f practical institutional 

competence. Thus, a court may defer to a legislative decision on, for example, the legitimacy

* Komesar, “Slow Learning in Constitutional Analysis” (1993) 88 Niv. U. L . Rev. 212, at 217. See also Waldron, 
“The Core o f  the Case Against J udicial Review” (2006) 115 Yale L.J. 1346, at 1379.
 ̂See e.g. Komesar, “A  Job for the Judges: The Judiciary and the Constitution in a Massive and Complex Society” 

(1987-88) 86 Mich. L . Rev. 657 (raising a similar point to that cited above); Sunstein & Vermeule, “Interpretation 
and Institutions” (2003) 101 Mich. L  Rmv. 885 (magisterial critique o f  legal reasoning in general for failing to take 
into account comparative institutional critique); Solum, “The Aretaic Turn in Constitutional Theory” (2004) 70 
Brooklyn. L. R£v. 475 (recognising need for institutional choice to be comparative and arguing that such choice 
should be made on the basis o f  virtue-jurisprudence akin to how  contemporary moral theory has adopted aspects 
o f  virtue-ethics).
 ̂Or, as we saw in Chapter 1, at 24-26, in relation to a particular aspect o f  the legislature’s decision which may bear 

on that question.
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o f a particular classification if it feels that the legislature is better equipped to deal with the 

issues raised by such a claim.^ This may be because, for example, the legislature had better 

access to data or expertise that was available to the court.** The important point is, however, 

that any assessment o f the relative competence o f the courts and legislature to decide the 

point which is currendy before the court seems to depend on whether the legislature actually 

decided this point. If the legislature, like John, did not actually address the question which 

eventually comes before the court, then it seems difficult to rationalise deference on the basis 

that the legislature was better qualified to make a decision which it never actually made.®

Thus, insofar as courts talk about deferring to legislative discretion on the basis o f a perceived 

superior legislative competence, it seems reasonable to propose that an analysis o f  relative 

institutional competences depends on the extent to which the candidate decision-makers (i.e. 

legislature and court) actually ask the same questions — comparing like with like. In the Irish 

context this may be bolstered by the presumption o f constitutionality which may require one 

to presume that the legislature did, in fact, answer the question which is now before the court.'”

 ̂ See e.g. hawth v Minister for Social Welfare [1994] 1 ILRM 378 (HC) (Costello J arguably withholding independent 
judicial review o f difference in welfare payments to deserted husbands and wives on the basis that statistics not 
available to indicate the factual disparities between the plaintiff and allegedly relevant comparators (discussed 
below at 301-302). For different results in similar cases see R (Hooper) v Secretary of State for Work and Pensions 
[2003] 3 All ER 673 and Frontiero v Richardson (1973) 411 US 677 (although, in respect o f Frontiero, the application 
o f strict scrutiny to gender based classifications was ultimately rejected in Craig v Boren (1976) 429 US 190 in 
favour o f intermediate scrutiny and consequendy a more “L/>ivth'' like result may now be possible).

See e.g. Schmeiser, “The Case Against the Entrenchm ent o f  a Canadian Bill o f Rights” (1973) 1 Dalhousie L.J. 
15, at 19.
’ An interesting question (posed to me by Dr. Alison Young o f Hertford College, Oxford) is whether one could 
devise a normative theory which would allow one to decide on the deference question on the basis o f 
institutional competence whilst taking account o f the fact that courts and legislatures ask different questions. I 
do not think this is possible. Suppose we decided that the legislature could decide constitutional questions 
according to something like Mark Tushnet’s idea o f  a “thin” conception o f the Constitution — i.e. no precedent, 
no “law” — just working out o f the basic principles o f  the text and the values therein. Suppose also, that the 
courts continue to operate the “thick” Constitution in the sense we are accustomed to; theories o f  interpretation, 
precedent, etc. Supposing then, a court seeks to defer to legislative judgment in some particular issue which it 
thinks the legislature was better to decide -  perhaps some issue in fiscal policy. The legislature, o f  course, 
decided this issue in the “thin” sense rather than the “thick” sense. Now, if a court defers, we hit a snag because, 
by doing so, it starts to take the “thin” Constitution as being authoritative for its own decision. And if it does 
that, then the court and legislature are asking the same questions. The difference here is simply that it’s the 
legislature who sets the questions, rather than the court. So, a theory which allows institutions to ask different 
questions, but which still premises deference on the competence based rationale is, I think, impossible, because 
the act o f  deference, in some way, “makes” the question asked by the legislature relevant for the court and thus 
ensures that both institutions ask the same questions. O ne may point out, however, that a court may seek to 
defer only to a particular aspect o f a legislative decision. Perhaps in operating the thin Constitution, the legislature 
decided that the objective o f certain legislation was legitimate but not that it was pursued in the least restrictive 
means possible and sincerely believed that this was good enough. Perhaps in operating the thick Constitution, 
the court may wish to use proportionality, but it may defer to the legislative view on the legislative objective. So, 
whereas the court defers it can be said that the court and legislature approached the constitutional question 
differently. However, in respect o f the question upon which the court defers -  i.e. the legitimacy o f  the objective 
-  the whole essence o f  that deference is precisely that the legislature actual^ decided that point.

It should be noted that presuming the legislature to act constitutionally does not have to mean that one 
presumes the legislature to have answered precisely the same questions which a court later deems relevant to a 
constitutional question. For example, Irish courts now tend to evaluate legislative limitations on rights by using 
the proportionality test. As noted ibid., however, it is not beyond the realms o f possibility that the legislature may
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However, irrespective o f the presumption, it is arguable that this argument would hold true in 

respect o f  any form o f deference that is justified on the basis that the legislature has a superior 

practical competence than the court. Suppose that a court defers to the legislature because it 

believes that the legislature has a rational claim to superior institutional competence — i.e. not 

necessarily that the legislature was actually more competent to decide the question before the 

court, but rather on the basis that, aU things being equal, the legislature is generally better at 

dealing with those kinds o f issues. As I understand it, deference entails a court accepting or 

giving particular weight to a legislative constitutional decision over the issue (or over one o f  

several issues) now before the court. Indeed, that is part o f what makes deference 

“respectable” as a methodology o f judicial restraint. When a court defers it does not leave a 

rights claim unanswered. Rather, it accepts, in one degree or another, a decision already made 

about the case.” So, in a situation where the legislature has not addressed the question which 

is now before the court, any professed deference is not really deference at all because there is 

nothing to defer to.’^

These points suggest that one must be prepared to compare relative institutional competences 

in two cases — first, where institutions perform the same task or “ask the same questions” and 

second, where they do not. To this end, Part I o f this Chapter considers the issue o f relative 

institutional competence on the assumption that, in fact, both the courts and the legislature ask 

the same question. Part II examines whether this is actually the case and discusses relative 

institutional competence in cases where it may be said that the courts and legislature ask 

different questions.

well disagree with the Irish courts’ m odem  use o f  proportionality review and may make a conscientious decision 
that proportionality review is constitutionally im proper and, instead, adopt a different constitutional test whereby 
they evaluate their own legislation — perhaps by using a rationality test. Thus, unless one already has a theory 
about who gets to decide on constitutional questions, one cannot simply say that the legislature acted 
unconstitutionally because the court later disagrees with the criteria which the legislature thinks appropriate to 
test the constitutionality o f its own legislation. However, courts tend not to think like this. The presumption 
seems to be applied in a relatively straight forward manner without thinking about the possibility that the 
legislature may be entided to apply its ou/n conscientiously arrived at criteria for testing constitutionality. In any 
event, if  one disagrees with this, and believes that the presumption does not have to entail the assumption that 
courts and legislatures ask the same question, the text above argues that the assumption that courts and 
legislature ask the same questions is inherent in the judicial practice o f the competence based rationale.
' '  O f  course, as we will see later in this Chapter, we may have to accept that cases may contain a range o f issues 
some o f  which the legislature decided upon and some o f  which they did not. The point here is simply that in 
respect o f the issue upon which a court is asked to defer, the only way in which it makes sense to defer to 
legislative judgment on the basis o f  superior legislative competence, is where the legislature had actually made a 
decision on that point. I f  the legislature had not made a decision on that point, then what occurs is not 
deference.
'2 I would like to thank Dr. Alison Young o f  H ertford College, Oxford, whose comments and questions caused 
me to clarify this point outside o f  the context o f the presum ption o f constitutionality.
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This mirrors the methodology in Chapter 7 where we saw that there are two ways to examine 

the “worth” o f democratic legislative process.”  These involve adopting either internal or 

external perspectives. By examining the competence based rationale on the assumption that 

courts and legislatures ask the same question, I examine the rationale as it is invoked by courts 

— the internal perspective. By arguing that such assumptions may not be warranted, I examine 

the competence based rationale from an external perspective — i.e. on the basis that the court’s 

assumption that institutions ask the same questions may be flawed.

P a r t  I -  Re l a t iv e  In s t i t u t io n a l  C o m p e t e n c e  W h e n  In s t i t u t io n s  A sk

THE Sa m e  Q u e s t io n s

This Part discusses relative institutional competence on the assumption that, in fact, the 

legislature and court address the same questions. In case doubts remain over just what this 

means, assume that the legislature decides to delimit the right to property by requiring certain 

classes o f  private development to cede a portion o f space for solar panels which feed 

electricity back to the national grid, in turn to fund electricity provision to “poorer” areas. 

As a matter o f contemporary constitutional law, the delimitation must, it seems, be 

“proportionate” to the objective.’  ̂ The proportionality enquiry can involve a series o f  

complicated empirical evaluations. Is, for example, the means chosen the “least restrictive 

alternative” o f the rights at hand by which the objective could be pursued?’  ̂ Or, to put it a 

different way -  will the result sought to be achieved (cheaper electricity for the poor) actually

Chapter 7, at 230.
'■* O ne could point out that this may seem to run afoul o f  the interesting suggestion in Article 26 and the 
Employment 'Equality Bill, 1996 [1997] 2 IR 321 that no single class o f persons can be held bound to “pay” for 
general societal problems if, in fact, that class neither created nor contributed to that problem. In that case 
“employers” as a class could not be held bound to bear the financial burden for the integration o f disabled 
persons into the general work-force (i.e. through provisions o f special facilities, etc). However, it seems that the 
Supreme Court in Article 26 and the Emploj/ment Equality Bill, 1996 [1997] 2 IR 321 was m ore concerned with 
the proportionality o f the obligation, rather than the fact o f the obUgation;-

There is no provision to exempt small firms or firms with a limited num ber o f employees, from the 
provisions o f the Bill. The wide definition o f the term “disability” in the Bill means that it is impossible 
to estimate in advance what the likely cost to an employer would be. The BiU does provide that one of 
the matters to be taken into consideration in estimating whether employing the disabled person would 
cause undue hardship to the employer is “the fmancial circumstances o f  the employer” but this in turn 
implies that the employer would have to disclose his financial circumstances and the problems o f his 
business to an outside party. See [1997] 2 IR 321, at 368.

It m ust be said, however, that it was not the case that no ceiling existed on the obligations placed on employers. 
Rather, the Bill provided that no “special treatment” was required if that would cause undue hardship to the 
employer. Moreover, it is difficult to see why financial disclosure (something which seems quite essential to the 
revenue code) is such a problem here. Despite such errors, it remains arguable that the Court’s logic suggests that 
the judgment would not prevent a proportionate burdening o f  a class with the costs o f  “ fixing” social problems.

See e.g. ^ A r tic le  26 and Part V  of the Planning and Development Bill, 1999 [2000] 2 IR 321.
See e.g. Hean^ v Ireland [1994] 3 IR 593; Dunnes Stores Ireland Company v Ryan [2002] 2 IR 60; DK v Crowl^ [2002] 

2 IR 744.
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flow from the obligations imposed (mandatory installation o f solar panels)?'^ Those are not 

idle questions; they are the kinds of questions which proportionality based review throws up.'** 

Assuming that the legislature and court answer the same questions entails assuming that the 

legislature, in exercising its own constimtional scrutiny, asks and answers these kinds of 

questions -  i.e. the questions that will later be asked by a court exercising the power of judicial 

review.’® And this, as has been argued, is what makes its reasonable to compare institutional 

competences — i.e. comparing like with like.

O f course, if we wish to examine the relative institutional competence o f courts and 

legislatures, we must have some idea about what kinds of matters make up an institution’s 

“competence” to decide upon matters o f constitutional rights. In the next few pages, I 

propose that arguments about institutional competence are best understood as arguments 

about the extent o f the information before the court relative to that available to the law

maker, coupled with arguments about the relative expertise or ability of law-makers and courts 

to draw inferences and conclusions from presumptively relevant information and data.^“

The Informational Deficit

Questions of constimtional law can require the decision-maker (be that court or legislature) to 

make serious decisions about the empirical foundations of legislation.^’ The Court of Appeal 

decision in E. (Hooper) v Secretary of State for Work and Pension/^ is illustrative in this regard. This 

case concerned the Convention-compatibility of legislation which restricted classes of widows’ 

benefit to widows in a certain age band and did not extend it to widowers in a similar age

See e.g. The Queen v Sharpe 2001 SCCDJ A2\ Attorn^ General of Canada v Harper 2004 SCCDJ 1571.
'* See e.g. Pinard, “Uncertainty and Risks: Evidence in Constitutional Law” in Dumont & Bloom eds., Science, 
Truth and Justice (Montreal, Les Editions Themis, 2001) 97; Pinard, “La RationaUte Legislative, une Question de 
Possibilites ou de Probabilites? Commentaire a I’occasion de I’affaire du Tabac” (1994) 39 McGill L. J 401; Beatty, 
“The Form and Limits o f Constitutional Interpretation” (2001) 49 Am. J. Comp. L  79; Karst, “Legislative Facts in 
Constitutional Adjudication” (1960) Sup. Ct. Rev. 75, at 82-84.

O f course, the relevant questions do not have to be those raised by proportionality -  a different test o f  
constitutionality could be used. The point is simply that this Part assumes that, whatever tests are ultimately used 
to evaluate the constitutionality o f  legislation, that the legislature itself applied those (or substantially) similar tests 
in respect o f its own scrutiny o f its legislation.

See e.g. Karst, “Legislative Facts in Constitutional Adjudication”, loc. cit., n.l8; Davis, “‘There is a Book 
O u t...’: An Analysis o f  Judicial Absorption o f  Legislative Facts” (1987) 100 Harv. L. B̂ v. 1539; Miller & Barron, 
“The Supreme Court, The Adversary System and the Flow o f Information to the Justices” (1975) 61 Va, L. Rev. 
1187; Monahan & Walkers, “Social Frameworks: A New Use o f Social Science in Law” (1987) 73 Va. L. Rev. 
559; Woolhandler, “Rethinking the Judicial Reception of Legislative Facts” (1988) 41 Vand. L. Rev. 119; Solove, 
“The Darkest Domain: Deference, Judicial Review, and the BUI o f  Rights” (1999) 84 Iowa L. Rev. 941, at 982- 
1020 .

See e.g. Christie, “Judicial Review o f Findings o f Fact” (1992) 87 Nw. U. L. Rev. 14; Monaghan, “Constitutional 
Fact Review” (1985) 85 Colum. L. Rev. 229.
22 [2003] 3 All ER 673.
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band.^’ The rationale for the exclusion was that m en were supposedly not financiaUy 

dependent on their spouses and so the death o f  a man’s wife had no financial implications for 

him. However, a wife, apparendy dependent on her husband’s incom e, would lose her sole 

source o f  financial support if  he died and would “need” State support. Whereas the State 

conceded that this was an unlawful discrimination at the time o f  hearing o f  Hooper it argued 

that the difference in treatment was objectively justifiable up until 2001.^'' This argument was 

based on data adduced to show that up until (roughly) that point, men and w om en were “not 

alike” in respect o f  their “needs” for the type o f  social benefit under question.^^ In actual fact, 

the Court o f  Appeal held that the evidence tendered did not support such a view. O n the 

contrary, it indicated that the discrimination had becom e unsustainable at a far earlier stage.^®

The Hooper case is a simple demonstration o f  one instance where empirical data was crucial to 

the determination o f  the relevant rights issue.^^ H owever, Hooper is not an isolated case. As

The case actually concerned three kinds o f  payment; widowed m other’s allowance (“WMA”), widow’s payment 
(“W Pt”) and widow’s pension (“W P”). A t first instance it was held that withholding o f W Pt and WMA from 
widowers was not objectively justified. See [2002] EW HC 191 (Admin). Whereas other matters relating to these 
payments were debated in the Court o f Appeal, no further issue as to their justification was raised. Rather, the 
appellate stages of the case concerned the objective justification o f WP.

There is something o f an issue in respect o f the date until which the State contended the differential provision 
o f  widow’s pension was justifiable. As the House o f  Lords pointed out in its decision, the Court o f Appeal 
seemed to hold that Parliament had acknowledged, through other enactments, that there was an unlawful 
discrimination in respect o f widows pension provision in 1999. See the comments o f Lord Hoffman in the 
House o f  Lords; [2006] 1 All ER 487, at para. 37. O n the other hand, the State argued that the differential was 
justifiable until 2001 and contested (in the House o f Lords) the supposed admission o f the lack o f  justification in 
1999. At the same time, however, the State also argued that it was entitled to a reasonable period within which to 
remedy identified problems. Thus, on one reading, one understand the State’s argument as being that 
problems were identified in 1999, but that the legislature decided to “ fix” them in 2001 notwithstanding an 
otherwise lack o f  objective justification for continuing the system between 1999 and 2001. In the House o f 
Lords, however, the argument is taken simply to be that objective justification existed not only up to 1999, but 
up until 2001.

[2003] 3 All ER 673, at 687-688, 691-693. This evidence covered matters such as inter alia  ̂ the comparative 
economic activity o f older women compared to younger women, older men compared to older women and the 
relative percentages o f stay at home (economically inactive) men and women.
2'’ [2003] 3 All ER 673, at 692. The Court held that the discrimination had become “operative” in 1995, and not 
when the State contended. The Court held per Lord Phillips MR that:-

Different strands o f the evidence all lead to the same conclusion. By 1995, if  not earlier, the difference 
in economic activity between women and men no longer justified discriminating between them by 
paying, indiscriminately, pensions to widows aged between 45 and 65.

However, on its recent appeal, the decision was reversed by the House o f Lords insofar as the Court o f  Appeal 
held that objective justification did not exist up to 2001 for the differential in the payment o f  WP. See [2006] 1 
All ER 487. There are, it is submitted, two readings o f the decision, but neither affect the argument above. On 
the first reading, the House of Lords seemed to disagree with the Court o f Appeal’s understanding o f  the 
relevant evidence. O n that reading, empirical evidence is just as relevant; it is simply the case that the courts 
disagreed over its meaning. O n the second reading, however, the House o f  Lords seemed to indicate that a 
strong measure o f  deference was applicable in holding that the difference in treatment was sustainable. See e.g. 
[2006] 1 All ER 487, at paras. 36-37. Given that the House was willing to defer, one could query my argument 
about general relevance o f  empirical evidence. This, however, does not affect the relevance o f  such evidence to 
determirung a constitutional question. The House o f Lord’s decision simply means that whereas that evidence 
was relevant for the legislative determination o f the issue, the Court will not conduct independent review o f  the 
conclusions the legislature drew from that evidence. That deference, o f course, requires justification. I f  it is 
justified by concerns o f institutional competence, then this must mean that notwithstanding the information 
before the court, the legislature was better equipped to decide the question. That, in fact, enforces the arguments 
above; ability to deal in empirical matters is crucial to constitutional questions. If, on the other hand, the House
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has been argued previously, factual judgments underpin very many constitutional questions 

about the limitation o f rights (and some questions about the interpretation o f  rights).̂ ** Indeed, 

as Karst has pointed out, there is nothing “earth-shaking” in such an observation:-^'^

[EJvery constitutional issue contains im portant factual elements which control the decision whether 

they are expressly considered or remain buried in the mental equipment which the judge brings to the 

decisional process.^*'

Moreover, the core essence o f  the Oakei'IHeane^^ proportionality analysis (or indeed any 

form o f means-end review^ )̂ is empirical. As Pinard notes:-

The defence o f  the reasonable nature o f  a limit on rights and freedoms requires, according to the Court, 

proof o f  the importance o f  the objective o f the prejudicial measure, and o f the proportionality o f the 

intended objective in relation to the means used to accomplish the objective. This proportionality wiU 

itself be established by demonstrating a rational connection between objective and means, by showing 

there are no less prejudicial means and by demonstrating a balance between the prejudicial effects and 

the advantages o f the means that would be favourable to the latter... The Court therefore prescribes an 

essential^ empirical constitutionaljurisprudence, enjoining Parliament to use explicitly factualfoundations fo r its legislative 

choices that are likely to infringe upon rights andfreedoms}^

was as informed as the legislature but deferred notivithstanding this, then that deference carmot be on the basis o f 
an inferior institutional competence, but rather for some other external reason which holds that notwithstanding 
the information before it, a court should still defer to Parliament. That is by no means an unreasonable 
proposition, but the purpose in this Chapter is solely to examine the justification o f deference in relation to 
concerns about practical institutional competence rather than other normative theories which may hold that 
issues o f  institutional competence are irrelevant.

For a discussion o f  some o f  the relatively few Irish cases which have expressly recognised this see Sherlock, 
“Facts, Evidence and Opinion in Constitutional Litigation: The Experience in Ireland” (1991) 40 IC LQ  425.
^  Karst, “Legislative Facts in Constitutional Litigation”, loc. cit., n .l8 , at 75.

Ibid., at 84.
R  V Oakes [1986] 1 SCR 103.

32 H ean^ v Ireland [1994] 3 IR 593.
See e.g. Karst, “Legislative Facts in Constitutional Litigation”, loc. cit., n.lS. For earlier discussion of the 

relationship between facts and constitutional law see e.g. Bikle, “Judicial Determination o f  Questions of Fact 
Affecting the Constitutional Validity o f Legislative Action” (1924) 38 Harv. L . Rev. 6; Dickinson, “Crowell v 
Benson: Judicial Review o f Administrative Determinations o f Questions o f ‘Constitutional Fact”’ (1932) 80 U. 
Pa. L . Rev. 1055. For more m odern discussion see e.g. Christie, “Judicial Review o f Findings o f Fact”, loc. cit., 
n.21; Monaghan, “Constitutional Fact Review” , loc. cit., n.21; Solove, “The Darkest Domain: Deference, Judicial 
Review, and the Bill o f Rights” , loc. cit., n.20. For a critical perspectives see e.g. Tribe, “Seven Deadly Sins of 
Straining the Constitution Through a Pseudo Scientific Sieve” (1984) 36 Hast. L .J  155; Rogovin, “The Politics o f 
Facts: The Illusion o f Certainty” (1995) 46 Hast. L . ]. 1723.
3“* Pinard, “Evidentiary Principles with Respect to Judicial Review o f Constitutionality: A Risk Management 
Perspective”, in Law Commission o f Canada ed., Lazv and Risk (Vancouver, UBC Press, 2005) 121, at 124 
(emphasis added). See also, Karst, “Legislative Facts in Constitutional Litigation”, loc. cit., n .l8 , at 84 (describing 
in detail empirical assessments underlying aspects o f  American means-end review). See also PJ Carroll v Minister 
fo r Health [2005] lESC 26 where the Supreme Court allowed an appeal against an order o f  Kelly J in the 
Commercial Court prohibiting the State leading evidence on the harmful effects o f smoking in an action whereby 
the constitutionality o f  various pieces o f anti-smoking legislation were impugned. In a judgment delivered by 
Geoghegan J, the Supreme Court noted that such evidence was vital to the central issue o f  proportionality and 
noted at page 4 o f the transcript that “this seem s...to  be obvious and does not require detailed analysis o f 
authorities whether Irish, Canadian, EU or deriving from anywhere else” .
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The point here is simply that these are the kinds o f  questions which can be relevant to 

decisions about constitutional rights. O f course, we still have to decide how to apportion 

responsibility for such decisions between the courts and legislature. The point o f  this Chapter 

is to examine how issues o f practical institutional competence can play a role in how we 

decide to apportion such responsibility — i.e. the deference question. So, what then is the 

connection between this empirical foundation o f judicial review and institutional competence? 

It is simply that the empirical nature o f constitutional questions can implicate judicial 

competence because the court may be ill-equipped through a lack o f factual awareness to 

second-guess the legislature’s decision.^^ As Schmeiser puts it:-

Basic policy decisions should be made by the legislatures because o f their superior powers with respect 

to fact-finding...The adversary system o f  judicial proceedings, limited to the facts o f  a particular case 

and restricted by rules o f  evidence and procedure, is ill-equipped to deal with complex social 

problems.^^

This argument, and others Uke it, do not hold that courts are normatively prohibited from 

considering matters o f “legislative fact”. That kind o f  argument, usually associated with a 

Blackstonian or formalist conception o f constitutional law, is simply not tenable when our 

Constitution specifically envisages that the reasons for limiting our rights must, in some way, be 

reasons based on facts about the world.’’ Schmeiser’s point is simply that courts are not good

It should be noted that this comes very close to the notion o f poljcentricity usually associated with Lon Fuller. 
Fuller argued that some issues are polycentric in nature meaning that decision thereupon creates resonances on 
other interests beyond those immediately party to the decision (e.g. the parties in a law-suit). See Fuller, “The 
Forms and Limits o f  Adjudication” (1978) 92 Harv. L. Rev. 349. There are different ways to interpret the 
problems polycentricity may pose for adjudication because Fuller is ambiguous at times as to what it means. See 
for example the reading Trevor Allan offers in Constitutional Justice: A  Liberal Theoiy of the Rule of Law (Oxford, 
Oxford University Press, 2001), at 52-87 (hereafter referred to as “Allan, Constitutional Justice”). One prevalent 
interpretation involves the argument that since judicial decisions have a “knock-on” effect, then the court should 
be better informed about the interests it may affect and the consequences o f its decision. See e.g. H.I. v The 
Minister for Justice, Hquali^ and Laiv Reform [2003] 3 IR 197, at 203-204; Sunstein, One Case at a Time: Judicial 
Minimalism on the Supreme Court (Cambridge, Harvard University Press, 1999); Sunstein, Legal Reasoning and 'Political 
Conflict (Oxford, Oxford University Press, 1996); Sunstein, “The Supreme Court, 1995 Term - Foreword: Leaving 
Things Undecided” (1996) 110 Harv. L. Rev. 4. This is similar to the point made in the text above, because it 
focuses a critique o f  adjudication on the extent o f  the information before the court. This, however, is necessarily 
connected to a normative theory which holds that, in fact, it is right and proper that such wider interests should 
be taken into account and that those interests can have a bearing on how the plaintiff r rights are to be understood 
and treated. O ne could meet the point by proposing ways in which the court could become so informed. See 
Whyte, Social Inclusion and the Legal System: Public Interest Laiv in Ireland (Dublin, Institute o f Public Administration, 
2002), at 92-101 (hereafter referred to as “Whyte, Social Inclusion and the Legal System"^. That, however, would still 
be parasitic on the point that, in fact, the court should be so informed and that absence o f such information 
affects the legitimacy o f  adjudication. Indeed, Whyte’s proposals for how courts could take “wider interests” into 
account depends on a belief that natural justice requires this. However, that is not good enough as a critique of 
adjudication in respect o f judicial review o f  legislation unless it can be shown that legislative decision on rights do 
not suffer from the same problem -  i.e. made without knowledge o f  the wider ramifications.

Schmeiser, “The Case Against the Entrenchm ent o f a Canadian Bill o f Rights”, loc. cit., n.8, at 19. See also 
Young, “Ghaidan v Godin-Mendoza; Avoiding the Deference Trap” [2005] P .L  23, at 28-29.

See e.g. Miller & Barron, “The Supreme Court, The Adversary System and the Flow o f Information to the 
Justices”, loc. cit., n.20, at 1187-1188 and see the discussion o f  the relationship between formalist thought, 
absolutism and balancing in the Introduction, at 14-16; Chapter 3, at 60-62.
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enough to deal in the kinds o f facts which are relevant to deciding whether, for example, a 

particular legislature measure was, in fact, the “least restrictive alternative” to achieve a 

particular goal. Indeed, even those who expressly embrace the relationship between social- 

fact and judicial review are sometimes sceptical about the possibilities of informing coxirts 

with relevant empirical data.^* Thus, the first limb o f any argument about judicial competence 

is that courts may be worse than the legislature because they do not have access to the data 

that the legislature may have.^^ Again, it is important to recall the spirit of Komesar’s 

observation that the point is not that the court may not have perfect data, but simply that it 

may not be as informed as the legislature.

Expertise and Ability

It may be said that good information alone could not make any candidate decision-maker 

competent to decide upon a particular matter. Data generally leaves open questions of 

interpretation and questions about what inferences and conclusions can be taken from it. 

This, it may be said, is a task for the experts, and not for the courts. As Sherlock puts it:-

Even where there is full presentation o f  the relevant data, it may be the case that judges lack the 

technical expertise to evaluate it properly. To analyse and evaluate medical, scientific, technical and 

sociological data may prove to be a demanding task for the judges and one for which they have no 

special training."''’

One response to this kind of argument is to suggest that, in fact, data does not involve 

interpretation. This may sound silly, but it has been argued that judges have, on occasion, 

adopted such a viewpoint leading them to see their role in conducting empirical review as 

inherendy passive."*' Such judges assume that the “data does the talking” with the court simply 

“observing” the unconstitutionaHty o f legislation, rather than “finding” it."*̂

See e.g. Karst, “Legislative Facts in Constitutional Adjudication”, loc. cit., n.20; Miller & Barron, “The Supreme 
Court, The Adversary System and the Flow o f  Information to the Justices”, loc. cit., n.20; Davis, “‘There is a Book 
Out . . An Analysis o f Judicial Absorption o f Legislative Facts”, loc. cit., n.20.

See Feldman, “Human Rights, Terrorism and Risk: The Roles o f Politicians and Judges”, loc. cit., n .l, at 378- 
380.

Sherlock, “Facts, Evidence and Opinion in Constitutional Litigation: The Experience in Ireland”, loc. cit., n.28, 
at 434.

See e.g. Tribe, “Seven Deadly Sins o f Straining the Constitution Through a Pseudo Scientific Sieve”, be. cit., 
n.33; Rogovin, “The Politics o f  Facts: The Illusion o f Certainty”, loc. cit., n.33; Pinard, “Uncertainty and Risks: 
Evidence in Constitutional Law”, loc. cit., n.l 8; Pinard, “La Rationalite Legislative, une Question de PossibUites ou 
de ProbabUites? Commentaire a I’occasion de I’affaire du tabac”, loc. cit., n .l8; Beatty, “The Form and Limits o f 
Constitutional Interpretation”, loc. cit, n .l8.

Indeed, it is not only the judiciary who sometimes seem to adopt such a stance. See e.g. Monahan & Walkers, 
“Social Frameworks: A New Use o f Social Science in Law”, loc. cit., n.20, at 585.
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As a matter o f  general philosophy, this kind o f  viewpoint is traceable to a relatively antiquated 

perspective that viewed scientific knowledge as based entirely on cold, concrete and 

“objective” facts in contrast to the “theory” and “hypothesis” o f  the humanities, the latter 

imbued with the bias, prejudice and pre-interpretative values o f  the theorist himself'*^ This is, 

as I say, som ething o f  an antiquated notion. Space constraints prevent significant elaboration 

o f  this point, but suffice it to say that m ost, nowadays, tend to adhere to the quintessentially 

Deweyian stance that facts about the world are not value-free but reflect the particular values, 

biases and prejudices that the fact-gatherer holds.”̂  Even the m ost careful scientist has to 

make choices in m ethodology and in interpretation o f  data."*̂

However, the problem with empirical review is not really that data itself may be subjectively 

informed. The problem is that, irrespective o f  the root o f  the data, its interpretation and 

application may involve elem ents o f  subjectivity because data-sets do not necessarily self

execute and lead inexorably to a conclusion that a particular law is empirically suspect or 

disproportionate.'*^’ If empirical data does not self-execute, then it seems that judgment m ust be 

exercised in relation to what inferences and conclusions are to be drawn from it. It could then  

be argued that the exercise o f  such judgment requires expertise that the judiciary do not have. 

It is arguable, however, that this is not necessarily the case. Judgment will have to be 

exercised, but I hope to argue that the very disagreement which leads to its necessity indicates 

that expertise cannot be invoked to resolve the matter because the disagreement indicates that

Newton, for example, believed that scientific knowledge could only be built upon observations and 
measurements capable o f being made. Thus, he said that he would never “hypothesise”, but only theorise on the 
basis o f “p ro o f’. Einstein, on the other hand, formulated theory (in particular the theory o f  relativity) which 
could not be “verified” by technology then available, but which were based on hypothesis but later proved to be 
“right”.

Whereas this is a point o f  general philosophy, it has not gone unnoticed in legal writings. See e.g. Grey, 
“Langdell’s Orthodoxy” (1983-84) 45 U. Pitt. L. Rev. 1, at 16-21; Rogovin, “The Politics o f  Facts: The Illusion o f 
Certainty”, toe. at., n.33; W oolhandler, “Rethinking the Judicial Reception o f Legislative Facts”, loc. cit., n.20.

See e.g. Grey, “LangdeU’s O rthodoxy”, loc. cit, n.44, at 16-21. In a more general sense Thomas K uhn has 
argued that scientific research and theory is itself motivated by social factors influencing the development o f 
science. See Kuhn, Structure of Scientific Revolutions (Chicago, Chicago University Press, 1962). See also Brock, “A 
Formal Model o f Theory Choice in Science” (1999) 14 Economic Theoiy 113.

Indeed, the notion o f inherent subjectivity is something o f  a recurring point in legal theory. For example, 
some once thought that originalism provided an “objective” tether for judicial activism. Dworkin, however, has 
shown that even the application o f  originalist theory requires elements o f present-day subjectivity (or political 
choice). See Dworkin, “The Forum  o f Principle” (1981) 56 N .Y.U . L.Rev. 469. Equally, Ely’s attem pt to Umit 
judicial intervention to the remedying o f  defects in the democratic process was clearly an attem pt to find some 
way out o f the subjectivity which he argues infects other constitutional theories. See Ely, DemocraQi and Distrust: 
A  Theory of judicial Review (London, Harvard University Press, 1980), at 42-72. However, Ely’s ultimate offerings 
are about as open to subjectivity as anything else. Why for example should democracy be the root value? Why 
not equality? Alternatively, what does “prejudice” mean? How does one calculate the political power o f  a 
supposed minority group? For a consideration o f  these kinds o f questions in relation to Ely’s work see Tushnet, 
Red White and Blue: A  Critical Analysis of Constitutional I m w  (London, Harvard University Press, 1988), at 94-99.
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expertise has “run out” . However, to examine this point in detail, we must inject a small 

amount of realism about the legislative process.

Up to this point we have spoken generally, as the courts do, about deference to the 

“legislature” and to its empirical justifications for legislation. However, the discussion in 

Chapter 7 would suggest that the idea that the legislature, as a collective entity, actually 

considers a social problem, examines the potential solutions and researches the necessary 

empirical data is too idealised to be taken seriously. Whereas the legislature (understood as a 

majority o f the legislature) may accept government proposals, it is likely that it is the relevant 

Minister who, with the support o f his or her staff, produces draft legislative proposals and the 

parliamentary draftsman who turns those basic legislative proposals into formal proposals to 

be laid before the Oireachtas.'*^

With that in mind, let us consider a hypothetical case of disagreement in the initial stages of 

the pre-legislative process. The Minister, for example, has her staff working on a new type of 

social welfare benefit that must, it is thought, differentiate between single mothers living alone 

and single mothers living with another person. The thinking, for argument’s sake, is that a 

single mother living alone is in greater need of financial support than a single mother living 

with someone else — the supposition being that the “someone else” is supporting her. 

Suppose that the Minister has two acknowledged experts working on this Bill, who strongly 

disagree over the connection between living with another person and a need for financial 

assistance. One believes that the relevant data supports the view that single mothers living with 

another person tend to be supported by them, and the other disagrees with this. The Minister 

will ultimately have to choose which expert to “believe”.

The argument canvassed above was that to decide between competing interpretations o f data 

requires expertise. However, the whole cause o f the problem is that the relevant experts 

disagree. Expertise simply cannot find a right answer to a problem in cases where the best 

experts disagree over what the right answer is. Someone has to make a choice and that choice — 

this is the whole point -  cannot be made on the basis that the decision-maker has some 

special ability to choose. The whole point is that expertise and ability has “run out” and that

See e.g. Donelan, “The Role o f  the Parliamentary Draftsman in the Preparation o f Legislation in Ireland” 
(1992) 14 DUL.J 1. See also Desmond, Finalfy and In Conclusion: A  Political Memoir (Dublin, New Island, 2000), at 
179-81 (former Minister Barry Desmond describing how legislative drafting was, in practice, dominated by the 
relevant Minister who would not be adverse to “yanking out” the bill before completion). O f course, the 
situation is different in circumstances where legislative proposals may come from committees or working groups 
who have conducted this kind o f  research. But the arguments offered below would apply with equal strength to 
such cases.
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judgment is called for. O f course, we would not expect a decision-maker to simply flip a coin. 

His or her judgment will be made in light o f the competing arguments, which he or she has 

taken account of, which will inform, but which cannot determine, her decision which, by 

definition, is an exercise in judgment as between a reasonable range o f  alternatives.

It is arguable that all this could be re-created before a court. A judge, Uke a Minister, must 

make a judgment as between rival positions. Assuming that a judge may be informed by good 

experts on both sides who may disagree then it is arguable that more expertise will not help, 

because our field o f expertise is indeterminate in this kind o f  case.'** For example, medical 

negligence cases usually involve conflicting evidence with neither side being logically and 

necessarily “right” . Rather, a judge, who is clearly not a medical expert, must exercise judgment 

in light o f the expert opinion and evidence which has been offered to him by the parties.'*'̂  

Indeed, it is possible to see elements o f this argument in case-law concerning the application 

o f  the proportionality test.

Part o f  the HeaneyjOakes proportionality test requires the court to examine whether the 

legislature has adopted the “least restrictive alternative” to pursue a particular policy in cases 

where that pursuit has led it to limit a constitutional right.^” Robert Alexy has argued that it is 

always possible to identify the least restrictive method -  the one right answer.^' Courts, 

however, do not always agree with Alexy’s “robust”^̂ theory. Rather, one tends to find

O f course, I do not mean to say that a court will alwc^s have access to such experts. That will depend on the 
parties or, alternatively, on procedural reform to, perhaps, allow a court (like the Constitutional Court o f 
Lithuania) to engage expert assistance o f  its own. See below at n.82. My argument is simply that assessments of 
relative institutional competence must be variable and that it is not impossible to imagine a case where the court 
is as “good” as one could rationally conceive the legislature to have been.

Indeed, even i f  “expertise” was required to decide between rival interpretations o f  data where those rival 
interpretations are themselves produced through expert readings, it is hardly self-evident that Ministers are in any 
way better qualified than judges to make these decisions. For example, Mary Hamey, was Minister for 
Enterprise, Trade and Employment one day, and following her transfer in September, 2004 was Minister for 
Health the next. Suppose, for example, that Minister Hamey was called upon to make a “tough decision” in 
some important matter o f healthcare policy in her first week -  would we really think she is an expert in any 
relevant sense given that she has no practical or demonstrated expertise in health care? O f course, the Minister 
will be well informed because he or she will be flanked by experts, but that does not mean that the Mimster has 
some additional level o f expertise which makes him or her the best qualified person to “resolve” disputes 
between experts.
50 H ean^ v Ireland [1994] 3 IR 593; R v Oakes [1986] 1 SCR 103.
5' Alexy, Theoiy of Constitutional Rights (Rivers trans., Oxford, Oxford University Press, 2002), at 44-110.
52 A description used by Julian Rivers, the translator o f Alexy’s original Theorie der Grundrechte in the introduction 
to A  Theory of Constitutional Rights, Ibid., at xxxv. Although, it must be said that Alexy’s robust theory o f the least 
restrictive alternative test is wrapped in a relatively thick layer o f legislative discretion. For Alexy rights are 
principles which means (for him) that they must be achieved to the maximum extent possible given the relevant 
factual and legal possibilities. This, however, all takes place within a legislative discretion to set relevant ends. 
Thus courts may defer to legislative goals, but apply strong proportionality to ensure the means chosen track 
those goals with exactitude. Equally, Alexy’s theory seems to vary in its robustness depending on a combination 
o f how  serious the rights infringement is and on how im portant the legislative justification is for doing so. Those 
facts are, it seems, treated as part o f the relevant context for determining what is “legally possible” which can, it 
seems, lessen the intensity o f  the proportionality enquiry. For a summary o f his views in this regard (although
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examples of where courts hold that a range of reasonable alternatives may exist such that there 

is no right or wrong way to choose one over another.”  The court may decide to defer to the 

legislature’s selection from that range o f options, but that is not invariably going to be because 

it was felt that the legislature was (practically speaking) better able to make such a choice. The 

whole point is that the choice between alternatives is a matter of judgment. The court defers, 

therefore, for some other reason according to which the legislature is already entided to 

deference in matters where there is no right answer, but merely a range of reasonable 

alternatives. And the basis for this is not that the legislature is better able to make such 

decisions, but rather that legislative judgment is deemed preferable to judicial judgment in 

cases where no “bright line” answers exist.

Risk Management, Rights and Competence

It is arguable then, that where data may not inexorably lead to conclusions, conclusions must 

still be made which wiU depend on matters of judgment. With that in mind, and whatever 

may be said about normative matters, it seems arguable that there is littie essential difference 

between judicial and legislative practical ability to exercise such judgment. It will, of course, 

depend on the extent of the information before the court, but that is a variable factor. 

However, the paradigmatic case under discussion so far has been where the legislature believes 

that a particular empirical basis for a law exists but where there is disagreement over that basis 

— i.e. the plaintiff challenges it, and experts called to testify on his behalf raise different 

inferences from the relevant data, or present altogether different data.

There is, however, a very different case where the legislature may not believe that an empirical basis 

in any provable sense exists and where legislative choices are simply value judgments on the 

moral worth o f pursuing a particular type of legislation which may not be perfectiy justifiable 

as a matter of empirical science. For example, it seems that there is no scientific consensus on 

whether possession (as opposed to production) of child pornography actually “harms” 

children.^'' Nor, it seems, is there consensus on whether tobacco advertising causes children

somewhat densely expressed) see Alexy, “Balancing, Constitutional Review and Representation” (2005) 3 Intn’l. J. 
Const. L  572.

See e.g. K]K McDonald Inc. v A.ttom^ General of Canada [1995] 3 SCR 199, at para. 160 (if “the law falls within a 
range o f  reasonable alternatives, the courts wiU not find it overbroad merely because they can conceive o f  an 
alternative which might better tailor objective to infringement”).

The Queen v Sharpe 2001 SCCDJ 42 (majority noting the lack o f  unanimity in scientific opinion on the matter).
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to smoke.^  ̂ However, the Canadian Parliament has legislated to prohibit the possession o f  

child pornography and to impose particular prohibitions on tobacco advertising even though 

the connection between feared result and prohibited conduct cannot be proved.^'' Pinard 

argues that this amounts to a process o f parliamentary risk allocation; there is a risk that child 

pornography causes harm to children and the legislative judgment is that such risk should be 

borne by those who possess it. ’̂ Thus the empirical assessment o f the “need” for legislation is 

intrinsically joined to a normative judgment about values.^*

This should lead us to the same conclusion offered above. If legislative choices reflect value 

judgments which are not susceptible to proof as “right” or “wrong”, then a court should be as 

competent to make such choices as the legislature. O f course, one may suggest that in cases 

where the courts and legislature are equally competent, it remains the case that one needs to 

decide how to distribute power over constitutional decisions which, it may be recalled, will 

largely be based on interpretation o f an indeterminate text. As Perry has pointed out, it may 

be quite reasonable to think that a legislature has the advantage here because it, in a sense 

greater than the court, has democratic pedigree and consequendy its constitutional choices are 

more democratically infused that those o f the courts.^  ̂ If competences are equal, then the 

scales are evenly balanced and one needs an external reason to tip them either way towards the 

legislature or the court. That reason may well come in the form o f democratic theory but, as I 

have argued in Chapter 7, conclusions in that respect cannot be reached until one describes a

R]R-MacDonald Inc. v Canada [1995] 3 SCR 199. See also the related points raised in R (British A.merican Tobacco) 
V Secretaty of State for Health [2004] EW HC 2493.
5'’ The offence o f possession o f  child pornography was contained in s.163.1(4) o f the Criminal Code, R.S.C., 
1985. The ban on certain types o f  tobacco advertising was contained in the Tobacco Products Control Act, 
R.S.C, 1985.

See Pinard, “Uncertainty and Risks: Evidence in Constitutional Law” loc. cit., n.lB; Pinard, “Charter and 
Context; The Facts for Which We Need Evidence, and the Mysterious O ther O nes” (2001) 14 Sup. Ct. L. Rev. 
163.

See also Feldman, “Human Rights, Terrorism and Risk: The Roles o f Politicians and Judges” loc. cit., n .l, at 378 
(noting that question o f risk assessment “intertwines morality, social policy and law, and requires us to ask 
(among other things) what sort o f  society we want to live in and how far we are prepared to compromise our 
ideal to achieve an enhanced degree o f  security. It requires a qualitative rather than quantitative assessment”). In 
the Irish context, take for example s.10(3) o f the Radio and Television Act, 1988 which prohibits the 
broadcasting of, inter alia., advertisements directed towards a religious end. As a limitation on the freedoms 
contained in Article 40.6.l.i o f  the Constitution (see Murphy v IRTC  [1999] 1 IR 12 upholding this section) it 
would seem that this legislation is viewed necessary to protect “public morality” or guard against threats to 
“pubUc order”, yet it is doubtful that science could incontrovertibly demonstrate that religious advertisements 
either do or do not threaten morals or order. Thus, we may view the legislation as a risk assessment — it is 
believed that there is a risk that such advertisements may cause that kind o f harm and that risk should be borne by 
those who produce such advertisements. See also the recent Canadian case o f  Auton (Guardian ad litem of) v British 
Columbia [2004] 3 S.C.R. 657 in which the trial court had grappled with the question o f whether particular 
educational therapy for autistic children was “medically necessary” . Clearly, that kind o f  question is partly 
empirical and partly evaluative.

Perry, “Protecting Human Rights in a Democracy; W hat Role for the Courts?” (2003) 38 Wake Forest L. Ret> 
635, at 660, and 663.
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conception o f  constitutional interpretation around which one compares institutional 

competence.

Information, Interpretative and Limitation Stages and Normative Roots

I have argued that arguments about institutional com petence are arguments about the extent 

o f  the inform ation before the candidate decision-makers (i.e. court and legislature). I f  a court 

defers on the basis o f the competence rationale, it holds, in effect, that the legislature were 

better placed to decide on the question at hand because the legislature “knew m ore” about the 

issue than the court. Up to this point, however, the discussion has largely been in the context 

o f what I described in Chapter 1 as the limitation stage in constitutional review -  the point at 

which a court evaluates the legitimacy o f  legislative limitations on rights. In Chapter 1, 

however, it was also argued that constitutional questions can entail an interpretative stage where 

the decision-maker m ust interpret the content o f the right at hand before he or she can even 

consider w hether it is, in fact, limited and whether that limitation is legitimate. It now falls to 

consider whether issues o f institutional competence are relevant at this stage and this, in turn, 

will lead to a point o f  some significance about the ultimate normative roo t o f  my arguments 

up to this point.

It is no t beyond the boundaries o f  reason that one (for the sake o f illustration, let us call him 

Jim) may argue that interpretative questions raise no serious questions about institutional 

competence. Jim  may think this is because the enquiry at that point is purely interpretative 

and does not depend on empirical evidence or information but rather on judgment about 

what the under-determ inate provisions o f the Constitution actually m ean — such as, for 

example, whether a particular kind o f  licence is “property” '̂ or w hether non-expressive 

comm unication can constitute a “conviction or opinion” .*̂  ̂ O f  course, Jim  will think that a 

decision-maker has to have some ability to make interpretative choices. The pow er to make 

such choices could no t be entrusted to a monkey with a dartboard. However, whatever that 

ability entails, it does not necessarily entail access to empirical data such as may be relevant

Thanks are due to Dr. Alison Young o f Hertford College, Oxford whose probing questions and suggestions 
caused me to clarify my arguments here.

See e.g. Hempenstatl v Minister for the Environment [1994] 2 IR 20 and Gorman v the Minister for the Environment and 
Local Government [2001] 2 IR 414.

See e.g. per Costello J in Attom ^ General v Paperlink [1984] ILRM 373 and in Kearny v Ministerfor Justice [1986] 
IR 116. See also per Keane J in Carrigaline Communi^ Television broadcasting Co. Lid. v Minister for Transport, Energy 
and Communications [1997] 1 ILRM 241. Cf Irish Times v Ireland [1998] 1 IR 359; Murphy v Independent Radio and 
Television Commission [1999] 1 IR 12.
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when deciding on, for example, the relative efficacy o f methods o f ensuring the integrity of 

candidates for Dail election.^

Jim is probably correct insofar as he may suggest that some questions certainly seem far less 

reliant on empirical evidence than others. However, some interpretative questions may be 

different. If a decision-maker is asked to decide whether frozen embryos constitute “unborn 

life” within the meaning o f Article 40.3.3 then it is not unreasonable to think that some degree 

of expert medical evidence may be relevant.'^'' So, whereas empirical questions may crop up 

with more frequency at the limitation stage (in particular in relation to proportionality review), 

it is possible that such questions may also be relevant at the interpretative stage.®̂

Jim, however, is unconvinced. He points out that I have suggested that such evidence may be 

relevant to interpretative questions, but retorts that my suggestion depends entirely on a 

normative theory which holds that such evidence should be relevant. He may then take the 

reverse view-point and say that courts should simply “interpret” the meaning of unborn life 

and that there is no need for medical evidence to be adduced to assist it in any way. Why, Jim 

may ask, should a court have to hear such evidence?

Jim’s objection is important because it suggests that, without some explanation as to why, I 

cannot simply say that the “nature” o f rights means that limits placed thereupon require 

empirical evaluation. Rather, there needs to be some other Une of reasoning which says that 

this is the right way to review limits placed on rights. Equally, in the context o f interpretative 

questions, there must be some normative theory at work which holds, for example, that the 

right way to think about “unborn life” is partly through the receipt o f ^x/ra-legal views on 

what “Ufe” is. The question then is whether, without a detailed normative defence o f the 

association between constitutional questions and facts, everything I have said about

Redmond v Ministerfor the Environment [2001] 4 IR 61.
^  Chapter 1, at 32-33.

Equally, one could point out that a rigid interpretative/limitation divide may fail to take into account the 
special case o f  equality. As we saw in Chapter 3, at 66 and 69 equality is not always divided into interpretative 
and limitation stages. Essentially, the kinds o f  means-end analysis which is usually associated with evaluation o f  
justifications for limiting a right can, in the context o f  equality, be equally relevant towards determining the 
substantive content o f  equal protection. For example, it is possible that empirical evidence may be relevant in 
deciding whether two persons are “Uke” or “unaUke” or in respect o f  whether treatment meted out on foot o f  a 
difference between those persons bears a proportionate relationship to their differences. However, it is possible 
to present one’s conclusion in purely interpretative language -  i.e. to hold that, in fact, there is no issue o f  
equality here rather than holding that one’s right to equality has been legitimately limited. Thus, because 
empirical evidence may be relevant towards interpreting the scope and substance o f  the actual content o f  equal 
protection, it is the general exception to the notion that concerns about judicial com petence are not relevant at 
the interpretative stage. O f course, this depends entirely on the fact that courts (like in Ireland and the United 
States) do in fact talk about equality in this way. As we have seen in Chapter 3, at 76, courts in Canada are 
perfectly comfortable with talking about reasonable limitations on the general right to equal protection.
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institutional competence is useless. I do not think this is the case, but my argument in this 

regard requires to be spelled out in some detail.

In respect of the general question o f deference, courts sometimes seem to think that the 

legislature is better at deciding certain types o f cases than the court. Insofar as a court actually 

beUeves that a legislature may have a superior competence in respect of certain issues, I 

believe it reasonable to suggest that the operative concern in the court’s mind is that the 

legislature may know more about the particular issue than the court. In this way, courts 

themselves “set the rules” by saying, in effect, that “the legislation under scrutiny needs to 

have a proper empirical basis. However, we defer to the view o f the legislature that such a 

basis exists” . Thus, the whole point of an examination o f how the courts rely on the 

competence rationale is to examine the notion that the legislature is somehow better than the 

court, and “better” in this sense is a function o f the extent to wliich the legislature “knows 

more” about certain issues than judges.

I must admit, however, that any association between judicial review and empirical evidence is 

rooted on a substantive theory which holds that this is the correct way to deal with 

constimtional questions.^ The purpose of this Chapter, however, is to examine the 

competence based rationale in some sense which reflects how courts actually invoke it and any 

invocation of that rationale presupposes an affirmative answer to the normative question as to 

whether facts are relevant to a consideration of constitutional questions. In short, my 

argument is that where courts hold that such evidence is relevant then questions of instimtional 

competence are really questions about the extent to which institutions are “informed” about 

the relevant empirical matters.

Indeed, if we grant that there may be a range o f issues (perhaps interpretative issues) where 

one may believe that empirical evidence is prima facie irrelevant, then it is arguably difficult to 

see how the competence-based rationale has any role in a consideration of deference. 

Suppose that a court is to decide on the meaning of unborn life and it defers to the legislature 

on the basis that the legislature is practically “better able” to decide on such a point. I can only 

understand such deference to mean that the court believes that the legislature was better able 

to decide on the question which, as I understand it, can only mean that the legislamre may 

have had access to more information and viewpoints on the matter than the court. So, if one 

thinks that empirical evidence and information is irrelevant to the question of the meaning of

The reverse is also the case — any theory which denies that judicial review has a connection with empirical 
evidence is based on a normative theory about how constitutional questions must be dealt with.

296



Chapter 8 -  Comparative Institutional Competence 

unborn life under Article 40.3.3, then I cannot see how, at the same time, one could believe 

that the legislature is, practically speaking, better at deciding the question than a court. It may 

well be more normatively entided to do so, but that is very different from being “better” in 

the practical sense under discussion in this Chapter.

Filling the Informational Gap

I have argued that arguments about a perceived limited capacity o f the courts to make 

decisions about fundamental rights are arguments about the extent to which the court may be 

informed about relevant empirical issues. It follows, then, that the extent to which the court is 

less competent than the legislamre will depend on the kinds o f information it has before it -  

i.e., whether the court may be put in a position to be “as good” as the legislature in reaching 

an opinion on the empirical aspects o f  the law under challenge.®’

There is no reason to think that courts are necessarily handicapped in this way because there 

are many techniques by which it may be possible to increase what Miller & Barron refer to as 

the “flow o f information to the Justices”.̂ * For the most part, these techniques have been 

discussed at length elsewhere^’ and it is not proposed to deal with them in great depth but 

simply to mention some as possible options. There is, however, a deeper reason for this which, 

whereas I explain it in more detail below, should be mentioned here by way o f justification o f  

this methodology. As Whyte has pointed out in a different context, any decision to adopt 

procedural reform or to use existing techniques to increase the flow o f information to the

See Feldman, “Human Rights, Terrorism and Risk: The Roles o f  Politicians and Judges”, loc. cit., n .l, at 380 
(arguing that one cannot “regard the government and Parliament as naturally better equipped than the judiciary” 
to make empirical assessments or assessments o f risk and suggesting, much as I have done here, that competence 
depends entirely on the availability o f  relevant information to the candidate institutions).

Miller & Barron, “The Supreme Court, The Adversary System and the Flow o f Inform ation to the Justices” , 
loc. cit., n.20.

See generally O ’Brien, “The Courts Make a New Friend? Amicus Curiae Jurisdiction in Ireland” (2004) 7 
TC LR  4; Ennis, “Effective Amicus Curiae Briefs” (1984) 33 Catk U. L. Rev. 603; Kearny & Merrill, “The 
Influence o f Amicus Curiae Briefs on the Supreme Court” (2000) 148 U. Pa. L. Rev. 743; Karst, “Legislative Facts 
m Constitutional Adjudication”, toe. cit., n.20; Davis, “‘There is a Book O u t...’: An Analysis o f  Judicial 
Absorption o f Legislative Facts”, loc. cit., n.20; Miller & Barron, “The Supreme Court, The Adversary System and 
the Flow o f  Information to the Justices”, be. cit., n.20; Krislov, “The Amicus Curiae Brief: From Friendship to 
Advocacy” (1962) 72 Yak L.J. 694; Sungalia, “Effective Amicus Practice Before the United States Supreme 
Court: A Case Study” (1999) 8 j". Cal. Rev. L  Womens Stud. 187; Harris, “Amicus Curiae: Friend or Foe? The 
Limits o f  Friendship in American Jurisprudence” (2000) 5 Suffolk J  Trial and App. A dv  1; M onahan & Walkers, 
“Social Frameworks: A New Use o f  Social Science in Law” , loc. cit., n.20; Woolhandler, “Rethinking the Judicial 
Reception o f Legislative Facts”, loc. cit., n.20; MargoUs, ‘T3eyond Brandeis: Exploring the Uses o f Non-Legal 
Materials in Appellate Briefs” (2000) 34 U.S.F. L. Rev. 197; Kirk, “Rights Review and Reasons for Restraint” , loc. 
cit., n .l; Whyte, Social Exclusion and the Legal System, op. cit., n.35, at 39-43; Sherlock, “Facts, Evidence and 
Opinion in Constitutional Litigation: The Experience in Ireland”, loc. cit., n.28.
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courts depends on a pre-existing theory holding that this should be done.™ The idea o f an 

ultimate normative root to theories about institutional competence is quite im portant and, as I 

say, I win explain this in more detail below. For the m om ent, it falls to briefly m ention some 

ways in which the informational gap might be addressed.

First, one may reasonably think that the use o f  experts may go some way towards informing 

the court on matters which, presumably, the legislature had in m ind when legislating. Indeed, 

the use o f expert evidence has proved quite im portant in recent case-law discussing the 

adequacy o f  particular m ethods o f regulating elections. For example, in K.edmond v Minister for 

the Environmen/^ it was contended that requiring a candidate for Dail or European elections to 

provide an up-front cash deposit was an unconstitutional limitation on the “limited right o f 

citizens to be electable”^̂  under Article 16 o f  the Constitution and a violation o f  the equality 

clause. The State argued that the deposit requirem ent was necessary in order to guard against 

“crank” candidates and to ensure that those w ho propose themselves for positions o f  such 

public responsibility are, in fact, taking it seriously.’  ̂ H erbert J, however, decided that the 

means chosen to achieve this aim were, effectively, a disproportionate intrusion into the 

relevant rights.^'' In reaching this conclusion, he heard a good deal o f  expert evidence 

discussing the respective merits and efficacy o f  alternative means o f  ensuring the bona Jides o f  

prospective candidates and held, with the benefit o f  such evidence, that a less restrictive 

system could have been implem ented with no cost to the o b j e c t i v e . T h u s ,  through being 

inform ed via the receipt o f expert evidence about the possible alternative m ethods through 

which to pursue the admittedly legitimate objective, H erbert J was, as discussed above, put in 

a position whereby he seemed to be no less “com petent” to exercise judgm ent than the 

legislature (or Minister) was when passing the law and making its judgm ent as between 

com peting alternatives.^^ O f  course, one may believe that H erbert J should not have done this, 

but it is far from  clear that in doing so, he was any less “able” to decide on this point than the 

relevant law-makers.

'̂ 0 Whyte makes a similar point in Social Inclusion and the Legal System, op. cit., n.35, at 39-43.
7' [2001] 4 IR 61.
72 [2001] 4 IR 61, at 77.
73 [2001] 4 IR 61, at 83, 89.
7-' [2001] 4 IR 61, at 87-90.
’5 Discussed at [2001] 4 IR 61, at 83-87.

In Kel^ V Minister for Environment [2002] 4 IR 191 it was claimed that various exemptions in respect o f electoral 
expenses incurred by existing members o f the DM  were unconstitutional. The essence o f  the claim, which, as far 
as is relevant, was based on Article 40.1, was that incumbent T.D.’s could subsidise re-election campaigns with 
public funds, therefore putting them at a considerable advantage over “first-timers”. McKechnie J held that such 
a difference in treatment had to be justified by objective and reasonable reasons and, as in Redmond, detailed 
expert evidence was adduced which supported the view that the ability o f  a “first-timer” to be elected was 
substantially lower than that o f an incumbent.
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Alternatively, one could point to the increasing relevance o f  amicus curiae participation in Irish 

litigation.^’ It is not beyond the realms o f possibility to think that some well-informed interest 

group may, as amicus, seek to inform the court on some o f the empirical issues relevant to 

determining certain types o f constitutional cases.™ Further, there is the possibility that 

Brandeis briefs could be used whereby parties (or indeed third parties) submit files on the 

empirical aspects o f  the case-at-bar thus increasing the information before the court.™ Also, it 

is not always appreciated that judges have well-quaHfied research support staff*'’ Brandeis J 

himself was well-known for instructing his clerks to conduct empirical research, so could the 

same not be done in Ireland?*’ Even if current judicial researchers (who invariably have a

Whyte cites the following examples o f  amicus participation which seems to have been accepted as pritna Jade 
legitimate by Irish courts: Application of Woods [1970] IR Application of McLaughlin [1970] IR 197 (Attorney 
General appearing as amicus curiae in habeas corpus apphcation); People (Attorn^ General) v Tyrrell [1970] IR 294 
(Attorney General invited by Court to offer guidance and assistance in interpretation o f provisions on legal aid 
(s.4(3) o f Criminal Justice (Legal Aid) Act, 1962); Re D  [1987] IR 449 (Registrar o f Wards appointed as amicus 
curiae); Brady v Cavan Coun^ Council [1999] 4 IR 99 (court referring to Attorney General’s appearance as in the 
guise o f amicus curiae). In recent times, the Supreme Court has expressly considered the role o f  the amicus and, in 
general terms, held that its role is a legitimate and welcome one. See e.g. H./. v the Minister for Justice, Ecjuality and 
Law Reform [2003] 3 IR 197 at 203-204:-

It is an unavoidable disadvantage o f the adversarial system o f litigation in com m on law jurisdictions that 
the courts are, almost invariably, confined in their consideration o f  the case to the submissions and 
other materials, such as relevant authorities, which the parties elect to place before the court. Since the 
resources o f the court itself in this context are necessarily limited, there may be cases in which it would 
be advantageous to have the written and oral submissions o f a party with a bona fide interest in the 
issue before the court which cannot be characterised as a meddlesome busy body. As the experience in 
other com mon law jurisdictions demonstrates, such an intervention is particularly appropriate at the 
national appellate level in cases with a public law dimension.

It may also be noted that the Law Society appeared as amicus in the High Court hearing o f O ’Brien v The 'Personal 
Injuries Assessment Board [2004] lEH C  100 and argued strongly against the respondent’s practice o f  refusing to deal 
with applicant’s legal advisors as part o f its assessment procedures. Further, on 13* January, 2006 the Equality 
Authority was given leave to appear as amicus in a case where the Criminal Justice (Public Order) Act, 1994 (as 
amended by s.24 o f  the Housing (Miscellaneous Provisions) Act, 2002), which criminalises forms o f  trespass will 
be alleged to have a disproportionate and discriminatory effect on travellers. It is also notable that under s.8(h) 
o f  the Human Rights Commission Act, 2000 the Human Rights Commission has a statutory power to intervene 
as amicus curiae, but it is stiU the cae that com m on law principles determine the potential role o f  other potential 
amid. The HRC has, to date, successfully been granted leave to appear as amicus curiae in three cases: Dublin 
City Coundl V Fennell [2005] lESC 33; Carmody v The Minster for Justice, Equality and Law Reform (decision pending); 
Lawrence and others v Ballina Town Coundl (decision pending).

Aside from amicus participation, one may also point out that Irish law seems to allow interest groups to litigate 
on behalf o f  certain classes o f  plaintiff For example in Irish Penal Reform Trust v Governor of Mountjoj Prison, 
Unreported, High Court, 2 September 2005 (GiUigan J) it was held that the Irish Penal Reform Trust could 
represent prisoners alleging human rights violations. It is arguable that a body whose purpose and function is to 
engage in lobbying for penal reform may have better access to information about the penal system than a 
prisoner seeking to plead a constitutional case.

See Whyte, Sodal Exclusion and the Legal System, op. dt., n.35, at 61.
The situation has thus changed since Hogan criticised the lack o f clerk’s in “The Supreme Court: Too Much 

Work, Too Few Resources”, in Duncan ed.. Law and Sodal Pok(y: Some Current Problems in Irish haw  (Dublin, 
Dublin University Law Journal, 1987) 75. For a rare glimpse into the work o f the judicial researcher see Coonan, 
“The Organisation o f  the Work o f  Law Clerks as support for Decision-making by Constitutional Court Judges in 
Ireland”, Paper Delivered at the 3'̂ '* Conference o f  Secretaries General o f  Constitutional Courts, Bled, Slovenia 
7“'' October 2005, available online at < http://w w w.us-rs.si/3csg/index.php?sv_path=1801,1967>.

See Strum, Brandeis: B^ond Progressivism (Lawrence, University o f  Kansas Press, 1993), at 66. Indeed, it has been 
noted in more m odem  times that a good deal o f social-fact which is used in judgments to either support or 
undermine legislative challenge does not come from the parties or, indeed from amicus briefs, but rather from the 
judge’s own initiative. See Marvell, Appellate Courts and Lawyers (Connecticut, Greenwood Press, 1978), at 174 
cited in Margolis, “Beyond Brandeis: Exploring the Uses of Non-Legal Materials in Appellate Briefs”, loc. dt., 
n.69, at 207. O f  course, in Ireland at least, one would assume that if a judge “comes across” reasons to decide a
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legal background) could not perform this task, perhaps then might not some researchers be 

drawn from different disciplines?*^

It is reasonably arguable, however, that the best instimtion to assist the court’s understanding 

o f the empirical basis for legislation is the legislature itself. Presumably, the legislature does 

not act on whims and presumably it should have the relevant data to support its legislation. If 

the legislature was required to justify its own legislation, then, presuming it would defend its 

position to the best o f  its ability, it would put the best evidence it has before the court and, by 

definition, judicial and legislative institutional competences would be equalised — i.e. the court 

would have before it as much (or as good) evidence as the legislature did when legislating. 

The legislature may not have perfect knowledge about the empirical basis o f a law (it may, for 

example, have very poor reasons for legislating) and by extension the court will therefore have 

poor knowledge. But this is irrelevant because, as Komesar has pointed out, questions about 

institutional choice must be comparative in nature.®  ̂ So, however bad the legislature’s reasons 

and evidence are, it will remain the case that once the court has the same information before 

it, its practical ability to decide (whereas not perfect) is as good as that o f  the legislature.

O f course, one may reasonably point out that in Ireland, the legislature does not have to 

justify its position. Unlike in Canada or Britain, the onus o f proof rests entirely on the

case in any particular way that they should, in principle, be put to the parties in order to hear submissions 
thereupon. That, it seems, would be required by the rules o f  natural and constitutional justice.

Alternatively, what if, for example, we could introduce new rules o f  procedure, or perhaps establish a 
constitutional court akin to many in the new Eastern democracies with special powers in respect o f  evidence 
gathering? For example, the Constitutional Court o f Lithuania may, at its own behest, invite the involvement o f 
specialists from other institutions to assist it on matters o f  empirical complexity. See, Rinkevicius, “The 
organisation o f work o f law clerks as support for decision-making by constitutional court judges” . Paper 
Delivered at the 3''* Conference o f  Secretaries General o f Constitutional Courts, Bled, Slovenia, y'*" O ctober 2005, 
available online at < http://w w w.us-rs.si/3csg/index.php?sv_path=1801 >. Equally, the Slovenian Constitutional 
Court enjoys a well-staffed and highly expert judicial research team which have, on occasion, done this kind of 
research. In this respect I am grateful to D r A m e Mavcic, Head o f Analysis and International Co-operation in 
the Constitutional Court o f the Republic o f  Slovenia and other members o f  the research-staff o f the 
Constitutional Court for discussing this with me at the afore-mentioned conference. O n the use o f external 
experts by the Federal Constitutional Court in the old West Germany see Baade, “Social Science Evidence and 
the Federal Constitutional Court o f  West Germany” , (1961) 23 J. Politics A2. Altematively, one could suggest that 
perhaps judges should undergo some type o f  training to improve expertise in dealing with matters o f  social fact 
or matters which require some expertise. In this regard it is perhaps notable that at least one judge who sits on 
Conseil Constitutionnel in France has expertise in matters o f revenue and tax which is, o f  course, a classic area o f 
deference in the common-law constitutional countries. See Fraisse, “L’organisation du travail du service 
juridique dans le cadre de la contribution au processus de prise de decision effectue par les juges des cours 
constitutionneUes”, Paper Delivered at the 3"* Conference o f Secretaries General o f Constitutional Courts, Bled, 
Slovenia 7*'' October 2005, available online at < http://w w w.us-rs.si/3csg/index.php?sv_path=1801>. O r one 
may take notice o f  procedural innovations taken by the Indian Supreme Court, such as the creation o f socio-legal 
commissions o f enquiry and its active use o f  external expert bodies in relation to the provision o f  necessary 
empirical data. See WTiyte, Social Exclusion and the Ijegal System, op. cit., n.35, at 42. Lasdy, maybe one could 
propose that at least some judicial researchers should be drawn from disciplines other than law who may be more 
familiar with researching matters o f “legislative fact” . See Sherlock, “Facts, Evidence and Opinion in 
Constitutional Litigation: The Experience in Ireland” , loc. cit, n.28, at 434, n.50.

See above, at 279.
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plaintiff.**" If the plaintiff cannot show that the challenged legislation is constitutional, that 

ends the matter and the State is not generally called upon to justify anything about its own 

position.**  ̂ This, however, cannot affect the fact that the legislature could “equalise” judicial 

and legislative competence. It should be recalled that in this Chapter, we are simply 

concerned with examining the idea that the judiciary may have a limited capacity to deal with 

certain types of constitutional question. One way to address such concerns is to reverse the 

onus of proof such that the State must provide justification for its enactments. Thus, one may 

see that the onus o f proof, as it stands, may be the very reason that courts are less informed 

about matters pertaining to constitutional rights than the State presumably was when it passed 

its legislation in the first place. Therefore, a theory which supports the onus as it now stands 

must state that it is right and good to allow the legislature not to disclose reasons (which it 

presumably has) from judicial scrutiny. Moreover, it should be quite clear that no arguments 

about institutional competence can be invoked in support o f the onus because the onus is part 

of the reason why a court may not have sufficient information to decide a particular question.

For example, in Ijowth v Minister for Social Welfaref^ both the High and Supreme Courts rejected 

the argument that a failure to pay deserted wives’ allowance to deserted husbands (who had 

dependant children) was an unconstitutional discrimination. The plaintiffs argument was 

essentially of a similar ilk to that made in Hooper -  namely that there was no good reason to 

discrmiinate in respect of the differing “needs” of deserted wives and husbands so long as 

they had dependant children. The most interesting aspect o f the decision was that it was 

apparendy accepted that statistics which would, ideally, be required to justify such a “diversity 

of arrangements” were not available.*’

See e.g. In 'Re Article 26 and the Offences Against the State (Amendment) Bill, 1940 [1940] IR 470. In Canada, the 
onus is on the plaintiff to establish that a Charter right or freedom has been violated, and it is then for the State 
to justify that violation under the s.l general limitation clause. In the United Kingdom, it is unclear whether the 
onus o f proof is formally divided in this sense in that it is not completely clear if the plaintiff alwc^s carries the 
onus o f demonstrating that a right has, in fact, been limited, but it is clear that the onus is generally on the 
defendant (usually a Minister) to “justify” legislation. See e.g. R (Hooper) v Secretary of State for Work and Pensions 
[2003] 3 All ER 673, at 693.

The classic example o f  this in the Irish context is the decision in Lowth v Minister for Social Welfare [1994] 1 
ILRM 378 (HC), [1999] 1 ILRM 5, although it should be noted that Doyle has argued that some recent decisions 
may suggest that the onus o f proof mc  ̂ shift in some areas o f  equal protection such as, for example, where 
discrimination may be effected on the basis o f a “suspect class” in the sense used in A n  Blascaod Mor Teo. v 
Commissioners of Public Works [2001] 1 IR 1. However, as Doyle notes, no courts have confirmed this switch in any 
express sense (but they may well do so in the future). See Doyle, Constitutional'Equality Law (Dublin, Thomson 
Round Hall, 2004), at 138-142.
“  [1998] 4 IR 321, [1999] 1 ILRM 5.

Evidence which indicated that fewer married women than married men made up the Irish work force was 
adduced, as was evidence which indicated that women earned an average lesser industrial wage than men. The 
argument in 'Lowth, however, was that the discrimination between deserted husbands and wives with children 
could not be justified on this basis because the consequences o f a desertion (i.e. leaving one parent to take care o f  
the children) would remove them from the general labour-force pool and thus that discrimination needed 
justification, not the more general difference between married men and women.
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Because tiie onus was on the plaintiff to provide evidence o f unconstitutionality, the 

unavailability o f such evidence did not tell against the legislation. One way o f looking at this 

case is as follows. The presumption o f constitutionality, when applied to considerations about 

the empirical justifications for limiting rights, requires the court to presume that the legislature 

has a sufficient factual foundation for its laws.** Because the onus is on the plaintiff, his 

failure to adduce contradicting factual evidence does not necessarily strike at this idealised 

image, because it is open to a court to continue with the presumption that the State did have 

good reasons to legislate so long as one does not approach the threshold where such a 

presumption reaches the very high standard o f irrationality. Thus, the combined logic of the 

onus and presumption commits one to thinking that “somewhere out there” are good reasons 

which the legislature had in mind. However, because the plaintiff cannot prove the contrary, 

it foUows that the court has not got as good information as the legislature is presumed to have 

(i.e. because it is presumed to have whatever information is required to sustain the legislation) 

and thus it must follow that the court is less competent to decide the matter.

In this way a conclusion about institutional competence can be reached on the basis o f a 

staggering faith in hypothetical. So long as the legislature is presumed to have good reasons, 

and so long as the legislature cannot be asked to provide evidence o f those reasons, then it is 

more likely than not that a court will think itself to be less competent to decide constitutional 

questions than an idealised hypothetical legislature which is presumed to have the best 

answers. It is the onus and presumption which go some way towards creating that weakness. 

Therefore it cannot be regressively justified by arguments about practical institutional 

competence unless it could be shown that even with identical information, judges are still less 

able (again, as a matter o f practical competence) than legislators to make decisions.

O f course, some o f these techniques are currentiy available and some of them would require 

procedural reform. Our covirts, for example, do receive expert evidence on constitutional 

points. However, that evidence must be introduced through the relatively cumbersome 

method of leading it in chief, rather than by putting it before the court in brief form.®^

In Lowth, both the High and Supreme Courts approved from Murphy v the Attorn^ General [1982] IR 241 the 
view that an inequality in treatment will be justifiable so long as a state o f  facts could exist which may reasonably 
justify it. The plaintiff could not say, because o f  a lack o f evidence, that no state o f facts existed to justify the 
legislation, and thus the courts deferred to the presumed legislative view that such facts did exist.

Whyte argues that admission o f Brandeis briefs is an “acceptable” feature o f  forensic practice. See Whyte, 
Social Exclusion and the Legal System, op. cit., n.35, at 61. However, the authority he cites in support o f this -  cases 
such as O ’Donovan v The Attorney General [1961] IR 114 (tables relating to representation o f  population in Dail 
Eireann prepared by plaintiffs and lead through evidence in court) and v The Attorney General [1965] IR 294 
(incredibly detailed field o f  literature on water fluoridation discussed by Kenny J who specifically noted that

302



Chapter 8 — Comparative Institutional Competence 

Moreover, any argument for reversing the onus o f proof is clearly an argument for reform. 

This, however, supports something o f a general point that can be made about any argument 

for procedural reforms which would increase the flow o f information to the courts. Whether 

or not one thinks it is a good idea to increase the flow o f information to the courts depends 

on whether one thinks that we should try to increase the judiciary’s ability to deal with complex 

questions o f constitutional law when they depend on matters o f  empirical fact. Thus we 

should consider whether or not we should come up with rules (rather than relying on the 

initiatives o f lawyers and judges, etc.) to increase the “flow o f information to the justices” and 

this cannot depend on concerns about institutional competence, but must depend on external 

reasons about whether or not independent judicial review is a “good thing”.* Thus, if  one 

rejects the entirety o f my argument in Part II, it wiU remain the case that whether or not one 

believes the flow o f information should be increased through legal reform will depend on one’s 

general normative position on judicial review and the issue o f  hypothetical legislative 

justification.

Conclusions on Part I

The arguments in Part I should lead only to a relatively modest conclusion; so long as one 

assumes that courts and legislamres think about constitutional questions in the same way, then 

differences in their respective institutional competences are functions o f  the information 

which each institution has before it pertaining to the relevant constitutional issue. Thus, there 

may be reason to think that, in some cases, depending on the initiative o f the parties, the court 

can be as well informed as the legislature.

experts had been examined and cross-examined on the evidence) — are not (as I understand them) cases in which 
briefs were admitted. In those cases, the courts did consider detailed empirical evidence, but (as far as one can 
tell from the reports) they did so through the medium o f expert testimony and adducing evidence in court. See 
also Brennan v The A ttorn^ General [1984] ILRM 355 (expert evidence received through normal elicitation o f 
evidence from inter alia soil scientists, farm consultants and statisticians); O ’Keillj v Minister for the Environment 
[1986] IR 143 (evidence from experts in political science in respect o f  alphabetical Listing o f candidates on ballot 
paper); O'G v The A ttorn^ General (expert witness on family psychology); Norris v The A ttorn^ General IR 36
(psychiatrists and expert theologians called as witnesses). However, what is notable about cases Uke B^an is that 
experts were heard and cross-examined in relation to the general field o f  Literature available. Thus, it would seem 
arguable that, at the very least, Irish courts would receive general (but relevant) empirical data, w ithout subjecting 
it to strict proof so long as there wiU be an expert-in-court to act as a conduit for that data and who is available 
for cross-examination. In short, the court wiU not receive a simple “ file” from one party or another, but wiU 
require, it seems, the evidence contained therein to be orally adduced and subject to examination.

Whyte makes a similar point in Social Exclusion and the Legal System, op. cit., n.35, at 39-43 where he argues that i f  
public interest Litigation is normatively legitimate, then concerns about the ability o f  the courts to perform 
associated (and legitimate) functions should be met by increasing judicial capacity to meet ones normative beliefs. 
See also, Doyle, Constitutional Equality Law, op. cit., 85, at 43. (“ ...[T]he functional argument, although based on a 
sound observation, is as much a justification o f  greater power for courts as it is o f less jurisdiction”).
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However, it is probable that the best way to equalise legislative and judicial competence would 

be for the legislature to make known to the reviewing court the reasons upon which it 

legislated. Judicial and legislative institutional competences would then become equalised. 

The reason why this is not done, however, must rely on some normative theory that justifies 

the present onus o f proof and presumption o f constitutionality. Thus, aside from the fact that 

we may be able to “increase the flow o f information to Justices”, the main conclusion from 

Part I is that the limited capacity of the court is caused by a normative theory which holds that 

the legislature does not have to justify its own position in order to attract deference. This wiU 

be addressed in more detail in Chapter 9, but for the moment we must examine some 

particular nuances o f competence theory which may lead to a different way to think about the 

onus of proof and relative institutional competence. These nuances, as previously indicated, 

occur when we abandon the concession that the courts and legislature, in fact, ask the same 

questions.

P a r t  I I  -  Re l a t iv e  In s t it u t io n a l  C o m p e t e n c e  W h e n  I n s t it u t io n s  A s k

D if f e r e n t  Q u e s t io n s

So far, this Chapter has proceeded on the basis that the questions that the court must ask 

when reviewing legislation have already been answered by the legislatiare as part o f its own 

scrutiny. If, however, there are cases in which the legislature does not consider how 

legislation it passes may interact with the rights which it limits in the same way in which a court 

considers that issue, then it seems less reasonable to suggest that deference should vary 

according to how good the court and legislatvire are at dealing with the case-at-bar because the 

legislature never actually dealt with that case or, as we will see, particular aspects of that case.

O f course, the legislature may have the potential to engage in detailed empirical research as part 

o f its own constitutional scrutiny and i f  the legislature actually realises that potential then, 

insofar as we must choose the most competent institution, and unless we can endow the court 

with similar ability, we must hold that the legislature is more “competent” . If, however, the 

legislature does not actually think about the reasons behind a particular constitutional decision, 

then it does not make sense to talk about its “superior” competence as a reason to defer 

because that competence has never been applied to the question-at-bar.^' Rather, as the court

We may, o f  course, presume that if  the legislature had thought about the issue, then it would have com e up with 
som e good justification for the law as it stands. We may hold, in the classic Carotene Products sense o f  the 
presumption o f  constitutionality, that legislation should not fall if  a state o f  facts can rationally be conceived to
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is the only institution that actually addresses the rights claim, then it must follow that, of the 

available options (court or legislature), it is the “best” institution to consider that particular 

rights claim.

Consequently, this Part discusses the possibility that legislatures and courts maj address 

different questions by examining the argument that there may be a range of cases where the 

ultimate “interaction” between legislation and constitutionally guaranteed rights may occur in 

a manner which the legislature did not foresee. I must point out, however, that I do not mean 

to argue that legislatures can never foresee how legislation “interacts” with rights. There are, 

of course, different degrees of foreseeability. In that regard, this Part begins by examining 

how one may assess relative institutional competences in the relatively stark or extreme cases 

where it may be reasonable to believe that the legislature did not foresee the particular manner 

in which its legislation infringes upon fundamental rights. It then examines the possibility that 

one may understand legislative foresight in different ways and argues that cynicism about the 

legislature’s ability to foresee how legislation may interact with rights depends largely on 

normative theories about how one believes that rights claims ought to be decided.

Legislatively Created Unforeseeabilities

The task of law-making is a relatively difficult one. The law-maker is required to produce 

legislation which guides future conduct, but at the same time the law-maker is handicapped by 

a basic inability to know what the future holds.’  ̂ It may come to pass that rules which seem 

good and proper at a particular time will not seem good and proper when viewed in the 

context of a later emerging factual matrix or moral consensus.”  As Hart observed, law

makers can deal with this problem by legislating in varying degrees of generality.^'* Legislation 

does not govern by telling a particular person how to go about his or her business through 

individuated or specific ordering, but rather enacts general standards which apply to wider 

sections of society, if not society as a whole. I do not, nor did Hart, mean to say that

sustain it; United States v Carotene 'Products Co (1938) 304 US 144. However, ^ it  can be shown that the legislature 
did not actually think about such a state o f  facts, then the Carotene deference has to be based on som ething other 
than concerns about institutional com petence and the point o f  this Chapter is simply to examine the range o f  
cases in which judicial com petence is, or may be, inferior to legislative competence.

See Hart, The Concept of Law  (2"‘̂ ed., Oxford, Clarendon, 1994), at 128. See also Alexander, “With Me, It's AU 
‘er N uthin’: Formalism in Law and Morality” (1999) 66 U Chi L  Ref 530; Shany, “Toward a General Margin o f  
Appreciation Doctrine in International Law?” (2005) 16 E ur J. Int’tL .  907, at 915.

For example, it is probable that our views about homosexuality have changed over the years and that a moral 
consensus which (if it ever existed) viewed the prohibition o f  hom osexual expression as appropriate may not 
exist in today’s society.

See Hart, The Concept of haw, op. cit., n.92, at 128-136.
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legislators tend only to enact broad principles or standards to be “fleshed out” through the 

later exercise o f  discretion and interpretation. The point is simply that legislation often 

governs at a level o f generality which usually does not take into account aU the possible ways in 

which the standard or general rule enacted may “interact” with various persons and their 

rights.®^

The notion o f rule-by-legislation as opposed to rule-by-individuated-ordering is a virtue o f our 

legal system, not a vice.’  ̂ Political life would be intolerable if  the legislature had to legislate for 

every single possible nuance and evenmality. This virtue, however, comes at a price. 

Legislation may interfere with rights in ways which are not specifically envisaged by the 

legislature at the time o f enactment. In short, legislation can create a range o f  unforeseeable 

instances o f application as, to use Bickel’s distinctive language, “[sjtatutes, after all, deal 

typically with abstract or dimly foreseen problems.”^̂

This does not mean that legislation will operate in ways positively unintended by the legislature. 

Rather, it may operate in ways beyond those which the legislature contemplated that it might. 

Take for example, the general area o f  equality jurisprudence which we may view through the 

lens o f  the Hooper decision. The facts in Hooper indicated that at one point, T„ Parliament 

decided that a particular type o f  arrangement does, in fact, secure equality — i.e. that widows 

and widowers were “unalike” in the sense relevant in Hooperf^  ̂ The factual basis for this 

assessment, however, changes over time and therefore Parliament’s conception o f equality

‘̂5 Sometimes one encounters the argument that peripheral applications o f laws are worked out not through ad hoc 
decision-making, but through an application o f  the purpose o f the law at hand. If, for example, a court was faced 
with a question o f whether the term “cattle” embraced pigs, and if one could say that the question was answered 
by the clear purpose o f  the law, then it would not seem reasonable to say that the legislature created an 
imforeseeable range o f  application as the peripheral range o f application would be governed by purpose. At best, 
one may say, the legislature created an uncertainty which was then remedied through judicial application o f the 
legislative purpose. The problem with such a view is, however, that it is not really tenable. The essence o f the 
point is that legislative purpose makes the actual application o f legislation foreseeable. Every possible instance of 
application o f the law is clearly and easily governed by its purpose. Now, understanding legislative purpose is 
generally difficult enough, but it is nothing short o f kidding oneself to think that questions o f statutory 
interpretation are nothing more than applying legislative purpose. The judicial application o f  purpose may be a 
legally respectable way o f masking judicial law-making, but that’s all it is. The selection o f  purpose implies 
choice. Further, the extension o f purpose which is probably going to be defined at a very high level o f generality, 
to an actual concrete case at hand is an exercise in choice. I do not mean to say that such choices are irrational. 
N or do I mean to say that they are not guided by rules and precedent. I simply mean to say that it is just wrong 
to believe that an appeal to legislative purpose allows one to say that all possible instances o f  application o f a 
particular rule are, ex postfacto, foreseeable at the time o f enactment.

See Hart, The Concept of Law, op. cit., n.92, at 128.
Bickel, The Least Dangerous Branch: The Supreme Court at the Bar o f Politics (Indianapolis, Bobbs-MerriU, 1962), at 

26.
A complicating factor here is that at the time o f the original discrimination (i.e. the Social Security 

Contributions and Benefits Act, 1992 and 262(1) o f the Income and Corporation Taxes Act, 1988), the ECHR 
was not part o f the United Kingdom’s domestic law. Thus, at the rime o f  enactment. Parliament may not 
necessarily have directed its mind to equality at all. The above, therefore, is simply an iUustrarion o f  a general 
point, rather than a description about how Parliament really thought and acted.
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becom es debased -  i.e. it no longer seems as reasonable as it once was.®® If at som e later time, 

T̂ , it is alleged that Parliament’s conception o f  equality is an unlawful discrimination, it is 

reasonable to believe that the interaction o f  the legislation with principles o f  equal protection  

at T2 is beyond the range o f  legislative foresight at T,. The legislature, at T,, did not foresee a 

change in conditions to the extent that the factual differences in earning potential and work

force participation would change as between men and w o m e n . N o r  does it seem  reasonable 

to believe that the incredibly harsh and onerous “double-taxation” effect o f  revenue legislation 

impugned in Dafy v The Revenue Commissioners'^  ̂ was the product o f  legislative foresight, but 

rather the unfortunate result o f  a lack o f  foresight about how  revenue legislation operated and 

interacted with property rights.

It is reasonably arguable, therefore, that legislative decision-making may suffer from the 

disadvantage that the legislature may not anticipate aU the possible ways in which its legislation  

interacts with rights. H owever, it has been argued that judicial decisions may also create a 

range o f  unforeseeable consequences.'”̂  This is, essentially, a form o f  the argument which  

focuses upon the weakness o f  adjudication to deal with what are known as “polycentric” 

disputes. The notion o f  polycentricity can be traced to the work o f  Michael Polanyi in 

political-science'™ but, in legal circles, is perhaps m ost often associated with Lon Fuller’s 

posthumously published article “The Form and Limits o f  Adjudication”.'"'' As Pieterse puts it. 

Fuller used the term “polycentric” as foUows:-

[T]o describe decisions that affect an unknown but potentially vast num ber o f  potentially interested 

parties and that have many complex and unpredictable social and economic repercussions, which, 

inevitably, vary for every subtle difference in the decision.'”^

See per Sir Thomas Bingham MR in R y Ministry of Defence E x  p  Smith [1996] QB 517, at 554 (“A belief which 
represented unquestioned orthodoxy in year X  may have become questionable by year Y and unsustainable by 
year Z”).

The legislature may o f course, argue that its legislation is still sustainable, but that is, by definition, an argument 
based on facts known now, rather than then.

[1995] 3 IR 1. Dafy concerned the operation o f  s.26 o f the Finance Act, 1990 which provided that income tax 
deducted at source could not be taken into account when assessing ones tax biU for a particular year -  rather 
deductions at source would only be taken into accounts as credits for the year o f assessment following the year in 
which the deduction was made. Thus, Mr. Daly paid tax through deductions at source, but then, when paying his 
tax bill for that particular year, was required to assess his liability without taking this into account and was 
therefore required to pay double-tax.
>02 See e.g. Young, “Ghaidan v Godin-Mendoza: Avoiding the Deference Trap”, loc. cit., n.36, at 28-29; 
Kavanagh, “Statutory Interpretation and Human Rights After Anderson: A More Contextual Approach” [2004] 
P.L. 537, at 540-542; Fredman, “From Deference to Democracy: The Role o f Equality under the Human Rights 
Act, 1998” [2006] 122 UQ.K. 53, at 56.

See Polanyi, The hogic of Liberty: Reflections and Rejoinders (London, Routledge & Kegan Paul, 1951), at 171.
104 ^1978) 92 H am  L* Rev. 349. The article, although appearing in the 1978 Harvard Law Review, was written 
circa 1957-1961 in different forms for discussion and use in the classroom. Aspects o f it had been published 
before, but the whole article, with some editing, was published in 1978 after Fuller’s death.

Pieterse, “Coming to Terms with Judicial Enforcem ent o f Social Rights”, Paper delivered at the South African 
Journal on Human Rights Conference, 5-7 July 2004, available online at
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For the moment let us accept that a judicial decision on a matter o f constitutional rights may, 

in fact, create a range of knock-on effects which the judge or court does not foresee. This 

may be a disadvantage of adjudication, but it does not change the fact that we must also admit 

that legislative decision-making seems to create similar consequences -  i.e. that legislative 

decision-making cannot foresee the entire range of circumstances in which its legislation will 

interact with rights. Given that our analysis must be comparative, we then have to ask which 

is more tolerable: judicially created or legislatively created unforeseeabilities?

It is arguable that the key to answering this question is the recognition that whereas judicial 

decisions may create unforeseeable or widely resonating consequences, this is the direct 

product o f the fact that the court has decided upon a particular rights claim. On the other 

hand, legislativ'ely created unforeseeabilities are not the consequence of a decision of a particular 

rights claim, but are the consequences o f a general decision which may not have taken into 

account the actual claim which later arises. This is something o f a complicated point and it 

may be explained with the aid o f an example.

Steve takes a case alleging that legislation which affords him a lower amount of social welfare 

than some comparator amounts to an unconstitutional discrimination. Let us assume that if 

the court agrees with Steve, its decision to strike down the legislation will create a range of 

unforeseeable or widely resonating consequences because, for argument’s sake, it is a 

polycentric matter. For the purposes o f the example, we need also assume that Steve’s very case 

is outside the range o f legislative foresight — i.e. the legislature did not contemplate Steve’s 

particular situation when legislating. O f course, we still have to assume that the court’s decision 

will create a range of unforeseeable consequences. The question then is whether this is a 

reason to defer. It is arguable that it is not.

If the court defers then it accepts, to some degree, the legislative view that the conception of 

equality manifested on the face of the legislation is constitutionally legitimate. However, the 

whole point here is that the legislature never addressed tliis point. Thus deferring to

< http://wwwserver.law.wits.ac.za/sajhr/conference_papers/pietersepaper.pdf>, at 12 (last visited 20 August 
2006). For a sampling o f discussions o f the polycentricity and human rights adjudication which occurs 
predominantly, but not exclusively in the context o f  socio-economic rights see e.g. Kirk, “Rights Review and 
Reasons for Restraint”, loc. cit., n .l, at 24-28; Davis, “The Case Against the Inclusion o f Socio-economic 
Demands in a BiU o f Rights Except as Directive Principles” (1992) 8 475, at 748; O ’Regan,
“Introducing Socio-Economic Rights” (1999) 1 E.S.R. Rev. 2, at 3; Scott & Macklem, “Constitutional Ropes of 
Sand or Justiciable Guarantees? Social Rights in a N ew  South African Constitution” (1992) U. Penn. L. Rev. 1, at 
24, 43; Ngwena, “Access to Anti-retroviral Therapy to Prevent Mother-to-Child Tranmission o f HIV as a Socio- 
Economic Right: An Application o f  Section 27 o f  the Constitution” (2003) 18 Su4. PuhHc Lmw 83, at 87; Barber, 
“Prelude to the Separation o f Powers” (2001) 60 Cam. L. J. 59, at 74-78.
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hypothetical legislative resolution o f the problem  is no t really deferring to the legislature’s 

view o f Steve’s right to equality. Rather, it is deferring to nothing at all.’°̂’ So, the candidate 

reason for deference here is to avoid the judicial creation o f  unforeseeable consequences. The 

cost o f  deference, on the o ther hand, is that no one institution has independendy decided on 

Steve’s case. O n the flip-side, the cost o f  non-deference in such a case is that the court’s 

decision may have serious, unforeseen, knock-on effects, bu t the benefit is that som eone has 

actually decided on Steve’s rights. The point can be illustrated as follows:-

Legislative decision creating unforeseen interactions with rights

1 1 i
Consequence 1 
(Steve’s Case)

Consequence 2 Consequence 3

i
Judicial decision on Consequence 1 creating unforeseeable consequences

i i i

Legislatures and courts bo th  deal in polycentric matters — their decisions resonate beyond 

their immediate context and create a range o f what are probably unforeseen consequences. If  

legislatures were left to their own devices, their unavoidable dealings with polycentric matters 

would mean that many individual rights claims, such as Steve’s, would never be considered. 

The courts, by making decisions, also create a range o f  unforeseen consequences, but that 

occurs because the court acts as a “safety net” for matters which the legislature did not “catch” . 

So, the fact that judicial decisions create a range o f  unforeseeable consequences is no t really a 

reason to defer. It may, however, be a reason to avoid deciding individual cases through the 

enunciation o f broad and sweeping principles,’®̂ but it is no t a reason to refuse to exercise 

independent review in individual cases. O n  the contrary, in cases like this, the court seems to 

have an inherent practical advantage because it and it alone, is the forum  in which the 

“unforeseen consequences” o f  legislation can actually be considered at the behest o f  a 

com plainant rights-holder. It may not be the best imaginable institution to deal with such

O f course, the point may bear repeating that there may be other methods by which a court could avoid ruling 
on Steve’s case, but this thesis is only concerned with a discussion o f  the discrete methodology o f  deference.
107 g g Sunstein, One Case at a Time: judicial Minimalism on the Supreme Courts op. cit., n.35 for an argument to this 
effect.

309



Chapter 8 — Comparative Institutional Competence 

claims, but, since it is the only institution that actually deals with the rights claim, then it is the 

best institution we have.

One may object on the basis that this may all seem a little “academic”. Suppose we could 

show that the legislature had not -  at the time o f enactment — actually contemplated the kind 

of case which the plaintiff later brought to court. My argument leads to the conclusion that 

irrespective o f the quality of the data before the court, the court is still a more “competent” 

decision-maker than the legislature because at least the court decides upon the rights claim 

whereas the legislature did not. One may point out that this entails the notion that any judicial 

decision, even if uninformed, is better than deferring to no legislative decision. This is exactiy 

what I do mean to say. I do not believe that it is at all legitimate to say that in this type of case 

the court has less practical competence than the legislature, because the legislature simply did 

not address the point.

However, some may still feel that a court should have some information before it can 

reasonably be regarded as “competent”. Again, I believe this ignores the point that 

comparisons o f institutional competence are, by definition, comparative. If, however, one 

pressed the objection, then a response may be that at the very least it would seem that we have 

something of a case for reversing the burden o f proof such that the State should carry the 

burden o f justifying its legislation. If our presumption is, in part, based on the fact that the 

State does consider constitutional issues, then it may seem reasonable to propose that if it did 

not do so, the onus o f proof should perhaps shift onto the State to provide justification for the 

present operation o f the law. As we have seen, this may result in the prima facie equalisation of 

judicial and legislative competence because, presumably, the State would make the best 

argument it could on the basis of the best evidence it has.

If, however, the legislature did consider the matter, we would reach a different conclusion — 

institutions would, in such a case, be asking the same question and the court may not have 

access to adequate information to allow it to effectively consider the matter. Again, the best 

way to address this deficit is to reverse the onus o f p roof However, the argument offered

'*** It may be noted that this general idea o f  courts as a safety net to catch what may be the unforeseen 
consequences o f legislation is seen by Jeremy Waldron (who is strongly opposed to judicial review) as an 
advantage o f  the courts. See Waldron, “The Core o f the Case Against Judicial Review”, toe. cit., n.4, at 1370. 
Waldron, however, argues that this advantage only goes so far as legitimating what he refers to as “weak style” 
judicial review where courts are not empowered to actually strike down legislation akin to the model favoured in 
Britain under the Human Rights Act, 1998. This, however, should not mean that the judicial advantage described 
above does not exist in systems where “weak style” judicial review is not predominant. Waldron may be right 
insofar as judicial review may be more defensible if it is “weak”, but insofar as Irish judicial review (righdy or 
wrongly) is “strong”, then it is stiU arguable that within that framework, the courts have the advantage described 
above.
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above which suggested such reversal in cases where the legislature did not consider the relevant 

matter is clearly not available because, here, it did consider it. Thus we would need some 

better reasons as to why the onus of proof should shift — i.e. why the legislature should justify 

its own position. A conclusion on this point must await the arguments in Chapters 9 & 10. 

The purpose here is simply to lay the ground-work through an examination o f the 

competence-based rationale and the kinds of issues it throws up as relevant.

A Different Type of Unforeseeability

So far we have understood an “unforeseeability” to be a case entirely outside the range of 

legislative foresight in the sense that the legislature never anticipated that rights would be 

limited in the manner in which legislation may ultimately limit them. There is, however, an 

argument which would define “unforeseeability” in a far wider sense drawing on the notion 

that not only may the legislature sometimes create unforeseen effects on rights, but that the 

legislature can never foresee the interaction between rights and legislation because each rights 

claim must be considered in the light of its own particular factual matrix. This can be 

illustrated in the context o f the European Court of Human Rights’ decision in Smith 

O ’Grady v The United Kingdom.

Jeannette Smith and Graeme Grady were practicing homosexuals serving in the Royal Air 

Force who both kept their sexuality secret because, at all relevant times, the Ministry for 

Defence operated a general “no gays” policy. In circumstances unrelated to each other, 

military authorities became aware of their sexual preference and Smith and Grady were 

subjected to a formal enquiry into their sexuality and then discharged from service. As the 

decision to discharge was mandated by established executive policy, the only effective way to 

plead the case was to assail the policy itself as being irrational through an application for 

judicial review. The applicants lost their case at first instance and appealed to the Court of 

Appeal."” The appeal was lost primarily on the basis that the Court of Appeal held that it 

must defer to the general wisdom behind the policy.’” Leave to appeal to the House o f Lords 

was refused and proceedings were consequently initiated in Strasbourg.

(2000) 29 EHRR 493. It must be noted that this case did not concern judicial review o f  legislation, but judicial 
review o f  executive policy. It is cited and discussed here purely by way o f  illustration.

R V Minister of Defence ex parte Smith and Others [1996] 2 WLR 305. At this time, the applicants were not only 
Jeannette Smith and Graeme Grady but two others. Those others did not pursue the case to Strasbourg.
" ' A t  the Court o f  Appeal Sir Thomas Bingham MR held that, because o f  the “human rights context” o f  the 
case, the traditional Associated Provincial Picture Houses v Wedneshuty Corporation [1948] 1 KB 223 standard o f  judicial 
review was not appropriate. Rather, “more anxious scrutiny” was required. With this in mind, it would at least
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Essentially, it was argued that the Court o f  Appeal, by deferring to a general policy, had never 

considered how that policy affected the individual rights o f the complainants. The Strasbourg 

Court agreed:-

[T]he Court considers it clear that, even assuming that the essential complaints o f the applicants before 

this Court were before and considered by the domestic courts, the threshold at which the High Court 

and the Court o f Appeal could find the Ministry o f Defence policy irrational was placed so high that it 

effectively excluded any consideration by the domestic courts o f  whether the interference with the 

applicants rights answered a pressing social need or was proportionate to the national security and 

public order aims pursued, principles which lie at the heart o f  the Court’s analysis o f complaints under 

Article 8 o f the Convention.**^

Smith <& 0  ’Grady illustrates a different way in which legislation may interact with rights in a 

manner unforeseen by the law-maker. The core o f  the Strasbourg Court’s decision is that, at

be reasonable to expect the Court to have required something more than classic Wednesbury level justification in a 
case Uke Smith 0  ’Grady where the interference goes to the heart o f  a core aspect o f personhood and human 
dignity and indeed goes to the heart o f one’s ability to pursue the gainful employment o f their lawful choice. 
Indeed, Bingham MR himself notes that the restrictions at hand had a devastating effect on the applicants and 
went to the root o f their private lives. He went on to say that:-

While the Court must properly defer to the expertise o f responsible decision makers, it must not shrink 
from its fundamental duty to “do right by aU manner o f  people” . See [1996] 2 WLR 305, at 338.

Despite this, the applicants lost because the Court felt it necessary to defer to the wisdom behind the 
exclusionary Ministry o f  Defence policy. Indeed, this conclusion is all the more striking when read in the context 
o f  the numerous examples where the Court com mented approvingly on the merits o f the case and disapprovingly 
on the policy itself. Sir Thomas Bingham MR seems to agree with most o f the applicants case, commenting on 
the “very considerable cogency” o f  their arguments and making very favourable comment in respect o f the 
applicant’s assault on the government’s justification for the policy. In fact, he went so far as to hold that the 
formal inquiries into the applicant’s sexuality demonstrated “no respect” for their private lives. Simon Brown LJ 
held that the “balance o f argument” was on the side o f the applicants and, indeed, that the days o f the “no gays” 
policy were “num bered” in light o f the ECHR. In sum then, the Court o f Appeal held that the policy lacked 
justification, was a flagrant invasion o f  the private lives o f the applicants and was probably unlawful under the 
ECHR. Nevertheless, and in spite o f the seemingly compelling case raised by the applicants the Court o f Appeal 
deferred to the wisdom behind the policy.
**̂  The jurisprudential root for the decision is Article 13 ECH R which guarantees the presence o f an effective 
remedy for allegations o f breaches o f ECH R rights at the domestic level. The decision in Smith (& 0 ’Grady is to 
the effect that a deferential remedy, as the Court o f  Appeal offered, is not “effective” enough to protect ECHR 
rights. In this respect Smith O ’Gradj was not an isolated decision. Rather, this kind o f use o f Article 13 
ECH R had been bubbling under the surface for some-time, in particular, in dissents by Walsh J in Vitvajarah and 
Others V The United Kingdom (1992) 14 EH RR 248 and Brannigan McBride v The United Kingdom (1994) 17 EHRR 
539. In V'ilvajarah Walsh and Russo JJ argued that the majority o f the Court had failed to examine the actual 
practice o f Wednesbury judicial review and had imcriticaUy accepted the existence o f some judicial control as being 
prima fade effective, no matter how deferential it was. Walsh J held as foUows:-

A national system which it is claimed provides an effective remedy for a breach o f the Convention and 
which excludes the competence to make a decision on the merits cannot meet the requirements o f 
Article 13.

Walsh J re-iterated this position in Brannigan eb" McBride v The United Kingdom (1994) 17 EHRR 539 where he 
argued that the Court must concern itself with examining the actual application o f the available remedy rather 
than accepting its abstract “existence” as p roof o f  its efficacy. O n the strength o f these judgments it would seem 
that Walsh J would not accept the existence o f  judicial review o f legislation in Ireland as being a prima facie 
effective method o f  protecting rights. Rather, any conclusion on its efficacy would have to be based on critical 
evaluation o f the actual practice o f that remedy. The essence o f  the Walsh dissents would later grow into 
majority preference with the decision o f  the Court in Smith 0  ’Grady v The United Kingdom.
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the very least, laws must be justified as against the particular rights-holder and justification must 

take account of the particular factual matrix o f the case-at-bar. Indeed, it is arguable that a 

similar rationale undermines proportionality-based review. Consider, for example, Cox v 

Ireland"^ which is sometimes cited as the beginnings of proportionality in Ireland."'* That case 

concerned the constitutionality of s.34 o f the Offences Against the State Act, 1939 which 

provided that where a person was employed or held an office that was paid through public 

funds, then such employment or office would be lost upon his conviction of certain offences 

scheduled to the 1939 Act but only if that conviction was recorded in the Special Criminal 

Court. Such a conviction would also operate as a bar on State employment for a seven year 

period."^

The main problem, as identified by the Supreme Court, was that such onerous penalties would 

apply irrespective of the nature of the offence for which one was convicted, which may have 

been very serious or arguably relatively trivial when compared with the nature o f the 

punishment."'^ The essence of the argument made by the plaintiff, and accepted by the 

Supreme Court, was that such an interference with rights must be proportionate to the aim 

pursued."^ As demonstrated by Smith O ’Gradj, this involves some assessment o f how the 

legislation interacts with the individual plaintiffs rights and how this interaction takes place in 

the specific factual matrix of the case which the plaintiff brings to court. The core essence of 

this argument is that law may seem reasonable when viewed generally, but when one considers 

how it applies in a particular case, it may look less than reasonable. The most significant 

consequence of the Cox decision, therefore, is that it (and, by extension, proportionality 

review) tends to push the function of judicial review towards the individual facts of the case as 

opposed to allowing broad and perhaps laudable objectives to overwhelm the particular case at

>'5 [1992] 2 IR 503.
It is arguable, however, that forms o f  proportionality or means-end review took place in earlier cases such as 

The State (M) v Minister for Foreign Affairs [1979] IR 73; O ’Brien v Keogh [1972] IR 144; O ’Donovan v the A ttorn^  
General IR \ \ \ \  Quinns Supermarket v The Attorney General IR 1.

Section 34(3)(a). Similarly, a perpetual bar would be placed on payment o f any pension or similar entitlement 
which accrued partially in respect o f payments or service prior the conviction.

[1992] 2 IR 503, at 523.
>'7 [1992] 2 IR 503, at 521, and 522-524.
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bar."** Cox requires more than a broad common good justification. It requires a good reason 

why the common good requires this particular rights intrusion."®

Cox, it is submitted, encapsulates the notion that the legitimacy o f  any interaction between 

legislation and rights wiU depend, primarily, on the facts which the plaintiff brings to court.'^° 

Some have argued that, in fact, this suggests that the court has a superior ability to think about 

rights than the legislature. If thinking about rights requires one to think about the individual 

rights holder then it may be thought that courts are better than legislatures in this regard. The 

whole point o f  the trial process is to present the issue in the context o f  a narrow set o f  facts 

which bear on the particular situation o f  the rights-holder which, by reason o f  its particularity, 

win not have been in the legislative mind when passing the law. In short, the legislature wiU 

most likely not have foreseen the particular manner in which its legislation interacts with this 

plaintiffs rights. Karst, for example, has said that:-

Courts are at their best when they deal with such highly particularized questions. Indeed, one principle 

justification for giving the independent review o f legislation to the judiciary lies in the ability o f  a court

"* There is, however, a vicious irony in the Cox decision in the sense that the principle established therein tends 
to outpace the facts o f  the actual case itself Whereas the effect o f the proportionality test is, in theory, to push 
the analysis more towards the individual facts o f the case, it is arguable that the Supreme Court failed to 
dem onstrate why s.34 o f the Offences o f  the State Act, 1939 was disproportionate in respect o f the offence for 
which Cox had been convicted o f  For example, at [1992] 2 IR 503, 523 the Court argues that the section is 
disproportionate in respect o f  trivial firearms offences such as failing to renew a licence for a single sporting rifle. 
Cox, on  the other hand, had been convicted o f  unlawful possession o f three firearms and ammunition. It is not 
really clear how Cox’s particular fact’s meant that the law was disproportionate.

O f course, this does not mean that review cannot be deferential. It simply means that deference has to be 
built into the more structured and individualist analysis which proportionality review requires. See e.g. the 
discussion o f  the role o f  deference in the analogous Oakes test in RJR-MacDona/d Inc. v Canada [1995] 3 SCR 199 
and The Queen v Sharpe 2001 SCCDJ 42.
’2'' It is arguable that aside from proportionality review, there are strands o f  our constitutional jurisprudence 
which share these values. F or example, through the rules on standing, our courts clearly prefer to deal with 
constitutional issues in the specific factual matrices o f actual cases. See e.g. Cahill v Sutton [1980] IR 269. O f 
course, one has to admit that the court has relaxed standing rules to allow bona fide third parties to litigate on the 
back o f  the rights o f  others. See e.g. Society for the Protection of Unborn Children (Ireland) L td  v Grogan [1989] IR 734; 
Irish Penal Reform Trust v Governor of Mountjoy Prison, Unreported, High Court, 2 September 2005 (GUligan J). This, 
however, does not mean that the courts are any less concerned with specific factual matrices. The mischief o f  Jus 
tertii identified in Cahill is where a plaintiff “conjures up” the rights o f some hypothetical third party to win his 
case. However, third party litigants like the Irish Penal Reform Trust or the Society for the Protection o f  Unborn 
Children are not really behaving as the plaintiff did in Cahill Rather, they are advancing the interests o f concrete 
persons, in concrete factual scenarios such as, for example, prisoners living in real and appalling conditions. 
Allowing such parties to take what are essentially representative actions does not mean that the court does not 
place primary value on the factual specificity o f  individual cases. Rather, it simply means that third parties are 
entitled to lay those specific factual cases before the courts in cases where those whose rights are violated in real 
and concrete cases (unlike the hypothetical plaintiff in Cahill) but where those who bear the brunt o f that violation 
will not, o r cannot Utigate. Moreover, it is quite clear that legislation can be upheld as constitutional on one set o f 
facts, but struck down when viewed through the lens o f  another factual situation. See e.g. Madigan v The Attorney 
General [1986] ILRM 136, at 163 per O ’Higgins CJ (reserving the point that whereas plaintiffs did not successfully 
assail taxation legislation, other plaintiffs, in a different situation might do so); GM  v Murphy [2001] 4 IR 113, at 
159 per Keane CJ (holding that decision to uphold Proceeds o f  Crime Act, 1996 may not be reached in cases 
where different interests and arguments were raised than in the instant case).
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to weigh constitutional claims on the basis o f experience which was not available when the legislature 

acted.'^'

Or, as Alexander Bickel put it:-

Statutes, after all, deal typically with abstract or dimly foreseen problems. The courts are concerned 

with the flesh and blood o f  an actual case. This tends to modify, perhaps to lengthen, everyone’s view. 

It also provides an extremely salutary proving ground for all abstractions; it is conducive, in a phrase o f 

Holmes, to thinking things, not words, and thus to the evolution o f principles by a process that tests as

it creates.'22

Arguments to the same effect can be found elsewhere, but the point rarely changes. Courts, it 

is said, have a better ability to consider the case o f the individual than the legislature, simply 

because the legislature does not deal with individual cases.

However, the reason why Karst and Bickel may see an inherent judicial advantage is because 

they have defined and understood how one should think about rights in a very particular way. 

The inherent judicial advantage referred to above depends entirely on a belief that the only 

legitimate way to think about rights is, in fact, in the context o f specific factual matrices o f  

cases brought by complainant rights-holders. By contrast, one could argue that the whole 

point o f a general policy Hke that impugned in Smith <& O ’Gradj is that the legislature knows 

that it will limit rights in a myriad o f  different ways the specific details o f  which it may not 

foresee,'^”' but, on balance, it believes that this is appropriate.'^^ Therefore, it is not really the 

case that the Smith (& 0  ’Grady type o f case throws up a situation which the legislature did not 

intend, or had not thought about, but rather that the legislature specifically envisaged that it 

did not have to think about such cases.

'2' Karst, “Legislative Facts in Constitutional Adjudication”, loc. cit., n .l8 , at 76-77.
'22 Bickel, The Least Dangerous branch: The Supreme Court at the Bar of Politics, op. cit., n.97, at 26.
'23 See e.g. Solove, “The Darkest Domain: Deference, Judicial Review, and the Bill o f Rights”, loc. at., n.20, at 
1018 (“With their ability to focus on individual cases, courts provide a needed dimension to the large-scale focus 
o f  bureaucracy. Adjudication permits analysis o f the individual case; it allows for the making o f  policy at a highly 
individuated level — the exploration o f  a concrete instance where law affects an individual or an entity's rights.”). 
See also Peters, “Assessing the New Judicial Minimalism” (2000) 100 Colum. L. Rev. 1454.
'2“* There is, o f course, a difference between knowing that one’s actions wiU effect an indeterminate multitude in 
differing ways and knowing how one’s actions will effect each person within that multitude. The point here is 
simply that the legislature may think foresight o f the first kind is good enough.
'25 See Sales & Hooper, “Proportionality and the Form  o f Law” [2003] 119 i-jg.R- 426. The authors argue that 
legislation can be viewed as either “ fact sensitive” or “fact insensitive” with the difference between the two 
classes being that fact insensitive legislation governs through general policy and is indifferent to the individual 
cases to which it may apply. In the text above, I have suggested that there may be cases where the interaction of 
legislation and rights is not necessarily unforeseen, but rather that the legislature has specifically decided to 
legislate in a general manner. Sales & H ooper seem to make much the same point by arguing that fact insensitive 
legislation may be a particular legislative choice — i.e. a choice to limit rights in a general way without taking into 
account the particular cases where the legislation may interact with the rights o f particular plaintiffs.
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So, to say the court is better than the legislature at dealing with rights because the court enjoys 

the benefit of the factual specificity o f the case-at-bar requires one to have some theory which 

holds that this is the right way to think about rights, and that clearly requires supporting 

argument. I must point out, however, that what follows is simply an argument about how one 

could view constitutional rights. A defence of what follows will be attempted in the next 

Chapter.

Liberal Individualist Constitutionalism

In the English way o f  life the freedom o f the individual must not be impaired except so far as 

absolutely necessary. In the totalitarian way o f  life the freedom o f the individual must always 

give way to the interests o f the state.

— Lord Alfred Denning’’̂'*

The label “liberal” clearly has many different connotations. For example, Jeremy Waldron 

believes that his opposition to judicial review is a liberal theory of law.’̂  ̂ On the other hand, 

Trevor AUan’̂ ** and Michael Perry’̂ ® beUeve (although in different degrees of intensity) that 

judicial guardianship o f human rights is an essential attribute of liberalist thought. Despite 

such nuances in what Whyte refers to as the differing churches of liberalism,’̂ *̂ it is arguable 

that the faith itself shares one core belief — namely that the individual is the primary source of 

value in politico-moral theory. Liberalism, understood in this way, puts itself up against 

communitarian theories which would place primary political and moral value in the 

community, or in some other aggregate grouping of the common welfare.

It is quite possible to read the Irish Constimtion as, at least in part, a communitarian 

document. For example, many of our rights are subject to limitation in the name of what can 

broadly be referred to as “the common good” — i.e. the pursuit o f goals designed to further 

the collective welfare, or the greatest good.'^’ For some, however, this is the very antithesis of

Denning, Freedom Under the haw  (London, Stevens & Sons, 1948), at 15. At the time o f  writing, Denning was 
“Sir” Alfred, rather than Lord Alfred Denning as he later became.

Waldron, haiv and Disagreement (Oxford, Clarendon, 1999).
'2* Allan, Lm w  Liberty and justice (Oxford, Oxford University Press, 1993); Allan, Constitutional Justice, op. cit., n.35.

Perry, Under God? Religious Faith and Liberal Democracy (Cambridge, Cambridge University Press, 2003).
Whyte, Social Exclusion and the Legal System, o/). «/., n.35, at 51.
See e.g. Wheare, Modem Constitutions (2"‘* ed., London, Oxford University Press, 1966), at 43 comparing 

essentially communitarian nature o f  Irish property rights guarantees with the former Yugoslavia. Thanks are due
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rights. Ronald Dworkin, for one, suggests that rights simply amount to nothing if they are 

subject to restriction when the greater good requires it.'^^ Dworkin suggests that the very idea 

of rights does not sit easily with the quasi-utilitarian philosophy that rights may be limited in 

the interests of the common good.'^^ Thus, our Constitution may give us something of a 

headache. Our belief in rights probably ties us to the intuition that rights mean something 

about how a majority may be limited in the pursuit of utilitarian goals. O n the other hand, we 

equally have rights which are clearly subject to what is, essentially, utilitarian restriction -  i.e. 

the common good can justify a limit on individual rights.

There is, however, a way to think about UberaUsm which does not necessarily view our 

Constitution as an inherendy “tom ” document. It is far from clear that a liberal commitment 

to constitutionalism needs to take the Dworkinian stand-point and oppose any limitation on 

constitutionally guaranteed rights which is done in the name of the “common good”. Rather, 

a liberal could accept life under such a constitution but believe that the prime value o f the 

person requires that any exercise of the State’s power to limit fundamental rights must be 

justified (and shown to be justified) as against that individual rights-holder. In this sense, the 

liberal value of the person is not invoked in any substantive sense -  i.e. it is not used to argue 

that particular rights “exist” or should be recognised. Rather, it takes on a more procedural 

aspect — namely that any exercise o f decision-making power over rights must be overtly 

justified as against an individual rights-holder who is affected thereby where that person 

actually cares enough about his position to make that challenge.

It is arguable that this middle-track liberalism has much to commend it in the context o f the 

Irish Constitution. Consider, for example, the decision in Re Article 26 and the Offences Against

to Brian Conroy for bringing this reference to my attention. See also, Conroy, “Unlawful but N ot Against the 
Law? The Planning Code and ‘Illegal but Immune’ Developments” (2005) 12 I.P.E.L.J. 12, at n.l4.

Dworkin puts it as foUows: “suppose, for example, some man says he recognizes the right o f  free speech, but 
adds that free speech must yield whenever its exercise would inconvenience the public. He means, I take it, that 
he recognizes the pervasive goal o f collective welfare, and only such distributions o f liberty o f speech as that 
collective goal recommends in particular circumstances. His political position is exhausted by the collective goal; 
the putative right adds nothing and there is no point to recognizing it as a right at all”. Dworkin, Taking Rights 
Seriously (London, Duckworth, 1977), at 92. See also Peters, “Assessing the New Judicial Minimalism”, loc. at., 
n.l23, at 1494 (“If one believes that individual rights have some meaning apart from the greater good, then one 
must acknowledge the need to protect them even in a well-functioning majoritarian system.”).
'35 I do not mean to say here that the Constitution is specifically informed, nor its drafters, influenced by 
Benthamite utilitarian philosophy. My point is simply that the Constitution specifically allows rights to be limited 
in the interests o f the common good and that irrespective o f whether the “inspiration” for this is catholic social 
teaching, or Jeremy Bentham, it amounts, in the present day, to the same thing — i.e. that one’s rights may be 
limited where the common good so requires.

This is one o f the key-stones to Allan’s theory o f  the rule o f law. See e.g. Allan, haw Liberty and Justice, op. cit., 
n.35; Allan, Constitutional justice: A  Liberal Theoty of the Rule of Law, op. cit., n.35. Although, it may be noted that 
Allan also has a strong substantive element to his theory o f  the rule o f law.
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the State (Amendment) Bill, 1940’̂  ̂where the Supreme Court effectively left the legislature free 

to meddle with personal liberty as it saw fit. We may not appreciate this kind o f  deference as a 

matter o f independent moral reflection, but we probably have to admit that the terms o f  

Article 40.4 seem to lend some credence to the Supreme Court’s positivism — personal liberty 

is guaranteed against deprivation “save in accordance with law”. However, such an “extreme 

positivist” position seems to be very unpopular — even with some o f  the judges o f  the day,'̂ '̂ 

and most definitely with later courts. Thus the Supreme Court became attracted to the idea 

that the “save in accordance with law” proviso in Article 40.4 must incorporate some 

substantive protection against legislative curtailment o f  the right to personal Hberty.'^’

There is nothing essential to the text to support the decline o f  the positivist viewpoint. Rather 

the rise in what is sometimes referred to as the “higher law” approach'^* simply reflects one 

opinion about how our Constitution should be read. However, the general discomfort with the 

positivist approach encapsulates what may be an in-built recoil that we feel whenever we 

pause to consider the logical consequences o f  the fact that most o f our rights are subject to 

limitation in an essentially utilitarian sense — we try to find ways to escape such a conclusion 

because it is simply quite difficult to lay a commitment-to-rights side by side with a quasi

utilitarian philosophy governing how those rights may be limited.

135 [1940] IR 470. For a discussion o f the decision see Kelly, The Irish Constitution (Hogan & Whyte eds., 4* ed., 
Dublin, Butterworths, 2004), at 1538-1543 and Hogan, “The Supreme Court and the Reference o f  the Offences 
Against the State (Amendment) Bill 1940” (2000) 35 Ir. Jur. (ns) 238.

In The State (Burke) v Lennon [1940] IR 136 Gavan Duffy J read Article 40.4 as containing a substantive 
protection for liberty such that the simple act o f legislating would not, per se, legitimate any interference with 
one’s liberty. Such a view, according to Gavan Duffy J was incompatible with the very nature o f the Constitution 
(as he saw it). See e.g. his references to the “trem endous [judicial] responsibility o f  maintaining [the People’s] 
Constitutional m onum ent against legislative attack” ([1940] IR 136, at 143) and to the role o f  the Supreme Court 
“as the ultimate Constitutional guardian o f Constitutional right” ([1940] IR 136, at 144). O f  course, the Supreme 
Court decision in Article 26 and the Offences Against the State (Amendment) Bill, 1940 [1940] IR 470 was an 
effective rebuke o f  this view and, it seems, a philosophy which Gavan Duffy J took on board in later decisions. 
For example, when considering the constitutionality o f  a “regulation” o f  the freedom o f association in N U R  v 
Sullivan [1947] IR 77 he gives an impression about as far removed from the strong language in State (Burke) v 
Lennon as possible:-

[Tjhe Act is a law regulating the exercise o f  [the right to form  associations and unions], in the puhUc 
interest, as understood ly the Oireachtas. I f  that is, as I hold it to be, the character o f the Act, the fact that it 
may incidentally deplete the membership o f  unprivileged unions cannot have the effect o f making its 
provisions unconstitutional; and a regulating law does not cease to be a regulating law, authorised by 
our Constitution, because it is designed to make some trade unions stronger than others and therefore 
more attractive to workers who are citizens. [1947] IR 77 at 86-87 (emphasis added).

He was, however, again rebuked by the Supreme Court decision in Sullivan which effectively rejected such a 
positivist reading o f Article 40.6.1.ui. Roles, it seems, had become reversed.

See e.g. Re Phillip Clarke [1950] IR 235 (Supreme Court offering objective justification for law limiting Uberty 
rather than holding it to be “law” and therefore legitimate per se)\ The People (A ttom ^ General) v O'Callaghan [1966] 
IR 501 (Walsh J expressly enunciating criteria to test substance o f  legislation limiting personal liberty); Re Article 
26 and the Emergency Powers Bill, 1976 [1977] IR 159 (Attorney General conceding that “law” providing for seven- 
day detention without charge would be unconstitutional unless saved by Article 28.3.3’s “emergency” saver 
provision); King v A tto m ^  General [1981] IR 233 (a court conducting judicial review under Article 40.4 could 
adjudicate on the constitutionality o f  legislation on the basis o f  whether it was consistent with “fundamental 
constitutional norms.”).

See Kelly, The Irish Constitution, op. cit., n .l35, at 1540.
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Indeed, it is arguable that the very notion o f proportionality or means-end review is one way 

of attempting to mitigate the problems of the utilitarian/rights dilemma. First, we must be 

very clear that proportionality, at root, shares the same kind of utilitarian philosophy as a right 

which can be limited “in the common good”. In Canada, for example, McLachlin J (as she 

then was) has referred to the proportionality test as a “cost-benefit analysis” '̂  ̂ and, as 

Newman notes, “this is precisely what it is” :-'"'*’

The first and fourth parts o f  the test (important objective and proportionate effect) amount essentially

to a standard utilitarian principle. The second and third parts (rational connection and minimal

impairment) amount to another basic economic-style cost-benefit principle, which is essentially a 

Paretian test. The Paretian principle states simply that social welfare is always better if  we improve the 

welfare o f  one individual without harming the welfare o f  any other. I f  we follow the Paretian principle, 

a corollary test on any law that limits rights in a utility-maximizing way is whether there could be 

another law that would achieve the same benefits without the same cost. The second and third parts o f  

the Oakes test simply apply this derivative o f  the Paretian principle, which deals with the efficient 

maximization o f  social utility. Far all its high language and moral tone, the formal Oakes test really ends up saying 

that society can limit rights whenever it can prove that a law efficiently maximiv^s social utility.

Proportionality, it is submitted, is the product of the conflict which one may feel when, on the 

one hand, one believes in rights, but on the other, one must accept that those rights maj be 

limited in pursuit of collective interests.'*'^ It basically amounts to saying “fine.. .limit my 

rights, but you better be sure that what you are doing is necessary”. This, essentially, is a 

manifestation o f the liberal-individualist viewpoint described above which, at root, calls for 

justification of any limitation o f rights in a way which goes somewhat beyond the bald assertion 

that such limitations are “in the common good”. As Lord Denning put it — “the freedom of 

the individual must not be impaired except so far as absolutely necessary.”’''̂

In this way, our rights can perhaps be viewed as “alarm bells” which arouse suspicion about

particular types of laws such as, for example, expropriation laws or laws which limit our

personal liberty. We have to admit that these laws may be permissible because our rights

R V iMcas [1998] 1 SCR 439 at 486-87.
Newm an, “T he Limitation o f  Rights: A  Comparative Evolution and Ideology o f  the Oakes and Sparrow

Tests” (1999) 62 Sask. L. Rev. 543, at 547.
>'*> Newm an, “The Limitation o f  Rights: A  Comparative Evolution and Ideology o f  the Oakes and Sparrow
Tests”, loc. cit., n .l4 0 , at 547-548.

For a somewhat similar argument see Hogan, “The Constitution, Property Rights, and Proportionality” (1997) 
32 I k  Jur. 373, at 396 (arguing that significance o f  proportionality may be its function as a “workable judicial 
m ethodology” for dealing with the difficult interplay between Articles 40.3.2. and 43 in respect o f  property 
rights.).

Denning, Freedom Under the haw, op. cit., n .l2 6 , at 15.
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simply do not say that they are prima facie impermissible. Rather, our rights may be viewed as 

spheres o f  activity in respect o f which legislative regulation needs a special type o f justification 

which we would not require for laws that, for example, regulate traffic signals. We must 

accept that our rights may yield to the common good, but we may want to see that common 

good interest strongly defended and justified as against our rights.’*'̂  As in Smith O ’Grady, 

deferring to a blanket policy does not really satisfy this need for justification.’ '̂̂  Rather, if  we 

must Uve under a Constitution which allows the State to limit our rights in the common good 

or for some other quasi-utilitarian reason, then we may reasonably believe that examination of  

the legitimacy o f such a limitation must take place in the specific factual matrix o f the rights- 

holder who alleges that his rights have been limited.’'**

How “Individualist” M ust a Liberal Individualist be?

For the sake o f  completeness, it appears that a central theme in the Supreme Court’s judgment in C.C v Ireland 
[2006] lESC 33, at pages 29-34 o f  the transcript (delivered by Hardiman J) is a critique o f what the Court 
describes as a utilitarian approach to rights. For the m ost part, it seems that the Court is quite uncomfortable 
with the idea that what may broadly be referred to as the “com mon good” can provide a justification for limiting 
rights, ostensibly on the Dworkin-esque basis that this would subsume rights to the greater good. It is arguable, 
however, that when read in context, this judgment actually supports the core o f the argument advanced above. 
First, one must note that the Court “aims” its argument at Lachlin J ’s (as she then was) dissent in R v Hess 
Nguyen [1990] 2 SCR 906 whereby she seemed to uphold a blanket exclusion o f mens rea in the offence o f what is 
colloquially referred to as “statutory rape” on the basis that the exclusion was effective in securing the objective 
o f  the legislation. However, the Supreme Court also focuses its critique on the nature o f the justification and 
evidence which Lachlin J advanced in Hess Ct" Ngujen. See [2006] lESC 33, at page 34 o f the transcript. Thus, it 
is arguable that one should read the apparent rejection o f the “com mon good” as a legitimating factor for 
legislative limitations on rights in that context — i.e. that the real target o f the critique is the nature o f  the evidence 
(or lack thereof) to support the finding o f  effectiveness in Hess Nguyen. If, however, the Supreme Court meant 
to say that tights cannot be limited where the greater or com mon good so requires, then that, it is submitted, 
simply does not “fit” our Constitution, nor our constitutional practice and indeed, reads like a rejection o f 
proportionality itself But that, however, is difficult to read into the decision because the Court seems to suggest 
that a future proportionate legislative measure may withstand scrutiny. But recognising the very notion of 
proportionality is, itself, an admission that rights may be Hmited in the interests o f some collective good and it is 
consequentiy quite difficult to read that in tandem with the Court’s apparent rejection o f “common good” 
justifications for legislative limitations on rights. Rather, it is submitted that the C.C. judgment actually supports 
the arguments above. First, we are not always happy to accept what seem to be logical consequences o f a 
Constitution which allows rights to be limited in the interests o f  collective goals like the common good. Second, 
it is arguable that a reasonable vent for such frustration with the Constitution may be through holding the State 
bound to high standards o f justification. Thus, assuming the Supreme Court did not wish to advance the 
somewhat dubious proposition that com mon good justifications on rights are not known to Irish constitutional 
law, then it is arguable that the critique o f  Hess i& Ngujen reads more akin to an attack on what is alleged to be an 
unsubstantiated application o f proportionality analysis.

See e.g. Ewing, “The Futility o f  the Human Rights Act” [2004] P.L. 829, at 847 (“ [T]here may be cases which 
are not so much concerned to challenge a policy as the operation o f a policy in a particular case.”).

See the discussion o f  proportionality in Sales & Hooper, “Proportionality and the Form o f Law”, loc. at., 
n.l25. This would apply with equal force in cases where one believes that the interpretation o f a given right should 
vary according to the given context. For example, in their submissions to the European Court o f Human Rights 
in the hearing on admissibility in D v Ireland, no. 26499/02, 27 June 2006 counsel for Ireland argued that Article 
40.3.3 would not be interpreted with “remorseless logic” in cases where exceptional facts may dictate a particular 
approach to the question o f  what constitutes unborn life.
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The central argument about practical institutional competence is that an examination of such 

depends, in the main, on the fact that the courts and legislatures ask the same question. If a 

rights claim must be examined in the context of the specific factual matrix o f the particular 

rights-holder then the argument may go that courts and legislatures must be asking different 

questions -  legislatures think in “generalities” and courts focus on particular rights claims as 

they a r i s e . S o  long as one agrees with the viewpoint that rights claims should be examined in 

the factual matrices of specific cases, then it becomes quite reasonable to propose, as Karst 

and Bickel did, that the court is “better” than the legislature at dealing with rights because it 

has the advantage of considering the case in light o f the specific facts of the individual 

plaintiff There is, however, an important argument waiting in the wings which suggests that 

even with a liberal individualist viewpoint as described above, the court may not always have 

this advantage, and our inroad into this argument will be the work o f Trevor Allan.'"'**

In Constitutional Justice, AUan offers a sophisticated defence o f a liberal theory o f the rule of 

law. For present purposes, we are not concerned with some o f the more jurisprudential 

undercurrents to his theory (although they wiU be relevant in the next Chapter). Rather, we 

are concerned with two particular planks to his conception of the rule of law. The first is that 

Allan argues for what is essentially the liberal individualist viewpoint described above. To put 

it briefly, Allan places prime value on the individual qua rational agent and argues that 

decisions about rights must always be justified as against the individual rights-holder.'''® As 1 

say, the normative justification for this focus is complex but for now, aU that matters is the 

focus itself -  the prime value o f the individual in the justification o f constitutional decision

making. The net effect of this is a general (but not, as we will see, pervasive) anti-deferential 

leaning in Allan’s theory;-

This, o f course, is very different from the argument that legislatures may be better at responding to particular 
cases than courts in relation to policy-formulation. Tushnet, for example, suggests that Megan’s laws respond to 
“real” and “factually specific” problems. See Taking the Constitution Awc^ From the Courts (Princeton, Princeton 
University Press, 1999), at 69. Jeremy Waldron makes the same point in “The Core o f the Case Against Judicial 
Review”, toe. a t,  n.4, at 1380. My point, however is not about comparing legislative and judicial ability to come 
up with solutions to social problems de novo, but rather to compare how legislatures and courts deal with the 
rights issues which may arise consequent upon such policy decisions. Tushnet is surely right that legislatures 
respond to real-Ufe factual situations, but that does not change the fact that rights claims mcy arise after such 
decisions, and bring their own discrete factual matrix. For critique o f  Tushnet’s position on this point see Peters, 
“Assessing the New Judicial Minimalism”, toe. cit., n.l23, at 1509-1510.

The majority o f what follows draws upon Allan’s Constitutional Justice, op. cit., n.35. Allan had previously 
offered similar theories in luiiv, Liberty and Justice: The l^egat Foundations of British Constitutionatism, op. cit., n.35 and 
has more recently summarised his views in the context o f the Human Rights Act, 1998 in Allan, “Common Law 
Reason and the Limits o f Judicial Deference”, in Dyzenhaus ed.. The Unity of Public l^ iv  (Oxford, Hart, 2004) 289. 
(hereafter referred to as “Allan, ‘Common Law Reason’”)

For a cogent summary see, AUan, Constitutional Justice, op. cit., n.35, at 6 (“The citizen o f  a constitutional 
democracy is to be honoured as an equal, autonomous, moral agent...”). A more extended discussion o f the 
point can be found at 52-80 and 188-199 (discussing contributions o f Lon Fuller).
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A person who presents a plausible, but erroneous, complaint o f unlawful or unconstitutional action, 

which has affected him adversely, is entitled to proper reasons for its rejection, and these reasons 

should address the relevant points o f  law.*̂ '*

The essence o f the point, and one repeated in later works, builds upon Allan’s readings of 

Fuller’s theory o f adjudication. AUan reads Fuller to argue that the person must be afforded a 

strong participational role in adjudication.'^’ He must be allowed to present reason and 

argument, and moreover, have that reason and argument considered on its merits The 

relevance to deference should be clear — if a court defers to a decision such that it becomes, in 

some sense, an authority over the court’s present ability to hear and decide upon reasoned 

argument, then it tends to decrease the perceived value in adjudication as “a device which 

gives formal and institutional expression to the influence o f reasoned argument in human 

affairs” '̂  ̂ which is, as Fuller put it, that which gives adjudication its particular “burden of 

rationality.” '̂ ^

The second plank, at least on first glance, seems to sit uneasily with the first. AUan has argued 

that deference is “a function of the [plaintiff s] right to equality” .'^”' In Constitutional Justice he 

puts it as follows (with the emphasis added):-

If law makes a moral claim to the citizens obedience, it is not sufficient that its adoption or formulation 

expresses a defensible view o f the common good; its application to his own circumstances, where these 

are material^ different from those o f other persons, is necessarily a matter o f  justice, demanding 

opportunity for consultation with relevant officials.'^^

Thus, Allan argues that the case for deference may be weak where the plaintiff s circumstances 

are “materially different from those o f other persons”, but that the case may be stronger 

where such differences do not exist. If we put these two planks beside each other we may see 

that, on the one hand, Allan argues for a general focus on the individual and specifically 

illustrates how deference may be incompatible with such a perspective. O n the other hand, he 

clearly marks out a potential role for deference in accordance with the extent to which equal

Allan, Constitutional Justice, op. cit., n.35, at 163.
Allan, Constitutional Justice, op. cit., n.35, at 78-79.

'52 Fuller, “The Forms and Limits o f Adjudication”, loc. cit, n.35, at 366.
'53 Fuller, “The Forms and Limits o f  Adjudication”, loc. cit, n.35, at 366. See also Allan, Constitutional Justice, op. 
cit, n.35, at 78 (“When the litigant’s participation is under-mined because the dispute is not truly justiciable, 
involving interdependent considerations o f  policy that cannot readily be reduced to questions o f tight or 
entidement, the integrity o f  adjudication is itself impaired: the relevant claims cannot be resolved on the basis o f  
the moral dialogue that the process is intended to secure”).
'5“* AUan, “Common Law Reason”, loc. cit., n.l48, at 297.
'55 Allan, Constitutional Justice, op. cit, n.35„ at 77
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protection principles become engaged in any particular rights claim. What, one may ask, is it 

that allows these apparendy opposed perspectives to fit within the one theory?

As we have seen, the core of the liberal individualist focus is that decisions about a person’s 

rights must be justified as against that person. This, o f course, is the essence of decisions like 

Cox. In such a case, however, the argument goes that the particular law has a disproportionate 

effect on his rights because o f how the law operates in his case.’ *̂̂ However, this all depends 

on the litigant actually bringing facts to court which, in some sense, mark him out as “special” 

— i.e. arguments which show that general policies have a disproportionate effect on his rights. 

There may, however, be cases where a plaintiff cannot point to such an effect — an effect that 

makes his case “special” . This, however, does not change the fact that the focus must be on 

the individual — it simply recognises the fact that not every case where a particular individual 

claims a rights violation will bring out factors which differentiate that plaintiff from a 

multitude. Thus, the simple point which seems to be at the core of Allan’s theory of 

deference-as-function-of-equality is that a core belief in individualist justification must be 

capable of accommodating the view that in some cases it may be that the plaintiffs facts are not 

“individual” in any significant sense. In such cases, the plaintiff is simply assailing the 

legislation at the highest level of generality — i.e. taking issue with its “common good” basis 

but without raising arguments about how, for example, that legislation has a disproportionate 

or unlawful effect on his rights.

However, irrespective o f how one feels about the merits of the above, one may suggest that 

presenting this as a “reading” of Allan’s theory may be problematic, in particular because of 

his strong reliance on equality as a “master-norm”. We may put the objection as follows -  

one may take the inference from Allan’s work that he views independent judicial review as 

justifiable only in cases where matters of equal protection become engaged. If, for example, 

one claimed that one’s property rights had been violated, but was unable to point to a 

discriminatory burden on those rights, then, on Allan’s theory, this would be a proper case for 

deference. Consequendy, he would appear to have a prior theory which holds that legislative 

guardianship o f rights is not only legitimate, but appropriate in such cases and that theory, it 

would seem, is based on a theory o f equality.

The difficulty with such a reading, however, is that it is not self-evident why the legislature 

should deserve deference in cases where they burden rights without discrimination. This is

See also Daly v Revenue Commissioners [1995] 3 IR 1,
'5'̂  A llan, Constitutional Justice, op. cit., n.35, at 77, 162-164.
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particularly the case in Ireland, as we have rights which have an independent existence to 

equality.'^* However, it is reasonably arguable that Allan does not mean that a lack of 

discrimination justifies deference for that reason alone. Rather, he seems to argue that the fact 

o f “no discrimination” may instead indicate deeper features about those types o f cases which 

suggest that deference is warranted for reasons which go beyond invoking the concept of 

equality per se. This will need some explanation.

As we have seen, cases which do not produce a “special” Cox-like plaintiff leave only the 

plaintiff who can assail legislation on the broad policy grounds upon which it was founded — 

e.g. that it is “in the common good”. This does not mean the claim is non-justiciable or should 

be the object o f deference. It is simply a description of what the claim must entail. If you 

cannot show a disproportionate interference with your rights, then aU you have left is an 

argument about the broad constitutionality o f a policy which, one may point out, is relatively 

difficult (but not impossible) to make. Allan argues that deference in these cases is 

appropriate not simply because rights are not differentially burdened, but because these cases 

entail very general claims about the “common good”, “public order” or “public morality” . It 

is because of these generalities that Allan argues that courts are neither democratically entitled nor 

practically able to make such decisions.’̂ ® In short, the fact o f “equal” burdening of rights can 

be read not as an independent normative argument, but an indicator that the matters raised in 

such cases (i.e. general questions) are unsuitable for adjudication. Thus, it seems arguable that 

what, in fact, may have read like an appeal to an all-consuming master-norm o f equality is 

acmaUy a relatively orthodox argument about the range o f cases in which AUan believes that 

the judiciary may not be well suited to conducting constimtional review by reason o f the 

nature o f the questions being asked.

We may therefore express the “lessons learned” (so far) from Allan’s work as follows. 

Sometimes, and notwithstanding an individualist focus, there will be cases which raise matters 

that do not depend solely on the facts that the plaintiff brings to court. In such cases, 

therefore, we may doubt that the legislature is necessarily disadvantaged and thus we may 

conclude that even a belief in the liberal individualist perspective does not necessarily mean that

It may be worth noting that Allan first developed his theories as a positive construction “from the base up” as 
a substantive theory o f  the rule o f law for Britain. One could argue then, that it was not a theory which was 
designed to drape over an existing constitution. Allan, however, has recently re-stated the “deference is a 
function o f  equality” argument in the context o f  the Human Rights Act in “Common Law Reason”, toe. at., 
n.l48, at 291, 297 and, in any event, seems to have offered the arguments in Constitutional Justice as a general 
account o f  constitutionalism in jurisdictions other than Britain, such as Australia. See AUan, Constitutional justice, 
op. cit., n.35, at 4-5.

Allan, Constitutional Justice, op. cit., n.35, at 161-163. Although, it may be noted that in “Common Law Reason”, 
loc. cit., n .l48, at 289-290, Allan seems to argue that courts should exercise independent review even in cases 
where they have less practical competence than law-makers.
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the court is “better” than the legislature. Rather, there may be cases which depend entirely on 

the kind of general reasons which, in theory, the legislature may well address without the 

narrow fact-focus of the courts. The possibility of general cases means that the argument that 

courts are by definition more competent than the legislature is not available.

Moreover, we must also recognise that a case may raise several different issues and some of 

those may depend on the facts of the case but some o f those may not. In the application of 

Heaney proportionality, for example, a court must ask the general question of whether the 

objective of the legislation under challenge is legitimate. It is arguable that answering this 

question does not necessarily depend on the specific facts of the case, and consequentiy, it 

cannot follow that courts are automatically better than legislatures in this regard. O n the other 

hand, the question of whether legislative measures are proportionately tailored to the objective 

is, it is submitted, a question which depends on the kind of case which the plaintiff brings to 

court. The point here is really a simple one — insofar as cases may raise issues which depend 

on the specific matrix o f the case in different degrees, one has to recognise that the legislature 

may be “competent” to decide some, but not all of those issues and vice versa for the court.’*’*'

So, whereas Allan goes further and argues that deference is legitimate in cases where rights are 

not differendy burdened, that does not necessarily mean that equality commits us to a similar 

theory, but that that those kinds of cases are, at least for AUan, those which raise issues of 

institutional competence and democratic entidement simply because those cases can only be 

argued on the basis of the constitutionality of broad policies. Those two matters, o f course, 

have been the subject o f this and the last chapter and in this chapter it has been argued that 

the practical ability of the courts to decide on such general questions is not necessarily inferior 

to that of the legislatures -  rather it depends on the information before it which, in turn, wiU 

vary depending on the initiative of the parties or on the reversal of the onus of proof. Thus, 

judicial inferiority even at the level of these general questions is necessarily variable.

Su m m a r y  a n d  C o n c l u s io n

The point of this Chapter was simply to examine the competence based rationale -  i.e. that 

the legislature is “better” than the court at dealing with constitutional questions. O f course, it

See e.g. Jowell, “Judicial Deference: Servility, Civility or Institutional Capacity”, loc. cit., n.2, at 598-559; Jowell, 
“Judicial D eference and Human Rights: A Question o f  C om petence”, loc. cit., n .l, at 81 (discussing how  a theory 
premising deference on comparisons o f  practical institutional com petence applies to the different stages in 
proportionality analysis in the United Kingdom).
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has been noted that the conclusion from Chapter 7 must remain in full effect — comparison of 

legislative and judicial ability, either qua practical ability or normative entidement, is parasitic 

on a pre-existing understanding o f what constimtional interpretation “is” .

However, much Hke in Chapter 7, it is possible (and worthwhile) to analyse an existing 

rationale for deference from both internal and external perspectives. The internal perspective 

was marked by the assumption that courts and legislatures ask the same question — i.e. on the 

basis that the legislature has already answered the question now before court. In this respect, I 

argued that the perceptions of a weak judicial competence are based on the extent of 

information before the court upon which to decide relatively complicated matters of social 

fact or empirical claims whether they arise at the interpretative or limitation stages.

The extent to which the court may be informed, of course, depends (at least in the present 

legal framework) on the effort o f the parries to inform it. I argued, however, that reversing 

the onus of proof may have the effect of equalising judicial and legislative competences 

because the legislature, it is assumed, would make the best case it could to defend its 

legislation thus providing the court with the necessary information upon which to exercise 

judgment (as the relevant policy-makers had exercised before it).

This led onto the wider point that, in fact, courts and legislamres may not ask the same 

question. The external perspective on the competence based rationale thus asks how 

comparable judicial and legislative institutional competence may be in cases where they do not 

ask the same question. The conclusion offered was that so long as one believes that it is 

courts who ask tlie r i^ t question, the competence issue must be resolved in favour o f the 

courts. O f course, the view that it is courts who ask the right question is a substantive theory 

about constitutional interpretation which requires defence — i.e. the view that constitutional 

decisions are best made in the context o f the specific factual matrix. If, however, one can (as I 

hope to) defend this viewpoint, it will remain, as Allan’s work indicates, that some cases wiU 

exist where the plaintiff cannot point to “special” facts in any way which distinguishes his 

claim from a general argument about the “common good” or other general principle like 

“social justice” or “public morality” . In such a case deference is at least arguable because we 

have not shown that the court has any inherent practical advantage over the legislature as it is 

at least conceivable that the legislature may have good reasons for thinking a particular policy 

furthers the common good or responds to a pressing social need and so on. However, even at 

such a general level, it remains that as far as institutional competence goes, a court is only 

“worse” than the legislature to the extent that it is less informed as to the matters at issue. If
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the court could be put in as good a position as the legislature to evaluate the “common good” 

then deference should not foUow on the basis of the competence based rationale.

I have already said that one needs to defend the individualist perspective -  i.e. it depends on a 

view that constitutional interpretation “is” or should be done in the context o f the specific 

factual matrices o f persons. The theory I offer in the next Chapter argues that constitutional 

decision-making, at any level of generality, must be understood as a prolonged exercise in 

justification whereby the constitutional decision-maker (whoever that is) expressly and 

publicly justifies his decisions to the popular constitutional authority — the people. Thus, 

whereas deference may be more arguable in respect of general questions than in respect of 

plaintiff-specific questions, it must always be subservient to the general value of justification. 

N o matter how institutional responsibility over any constitutional decision is to be allocated in 

any given case, the net effect must be that some institution must have exercised an actual, 

independent decision on the matter at hand which can be demonstrated as matter of fact, 

rather than presumed.
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From anyone’s point o f view, legislatures and the courts are bound to make constitutional 

mistakes. The real question is whether in general legislators or courts make more, and more 

important, constitutional mistakes. And we must have a decent theory o f  constitutional 

interpretation outside the courts even to be able to pose that as a question.

- Mark Tushnet'

I n t r o d u c t io n

The passage above encapsulates the critically important point which has emerged in oiar 

discussion of traditional rationales for deference — any answer to the deference question 

depends upon having a pre-existing conception o f what constitutional interpretation/decision- 

making “is” .̂  Indeed, this is as much a principle of common sense as it is o f constitutional 

theory. If one seeks to decide where to locate responsibility for a particular task, it seems to 

make sense that one needs to understand the nature o f that task.

This Chapter attempts to provide a theoretical understanding of what constitutional 

interpretation “is” . The argument develops via an examination of a recent “turn” in 

constitutional theory whereby theories o f interpretation have been associated with theories 

about the legitimacy of constitutional authority. This Chapter examines the extent to which 

this approach (which I refer to as “legitimacy theory”) could be “workable” in the Irish 

context. This examination reveals several difficulties with legitimacy theory. These 

difficulties, however, open doors to a theory o f constitutional interpretation which builds 

upon the methodological commitments o f legitimacy theory and analytical jurisprudence to 

ground the argument that constitutional interpretation, at its most basic, is to be understood 

as a form of advocacy whereby the interpreter (whoever that is) must make a public and 

justified plea to the polity to accept his constitutional reasoning as a good present reason for

' Tushnet, Taking the Constitution Awa^ From the Courts (Princeton, Princeton University Press, 1999), at 57.
2 Whereas Chapter 1 distinguished between the interpretation o f  the Constitution and the task o f evaluating the 
legitimacy o f legislative limitations on rights, this Chapter uses the traditional understanding o f  “interpretation” 
to refer, in a basic sense, to all forms o f  constitutional decision-making as this is the understanding 
predominandy used in the literature (although Michael Perry’s work is an exception to this, See below at n.150). 
Also, throughout this thesis the word constitution has been spelled with a capital “C” where referring to an actual 
or determinate constitution. In this Chapter, much o f  the discussion is abstract or theoretical and hence, 
constitution is, occasionally, spelled with a small “c” where the context requires.
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the polity to continue to believe in the moral legitimacy o f  constitutional authority. It is, in a 

sense, an argument which views constitutional decision-making as justified advocacy within a 

constitutional “culture o f justification”.̂  Stated in such basic terms, this conclusion may seem 

relatively dense, but it is hoped that it will make a good deal more sense when viewed after the 

totality o f argument in this Chapter.

It is important to note at the outset that what I propose here is a foundational understanding 

o f  what it means to interpret a constitution and not a formula which, when applied, finds 

answers to substantive questions about the meaning o f  different constitutional provisions. It 

is, nevertheless, at this foundational level where we may hope to find illumination in respect o f  

how we should make our institutional choices.

St a g e s  in  C o n s t it u t io n a l  T h e o r y

’ The phrase used is that o f Etienne Mureinik. See Mureinik, “Emerging From Emergency; Human Rights in 
South Africa” (1994) 92 Mich. L. Rev. 1977. See also Dyzenhaus, “Law as Justification: Etienne Mureinik’s 
Conception o f Legal Culture” (1998) 14 SthA.fr. Jt. on Hum. R/s 11. Whereas Mureinik wrote in the very specific 
context o f  post-apartheid South African public law, David Dyzenhaus has, over the last few years, discussed the 
idea o f  a culture o f  justification in the context o f  British and Canadian public law. See e.g. Dyzenhaus, “The 
Politics o f Deference: Judicial Review and Democracy” in Taggart ed.. The Province of Administrative haiv (Oxford, 
Hart, 1997) 279. Again, the context o f discussion has largely been in relation to executive review in the context 
o f  the specific nature and structures o f British and Canadian administrative law. However, in a forthcoming 
work (a copy of which P ro f Dyzenhaus kindly gave me) Dyzenhaus (with Murray Hunt) discusses the practical 
implications o f (but not the normative justification for) a “culture o f justification” in the context o f adjudication 
under the Human Rights Act, 1998 -  including its application to review o f legislative acts and concludes in a 
manner quite similar to  the conclusion o f this thesis elaborated in Chapter 10 that deference should be earned, 
rather than granted as a matter o f course; Dyzenhaus & Hunt, “Deference, Security and Human Rights” in 
Goold & Lazarus, eds., Security and Human Rights (Oxford, Hart, Forthcomin^{pn file with author). Equally, there 
are strands o f the notion o f  justification running through Ronald Dworkin’s work (specifically his account o f 
interpretation as requiring “ fit” and “normative appeal”) which, in fact, seems to be the foundation o f Mureinik’s 
approach. Jurgen Habermas has also discussed the notion o f a culture o f  justification in Between Facts and Norms 
(Cambridge, Polity, 1996). The method o f  argument in this Chapter is slightly different to that employed in these 
and other works. My aim is to examine how a theory o f constitutional interpretation can be enlightened by 
aspects o f jurisprudential methodology inspired, as noted above, by the recent turn to legitimacy theory. I argue 
that in the constitutional context, a com mitm ent to the methodological stance that legal concepts are, in a basic 
sense, “our” concepts can lead one to a connection (albeit not an un-controversial one) between this 
methodological stance and the idea o f  justification. So, whereas Mureinik may have drawn on Dworkin’s theory 
o f  integrity as part o f  his discussion o f justification, I draw on a discussion o f  the basic methodology which one 
must have in order to come up with, for example, a theory o f  integrity in the first place. There are, o f  course, 
different ways to argue for the view that constitutional decision-making must be shown to be justified in order to 
count as “respect-worthy” whether through simply stating the politico-moral worth o f a culture o f justification, 
adapting Dworkin’s understanding o f adjudication as integrity to a general institutionally neutral theory o f  law, or 
through the discussion o f constitutional theory, analytical jurisprudence, and holism offered in this Chapter. The 
argument here is simply one m ethod o f contributing to an understanding o f how constitutional decision-making 
can be read as subject to the general value o f  justification.
■* This Chapter concerns the normative justification for such an approach. Its practical application to the 
deference question will be discussed in Chapter 10.
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There are a bewildering array o f  candidates for die position o f  “die” dieory o f  constitutional 

interpretation. One can believe in originaUsm,^ textualism,^ neutral-principles/ moral- 

readings,** deconstruction,^ democratic-reinforcing theory,pragm atism ” and so on. It is not, 

however, always appreciated that a larger question overarches one’s choice o f  interpretative 

theory — namely what it means to interpret a constitution. What (if anything) distinguishes 

interpreting a constitution from interpreting a road-sign or a children’s fairy-tale or even 

legislation?’̂  What is the point o f  the constitution? This section offers a brief “tour” o f  

constitutional theory to show how, in fact, this question has come to be critically relevant to 

constitutional theory.’^

Interpretivism to Non-Interpretivism

Perhaps somewhat confusingly, what is commonly known as “interpretive” constitutional 

theory (or “interpretivism”) has achieved a near-exclusive association with theories which, in 

one degree or another, are originalist in nature.’'' In a very basic sense, this means that such

 ̂ See e.g. Bork, The Tempting of America: The Political Seduction of the (New York, Free Press, 1990) (hereafter
referred to as “Bork, The Tempting of Americd")', Berger, Government Judiciaty: The Transformation of the Fourteenth 
Amendment (London, Harvard University Press, 1977) (hereafter referred to as Berger, “Governm ent by 
Judiciary”). For discussion on the differing strands o f originalist theory see below at n .l5 .
 ̂See e.g. Redish & Drizin, “Constitutional Federalism and Judicial Review: The Role o f  Textual Analysis” (1987) 

62 N.Y.U.L.Rev. 1. For a general discussion o f textualist theories o f  constitutional interpretation see Tushnet, “A 
Note on the Revival o f  Textualism in Constitutional Theory” (1985) 58 S. CaL L. Rev. 683.
 ̂ Wechsler, “Towards Neutral Principles o f  Constitutional Law” (1959-60) 73 Harv. Rev. 1. For a m odem  

discussion o f Wechsler’s theory see Redish, “Taking a StroU Through Jurassic Park: Neutral Principles and the 
Originalist-MinimaUst Fallacy in Constitutional Interpretation” (1993) 88 N.U^.U. L. Rev. 165.
** Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Oxford, Oxford University Press, 1996). 
For discussion from an Irish perspective, see Doyle, Constitutional Equally (DubUn, Thom son Round Hall, 
2004), at 34-47.
 ̂ See e.g. Balkin, “Deconstructive Practice and Legal Theory” (1987) 96 Yale L.J. 743; PeUer, “The Metaphysics 

o f American Law” (1985) 73 Calif. L  Rev. 1152, at 1188.
Ely, Democracy and Distrust: A  Theory of Judicial Review (London, Harvard University Press, 1980) (hereafter 

referred to as “Ely, Democra(y and Distrust’; Klarman, “The Puzzling Resistance to Political Process Theory” 
(1991) 77 Va. L. Rev. 747.
"  Posner, Overcoming Law  (London, Harvard University Press, 1995).

See Schauer, “Easy Cases” (1985) 58 S. CaL L  Rev. 399, at 434 (suggesting that techniques for interpreting a 
“poem, a novel or an oil painting” are necessarily different from that which one may use for a constitution).

For a general account o f  the neglect o f  this point see Rubenfeld, “Legitimacy and Interpretation” in Alexander 
ed., Constitutionalism: Philosophical Foundations (Cambridge, Cambridge University Press, 1998) 194, at 198-211. See 
also Easterbrook, “Abstraction and Authority” (1992) 59 U. Chi. L  Rev. 349, at 380 where the author discusses 
the level o f  generality which is appropriate in constitutional interpretation (“My point in the end is simple. 
Meaning depends on the purpose to which we put it...Y ou  m ust search for a level o f  generality.. .suited to the 
C onstitution...”).

See e.g. Farber, “The OriginaUsm Debate: A Guide for the Perplexed” (1989) 49 Ohio St. L J . 1085, at 1085 
(noting that “original intention” is a “clear term for interpretivism”); Maltz, “Some N ew  Thoughts O n An Old 
Problem -  The Role o f the Intent o f the Framers in Constitutional Theory” (1983) 63 B .U .L  Rev. 811, at 811- 
812 (“ P]nterpretive theory consists o f  two basic components. The first is the general concept that in the exercise 
o f  judicial review, judges should be guided by the intent o f  the Framers o f  the relevant constitutional provisions. 
The second is the idea that in dealing with ambiguous constitutional limitations such as the equal protection 
clause, the Framers are to be taken as intending to reach only those evils explicitiy discussed in debate.”); Perry,
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theories place varying degrees o f  reliance on how past meanings o f  the constitution should 

determine how one works out present meaning.'^ The American experience, however, 

suggested that the downside to originalism was that history could provide no adequate 

account o f the developing (and progressive) human rights jurisprudence o f the United States’ 

Supreme Court.'^ In particular, what many see as morally worthwhile or progressive decisions 

such as Brown p Board of Education^ have stirred nothing but debate as to the quality o f  their 

“originalist” foundations.’* As Michael Perry said at the beginning o f the eighties:-

“Interpretivism, Freedom o f Expression, and Equal Protection” (1981) 42 Ohio St. L.J. 261, at 264 (“ [T]he effort 
[of interpretive review] is to ascertain, as accurately as available historical material will permit, the character o f a 
value judgment the Framers constitutionaUzed at some point in the past”). It must be noted that some 
“interpretive” theories such as John H art Ely’s “ultimate interpretivism” suggest that “interpretivism” is 
equivalent to textualism but with an added dose o f historicism. See Ely, Democragi and Distrust, op. at., n.lO, at 7 
(saying that interpretivism requires that “judges deciding constitutional issues should confine themselves to 
enforcing norms that are stated or clear implicit in the text o f the Constitution” .). However, it seems relatively 
clear that Ely would afford binding nature to the text o f the Constitution on the basis that it is the best 
representation o f a past choice. For example, in Democragi and Distrust, op. cit., n.lO, at 11-41 he argues that the 
framers expressly choose vague open-ended standards in the constitution thus showing an intention that future 
interpreters be not bound to their specifically contemplated instances o f  application. As we wiU see below at 
n .l5 , this is a form o f originalist theory. Indeed, Paul Brest defines “originalism” as “the familiar approach to 
constitutional adjudication that accords binding authority to the text o f the Constitution or the intention o f  its 
adopters” and notes that Ely’s understanding o f  “interpretivism” is pretty much the same as this. See Brest, 
“The Misconceived Quest for the Origmal Understanding” (1980) 60 B.U. L. Rev. 204, at 204.

To illustrate the different “degrees” o f  originalist theory one may note that Raoul Berger, for example, has 
argued that present day constitutional interpretation o f  indeterminate constitutional provisions must only take 
into account the particular applications o f those provisions which the framers contemplated — a strict 
intentionalist approach. See Berger, Government by Judiciary, op. cit., n.5 esp. at 363-372. O n the other hand, other 
theories may defme the original intention at a more general level to reflect a “basic value” but not to produce an 
exhaustive list o f  instances o f  application o f that value. See e.g. Bork, The Tempting of America, op. cit., n.5, at 66 
(“ fT]he search is not for subjective in ten tion ...”); Sandalow, “Constitutional Interpretation” (1981) 79 Mich. L. 
Rev. 1033, at 1061 (discussing idea that original intention can be restricted to “core” meanings rather than 
peripheral extensions o f constitutional provisions); See also Droddy, “Originalism and the Method o f  Rights” 
(1999) L. Rev. M.S.U.-D.C.L, 80 A third variant is to appeal to a meta-intent or “interpretive intention” o f  the 
framers -  namely an intention about how the Constitution should be interpreted. Application o f  this approach 
usually results in a conclusion that the framers could not have intended that future interpretation track their 
specific intentions. See e.g. Powell, “The Original Understanding o f Original In tent” (1985) 98 Harv. L. Rev. 885, 
at 948; Dworkin “The Forum o f Principle” , (1981) 56 N .Y.U . L. Rev. 469, at 494-495; Ely, Democray and Distrust, 
op. cit., n.lO, at 11-41.

See Perry, The Constitution, the Court and Human Rights: A n  Inquiry into the hegitimay of Constitutional Poliymaking by 
the Judiciary (New Haven, Yale University Press, 1982), at 11 (hereafter referred to as “Perry, The Constitution, The 
Court and Human Rights’)-, Brest, “The Misconceived Quest for the Original Understanding”, toe. at., n .l5 , at 231.

Brown v Board of Education (1954) 347 US 483.
There are many who believe that, in Bork’s words that “those who ratified the [fourteenth] am endment did not 

think it outlawed segregated education or segregation in any aspect o f life” . See Bork, The Tempting of America, op. 
cit, n.5, at 75-76. Indeed, Alexander Bickel, who clerked for Justice Frankfurter when Brown was argued in the 
Supreme Court, was asked by Frankfurter to research the relevance o f the original intention to Brown. Bickel 
concluded that the framers o f the Fourteenth Amendm ent (i.e. the 39th Congress) did not intend to ban 
segregation in public schools. See, Schwartz, Super Chief: Earl Warren A n d  His Supreme Court - A  JucUcial Biography 
(New York, New York University Press, 1983), at 85. For a discussion and listing o f  those who hold to a similar 
viewpoint see McConnell “Originalism and the Desegregation Decisions” (1995) 81 Va. L. Rev. 947, at 949-953. 
McConnell himself argues that “the consensus is wrong” on this point and contra Bork that a belief did exist at 
the time o f ratification that school segregation would violate the fourteenth amendment. Continuing the 
controversy, Klarman, in rejoinder, argues that McConnell is incorrect. See Klarman “Brown, Originalism and 
Constitutional Theory” (1995) 81 Va. Rev. 1881. For another lengthy discussion o f  the original intentions and 
Brown see Turner, “Was Separate But Equal Constitutional?: Borkian Originalism and Brown” (1995) 4 Temp. Pol 
&  Civ. Rts. L. Rev. 229.
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[M]ost constitutional decisions and doctrines o f the m odem  period (concerning human rights issues) . . . 

[have] no plausible textual or historical justification.'^

This created a problem for those, such as Perry, who believe(d) in the overall moral worth o f  

Supreme Court’s progressivism.^° Thus, the school o f  non-interpretivism was bom  out o f  a 

desire to provide a theoretical justification for those decisions on the basis o f how they 

advanced certain fundamental (moral) values.^' The critical point to note about non- 

interpretivism was (at least as according to Perry, its leading proponent) that it was committed 

to a belief that constimtional interpretation was a historicist exercise. What Perry proposed, as 

the name -  non-interpretivism — suggests, was not constimtional interpretation.^ Rather, it goes 

far beyond what Perry himself believes is legitimate (i.e. originalist) constitutional 

interpretation.^ As William Reynolds points out:-

Often proponents o f theories defending non-interpretivist review are in too great a hurry to show the 

evils that flow from a text-based method o f interpretation. After all there would be nothing to write 

about if  aU “correct” decisions could be reached from an interpretivist’s point o f  view. This is not to 

say that all human rights decisions can be based upon a proper reading o f the Constitution. Those who 

wish to set up a m ethod o f  interpretation that extends beyond the text, however, should think carefully 

about how textual analysis is best undertaken. Far too often, non-interpretivists seem to take a very 

narrow, crabbed, almost literal, approach to questions o f interpretation. Thus, Perry’s position on hnu/n 

V Board of Education is derived from what may be styled the “intent” school o f interpretivism, for he

Perry, The Constitution, the Court and Human Rights, op. cit., n .l6 , at 91. For similar assessments see Sandalow, 
“Constitutional Interpretation”, loc. cit., n .l5 , at 1061 (“N o more than a passing familiarity with history is required 
to appreciate that only a very small fraction o f  contemporary constitutional law corresponds with can be plausibly 
be considered the historical “core meaning” o f  the Constitution even on the on the most generous interpretation 
o f  that notion”); Grey, “D o We Have an Unwritten Constitution?” (1974-75) 27 Stan. L. Rev. 703, at 710-714 
(providing detailed discussion o f exactiy what aspects o f m odem  American constitutional jurisprudence are 
incompatible with the interpretive model).
20 Perry, The Constitution, the Court and Human Rdghts, op. cit., n .l6 , at 102; Grey, “D o We Have an Unwritten 
Constitution?” , loc. cit., n .l9 , at 713-714. It should be noted, however, that some doubt whether the United 
States’ Supreme Court has actually been a progressive institution. See e.g. West, “The Aspirational Constitution” 
(1993) 88 Niv. U. L. Rev. 241.
2* See e.g. Karst, “The Freedom o f Intimate Association” (1980) 89 Yale L.J. 624 (arguing for said freedom to be 
implied from moral values and constitutionalised through substantive due process); Richards, “Human Rights As 
the Unwritten Constitution: The Problem o f Change and Stability in Constitutional Interpretation” (1979) 4 U. 
Dc^. L . Rev. 295 (arguing for a “contractarian moral theory” whereby rights provisions would be read as primarily 
expressions about the moral rights o f  persons and arguing that such a moral root necessarily involves progressive 
reading o f  morality into the constitution). A good summary (and critique) o f the non-interpretative or 
“fundamental values” school can be found in Grano, “Judicial Review and a W ritten Constitution in a 
Democracy” (1981-82) 28 Wiyne. L . Rev. 1. The more celebrated critique o f  the fundamental values school is, o f 
course, Ely, Democraiy and Distrust, op. cit., n.lO, at 43-72.
22 See e.g. Perry, “Interpretivism, Freedom o f Expression, and Equal Protection”, be. cit., n .l4 , at 264 (“Such 
review is “noninterpretive” because the Court reaches decisions without really interpreting.. .any provisions o f 
the constitutional tex t.. .”).
23 Indeed, Perry’s belief in originaUsm went into strict intentionalism. To explain this, we have seen, above at 
n.15 that some theorists proposed that the original intention was, in fact, to licence a wider ranging judicial power 
than perhaps other forms intentionalism or strict constructionism would have allowed. Perry simply does not see 
this kind o f originalist argument as interpretative and thus takes issue with Dworkin and Ely for proposing such 
theories. See Perry, The Constitution, the Court and Human Rights, op. cit., n .l6 , at 21-22.
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relies on the well-documented evidence that “the Framers did not intend to prohibit segregated public 

schooling.” '̂*

By sharing the interpretivist belief that constitutional interpretation was inherently an 

originaUst enterprise, Perry’s non-interpretivism did not offer a way to read the constitution to 

support progressive rights jurisprudence, but a way to justify those decisions even though they 

went beyond the (perceived) legitimate scope o f interpretation. The problem, as John Valauri 

has noted, is that it may not seem “respectable” to justify constitutional jurisprudence by 

anything other than the constitution i t s e l f . T h u s ,  if  the moral worth o f  progressive judicial 

review was to be justified, it would seem that a “respectable” theory would have to reconcile 

how fundamental values could be read into the basic constitutional text.̂ ’̂ Thus, constitutional 

theory took an interpretive turn.

The Interpretative Turn

The interpretative turn in constitutional theory can be understood as an attempt to reach an 

understanding about interpretation that can accommodate a reading o f deeper values into the 

constitutional text.^  ̂ However, by focussing on the “nature” o f  interpretation, the 

interpretative turn opened the door into a bewildering array o f philosophical and theoretical 

accounts about what interpretation “is”. To take just a few examples, some commentators 

drew support from Derrida’s controversial deconstruction methodology^** and literary theorists

2'* Reynolds, “Book Review: The Constitution, the Courts and Human Rights” (1985) 44 Md. L. Rev. 204, at 214.
See e.g. Valauri, “We Are AU Interpretivists Now ” (2000) 46 Wayne Rsv. 1499, at 1508 (“I f  noninterpretivism 

puts the authoritative status o f the constitutional text into question, then it undermines its own foundation by 
throwing the justification o f judicial review into question.”). See also Van Alstyne, “Interpreting This 
Constitution: The Unhelpful Contributions o f Special Theories o f Judicial Review” (1983) 35 U. F/a. L . Ret>. 209, 
at 217 (noting that to be helpful in any way, non-interpretative review must be understood as “non-interpretative 
interpretation” , which itself, seems like a contradiction).

O f course, some went farther and argued that no implication o f fundamental values into the constitutional text 
could ever be respectable constitutional law. See e.g. Grano, “Judicial Review and a Written Constitution in a 
Democracy”, he. cit., n.21; Ely, Democrag and Distrust, op. cit., n.lO, at 43-72.

Valauri, “We Are AU Interpretivists Now” , loc. cit., n.25, at 1501, 1509-1514, but especially at 1509 (“Instead, 
the interpretive turn in constitutional theory rendered [objections to non-interpretative theory] irrelevant. These 
objections turn largely on the extratextual status o f the fundamental values asserted. But now a rhetorical change 
has occurred - fundamental values are proffered, no longer as stand alone entities, but rather as interpretations o f 
the constitutional text itself, especially its “open-ended” provisions (such as the Due Process Clause and the 
Equal Protection Clause). W ith this shift from noninterpretive to nonoriginalist methodologies, 
th e .. .interpretivist claims turn from foes to friends o f  fundamental values-based judicial review.”). For a more 
detailed discussion o f  the interpretative turn in legal theory and philosophy generally, see Moore, “The 
Interpretative Turn in M odem Theory: A Turn for the Worse?” (1989) 41 Stan. L . Rev. 871.

See e.g. BaUdn, “Deconstructive Practice and Legal Theory”, /oc. at., n.9, Peller, “The Metaphysics o f American 
Law” , /oc. cit., n.9.
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began to apply theories o f literary interpretation to law.̂  ̂ Further, complex theories o f  

interpretation purporting to be “self-evident” and universal were offered by theorists such as 

Ronald Dworkin.^®

As Jed Rubenfeld has pointed out, the turn to general accounts o f what interpretation “is” 

may seem to grate against something o f a basic intuition about interpretative theory itself^’ 

Interpretation, it may be said, is context-sensitive in the sense that no-one believes that 

everything should be interpreted in the same way.^  ̂ No-one reaUy believes that a “universal” 

theory o f interpretation should propose that a tax statute should be interpreted in the same 

way as Great Expectations. The difficulty, as identified by Rubenfeld, is that theories do not 

always come with reasons as to why they should be taken as theories o f  legal, yet alone 

constitutional, interpretation. Indeed, in this respect the aspects o f the interpretative turn 

under discussion and the prior schism between interpretivism and non-interpretivism share a 

commonality — they sometimes offered very Uttie moral argument for their respective 

methodologies over and above the general statement that interpretation simply “was” or “is” 

this or that.^’

See e.g. Fish, There’s No Such Thing as Free Speech and I t’s a Good Thing, Too (Oxford, Oxford University Press, 
1994), especially at 185 (arguing that interpretation can only be understood as intentionalist — i.e. interpreting a 
communication necessarily involves understanding the intention behind it). This, as Rubenfeld puts it is Fish in 
“intentionalist mode” where “interpretation” is associated with “intentionahsm” . Fish, however, has also argued 
that meaning o f texts is attributed not through the tracking o f  authorial intention, but by the relevant 
“community o f  readers” otherwise known as “reader-response theory”. See Fish, Doing What Comes Naturally: 
Change, Rhetoric and the Practice of Theory in Uteraty and Legal Studies (Clarendon, Oxford, 1989). For a general 
account o f this in the context o f  constitutional theory see West, “The Aspirational Constitution” , loc. cit., n.20, at 
257-260. West relies on Fish’s “reader-response” theory to argue that interpretation am ounts to the ascription of 
meaning by a community o f  readers. This, however, is presented as “the nature” o f  interpretation -  and 
something that law simply has to deal with irrespective o f whether we may think that a constitution may require 
us, in Schauer’s words, to make a “political and strategic” decision to believe in some other species o f 
interpretative guide. See Schauer, “Easy Cases”, loc. cit., n .l2 , at 436.

Dworkin, Law ’s Empire (London, Fontana, 1986), at 49 (“ [An] adequate account o f  interpretation must hold 
true o f  itself’).

Rubenfeld, “Legitimacy and Interpretation”, loc. cit., n .l3 , at 198-211. See also, Easterbrook, “Abstraction and 
Authority”, loc. cit., n .l3.

For a general account o f  the relevance o f  context-sensitivity to interpretation and understanding o f concepts 
see Raz, “Two Views o f the Nature o f the Theory o f Law: A Partial Comparison”, in Coleman ed., H art’s 
Postscript (Oxford, Oxford University Press, 2001) 1, at 7-11.

Although, it should be pointed out that some universal theories o f interpretation have something o f a built-in 
ability to absorb this point at a superficial level. Two examples will suffice here. Dworkin’s concept o f 
interpretation, to put it quite briefly, involves the notion o f  protestant interpretation whereby the individual 
interpreter must make the object o f the interpretation the “best it can be” which, in turn, involves a project o f 
interpretation based on the dual concepts o f “fit” and “normative appeal”. Dworkin would be able to say that 
application o f  his concept o f  interpretation is capable o f context sensitivity because the actual interpretive 
process itself, must produce results which “ fit” that being interpreted. Thus, to “interpret” what “constitutional 
interpretation” is, would require one to fit one’s theory to whatever the Constitution requires. Similarly, Fish’s 
reader response theory holds, as West puts it, that “a text’s meaning is not determined by the text or the text’s 
authors, but rather by some set o f purposes, needs, or interests o f  the relevant interpreting community”. See 
West, “The Aspirational Constitution”, loc. cit., n.20, at 257. This, in turn, would seem to mean that 
interpretations o f  the Constitution (or indeed an interpretation o f  constitutional interpretation) would have to 
“ fit” the point o f  the Constitution. However, it remains that whereas the result o f  these theories may be to 
accommodate the notion o f context-sensitive accounts o f constitutional interpretation, they start from the
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Legitimacy Theory

It is arguable that the problems o f general interpretive theory discussed thus far would be 

lessened if one sought to found a theory o f  interpretation on a prior account o f what the point 

of the constitution is -  on what distinguishes it as “special”. In recent years, theorists have 

built upon this notion to argue that a proper account o f constitutional interpretation is 

parasitic upon an account o f the reasons for which the relevant constitution is a legitimate 

authority.^'' This kind o f approach (which I will refer to as “legitimacy theory”) is evident in 

the recent works^  ̂ o f Frank Michelman,^® Richard Kay/^ Jack Balkin,^® Jed Rubenfeld^^ and 

Larry Alexander.''® If, for example, as Richard Kay believes, the legitimacy o f  the authority o f  

the United States’ Constitution comes from the creation o f stable rules to guide conduct, then 

it may follow that originalism is the best method o f interpretation."” We may disagree with his

premise o f a universal and non-demonstrated concept o f what interpretation really “is” . See Rubenfeld, 
“Legitimacy and Interpretation”, loc. cit., n .l3 , at 198-211. Indeed, given that the ultimate argument in this 
Chapter is that constitutional decision-making is, in a nutshell, moulded by the general notion o f justification 
(which will be elaborated in more detail below), it is important to point out that the same methodological critique 
can be advanced in respect of those who rely on Ronald Dworkin’s theory o f  interpretation (i.e. whereby a 
judicial interpretation must demonstrate that it “fits” with existing positive legal materials and that has sufficient 
“normative appeal”) to support their arguments. One such theorist is Etienne Mureinik and for an excellent 
characterisation o f this argument see Dyzenhaus, “Law as Justification; Etienne Mureinik’s Conception o f Legal 
Culture”, loc. cit., n.3. The difficulty, however, is with the methodology by which Dworkin understands 
“interpretation” — i.e. why should Dworkin’s concept o f interpretation count as a conception o f constitutional 
interpretation? Is it the “right” conception o f interpretation? O r is it just an interpretation o f “interpretation”? 
Similarly, whereas David Dyzenhaus in the works cited at n.3 above, has discussed the relationship between 
deference (largely in the context o f executive review) and the general notion o f a “culture o f  justification”, it is 
sometimes difficult to understand from his work precisely why one should take the notion o f  justification as being 
the primary value in constitutional theory. Somewhat like Dyzenhaus, I ultimately argue that a constitutional 
decision must be justified in order to be “respect-worthy” but this argument is based on the foundational notion 
(which will be elaborated in more detail later) that the very essence o f  constitutional decision-making is that the 
decision-maker must publicly justify his position to the polity upon whom ultimate constitutional authority 
depends. This may sound a little convoluted, but the gist o f  this argument is not simply that Dyzenhaus (or 
anyone else) may propose theories o f  justification but rather that the very method by which they are proposed is, in 
essence, a species o f the kind o f justified advocacy described above.

It must be said, however, that not all scholarship up until this point neglected the idea o f resting an account o f 
interpretation on the point o f the constitution’s authority. See e.g. Schauer, “Easy Cases”, loc. cit., n .l2 . Rather, it 
is simply the case, that recent years have seen a more concentrated use o f this method.

Much o f the work on this point is collected in Alexander ed.. Constitutionalism: Philosophical Foundations 
(Cambridge, Cambridge University Press, 1998) although many o f  the papers contained therein have also been 
published elsewhere.
5’’ Michelman, “Relative Constraint and Public Reason: W hat is ‘The W ork We Expect o f  Law’?” (2002) 67 
Brooklyn L . Rev. 963; “Constitutional Legitimation for Political Acts” (2003) Mod. L . Rev. 1.

Kay, “American Constitutionalism” in Alexander ed.. Constitutionalism: Philosophical Foundations (Cambridge, 
Cambridge University Press, 1998) 16.

Balkin, “Respect-Worthy: Frank Michelman and the Legitimate Constitution” (2004) 39 Tulsa L . Rev. 485; 
“Agreements with Hell and O ther Objects o f O ur Faith” (1997) 65 Fordham L. Rev. 1703.

Rubenfeld, “Legitimacy and Interpretation”, loc. cit., n.l3.
Alexander, “The Constitution as Law” (1989) 6 Constitutional Commentaiy 103; “Introduction” in Alexander ed., 

Constitutionalism: Philosophical Foundations (Cambridge, Cambridge University Press, 1998), 1.
Kay, “American Constitutionalism”, loc. cit., n.37, at 16-27.
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premises, but the methodology seems reasonable — a theory o f interpretation must fit a theory 

o f the constimtion’s authority. As Rubenfeld puts it, “legitimation precedes interpretation.

So far it has been suggested that a theory of interpretation depends on having an account of 

what the “point” o f the constitution is. Legitimacy theory, however, leapfrogs this question 

because it assumes that the constitution has a point — i.e. to be authoritative — and then seeks 

to provide reasons why that claimed authority is legitimate. So, one might query my original 

assertion that interpretation depends on an account o f the “point” of the constitution because 

simply regarding the constitution as “authoritative” (i.e. its point) probably will not yield 

anything interesting by way of interpretative theory. There are lots o f things which are 

“authoritative” for different people in different ways and which may attract different methods 

o f interpretation. Thus, the simple fact o f authority alone wiU not illuminate any attempt to 

figure out how an authoritative text is to be interpreted.''^ However, one can grant all this and 

still see an important role for the relationship between constitutional authority and 

interpretative theory.

This is because if one did provide an account of what made something which claims authority 

(like the Constitution) legitimate — such as, for example, that it fulfils a worthy moral purpose 

— then it would not be unreasonable to regard that as the point of the claimed authority. 

Indeed, there is very littie reason to doubt that the Constitution has authority. The question is 

what makes that authority special such that we interpret the Constitution in a particular way -  

i.e. the point o f the Constitution or what makes it “respect-worthy” as Frank Michelman 

would say.**̂  Indeed, as we will see later, Raz has forcefully argued that an account o f authority 

is, essentially, an account o f the circumstances in which claimed authorit}^ is legitimate.'*^ 

Essentially, the function or purpose o f a particular authority can be a reason for why that 

authority is legitimate and therefore the function of an authority is not something that one can 

explain separately to stating that something has a u t h o r i t y I n  short, an account o f the 

“point” of the Constimtion is largely (if not exclusively) bound up with an account explaining 

why its claimed authority is legitimate. Therefore, there is no serious consequence to the

Rubenfeld, “Legitimacy and Interpretation”, loc. cit., n .l3, at 198.
Although, o f  course, it would say something about the difference between a non-authoritative text and one 

that is authoritative.
^  Michelman, “Ida’s Way; Constructing the Respect-Worthy Governmental System” (2003) 72 Fordham L. Rev. 
345.

Raz, Ethics in the Public Domain (Oxford, Clarendon, 1994), at 195-219. For his views specifically in the 
constitutional context see Raz, “On the Authority and Interpretation o f  Constitutions: Some Preliminaries” in 
Alexander ed.. Constitutionalism: Philosophical Foundations (Cambridge, Cambridge University Press, 1998) 152, at 
164-169.

Ibid.
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distinction between basing interpretative theory on the “point o f  the Constitution” and on the 

“reasons for the legitimacy o f  constitutional authority”.

The Question of Perspective

Legitimacy theory, however, raises som e difficult questions concerning the perspective from 

which one must understand the legitimacy o f  constitutional authority. T o what persons or 

audience must the constitution be legitimate, or, just whose reasons for constitutional legitimacy 

count as the reasons for constitutional legitimacy? Is it the judge’s perspective or the 

perspective o f  the framers or ratifiers o f  the constitution? The answer given by legitimacy 

theorists is a robust one -  the relevant perspective is that o f  the present. Rubenfeld, for 

example, asks why is it that we feel bound by a constitution enacted by a past generation?"*  ̂ In 

a similar vein, Alexander asks why ‘̂we should ever accept any rule or metarule as 

authoritative”."'* Rubenfeld and Alexander are asking the same basic question -  what is it 

about the past that makes us, now think o f  the constitution as relevant. That, however, 

necessarily involves the assertion that the past has no authority over us save that which we, in 

the now, ascribe to it. Clearly, this brings legitimacy theory into conflict with any theory 

which holds that authority is som ething that is necessarily bound to som e past act to the 

exclusion o f  present reason or feeling about that past act."*® I believe that, in fact, legitimacy 

theory has it right and that authority, including constitutional authority, can only be 

understood as a function o f  the present day. This will involve a rejection o f  any theory which  

holds that decisions o f  the past have a logical or a priori authority over us in the present. This, 

in turn, wiU lay the foundations for the theory o f  constitutional interpretation offered in this 

Chapter. This, however, requires som e more argument than simple assertion.

Rubenfeld, “Legitimacy and Interpretation”, loc. at., n .l3 , at 195.
Alexander, “Introduction”, /oc. cit., n.40, at 4 (emphasis added). Michelman addresses this question in some 

detail in several works, but works on the basis o f the assumption that in fact there is something severely 
problematic with the very notion o f  authority being dependant on anything other than factors relevant to us in the 
present. See e.g. Michelman, “Constitutional Authorship” , loc. cit, n.36 (seeking to understand why we seem to 
trace authority o f  constitution to theories about its authorship).

It is important to point out that there is a world o f  difference between arguing that interpretation needs to take 
account o f the point o f  the Constitution and saying that the point o f the Constitution should be understood from 
a present day perspective. Suppose one was a committed originalist, who believed that the nature o f  language 
simply meant that the Constitution had to be interpreted according to its original intention. Suppose, however, 
that you become persuaded by later theories which suggest that this fails to take account o f  the special nature of 
the Constitution. O ne could grant this and agree that an account o f interpretation is parasitic upon an account o f 
the reasons for which the Constitution is legitimate. This, however, does not mean that one is committed to 
providing an account o f  those reasons as they are now understood. One would simply provide an account o f 
those reasons from the perspective of the founding generation or the framers or some other historical source. 
Thus, it is theoretically possible to maintain a belief that the authority o f the constitution is inherently connected 
with some past-act and also to beUef that an account o f constitutional interpretation needs to premised on an 
account o f the reasons for why the constitution is a legitimate authority.
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T h e  P r e s e n t  P e r s p e c t iv e

Man is the measure o f  all things 

— Protagoras o f Abdera^®

This section attempts to “back-up” the argument for a present-day conception of 

constitutional authority. It argues that this conception o f authority is supported by aspects of 

analytical jurisprudence which, it is argued, reflect a generally held view about what theory about 

constitutional interpretation really is — a prolonged attempt to provide good moral reasons to 

a present-day audience about what constitutional interpretation should be taken to “be” .

Hart and the Internal Perspective

H.L.A. Hart, in particular in “Definition and Theory in Jurisprudence” '̂ and The Concept of 

suggested that legal theory should be built around sociological description.”  Thus, if, 

like Hart, we wished to understand the nature o f “law”, we should not adopt a stance whereby 

we expect to divine an answer from an a priori moral truth about law but rather, we should 

understand what law “is” from the perspective of those who actually make up its meaning — 

participants in the social practice o f law. This is what Hart refers to as the “internal point of 

view.” '̂'

There are numerous examples o f Hart’s use of the internal point of view (also referred to as 

the “internal perspective”) in the Concept of A particularly helpful illustration can be

^  Quoted by Socrates in Plato’s dialogue Theaetetus, at SI 52a in Cooper ed., ^kto: Complete Works (Indianapolis, 
Hackett, 1997) 157, at 169.

Hart, “Definition and Theory in Jurisprudence” (1954) 70 L.Q.R. 37.
Hart, The Concept of Law (Oxford, Clarendon, 1961). A posthumous second edition o f  the Concept of Law was 

published in 1994 which included a never-before seen “Postscript” in which Hart essayed some response to 
several o f his critics, including Ronald Dworkin. References in this Chapter are to the second edition: Hart, The 
Concept of law (2”‘* ed., Oxford, Clarendon 1994) (hereafter referred to as “Hart, Concept of Laaf’).

In the Preface to the Concept of Law, op cit., n.52, at vi. Hart described his own work as “an essay in descriptive 
sociology”. Hart made comments to the same effect in Hart, “Comment” in Gavison ed.. Issues in Contemporary 
Legal Philosophy: The Influence of H .L ^ . Hart (Oxford, Clarendon, 1987) 35, at 39.
5"* Hart, The Concept of Law, op. cit., n.52, at 80-1, 84-86.
55 Hart discusses inter alia, how the internal perspective illuminates a critique o f Austin’s predictive theory o f  
obligations ij^he Concept of Law, op. cit., n.52, at 83-91), how it informs an understanding o f  the short-comes of 
American Legal Realism, (The Concept of Law, op. cit., n.52, at 136-147) and how it assists in building upon the
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found in his famous distinction between habits and ru le s .A c c o rd in g  to Hart, the difference 

between following a rule and following a habit is that whereas they both entail regular patterns 

of behaviour, a person who follows a habit does so for a host of reasons different to one who 

follows a rule.^^ Suppose that two friends go to the cinema on a Saturday night. One of them 

does so out o f habit, the other because he believes there is a rule to that effect. If an 

interested sociologist was asked to report on their behaviour, he may simply observe the fact 

o f cinema-going. In doing so, however, he misses a “whole dimension” *̂* to the practice of 

cinema-going because it means very different things to each participant.^^ For Hart, an 

accurate description of any social practice must take into account this internal perspective if it 

is to be a faithful account of that practice.

Hart, the “Bad Man” and the External Perspective

The Hartian method suggests that concepts of “law” or “authority” are to be understood 

according to present conventional use. There are, however, suggestions that Hart attributed 

significance only to the internal points of view o f some participants in a social practice. This is 

particularly marked when Hart discusses the position o f the person characterised by Stephen 

Perry''^ as a representative of Oliver Wendell Holmes’ famous “bad man” who respects the 

rules o f the legal system only to avoid punishment.*'

Hart argued that a proper account of a concept like “law” must be made from an internal 

perspective. However, Hart suggested that the bad man “attends to [the rules] only from an 

external point o f view as a sign to avoid punishment” .*̂  So, according to Hart, the bad man 

does not take up an internal perspective but only an external point of view and thus plays no 

role in the explanation of legal concepts — he is simply irrelevant.*^ If, however, condemning

Kelsenian notion o f  grundnorm to ground the famous Hartian theory o f the “rule o f  recognition” [Concept of Laiv, 
op. cit., at 94-123).

Hart, The Concept of I m iv , op. cit., n.52, at 9-12, 50-57.
Hart, The Concept of Law, op. cit., n.52, at 9, 56-57 
Hart, The Concept of Law, op. cit., n.52, at 87-88.
Hart, The Concept of Law, op. cit., n.52, at 9-11.

60 Perry, “Interpretation and Methodology in Legal Theory”, in Marmor ed., Law and Interpretation: Essays in Legal 
Philosophy (Oxford, Clarendon, 1995) 97. (Hereafter referred to as “Perry, “Interpretation and Methodology””) 

Perry, “Interpretation and Methodology”, loc. cit., n.60, at 114. In respect o f the original Holmesian use o f the 
term see Holmes, “The Path o f the Law” (1896-97) 10 Harv. L  Rev. 457, at 459 where he describes the 
perspective o f the bad man as follows:-

If you want to know the law and nothing else, you must look at is as a bad man, who cares only for the 
material consequences which such knowledge enables him to predict, not as a good one, who finds his 
reasons for conduct, whether inside the law or outside o f  it, in the vaguer sanctions o f conscience.

Hart, The Concept of Law, op. cit., n.52, at 91.
<■>5 Perry, “Interpretation and Methodology”, loc. cit., n.60, at 109-112.
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the bad man to descriptive irrelevance is valid, then it follows that Hart’s methodology is 

selective in respect o f whose views count towards an account of a social practice like law. It is, 

however, arguable that Hart’s refusal to consider the viewpoint of the bad man as an internal 

point of view is somewhat inconsistent with his otherwise strong methodological 

commitments.

As we have seen, Hart equates the position o f the bad man with one who takes up an 

“external perspective” and at various points in the Concept oj Lmw he explains what he means 

by this.^ According to Hart, it is the perspective assumed by one who, when called upon to 

provide an account of a social practice, is only able to describe objectively observable patterns 

o f conduct, but who does not take account of the internal perspective of the participants 

towards that conduct -  i.e. the disengaged sociologist referred to above who provides a 

descriptively flawed account of a practice because he cannot “see” the internal perspective. 

So, how can it be said that the bad man adopts such a perspective? We can grant that the 

disengaged sociologist adopts an external perspective in the sense that he does not share the 

internal point of view. Moreover, he is not a participant in the practice but rather an observer. 

On the other hand, the bad man is a participant in the practice and it can hardly be said that 

his perspective on the rules of a system is the same as the external observer.

Indeed, as Stephen Perry has argued, the bad man adopts just as much an internal perspective 

towards the law as the rest o f the g r o u p . B o t h  the bad man and the good men adopt 

perspectives which reflect “critical reflective attitudes” towards law — they are just different 

types of attitude and consequentiy different internal perspectives.^ So what is it that allows 

Hart to relegate one to descriptive irrelevance? The generally accepted view is that Hart has 

implicitiy allocated a moral point to law or performed some evaluative act which withholds 

descriptive equality from the bad man.^^

^ Hart, The Concept of Law, op. cit., n.52, at 55, 56, 87.
Perry, “Interpretation and Methodology”, toe. cit, n.60, at 109.
Holmes himself seemed to make this point; “A man who cares nothing for an ethical rule which is believed 

and practiced by his neighbours is likely nevertheless to care a good deal to avoid being made to pay money, and 
will want to keep out o f  jail if he can”. See Holmes, “The Path o f  the Law”, toe. cit, n.61, at 459.

It would be beyond present space constraints to elaborate upon this point in any great detail. Suffice it to say 
that Hart’s preference for one type o f  internal perspective o f another serves a function or moral point which 
Hart attributes to law. The way this can be demonstrated is, inter alia, with The Concept of haw, op. cit., n.52, at 39 
where Hart, in the context o f the “puzzled” or “ignorant” man seems to argue that such an internal perspective is 
inconsistent with what Hart believes the “principal functions o f the law” to be. As Perry puts it (“the term 
[‘function’] is plausibly interpreted as referring to the moral value, or point in the institution o f law. Hart appears to 
be saying that when law is understood in accordance with his analysis, then it has moral value, or at least a 
potential moral value, because it is capable o f  guiding conduct in a way that is socially beneficial”); Perry, 
“Interpretation and Methodology”, loc. cit., n.60, at 114. A somewhat similar point is made by Doyle where he 
observes that Hart’s selection o f the relevant internal point o f view is based on a “^xib-silentio" differentiation
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It is, however, very difficult to reconcile this apparent selectivity with the rest o f Hart’s work. 

Indeed, Hart had been quite express on other occasions that the internal perspective was 

necessary in order to understand how and why law and legal commands shape the way people 

act:-

For the understanding o f  [any...form o f normative social structure] the methodology o f the empirical 

sciences is useless; what is needed is a “hermeneutic” m ethod which involves portraying rule governed 

behaviour as it appears to its participants..

To say that law is a normative practice means that it creates reasons for action for those 

governed by it. Thus, to understand law as a normative practice involves considering what 

kinds o f reasons for action are created by law and legal phenomena. As Hart points out, this 

involves understanding those reasons from the internal perspective. If, however, the internal 

perspective is relevant to understanding the normativity o f  law, then it makes little sense to go 

about privileging one internal perspective over another. As Perry puts it:-

[T]he only way o f  taking advantage o f [Hart’s association o f the internal perspective and the 

understanding o f the normativity o f law]... is to broaden the role that the internal point o f view plays in 

legal theory. Full understanding o f  the normativity o f  a self-reflective practice is only possible if the 

theonst mquires into how and why the practice is perceived by its participants as giving rise to reasons 

for action.*^

In respect o f  our overall aim of considering the nature o f constitutional authority, it would 

seem that any account o f that concept will involve an examination o f what constitutional 

authority means to us in the present. The authority o f  the Constitution would be, therefore.

between differing perspectives. See Doyle, “Legal Validity: Reflections on the Irish Constitution” (2003) 25 
D.U.L.J. 56, at 88.

Hart, Esse^s in Jurisprudence and Philosophj (Oxford, Clarendon, 1983), at 13. Indeed, it was upon this basis that 
H art founded his critique o f Austin’s command model o f law. According to this, law consisted o f commands 
issued by a sovereign backed by some form o f sanction. A person subject to those commands would be obliged 
to follow them. H art argued that there is an important difference between being under an “obligation” to follow 
a rule and being “obliged” to foUow a rule. He argued that one could not understand rule following simply by 
looking to an external cause and effect between the issuing o f  a command and its observance. Whereas that 
tended to show that a subject was “obliged” to foUow a rule, it said nothing about the internal perspective which 
may indicate that the subject believed himself to be under an obligation to follow a rule. See The Concept of haw, 
op. cit., n.52, at 88-90. See also Carolan, “Revolt or Revolution: A Hartean Analysis” (2002) 5 T.C .L.K  292, at 
293-294; Michelman, “Constitutional Authorship” , /oc. cit., n.36 (discussed below at n.71).

Perry, “Interpretation and Methodology” , loc. cit., n.60, at 126. See also Finnis, 'Natural Imw  and Natural Bjghts 
(Oxford, Clarendon, 1980), at 12-13 (criticising H art and Raz on the basis that selection o f  internal point o f view 
is “unstable and unsatisfactory” by failing to widen the relevant point o f view).
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contingent on how the Constitution is “perceived by its participants as giving rise to reasons 

for action”.™

Raz and Authority

Hart’s methodology suggests that a theory o f  a concept like “constitutional authority” must 

take account o f  the conventional understanding o f that concept. As somewhat o f  a 

preliminary point, we must realise that this does not mean, as is sometimes suggested, that one 

begins and ends an account o f  constitutional authority with the social fact that the 

Constitution “exists”. Rather, the point is to try and account for the social fact o f  its authority 

through an understanding o f  why, now, we take the Constitution to have legitimate authority 

over us.’’ This, I believe, is the right conclusion to reach, but it is not quite the correct way to 

reach it. Another methodological refinement, offered by Joseph Raz, is required.’^

70 Perry, “Interpretation and Methodology”, loc. cit., n.60, at 126. For the sake o f completeness it may be noted 
that there seem to be points in The Concept o f haw, op. cit., n.52, where H art may, in fact, afford the “bad-man” a 
co-ordinate role with other internal perspectives. Take for example, at 116 where Hart argues that:-

There are...tw o minimum conditions necessary and sufficient for the existence o f  a legal system. On 
the one hand, those rules o f behaviour which are valid according to the system’s ultimate criteria o f 
validity must be generally obeyed, and, on the other hand, its rules o f recognition specifying the criteria 
o f  legal validity and its rules o f  change and adjudication must be effectively accepted as com mon pubUc 
standards o f  official behaviour by it officials. The first condition is the only one which private citizens 
need satisfy: they may obey each ‘for his part only’ and from any motive w hatsoever.. .”

Donal Coffey (graduande, Trinity College) suggested to me that this seems to indicate that if an interested 
sociologist was to enquire as to whether a legal system existed, he would have to take account o f these bad-man 
internal perspectives, even though their motivation is selfish. Therefore, on H art’s own methodology, he 
incorporates the bad-man perspective. It is im portant to understand however, that H art is talking about two 
things here. First, he talks about the “system’s ultimate criteria o f validity” — i.e. his famous rule o f  recognition. 
In respect o f that rule, only some internal perspectives are relevant -  those o f officials in the legal system. 
Second, he talks about the private citizen’s role in accepting, but not constituting, that rule which is done through 
obedience, rather than through sharing the official’s internal perspective. Thus, in relation to the rule o f 
recognition itself. Hart, I think, has continued the problem o f privileging one set o f perspectives over another in 
the provision o f an ontological account o f  the “existence” o f  a legal system. If, however, one rejects this 
argument, it would seem to follow that there is something o f  a contradiction in the Concept of haw. As Perry 
points out. Hart clearly does operate some degree o f selectivity in describing what an internal and external 
perspective is in respect o f  the bad-man. Thus, if  H art then abandons this when describing the necessary and 
sufficient conditions for the existence o f a legal system, there is a conflict in his work. In any event, if  Hart does 
actually believe that the bad-man perspective is as relevant as other types o f  internal perspective, then this simply 
furthers Perry’s suggestion that description o f  the conceptions “we have” should include aU elements o f  practical 
reason towards the concept at issue.

The idea that the authority o f  a constitution can be explained through brute social fact is what Michelman 
refers to as “nonvolitionist” theory. See Michelman, “Constitutional Authorship”, loc. cit., n.36. To put it briefly, 
such theory, relying in some way on the positivist notion o f conventionalism and social-fact theory holds that the 
constitution exists as a “fact” and thus is distinguishable from any expression o f will; it simply “is” . In short, as 
Michelman puts it at 70; “ the legal nonvolitionist concludes, the normative system’s ultimate ground can, in the 
last analysis, be only a social fact that is not itself a norm .” The way this argument is usually made is to reject the 
idea that the Constitution (i.e. the docum ent enacted in 1937 and amended since then) is really “the” 
constitution, and to argue that whatever rules which allowed its enactment are the na l superior norms in the legal 
system and, no m atter how far you push back, you will always fmd some “rule” which cannot trace a legal 
pedigree back to another rule, but simply to a social-fact or acceptance o f a particular rule. Michelman’s 
argument is that the ultimate grounding o f  a legal order on social-fact may be aU well and good, but it cannot 
exorcise the reasons which that fact came into existence. Thus, we may well accept that the constitution owes its
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First, it is necessary to explain the problem that a direct application of the Hartian 

methodology may create. If one was asked to provide an account of law from the internal 

perspective, one would report on what the relevant participants take law to be. On the same 

logic, if one was asked to provide an account of constitutional authority from the internal 

perspective one would equally provide a report on what the relevant participants took that to 

be. However, unlike an account of law, a worthwhile account o f constitutional authority is 

not an account o f what constitutional authority “is”. Rather, the general question o f what 

authority “is” is not controversial — authority is the power o f one (or an institution or group) 

to decide on something for another.’  ̂ The real question, as Raz points out, is not “what 

constimtional authority is”, but whether claimed authority is, in fact, legitimate. Consequentiy, 

the question of what authority “is” is really a question about the range of cases in which 

authority can be regarded as legitimate.^'*

Raz’s general theories about authority are captured succinctiy in what he calls the “service 

conception” of authority explained in Ethics in the Public DomainJ^ The service conception 

holds that the authority of any given institution or decision-maker is legitimate when it 

represents the moral choice o f those subject to its decisions to subordinate their otherwise 

untrammelled power to decide for themselves on the issue, whether it be moral, political, or 

legal, to the decision of the third party institution.^'' The legitimacy of authority is, in short, 

contingent on a present moral legitimation in the sense that it is morally preferable to making 

decisions on a particular matter ourselves — i.e. without accepting the decision of some other 

person as authoritative.^’

authority to some sodal-fact about its existence, but there is no reason to think that we are barred from enquiring 
as to why that is the case. This argument is essentially an attenuated form o f the argument which holds that Harts 
concept to jurisprudence did not simply mean that legal concepts are to be taken as brute social facts, but rather 
that our concepts owe their existence to internal-experiential perspective which participants adopt towards them. 
As Michelman puts it at 74, “the question is why”. Thus, our fact o f authority may be a given, but our 
understanding o f that authority is legitimate is not.

Whereas Raz’s theory o f authority is outlined in The Authority of haw: Essays on haw and Morality (Oxford, 
Clarendon, 1979) the references in this section are to the more recent Ethics in the Public Domain, op. cit., n.45.

Raz sees authority as “mediating between people and the right reasons which apply to them”. See Raz, Ethics in 
the Public Domain, op. cit., n.45, at 198 (Raz’s emphasis). In more complex terms, authority exists to provide 
content independent reasons for action. This means that authority decides matters for people by displacing their 
freedom to decide those matters themselves. The decision o f the authority is then a new reason for action, but is 
a reason which “is not just another reason to be added to the others...the decision is also meant to replace the 
reasons on which it depends”. Raz, Ethics in the Public Domain, op. cit., n.45, at 196. See also Alexander, 
“Introduction”, loc. cit, n.40, at 4 (. . . ’’[Tjhere is the question o f why we should ever accept any rule or metarule 
as authoritative -  that is, as providing us with a content-independent reason for action'') (emphasis added).

Raz, Ethics in the Public Domain, op. cit., n.45, at 195-200.
Raz, Ethics in the Public Domain, op. cit., n.45, at 198-199.
Raz, Ethics in the Public Domain, op. cit., n.45, at 198.
Raz, Ethics in the Public Domain, op. cit., n.45, at 198.
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In a later essay, specifically on the topic o f constitutional authority, Raz invokes this idea to 

argue that a constitution would cease to have authority if there was sufficient moral reason to 

beHeve that this should be the case.™ Thus, as noted above, the question o f what “has” 

authority is not so much about what we mean by “authority” but about the circumstances in 

which we think authority is legitimate. Hart’s method as described above may lead us to hold 

that an account o f what constitutional authority “is” and an account of what authority the 

constitution “has” are one and the same thing when they are not. However, to avoid this 

problem, all one has to do is recognise that the enquiry must change from a consideration of 

“authority” to a consideration o f the notion of “legitimate authority” -  and thus we must 

enquire, from the internal perspective, as to what makes the constitution’s claim to authority 

legitimate.

The Present Perspective in Constitutional Theory - Interpretation as 

Argument

Analytical jurisprudence starts from a fundamental commitment to understanding law and 

legal concepts according to their present relevance and present meaning. This may be an 

insight associated with the “giants” o f jurisprudence, but it is arguable that it is also impUcit in 

a good deal o f constitutional theory about what constitutional interpretation “is” .

As noted in the previous section, arguments for such a presentist perspective necessarily bring 

one into conflict with theories that hold that the authority o f a constitution is entirely and 

exclusively because o f some past act. One such theory is Robert Bork’s theory of 

originalism.’  ̂ In The Tempting ofA.mema Bork argued that:-

Raz, “On the Authority and Interpretation o f  Constitutions; Som e Preliminaries”, loc. cit., n.45, at 152. Raz 
argues that the constitution is ultimately founded not on legal authority but on moral or political authority. 
According to Raz, the moral root o f  the constitution means that its authority requires present day legitimation on  
just those terms. Thus, the constitution’s claim to authority wUl becom e unjustified and illegitimate when its 
interpretation reveals that people would be morally better o ff  deciding on fundamental issues themselves, rather 
than ceding them to central decision-making. For the sake o f  com pleteness, it should be noted that this Hartian 
inspired understanding o f  legal concepts is what seems to ground the notion o f  revolution in constitutional 
theory — i.e. the idea that constitutional orders can simply “emerge” without a legal foundation. See e.g. Finnis, 
“Revolutions and Continuity o f  Law”, in Simpson ed., Oi<ford Essays in Jurisprudence, Second Series, (Clarendon, 
Oxford, 1973) 44; Phelan, Revolt or Revolution: The Constitutional Boundaries of the European Community (Dublin, Round 
Hall Sweet & Maxwell, 1997).

See e.g. Brower, “B ook Review: The Tempting o f  America: The Political Seduction o f  the Law (1990) 18 IF. 
St. U.h. Rev. 485, at 495 (“Bork’s solution, originalism, privileges the comprom ises o f  past majorities over those 
o f  current legislative, executive and judicial decision-makers.”).
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If  the Constitution is law, then presumably its meaning, Uke that o f  all other law, is the meaning the 

lawmakers were understood to have intended.. .There is no other sense in which the Constitution can 

b e .. .“law”*o

For Bork, the nature o f “law” is that its meaning is to be determined by examining what 

meaning “lawmakers were understood to have intended”. If a constitution is law, then it must 

be interpreted in this way.*' However, it is far from obvious that Bork provides a definitive 

understanding o f  what law “is”.*̂  Indeed, a theorist whom Bork criticises for going beyond 

the original intentions -  Herbert Weschsler — also justified his theory on the basis o f the nature 

o f “law”.”  Wechsler argued that a judge should only decide a case on the basis o f a principle 

that he would be willing to apply to all similar cases — a neutral principle.**"' Employing a 

similar methodology o f argument to Bork, Wechsler argued that his theory was required by 

the “main qualities o f law, its generality and its neutrality”.®̂ The simple point here is that 

such general appeals to the nature o f law do not really offer much by way o f justification. 

Indeed, the fact that two theorists can disagree over the concept o f  law suggests that those 

concepts are themselves the product o f other theories about what law is, or what law should be. 

We may then reasonably enquire — where does Bork get his concept o f law from?

There are, it is submitted, at least two possible answers. The first is the familiar critique o f  

Borkian originalism — Bork chooses a concept o f law to fit a controversial view o f  the

Bork, The Tempting of America, op. cit., n.5, at 143-144.
This reliance on the concept o f  law provides Bork with some possible response against his critics. For 

example, Gerry Whyte has argued that Bork’s theory o f originalism is circular because, at places in his work, Bork 
attempts to justify his theory on the basis that it actually represents the original intentions o f  the framers o f  the 
United States’ Constitution. See Whyte, Social Inclusion and the Ijegal System: Public Interest in Ireland (Dublin, 
Institute o f Public Administration, 2002), at 25-26. This is a valid criticism insofar as it undermines Bork at the 
points where he actually makes this argument, but it does not take account o f Bork’s other reason for originalism 
which we are now examining -  that it is required simply because that is the nature o f  law. Bork would be 
perfectly entided to reply to Whyte that the initial com mitm ent to the original understanding that the original 
understanding would bind is an aspect o f the concept o f law. Then, o f  course, one would simply engage with 
Bork at this level, which I attempt in the text above.

For the sake o f completeness it should be pointed out that Rubenfeld suggests that Bork’s understanding of 
the concept o f  “law” is overbroad because one cannot accommodate customary law within a concept o f  law that 
traces law’s “meaning” to an author, because there simply is none. Custom cannot be traced back to a “law
maker” and thus there is nothing to say about what the original intentions behind a particular custom may be. 
See Rubenfeld, “Legitimacy and Interpretation”, lac. cit., n .l3 , at 205-207. Rubenfeld is surely right if he means to 
say that Bork’s joinder o f the concept o f  “law” and originahsm is overbroad if law is to be understood as 
including every conceivable type o f  law. However, it is arguable that Bork means to refer only to law which can 
reasonably be viewed as “enacted” law — i.e. law that is the product o f a deliberate political wiU concentrated 
upon the production o f  the particular law in question. Thus, Bork’s argument may be re-stated as saying that 
insofar as one can detect an original intention behind deliberately enacted law, then that intention binds its future 
construction. See Bork, The Tempting of America, op. cit., n.5., at 143-144 “W hat is the meaning o f a rule that judges 
should not change? It is the meaning understood at the time o f  law’s enactment' (emphasis added).

See Rubenfeld, “Legitimacy and Interpretation”, kc. cit., n .l3 , at 207.
Wechsler, “Towards Neutral Principles o f Constitutional Law”, loc. cit., n . l .
Ibid., at 16.
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perceived undemocratic nature o f judicial review.*^ If that is the case, then Bork is offering a 

moral view o f what the concept of law is — a product of adopting the politico-moral stance 

that judicial activism is bad because he believes it to be undemocratic or counter-majoritarian. 

The second answer is that Bork may be attempting to describe the concept of law by telling us 

that this is how we actually think about law. According to Bork, when “we speak of ‘law’”*’ we 

ordinarily mean to associate the “meaning o f law as understood at the time o f its enactment” 

with what it means to us now. It is, as Sunstein put it, a “rallying cry” to shake us up and make 

us realise that we are all originalists after all.®*

Both answers lead to the same conclusion. What began as an argument about the inherent or 

a priori nature o f authority becomes either an instrumental moral argument about how

authority should be viewed in order to achieve some goal (i.e. to “reign in” judicial power) or,

alternatively, a descriptive sociological argument about how we actually now view authority. 

The necessary conclusion to Bork’s thesis is therefore that any theory about what authority 

“is” must ultimately be our theory. This, o f course, wholly undermines Bork’s initial premise 

that authority is immanentiy associated with past acts. O f course, as Schauer points out, we 

may well decide to make a “political and strategic decision” to beHeve that originalism is a 

good way to interpret a constitution but such a decision wiU always be a present exercise of 

political will rather than a passive acceptance o f some a priori “truth” about law.**'̂  In this vein, 

Randy Barnett has recendy argued for a form of originalism which relies on the original

meaning of the United States’ Constitution rather than the original intentions behind that

meaning. He argues that this interpretative method is inherent to the Constitution as a written 

document.'^ In response, one could suggest that although the fact that someone else has put 

something in writing may mean something to them, it does not follow that we should take their

And, insofar as it depends on normative propositions about the worth o f a particular vision o f democratic 
politics, it is a largely undefended view. See e.g. Dworkin, “Bork’s Jurisprudence” (1990) 57 U. Chi. L. Rev. 657, 
at 664. Although, it may be pointed out that Bork, in his earlier work, did offer some insight into what Dworkin 
refers to as a “political conception o f constitutional democracy”. See Bork, “Neutral Principles and Some First 
Amendment Problems” (1971-72) 47 Ind. L.J. 1, at 2-4.

Bork, The Tempting of America, op. cit., n.5, at 143-144 (emphasis added).
** Sunstein, The Partial Constitution (London, Harvard University Press, 1993), at 99. The technique is not Bork’s 
alone. For example, Moore’s defence o f  metaphysical reaUsm is, in part, based on the idea that we actually think 
about the world in a metaphysically “real”, rather than conventionalist sense — i.e. we are all realists 
(metaphysical, not legal!) after all. See Moore, “A Natural Law Theory o f Interpretation” (1985) 58 S. Cal. h . Rev. 
279, at 297.

Schauer, “Easy Cases”, loc. cit., n .l2 , at 436. See also, Doyle, “The Duration o f  Primary Education: Judicial 
Constraint in Constitutional Interpretation” (2002) 10 I.S.L.K  222, at 239; Simon, “The Authority o f  the Framers 
of the Constitution: Can OriginaUst Interpretation be Justified?” (1985) 73 Cal. L. Rfv. 1482. The above 
discussion is obviously not exhaustive o f aU constitutional theory. It is, however, arguable that it is representative 
of a basic intuition about constitutional theory. If you view the past as an authority over oneself in the present 
then that is simply a choice — an exercise o f  one’s present autonomy to view the past as a present day reason for 
acting or refraining from acting in a particular way.

Barnett, Restoring the Last Constitution: The Presumption ofUherty (Princeton, Princeton University Press, 2004), at 
89-117 (hereafter referred to as “Barnett, Restoring The Last Constitution”).
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association between writing and meaning as relevant for us. Barnett, however, is quite clear 

that he does not mean his theory to be read like this. Rather, he argues that there are 

independent normative reasons for following his m ethod and therefore “it ultimately does not 

m atter if  this was the m ethod intended or practiced by the framers.” '̂ Barnett’s actual 

normative justification for originalism is strongly rooted in unique features o f American 

constitutional jurisprudence but, for present purposes, this is no t really i m p o r t a n t . W h a t  is 

im portant is to recognise that Barnett argues for originalism by appealing to us now (and by this 

I obviously mean anyone w ho interprets the American Constitution) to accept it as right and 

good.

Indeed, a similar conclusion lies at the end o f the work o f  some o f  those who criticise Bork for 

offering a disguised normative or political argument. I f  the critic adopts such a posture, then 

he, in turn, is often comm itted to a presentist viewpoint.”  This is because the critic is 

essentially saying that “Bork did not tell us why this theory o f interpretation is som ething that 

we should want'. The difference between Bork and such critics, however, is that the critics tend 

to be a little m ore self-aware about resting theories o f interpretation on theories about their 

normative and political justification. Take Gerry W hyte’s arguments for judicial activism in 

the recognition and protection o f socio-economic r i g h t s . W h y t e  expressly acknowledges that 

his theory rests partiy on a view that judicial activism in the name o f  the marginalised in 

society is not only constitutionally permissible, bu t politically justifiable. W hyte’s arguments 

are, nonetheless, just as m uch a “rallying cry” for socio-economic rights as Bork’s arguments 

were for originalism. W hyte does not pretend that his arguments rest on any necessary and 

undeniable “ tru th” about law. Rather, he offers what is essentially an exercise in advocacy — 

an argum ent addressed to us as to why we should believe in activist judicial enforcem ent o f 

socio-economic rights.

Barnett, Restoring the L^st Constitution., op. cit., n.90 , at 113.
Barnett’s normative justification for originalism seems to lie in the idea that it is one way to reclaim the “Lost

Constitution”. Barnett’s thesis is that “courts have eliminated” various important protections o f  the United 
States’ Constitution such as the necessary and proper clause, the privileges and immunities clause, the ninth 
amendment and the Commerce Clause (in its post N ew -D eal application); Barnett, Restoring the Last Constitution, 
op. cit., n.90, at 1. Barnett argues that if  one interprets the Constitution according to its original meaning then 
these clauses have a vitality. Moreover, that vitality is important because, for Barnett, it goes som e way towards 
legitimating the Constitution through how  they offer more protection for rights than the courts may currentiy 
offer in certain areas (i.e. those governed by a presumption o f  constitutionality, etc). Thus, Barnett’s originalism 
allows one to find the lost Constitution, and consequendy, given that the lost Constitution has value, it has a 
normative (i.e. why we should do this) basis.
”  Dworkin, for example, by arguing that Bork’s originalism had to be defended on the basis o f  external
normative political theory clearly meant a theory that is suitable to us now  — i.e. our political reasons for
originalism (if they exist). See Dworkin, “Bork’s Jurisprudence”, loc. cit., n.86.

Whyte, Social Inclusion and the l^gal System: Public Interest Luiw in Ireland, op. cit., n.81, at 9-57.
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None o f  this should really be controversial. At this point in time, we generally accept that law 

does not have the kind o f  a priori existence once attributed to it by formalist thought.®  ̂ But 

once we abandon the a priori and naive claims about objectivity, something else has to fiU the 

void. That something else is nothing more fancy than the idea that concepts o f law and 

authority are our concepts and are not unalterable and written in stone. Thus, legal argument 

is essentially just that -  argument, addressed to some relevant audience which attempts to 

persuade them around to a way o f  thinking that may well be very good and morally 

worthwhile but which is not “right” in any LangdeUian sense o f the word.^  ̂ As I say, there 

should be very litde controversy about this kind o f  argument because it is central to so much o f  

legal theory from Realism to Critical Legal Studies and into Postmodernism and Critical Race 

Theory.^^ Law essentially is argument and persuasion — it is about the creation o f our own 

truths and not some metaphysical realist idea about “right” law and “right” answers gathered 

through formal deduction from some platonic legal entity lying “out there”.

T h e  N e x t  St e p  - W o r k i n g  W it h  t h e  P r e s e n t  P e r s p e c t iv e

The purpose o f justifying the present perspective was to see whether support could be found 

for the relatively robust assertion o f  legitimacy theory that constitutional authority is largely

O f course, we may think that law should be formal, in the sense that we may prefer rules over standards and 
that courts stick to those rules. See e.g. Weisbach, “Formalism in the Tax Law” (1999) 66 U. Chi. L. Rev. 860. 
That, however, is very different from conceptual formalism — i.e. the belief in the a priori existence o f law. See 
Chapter 6, at 197-199.

For the sake o f  completeness, one must note that some do propose “right answers” but not in the formal 
deductive sense. Dworkin’s conception o f a right answer, for example, is based on the notion of an internal 
morality to legal argument which, when applied, produces the “right answer” through a construction o f  relevant 
legal materials and justification o f said materials in light o f  ones best political theory. Indeed, Dworkin positively 
defends his theory against criticisms that it relies on deductive reasoning. See e.g. Dworkin, Taking Rights Serious^ 
(London, Duckworth, 1977), at 81.

One o f  the core tenets o f American Legal Realism was the abandonment o f the formal fetish with objective 
unchanging rules and an infusion o f  law and legal theory with some degree o f adaptability to an ever changing 
world. The divide between formalism and realism, it may be said, was that formalists saw the law as being apart 
from the people -  something imposed upon them by an unseen and unstoppable force. See e.g. Hale, “Coercion 
and Distribution in a Supposedly Non-Coercive State” (1923) 38 Political Science Quarter^ 470; Cardozo, The Nature 
of the judicial Process (New Haven, Yale University Press, 1921), at 98-115; Hutcheson Jr, “The Judgment Initiative: 
The Function o f  the ‘H unch’ in Judicial Decision” (1929) 14 Cornell Q. 14. The apres o f Realism — Critical 
Legal Studies took the popular root o f  law one step further with the Marxist idea o f  “ false consciousness”. 
Briefly put, this entails the notion o f hegemony in that law reifies itself to people to create a perception o f its 
necessity which has no actual existence independent o f  the perception it creates. The essence o f the Critical 
point was that it was ive the people who let law do this to us and it was we the people who could change it. See e.g. 
Kermedy, “Legal Education as Training for Hierarchy” in Kairys ed.. The Politics ofLMw:A Progressive Critique (New 
York, Pantheon, 1990) 38. Indeed, the very notion o f  hegemonic culture involves a com mitm ent to the idea that 
power and authority are present concepts, but those imposed by a dominant culture over others. Post-modernism 
and the more directed and current schools o f  critical theory such as critical race scholarship continue the move 
from objectivity with the idea that meta-narratives (i.e. once accepted general moral truths) are in decline, if  not 
completely lost. Conceptions o f  truth and reahty thus tend to be more “splintered” and constructive, rather than 
objective and overarching. See e.g. Lyotard, The Postmodern Condition: A  Report on Knowledge (Bennington & 
Massumi trans., Manchester, Manchester University Press, 1984).
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accountable to us in the now. Thus, if a theory of constitutional interpretation depends on 

having an account of the point of the Constitution,^® we may then see that there is good reason 

to believe that this account must be provided from the present internal perspective.

In this way, legitimacy theory develops upon the moral advocacy that we see in constitutional 

theory such as Gerry Whyte’s arguments for socio-economic rights. Whyte, of course, does 

not go as far as Bork and tell us that his theory really is “our” theory. Rather, he simply offers 

one way to think about the Constitution. Legitimacy theory, however, purports to go one 

better by using already existing popular beliefs about the constitution’s authority to found a 

more developed theory of interpretation. There are, however, some difficult methodological 

problems associated with the use o f such an internal perspective which must first be addressed 

before we examine how helpful legitimacy theory may be in understanding what constitutional 

interpretation “is” .

John Finnis, Oran Doyle and Epistemological Problems

So far, we have proceeded along the essentially Hartian lines that an account o f constitutional 

authority requires an account of the point o f the Constitution just as an account of law 

depends on having a concept o f the point of law. Hart, as we have seen, seems to have 

supplied this point of law from his own moral premises which, in turn, grates against his own 

professed methodology. Other theorists, such as John Finnis, however, argue that the “point” 

o f law does not have to come from the theorist, but can be supplied from the internal

perspective itself which, essentially, is what legitimacy theory proposes in the constitutional
00context.

However, Oran Doyle raises the interesting point that if one seeks to understand the point of 

“law” from the internal perspective, one still needs to know what law is in order to evaluate 

what attitudes and opinions of the relevant participants are relevant to that understanding.’”” 

To explain this, we may recall there may be differing internal perspectives about law, such as 

those of the bad man and the good men in Hart’s theory. So, how does one choose between 

these perspectives? Finnis argues that one simply chooses the internal perspective which is 

most important or significant to the participants. One must:-

Or o f the reasons for the legitimacy o f  constitutional authority which, as I have argued, above amounts to 
much the same thing.

Finnis, Natural 'Law and 'Natural Kigbts, op. cit., n.69, at 11-12.
100 Doyle, “Legal Validity: Reflections on the Irish Constitution”, loc. cit., n .dl, at 88-89.
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[AJssess importance or significance in similarities and differences within [the] subject-matter by asking 

what would be considered important or significant m that field by those whose concerns, decisions, and 

activities create or constitute the subject-matter.'"’

This then leads Finnis to conclude that the point of law is as follows:-

If there is a point o f view in which legal obligation is treated as at least presumptively a moral 

obligation.. .then such a viewpoint will constitute the central case o f the legal viewpoint.'"^

As Doyle points out, Finnis’ logic is regressive. The regression occurs because one must first 

identify what law is in order to describe it, or in order to describe what the point of it is. 

However, if one seeks to understand the point of law from the internal perspective, one still 

must have some idea about what law “is” in order to decide what internal perspectives count 

towards telling you what the point o f law is. Doyle puts it well:-

Finnis attempts a value judgment which will enable him to identify law.. .In order to do this, he refers to 

the actors in the field o f  his subject-matter. That is, in order to identify law, he relies on the internal 

perspective.. .But he has not yet identified law; therefore, he cannot know who are the [relevant 

participants].'®

The brunt of this epistemological problem is that an account of law depends on prior 

knowledge about what law is and that cannot come from an internal perspective in any non

question begging way. If we grant that Doyle is right about this, it is nevertheless arguable 

that there is considerably less bite in this point when applied to constitutional theory than 

there is when applied to analytical jurisprudence’s attempts to formulate a general theory of 

law.

To explain this, we must understand how the problem could arise in constitutional theory. 

Since legitimacy theory requires an account of the point o f the Constimtion, it would seem 

that this account cannot be provided from the popular perspective. This is because the 

epistemological problem indicates that an account of anything to do with the “Constitution” 

depends on a prior knowledge about what the Constimtion “is”. Thus, it may be said that one 

cannot really provide an internal account o f the point of the Constimtion, because it will be 

polluted by the theorist’s own identification o f what the Constitution “is”.

"" Finnis, Natural and Natural Rights, op. cit., n.69, at 12.
Finnis, Natural Lmw and Natural Rights, op. cit., n.69, at 14-15.
Doyle, “Legal Validity: Reflections on the Irish Constitution”, loc. cit, n.67, at 89.
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It would be easy to have a cynical response to this. After all, what is the problem in saying 

what the Constitution “is”? It is the Constitution -  the document as enacted and amended and 

any answer other than that is just an example of jurisprudence getting lost in the clouds. 

However, it is far from obvious that “the” constitution is necessarily the Constitution-as- 

enacted-and-amended. Frank Michelman, for one, has argued that a constitutional order may 

have two constitutions -  what he calls a litde “c” constitution and a big “C” constitution.'*’'' 

Michelman’s argument (and others like it) runs that the constitution-as-enacted must be 

premised on a set of protocols that allowed that enactment.'®^ Those protocols then, whether 

they reflect a commitment to democratic rule or something else, are the real underlying 

“constitutions” or grundnorm}^^ Thus, it will not do to adopt a cynical stance and pretend that 

Doyle’s epistemological problem has no relevance to constitutional theory. Just as there must 

be a selection between rival internal perspectives about the point o f law, there must be a 

selection between the rival candidates for the position of “the Constitution”. And whatever 

view one takes on what the “Constitution” is, it would not seem possible to rest it on any 

internal perspective. Thus, it must come from outside moral premises.

I have said that one cannot be cynical about such a conclusion. This does not mean that one 

cannot be realistic about the problems that it raises. Finnis’ theory creates controversy 

because he selects a point of law which reflects a concept of law with which many may not 

agree with. We may well disagree with Finnis over what he takes law to “be”. However, can 

we reasonably speak of different things when we talk about the Constitution? Would it create 

controversy for me to say that “most, if not all, people in Ireland believe that the relevant 

constitution for the purposes of the constitutional theory is the document-as-enacted-and-as- 

amended”? Could we reasonably be understood to mean something else, such as Michelman’s 

litde “c” constitution (the “underwriting constitution) when we talk about the Constitution? 

O f course, it is not possible to avoid the possibility that I am necessarily excluding some

Michelman, “Constitutional Authorship”, loc. cit., n.36, at 70. See also Perry, “What is ‘The Constitution’ (and 
Other Fundamental Questions), in Alexander ed.. Constitutionalism: Philosophical Foundations (Cambridge, 
Cambridge University Press, 1998) 99, at 99-100.

For discussion o f the underlying norms (or facts, if  you are inclined towards positivism) o f  a constitution see 
Kay, “Preconstitutional Rules” (1981) 42 Ohio St. L.J. 187 or the more recent argument by Sager that protocols to 
allow the enactment o f a constitution on the basis o f democratic vote must be seen as themselves an agreement 
on the basis o f some other set o f protocols which allowed a decision that democratic decision-making was correct. 
The regression continues, as Sager points out, until one realises that the ultimate protocol is consensus or general 
acceptability o f whatever secondary protocol is chosen. See Sager, Justice in Plainclothes: A. Theory of American 
Constitutional Practice (New Haven, Yale Uruversity Press, 2004), at 161-193.

Grundnorm is Hans Kelsen’s term for the norm in a legal system to which all others trace their pedigree, 
although stricdy speaking, for Kelsen, the grundnorm is not a norm (i.e. an ought proposition) but a social-fact 
(i.e. an “is” proposition). See Kelsen, The Pure Theory of Law (Cambridge, Cambridge University Press, 1967); 
Kelsen, “Professor Stone and the Pure Theory o f Law” (1965) 17 Stan. L. Rev. 1130.
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internal perspective which believes that the Constitution is something else other than the 

document-as-enacted-and-as-amended. One can appreciate this without being a cynic, but 

one may also think that my belief that the relevant constitution “is” the document-as-enacted- 

and-as-amended is one shared by most, if not aU, o f the participants in the Irish legal order 

such that there is Httle controversial with my assertion that the Constitution-as-enacted-and- 

as-amended is the constitution whose authority we should seek to explain.'®  ̂ I must be candid 

here -  there is stiU a regression in my logic. As Doyle may put it, I assume to know the 

Constitution in order to identify it. However, this assumption does not lead to melt-down. It 

simply means that everything that foUows rests on an assumption that when ive talk about the 

Constitution, we mean to talk about the Constitution enacted in 1937 and amended since 

then.’“*

Disagreement

By drawing attention to the possibility o f  differing internal perspectives, Doyle does push us 

towards what is arguably the chief difficulty with the internal perspective — namely that there 

may well be disagreement between the relevant participants over what counts as the “point” 

o f  a constitution.”̂  ̂ Disagreement, however, necessarily is a matter o f degree. We may all 

disagree over whether or in what circumstances it is right or wrong to end the life o f  an 

unborn child and, indeed, we disagree over just what “life” actually is, but I venture that we do

Suppose, however, one did not accept that an explanation o f constitutional authority is an explanation o f  the 
document-as-enacted-and-amended, but rather sought an account explaining the authority o f  the underwriting 
constitution or pre-constitutional rules which grounded the Constitution’s promulgation. We would then have to 
explain why those rules have authority over us now. However, the m ethod by which those rules claim authority 
is through their proximate exercise in giving us the constitution-as-enacted. Thus, it would seem reasonable to 
suggest that explaining the authority o f  pre-constitutional rules would require one to explain the legitimacy o f 
such in light o f  their exercised function — i.e. the enactment o f a particular constitution and thus require an 
account o f why authority to enact such a constitution is legitimate which, it is submitted, is the same thing as 
accounting for the legitimacy o f  the authority o f  the constitution itself

See Barnett, Restoring The Last Constitution, op. cit., n.90, at 23 (discussing Schauer, “Precedent and the Necessary 
Externality o f Constitutional N orm s” (1994) 17 Harv. J L  Pub. Pol’y  45). Barnett notes the difference in 
legitimacy between “The Constitution o f the United States” and “The Constitution o f the United States” which 
he may write and have his friends ratify because, as Schauer, at 52, points out, “only one o f  these ‘Constitutions’ 
would be the Constitution o f  the United States, because only one o f these documents would have been accepted, 
socially and politically, by the people o f the United States as their Constitution”.

For example, different theorists have different views on what the point o f  the constitution is. Richard Kay, 
for example, believes the point o f the constitution is to provide stable concrete guidelines. This, Kay argues, is 
most consistent with a theory o f  originaUst interpretation. See Kay, “American Constitutionalism”, toe. at., n.37. 
Robin West on the other hand, has argued in the past that the point o f the constitution is to create a catalogue of 
national aspirations which encourage progressive and innovative legislation. West, “The Aspirational 
Constitution”, toe. cit., n.20. The conservatism o f  Kay’s theory and the progressivism o f West’s theory could 
hardly be farther apart, but yet they both offer themselves as theories about the point o f  the constitution. The 
relatively “easy” point to make could be to argue that neither Kay nor W est seem to be expressly talking about 
the point o f  the Constitution from the internal perspective. However, there is no obvious reason to believe that 
people would not disagree over the point o f  the constitution like Kay and W est do. In fact, widening the pool o f 
relevant opinion to the “people” would seem to invite far more disagreement over the point o f  the constitution.
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not disagree over the idea that life (whatever it is) is something that should generally be 

preserved. Similarly, I would suggest that we do not disagree over whether rape and sexual 

abuse are bad things. Both points may be extreme, but they serve to illustrate the simple point 

that not everything is “up for grabs” — we do agree on some t h i n g s . T h a t  agreement lessens as 

one moves from the relatively general and abstract to concrete cases, but that does not mean 

foundational agreement cannot exist.

Thus, if there is going to be disagreement over the point of the constitution, then one does 

not (yet) have to throw in the towel. The key, it would seem, is to ascribe a point which is not 

the subject of disagreement and which actually makes some contribution to the overall task of 

arriving at an understanding o f constitutional interpretation.

However, one could reasonably object that whereas agreement might exist at a foundational 

level, unless I have perfect sociological data in that respect, then nothing I can possibly offer 

can really be an observation from the internal perspective as I simply have no way of 

determining whether “we” really do think about the point of the Constitution in a particular 

way. At best then, it would seem that — short of having perfect knowledge — one can only 

hypothesise over what the point of the Constitution is. This objection, I think, is well 

founded, but it does not mean that everything which follows is useless.

The main purpose so far has been to discuss the school o f thought referred to at the outset as 

“legitimacy theory”. The primary insight of this school was that theories o f constitutional 

interpretation depend on theories of the point of constitutional authority. This, however, left 

a serious question hanging as to the perspective from which one should understand the point 

of authority. Analytical jurisprudential method suggests that it should come from the same 

perspective Hart purported to understand “law” from in the Concept of Law. That, however, 

seems practically impossible. Thus, the next best alternative is hypothesis. This, however, 

does not mean hypothesis is unbounded. It is critically important to bear in mind that the 

difficulty is not with the Hartian insight that concepts should be understood according to what 

is, essentially, a conventionalist account. The difficulty is simply that conventionalist accounts, 

by definition, require sociological enquiry beyond that which is practically acheivable. Thus, 

whereas hypothesis must fill the void, it is arguable that it should remain bounded by the fact 

that such hypothesis must approximate what “we” might rationaUy understand the point o f the 

Constitution to be. Given this aim, then it remains sensible to target this account at a basic

That disagreement is the core problem in the analytical method is a lesson which emerges through a 
discussion o f  Dworkin’s famous “semantic sting” argument discussed below at 377-378.

353



Chapter 9 — Constitutional Interpretation 

level. This does not mean I will come up with an account over which we do not disagree, but 

the aim should still be to provide an account that is conducive to agreement.’"  Thus, I cannot 

pretend to provide a morally neutral understanding o f what the “point o f the Constitution” is. 

The best I can offer is my understanding and argument as to what the point o f Constitution 

might be, bounded by the idea that I must aim to produce something which could plausibly be 

the subject o f agreement.

A n  A r g u m e n t  A b o u t  T h e  P o in t  o f  t h e  C o n s t it u t io n

The core element of legitimacy theory is that we must have some account of the point of the 

Constitution (or the reasons for which constitutional authority is legitimate). Whereas, as 

argued above, one cannot expect this to be descriptively “pure” or neutral, it must aim at 

being sufficiently general to avoid disagreement, but sufficientiy useful to allow some theory 

to be built upon it. This section aims to provide this account and to defend it against Jeremy 

Waldron’s account of disagreement in law and politics.” ^

The Constitution as a Legitimate Authority and the Basic Reasons for that 

Legitimacy

It is arguable that there is no other way to view the authority o f the Constitution as otherwise 

than contingent upon some popvdar belief in its continued validity.”  ̂ The Constitution, to put 

it bluntiy, hangs by the thread of popular sovereignty. However, just because the Constimtion 

does not have a priori authority does not mean it has no authority at aU. Indeed, it is quite 

reasonable to believe that the Constitution does have authority in the sense that it is believed or 

accepted that the Constitution is an authority over Irish society. Being an authority entails the 

very basic idea that the Constitution (i.e. the authority) is something which shapes how people 

should act in particular circumstances rather than allowing the people themselves to make

Indeed, whereas this may pre-empt the conclusions in this Chapter, although there may be difficulty in 
practical applications o f  the internal perspective, it will later be argued that the theoretical basis for it (i.e. the 
present perspective) still has a significant role to play in the normative justification for the theory o f  
constitutional-interpretation-as-a-species-of justification which I offer here.

Waldron, and Disaffeement (Oxford, Clarendon, 1999), especially at 255-281.
It is important to point out that I do not mean to say here that a Constitution is created by or is authoritative 

because o f  popular belief Rather, I simply mean, in a more negative sense, that the Constitution only has as 
much force over a polity as is attributed to it by that polity and that, “when the m ood strikes”, a constitution can 
be pushed aside by the forces o f  popular sovereignty.
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those decisions on a case-by case basis. That is the most basic sense in which one can 

understand the Constitution qua an authority. However, as we have seen, it is perhaps not 

really controversial to say that the Constitution is an authority. No-one seriously contends 

that the Constitution has no authority or does not claim authority. The real question is what 

makes that authority legitimate — what is the point o f that authority? In Raz’s terms, this 

requires asking what is it about the Constitution’s authority that provides us with good moral 

reasons to continue to cede our decision-making autonomy to the Constitution and, as we will 

shortiy see, some interpreting institution, rather than to decide those cases ourselves as they 

arise."”'

It is submitted that there is a very simple answer to this — that in a very basic sense, the 

authority of the Constitution (i.e. the idea that the Constitution, in some sense, displaces our 

day-to-day decision-making autonomy) is legitimate because of the perceived moral worth in a 

general commitment to restraint."^ I should note, however, that my use o f the term 

“restraint” should not be taken to connote a purely negative understanding o f constitutional 

protections which, some may feel, would do a disservice to the possibility that the 

Constitution may “restrain” political action through, for example, grounding positive rights 

claims. I simply mean that the Constitution interrupts an otherwise unfettered freedom of 

action -  i.e. that it is an authority over otherwise free political choice. The sense in which I 

use the term “restraint” thus simply connotes the notion that the Constitution is a fetter on 

political will and thatve.ty idea is a core legitimator of the authority o f the Constitution."^

It would, of course, be most unreasonable to believe that there is agreement over the 

substantive content of the Constitution. People do not agree over, for example, what the 

substantive content o f the property rights guarantee(s) is/are. The legitimacy o f the authority 

o f the Constitution could not be based on the view that the Constitution itself provides right 

moral answers to fundamental problems in society. There is however, something quite 

different with proposing that the Constitution, in general, can be viewed as manifesting a 

general commitment to the very idea that the political will is not free to do as it wishes 

whenever it so desires. It is, o f course, entirely free to do just that, but my argument here is that

Raz, Ethics in the Public Domain, op. cit., n.45, at 198.
Sometimes this is described in terms o f  “majority restraint”. However, just as majorities may seek to im pose 

their will over minorities, so too may minorities seek to im pose their will over majorities.
Thus, whether one does or does not believe that the Constitution supports positive rights claims or, indeed, 

positive duties on the State irrespective o f  rights, the idea o f  “restraint” simply refers to the Constitution’s 
function as a fetter on otherwise unfettered political will and, correspondingly, this account should be capable o f  
accommodating differing perspectives on the positive rights debate.
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the Constitxition can be understood in part, as a manifestation o f a political or m oral belief in 

restraint which is, in turn, the product o f  an otherwise unrestrained polity -  its choice.

So, independent o f  disagreement over the substantive content o f  the Constim tion, it is 

submitted that the very idea o f constitutionalism, at least in Ireland, is that the Constitution 

displaces an unfettered freedom  to act in favour o f  a com m itm ent to a general belief that 

restraint or fetter is a morally beneficial idea. O ne can reasonably hold to this belief w ithout 

also believing that we may agree over the substantive content o f  the text.

Thus, my argum ent is that the Constitution’s authority is partiy legitimate because o f the 

generally accepted moral value o f fettering otherwise unfettered political action. This is not 

because o f some a priori idea about the “essence” o f  constitutions, bu t rather by reason o f 

what I believe is a plausible representation o f a present day com m itm ent about w hat it means 

to live under a constitution. We continue to accept the idea o f  constimtionalism because, at 

some basic level, we accept the notion that we should not be free to do as we wish on a day- 

to-day basis. Rather, we allow only a very specific vent for us to disregard constitutional fetter 

— namely through the formal removal o f  such fetter through referendum .” ^

The Plausible Content of the Constitution

The argum ent so far is that our Constitution is a legitimate authority partiy because o f the 

moral w orth in a general com m itm ent to restraint, as represented by durable guarantees which 

are not susceptible to simple majority change “when the m ood strikes” save, o f course, 

through the process o f referendum. This idea o f  the Constim tion as being a legitimate 

authority because o f the moral w orth in a general com m itm ent to restraint or fetter may be 

regarded as the “m inimum  content” o f  the Constitution. However, it is arguable that the 

point o f the Constitution (or the reasons for viewing its authority as legitimate) is not 

exhausted by the minimum content. Whereas people may well disagree over the substantive 

content o f  the Constim tion as applied to concrete cases, the Constitution also has a “plausible

A good example o f  this is the effective “overturning” o f  part o f the Supreme Court’s decision in People 
(Attorn^ General) v O ’Callaghan [1966] IR 501 (and, also the Supreme Court’s refusal to overturn O'Callaghan in 
^ a n  V Director of Public Prosecutions [1989] IR 399) where it was held that bail could not be refused on account o f  
the possibility o f  the commission o f  future offences. This was changed in the 1996 with the Sixteenth 
Amendment to the Constitution which introduced a new Article 40.4.6 to allow for the refusal o f Bail (in 
accordance with legislation) in cases o f  serious offences where reasonably considered necessary to prevent the 
commission o f another serious offence. The legislative basis for such refusal is now contained in the Bail Act, 
1997.
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content”."* In any given case, we may disagree over what constitutes a property right or what 

should be the right result when the freedom o f religion is invoked, but it is submitted that we 

do not doubt that the Constitution marks out both property and the freedom o f religion as 

areas o f special privilege. We know that legislation which touches upon either o f  those rights 

is on “constitutional ground””  ̂even though we may disagree over what the right answer is.

The plausible content o f  the Constitution is therefore represented (insofar as we are talking 

about constitutional rights) by the general areas o f  protection which the Constitution marks 

out through the various rights provisions contained therein.’ ®̂ The actual application o f those 

provisions in concrete cases will be the subject o f  disagreement but no-one disagrees that, for 

example, the Constitution protects property rights in some way, or that there is some 

constitutional guarantee o f  free primary education. Schauer puts it as foUows:-

However little the text might answer the question o f  what should be done within the frames established 

by the various constitutional clauses, the docum ent at least provides a series o f more or less distinct 

fram es.. .We can thus view these linguistic frames as telling an interpreter, for example the Supreme 

Court, which areas are legitimately within the province o f interpretation...

It is arguable, then, that the authority o f the Constitution is also legitimate because it serves 

the perceived moral worth in marking out special areas o f  protection which are perceived to 

be worthy o f special hesitancy and restraint.

The Commitment of Constitutional Interpretation to an Institution Other 

than the People

This is, essentially, a short-hand version o f the argument sketched in the Introduction that the Critical 
argument for radical indeterminacy is overstated and that, at best, the constitution is under-determinate. For 
about as good a dem onstration o f this argument as one can fmd, see Schauer, “Easy Cases”, loc. cit., n .l2 , at 431; 
Schauer “An Essay on Constitutional Language” (1981-82) 29 U .C .L ^ . L. Rev. 797,

A phrase borrowed from the title o f  Ely’s On Constitutional Ground (Princeton, Princeton University Press, 
1996).

O ne may, therefore, make the analogy between the plausible content and a “plain reading” or “textualist” 
theory — i.e. that the plain reading o f the constitution represents its plausible content. See e.g. Mashaw, 
“Textualism, Constitutionalism, And the Interpretation o f Federal Statutes” (1990-91) 32 Wm. Mary L. Rev. 
827. However, it must be noted that nothing here means that the “plain reading” can give us “plain results”. It is 
plain to see that the Constitution recognises the existence o f rights beyond those expressly textually enumerated 
therein. It is also plain to see that Article’s 40.3 and 43 envisage some form o f protection for property rights. 
How those “plain” readings are transformed into substantive results, however, is not achieved by the plain 
reading or textualist reading alone because it is simply under-determinate.

Schauer, “Easy Cases”, loc. cit., n .l2 , at 431.
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As it is reasonable to believe that the Constitution is perceived to be binding in some basic 

sense, it is also reasonable to believe that the working out o f the substantive content of the 

Constitution is a matter which should be left to some institution other than the people 

themselves.'^ This is simply necessary because there is no plausible way in which pure 

popular constitutional interpretation could actually take place in any way that is feasible or 

workable. Rather, some other institution must do it. This does not mean that one particular 

institution is responsible for constitutional interpretation. It simply means that of the possible 

choices for a constitutional interpreter it is not reasonable to believe that the people 

themselves can do it on an ongoing basis.

Thus we have three basic legitimators o f the constitutional monument upon which we might 

agree. First, the Constitution itself is treated as binding, even if that bindingness is, at root, a 

present exercise (or non-exercise) o f popular sovereign authority. The fact that it is not a priori 

b in d in g  or that it finds no logical authority in the moment of promulgation does not mean 

that it has no authority — simply that its authority must come from another source and for 

other reasons. Second, whereas the binding nature o f the Constimtion represents a 

fundamental commitment to restraint, the Constitution also marks out certain areas of 

constitutional ground. Thus, the authority o f the Constitution is, in part, legitimated by the 

fact that it “governs” particular areas believed to be morally worthwhile o f governance. Third, 

the whole enterprise is, in Frank Michelman’s words, made “respect worthy” ’̂  ̂by the fact that 

actual interpretation o f the constitution must be ceded to some institution other than the 

polity itself

Jeremy Waldron, however, would probably disagree with almost everything I have just said. 

To suit how Waldron develops his argument in his Lmiv and Disagreement it is necessary to 

invert the order o f the above argument. First, we must address how Waldron would argue 

against the idea o f a core commitment to cede interpretative power in an institution other than 

the people. Second we must address how this argument becomes melded with another 

argument which seems to reject the very idea o f a constimtion’s minimum content.

Although, some theorists seem to propose just this. It has been argued, for example, that Thayer’s main 
objection to independent judicial review was that it “distorted” the operation o f  popular constitutional 
deliberation -  not simply legislative deliberation. Thayer, it has been argued, did think his rule o f deference would 
automatically correct legislative constitutional irresponsibility, but would, in turn improve public awareness o f  
constitutional issues by, as Tushnet puts it ‘“impressing upon our people a sense o f responsibility for enforcing 
such limitations through the political process. As Tiedeman had in 1886, Thayer sought to ‘awaken the public 
mind’”. See Tushnet, “Thayer’s Target: Judicial Review or Democracy” (1993) 88 Nw. U. L. Rev. 9, at 24.
'23 Michelman, “Ida’s Way: Constructing the Respect-Worthy Governmental System”, loc. cit., n.44.

358



Chapter 9 -  Constitutional Interpretation 

Waldron and Institutional Choice

Waldron seems to argue that if we disagree over the substantive content of rights, then we are 

not even able to agree that some institution other than the people themselves should be 

entrusted with decision-making power over rights.’̂ '* Theories o f authority, according to 

Waldron, are parasitic on theories about rights such that disagreement in one infects the other. 

Waldron presents this as a development o f Thomas Hobbes’ argument (explained in Chapter 

l'^^) that the selection of any candidate decision-maker as an authoritative decision-maker is 

useless if the criteria which ground that selection involve the moral worth o f the substantive 

decisions that the candidates would make.'^'’ The argument goes that if it is unlikely that one 

would secure agreement over whether the substantive decisions o f the candidates were the 

“right” decisions, then one would never get off the ground in basing the choice o f authority 

on such criteria because they would lead no-where. If we cannot agree what the right 

conclusions about rights would be, we can hardly choose an institution on the basis that we 

know it would reach such conclusions. This is surely correct, but it is far from clear that one 

has to justify a selection of an authority on the basis o f the moral worth or correctness o f its 

actual or potential substantive decisions.

Suppose that the people o f Petoria, a small, newly emerged nation, disagree about absolutely 

everything related to how they should conduct themselves in relation to each other. The 

Petorians, however, quickly realise that their disagreement over the substantive content o f the 

rules of their society comes at a cost because nothing is settled and no-one really has a way of 

knowing what they should or should not do. As Alexander puts it: “these disagreements can 

produce considerable strife and turmoil, even among people of good wiU.” '̂  ̂ The Petorians 

may therefore reach a conclusion that the costs of their disagreement are simply too much to 

bear and they decide that some institution other than the people themselves has to make 

decisions for them. That decision, however, is reached without any thought about what the 

substantive decisions of that institution will be. Rather, as Raz has argued, the people may 

conclude that the moral benefit o f having someone decide on the content of law is better than 

being in a constant state of flux.’̂ ** The reasons for the choice of authority are, as we saw in

Waldron, l^ w  and Disagreement, op. cit., n . l l2 ,  at 245-249.
Chapter 1, at 26-29.

isf) Waldron cites, Hobbes, Leviathan, Chapter 18 and De Cive, VI 6 in this respect. In respect o f  the 
appropriateness o f  this citation, see Chapter 1, at n.30.

Alexander, ‘“With Me, It’s All er N uthin’: Formalism in Law and Morality” (1999) 66 U. Chi. L. Rev. 350, at 
532 (this, and my argument, is obviously a version o f  Hobbes assertion that man’s life in the unregulated state o f  
nature is “nasty, brutish and short”.).

Raz, Ethics in the Public Domain, op. cit., n.45. at 198. See also Alexander, ‘“With Me, It's AU er N uthin’: 
Formalism in Law and Morality”, loc. at., n .l27 , at 531-537.
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Chapter 1, content independent in the sense that they are wholly independent o f agreeing with the 

substantive content o f the authority’s d e c i s i o n s . W e  may well agree with Hobbes that 

choosing an authority on the basis o f how “good” its decisions are a redundant exercise, but 

we do not have to agree that this is the only reason for choosing an authority.'™

Waldron and the M inim um  Content

Waldron, however, offers another argument which may bite against the very idea that rights or 

constitutions can rightiy be regarded as fetters on majority action.’̂ ’ This, one may recall -  

part the idea o f restraint — is part what I have referred to as the minimum content o f the 

Constitution. Waldron, however, argues that if one believes that rights are “trumps” on 

majority action, then it foUows that one has a particular conception of rights. According to 

Waldron, if one has a conception o f rights, then according to Waldron, one has begged the 

question, for then one has already decided a matter of constitutional interpretation — i.e. what 

rights “are”;-

... [W]e cannot say that the whole point o f  rights is to ‘trump’ or override majority decisions. Rights may 

be the very thing that the members o f  society are disagreeing about, the very issue they are using a 

system o f voting to settle. If we say, in a situation in which people disagree about rights, that rights may 

‘trump’ a majority decision, it is incumbent on us to announce which o f  the competing conceptions of 

rights is to do the trumping, and how that is to be determined.

This would appear to pose a serious problem for the idea o f the minimum content and to the 

idea that interpretation should be placed in some institution other than the people. If, as I say, 

the point o f rights is that they bind the polity in some way, then I clearly have some way of 

detertnining that that is the nature o f rights. By way of defence o f my arguments thus far, I 

have hypothesised that, at least in the Irish constitutional context, the minimum content o f the 

Constitution (i.e. the basic idea o f fetter or restraint, including majority restraint) is part o f how 

people might view the Constitution in Ireland today. Waldron and I may disagree over what 

rights “are”, and I clearly cannot hope to offer the definitive last word on this matter but I do 

think it is arguable that the idea that rights exist qua fetters on otherwise unfettered action or,

*29 Raz, Ethics in the Public Domain, op. cit., n.45, at 195-196. See also. Chapter 1, at 26-29.
See Kavanagh, “Participation and Judicial Review: A Reply to Jeremy Waldron” (2003) 22 L  Phil 451, at 

466.
It may be recalled that my argument for the minimum content was not based on the notion o f majority 

restraint, but restraint per se. The emergence o f  the concept o f majority restraint here is simply to suit the 
language Waldron uses in his work.

Waldron, 'Law and Disagreement, op. cit., n .ll2 , at 245-246.
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in a different sense, that they exist to secure restraint or fetter (including, but not limited to, 

majority restraint) is a g i v e n . W a l d r o n  may well disagree with this but the alternative is the 

logically opposite conclusion that rights are not properly seen as guarantees of restraint in 

certain generally defined areas, but that, it is submitted, would not describe how we generally 

think about rights.

However, it is arguable that Waldron does not actually mean to say that one cannot believe 

that rights are binding fetters in any sense. To explain, Waldron argues that rights are granted to 

people not out o f a perennial mistrust in the power of majorities, but rather as a recognition of 

an inherent belief in the ability of individual agents to rationally reflect on their conduct and 

reach proper decisions about rights on their own accord:-

[T]he idea o f  rights is based on a view o f  the human individual as essentially a thinking agent, endowed  

with an ability to deliberate morally, to see things from others points o f  view, and to transcend a 

preoccupation with his own particular or sectional interests...

Rights were attributed to individuals in the state o f  nature, a circumstance in which each person had 

nothing but his own resources -  his own intellect, his own reason -  to indicate to him the rights he and 

others had.'^^

However, no where in this is the idea that rights or constitutions cannot be perceived of as 

fetters in some way. In fact, the very nature o f Waldron’s conception o f rights seems to 

envisage the idea that rights, whereas certainly understood differentiy to how many 

understand them, are not empty vessels, but can require persons to refrain from certain types 

o f action. Rights under Waldron’s account (as I understand it) would still act as reasons which 

mediate between people and an otherwise unfettered or untrammelled moral freedom to act as 

they see fit according to whatever personal moral code they believe in. The difference is 

simply that decisions in this regard are to be made by rational agents themselves, rather than 

entrusted to some third party institution.’̂  ̂ But if this is the case, what can Waldron mean 

when he says that “one begs the question” by saying that rights are barriers or trumps to 

majority action?

Indeed, as noted above, rights do more than fetter majority action -  they may fetter minority action also; a 
minority cannot act in defiance o f  the rights o f  the majority.

Waldron, Lam and Disagreement, op. cit., n . l l2 ,  at 250.
’55 Waldron, L^w and Disagreement, op. cit., n .l l2 ,  at 250.

The alternative is that Waldron does not conceive o f  rights as binding in any way and thus, they may simply be 
issues upon which we vote in the same way as any political issue. The difficulty here, however, is that his 
conception o f  rights does seem to create reasons for action which may not otherwise exist if  those rights 
(however he views them) did not exist. In this way, rights seem to displace an entirely unfettered freedom to act 
with some kind o f  requirement to take particular matters into account before acting.
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It is arguable that Waldron’s opposition to the “rights are trumps/ rights qua fetters” 

argument may be intrinsically linked with a particular way in which this argument is sometimes 

made which forecloses the very possibility o f disagreement. This kind o f  argument is where 

one says something along the lines o f  “here is my right, and my right means that you cannot 

do what you want to do”. If Waldron means that this kind o f  “rights-as-trump” argument is 

question begging, then he is surely right. In such a case, the person has entirely leapfrogged 

over the question o f  who should determine what the substantive content o f  the right is. 

Whereas present space constraints prevent an exhaustive analysis o f  Lmw and Disagreement, it is 

arguable that Waldron’s critique targets those who, in making the kind o f  argument just 

described, propose that some abstract nature o f  rights qua trumps necessarily means that they 

should be associated with judicial review. That, in turn would tally with other aspects o f his 

work where he specifically attacks those who may believe that judicial review is a logical 

corollary o f a BiU o f  Rights. Thus, Waldron may not actually be arguing that it is incoherent 

to hold the view that rights necessarily involve the idea o f  restraint. Rather, his enemy may be 

the person who asserts an entirely unsubstantiated logical connection between his right in the 

abstract sense, and a particular concrete result which that person desires.’ *̂ However, those 

who may think like this do not hold a monopoly on how to think about the constitution and 

rights. One can accept Waldron’s belief that there is no logical connection between rights and 

courts but one still believe that courts, on balance, are better for protecting rights than 

legislatures. One does not have to assume that anyone who talks about the court and rights is 

necessarily committed to a wholesale exclusion o f  the possibility o f legislative constitutional 

responsibility.'^^

This would, it is submitted, tally with W aldron’s extended attack on those who believe that judicial review is a 
logical coroUary o f a Bill o f  Rights. See Waldron, Imw and Disaffvement, op. cit., n .l l2 , at 211-231.

This argument may be strengthened by W aldron’s recent article “The Core o f  the Case Against Judicial 
Review” (2006) 115 Yale L.J. 1346. In this article, Waldron targets his critique o f  judicial review on systems 
where, as he says at 1364, “there is a strong commitment on the part o f m ost members o f  the society...to the 
idea o f individual and minority rights”. A t 1371 he then discusses the kind o f  argument described above whereby 
one says that “the legislature’s decision stands, except when it violates right” . In the text above I have argued 
that when W aldron discusses this point in Laiv and Disagreement it is arguable that his real target is he who uses 
this argument to foreclose the possibility that legislatures may decide on rights and that his target is not the idea 
that rights bind majorities even in cases where majorities interpret their contents. In this article, his argument 
seems more along these lines. He argues if one makes this kind o f  argument one has, again, begged the question 
not because one has assumed rights are binding, but rather because one has reserved some kind o f external check 
over the legislature to interpret, w ithout legislative input, what indeterminate rights mean in given cases. The 
problem here, again, I think, is not that the person who says this is saying rights are not to be taken seriously and 
binding in some way, but rather that the person has begged the question about what institution works out the 
substantive content o f  those rights.

This dovetails somewhat with the criticism that Waldron is “starry-eyed” about the suitability o f legislative 
process for dealing with matters o f  constitutional rights and consequendy assumes far too readily that legislatures 
are superior to courts. See Posner, “Review o f Jeremy Waldron, and Disagreement (2000) 100 Col Rev. 582, 
at 590-591.
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Conclusion on the Point of the Constitution

So long as one tries to follow the path o f legitimacy theory, then what has been offered in this 

section is, it is submitted, as much as reasonably can be said about attributing a point to the 

Constitution or discussing the reasons for the legitimacy of constitutional. If anything more 

detailed than the above is offered, it is likely that there will be sufficient disagreement over it 

to make it worthless as an account of the point of the Constitution might be. The question 

now is whether the point o f the Constitution, as understood above, can actually enlighten a 

theory about constitutional interpretation.

M o v i n g  B e y o n d  t h e  M i n i m u m  C o n t e n t

The crux of legitimacy theory is that an account of the point o f a constitution -  the reasons 

for which the authority it claims is legitimate — is the best foundation upon which to build a 

theory of constitutional interpretation. Moreover, the theory holds that we should understand 

the point of a constitution from the internal perspective. We have seen that, in order to stay 

as close as possible to the methodological commitments o f legitimacy theory and analytical 

jurisprudence, one has to aim low in ascribing a point to the Constitution — a point that is 

general enough to be agreed upon, but detailed enough to enlighten an account of 

constitutional interpretation. The question now is how one may “move” from this account of 

the point of constitutional authority to a more complex theory of constitutional interpretation.

The Impossibility of an Agency Model

O ur question now is how one may draw a connection between the point o f the Constitution 

and how the Constitution is to be interpreted. As a preliminary point we should first eUminate 

one very obvious contender — namely the idea that we should, in an extension of the Hartian 

method, simply report the conventional understandings o f what (to take one example) this 

connection “is” . In this way, the interpreter would act as agent for the people by constituting 

the vessel through which their actual views on the constitution would flow.'”'*’

The agency model is usually associated with particular stands o f  originalist thought whereby the interpreter 
simply replicates others views (albeit past views) on the meaning o f  the constitution. For a critical account see
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The difficulty here is diat diere will simply be nodiing determinate to report. Just as people 

will disagree over the substance o f constitutional rights, so too will they disagree over what the 

connection between point and interpretation is. Understanding the relationship between the 

people and the interpreter in terms o f agency is only meaningful when it is possible to actually 

determine the people’s “instructions” on how to interpret the Constitution. However, it is 

precisely this point upon which the people will most likely disagree.’'*’ It does not seem 

reasonable then, to believe that the constitutional interpreter will be able to reproduce the 

people’s view about how the point o f the Constitution informs its interpretation because the 

people simply do not have an uncontroversial view to report on.

Beyond Agency and Into Advocacy

Whereas the agency model will not suffice, Raz offers a theory which may allow one to 

“buUd” upon the basic observations about the point of the Constitution offered above to 

reach more sophisticated and detailed conclusions whilst remaining within the boundaries of 

the internal perspective. This approach would seem to say that there is some way to connect 

the interpretation of the Constitution with the popular commitment to the minimum and 

plausible content of the Constitution, all the while bounded under a general commitment to 

the internal perspective, but one far less restrained than under the agency model.

A good way to explain Raz’s methodology is in the context o f his conception o f authority. As 

we have seen, Raz’s “service conception” of authority holds that authority exists where the 

moral benefit o f ceding individual decision-making autonomy to some third party’s 

authoritative determination exceeds the moral cost o f not doing so.’”'̂  O f the methodology 

employed to reach this argument, he says:-

Siigei, Justice in Plainclothes: A. Theory of A.merican Constitutional Practice , op. cit., n .l05 , at 30-41. However, there is no  
logical need to associate agency exclusive with the past -  in theory, one could act as agent for the peoples present 
win, if  that were possible.

Even if  one believed that original intentions theory could reproduce the views on the Constitution at one  
point in time, one is still going to have to account for why those views (even if  determinate at some point in the 
past) should count as our views for the present. In any event, one may be suspicious over any professed ability to 
determinatively identify original intentions without the exercise o f  some political choice as to what should count 
as those intentions. The classic argument in this respect is, o f  course, Dworkin, “The Forum o f  Principle”, loc. 
cit., n .l5 , at 482-516.
'■*2 Raz, Ethics in the Public Domain, op. cit., n.45, at 195-199.
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All that I am assuming is that the service conception o f  authority is sound i.e. that it correctly represents 

our concept o f  authority. It is not assumed that people believe that it does.''*^

This seems quite puzzling because Raz seems to share the root philosophy of the Hartian 

commitment to the general idea that an account of a concept like “authority” should be an 

account of what our conception is. But how could the service conception really be “ours” if 

we the people do not actually believe in it? Just whose views about the concept take up the 

slack?

To answer these questions, it is necessary to trace the steps by which Raz develops the service 

conception. The first step can be found in The Authority of Lm w  where Raz argues that the 

function of law is to guide conduct by general publicly ascertainable r u l e s . O f  course. Hart 

had a function or moral point to law, but that was the product of Hart’s own moral choice. 

Raz, on the other hand, attempts to ascribe this point from the internal perspective. Second, 

Raz also argues that law, in fact, claims authority and, as we have seen, the question is whether 

that authority is legitimate. If we join Raz’s observation about law’s function and claim to 

moral authority with the service conception of authority, we may be in a good position to 

understand how the service conception can lay claim to be “our” concept irrespective o f our 

belief in it. This, as Stephen Perry has pointed out, is because the service conception is an 

argument about how the claimed moral authority of law could be justified if people thought 

about authority in the sense of the service concept.

The brilliance o f Raz’s methodological move is its sheer simplicity. Raz works up from the 

basic internal perspectives of the participants to construct a plausible explanation o f their 

foundational beliefs in more sophisticated terms than they themselves had reached. We do 

not, says Raz, have a fully worked out conception o f authority. We do, however, have the bits 

and pieces o f such a conception; namely the view that law’s purpose is to guide conduct 

through general and knowable rules coupled with the view that law claims a moral authority 

over our conduct. If we reflect on those “bits and pieces” we may well come up with the 

service conception of authority. Raz therefore showed how a particular conception of 

authority could be justified by observations about the point of law made from the internal 

perspective. By extension, it could foUow that if the minimum and plausible content o f the 

Constitution is insufficient to produce concrete results, then the task o f interpretation is to

Raz, 'Ethics in the Public Domain, op. cit., n.45, at 204.
Raz, The Authority of Law, op. cit., n.72, at 50-51; Ethics in the Public Domain, op. cit., n.45, at 203. You may recall 

the difficulty with Hart’s ascribed function was that it was the theorists own. Raz, however, purports to ascribe 
this from the internal point o f  view.
HS Perry, “Interpretation and M ethodology”, ioc. cit., n.60, at 126-127.
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show how that content could justify a particular substantive interpretation o f the Constitution. 

In Perry’s words, Raz attempts to assist the participants in their own “self-understanding” of 

the concepts which they may well find to be a good collation o f their existing reflections.

One may, however, point out that part o f the value of the Razian technique is that it builds 

upon basic observations made from the internal perspective and thereby Umits the moral 

advocacy o f the theorist to arguments about what those observations might justify or support. 

It was argued above, however, that it may be impossible to produce a sociologically pure 

account of the point o f the Constitution from the internal perspective. If, therefore, my 

account of the point of the Constitution (and, by extension, Raz’s understanding o f the point 

of law) are not, as I say, “pure” social-descriptive accounts, then one may query whether there 

is reaUy any “building” exercise involved because the premises upon which one “builds” are 

not pure descriptions from the internal point of view. Recalling, however, that a pure 

description o f the “point” of the Constitution requires perfect knowledge, it is arguable that 

the Razian technique still has value. If an account o f the point o f the Constitution should be 

regarded as argument rather than “pure” description, the shift required would simply be to 

acknowledge that one should take that argument and attempt to show how, i f  one agreed with it, 

it may illuminate the understanding o f other concepts (like a theory of interpretation) o f which 

we may not have a fully worked-out account.

The argument may then run that the essence o f constitutional interpretation is the creation of 

arguments which can plausibly be formed by taking the point of the Constimtion (i.e. the 

minimum and plausible content, coupled with interpretative commitment to some institution 

other than the people) and showing what types o f substantive views it could j u s t i f y . Wi t h o u t  

more, however, this is a particularly hollow account of constitutional interpretation. If 

substantive interpretation can always be justified on the basis that it attempts to render the 

plausible content determinate, then it would seem that the theory of constitutional 

interpretation offered here is too general to invite dissent. Further, it would provide littie or 

no assistance in answering the deference question, because our understanding of 

constitutional interpretation would have yielded nothing that would suggest that constitutional 

interpretation has characteristics that would be particularly suited to one institution over 

another. However, it is arguable that Raz’s methodology offers a solid foundation upon 

which a (relatively) illuminating theory o f constitutional interpretation can be built — this point 

can be examined through the lens o f some o f the work of Michael Perry.

The similarities o f  this with Rawls’ notion o f  reflective equilibrium are discussed below, at 371-372.
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Perry’s Model of Judge-Centric Holistic Justification

Michael Perry has argued for a conception o f  constitutional interpretation which is built 

around the notions o f holism and hoHstic j us t i f i cat i on. I n discussing these concepts. Perry’s 

primary question is whether “the process o f specifying constitutional indeterminacy is a 

rational one”’'**’ or whether it is “fundamentally arbitrary”. W h a t  Perry means by this is 

whether the process o f making the indeterminate provisions o f the constitution determinate' 

is merely an exercise which draws on the arbitrary “preferences” or “tastes” o f the interpreter, 

or whether the interpretative enquiry is bounded by some other value which lifts the entire 

process beyond the image o f  naked interpretative preference. He argues that the process o f  

interpretation does not have to be viewed as arbitrary. Rather, he argues, it can be viewed 

through an holistic account o f interpretation. To explain holism. Perry relies on Catherine 

Elgin’s succinct description:-

Support for a conclusion comes, not from a single line o f  argument, but from a host o f considerations 

o f  varying degrees o f strength and relevance. What justifies the categories we construct is the cognitive 

and practical utility o f the truths they enable us to formulate, the elegance and informative-ness o f  the 

accounts they engender, the value o f  the ends they p ro m o te ...If  the fmding is at all surprising, the 

background o f  accepted beliefs is apt to require modification to make room for it, and the finding may 

require revision to be fitted into place. A process o f delicate adjustment occurs, its goal being a system 

in wide reflective equilibrium.'^’

As one can gather from Elgin’s description, holism is a philosophical bedfellow o f  the 

conventionalism in Hart’s method o f analytical jurisprudence. Both holism and 

conventionalism reject the metaphysical realist viewpoint that the validity o f  propositions 

about the world can be evaluated by examining their correspondence with objectively existing

See e.g. Perry, Low and Power The Ro/e of Religion and Morality in American Politics (New York, Oxford University 
Press, 1991), at 52; Perry, “The Constitution, The Courts, and the Question o f Minimalism” (1993) 88 Nw. U. L. 
Rev. 84, at 132-134.

Perry, “The Constitution, The Courts, and the Question o f Minimalism”, loc. cit., n .l47, at 131.
Ibid
It should be pointed out that this is not what Perry means by constitutional interpretation. For him, 

interpretation is separate from specification. Interpretation refers to gathering the meaning o f the text — “the inquiry 
into what directive or directives a particular provision o f the constitutional text represents” . O n the other hand, 
specification is the practice whereby the interpreted meaning is moulded into a concrete result for the case at 
hand. See Perry, “The Constitution, The Courts, and the Question o f  Minimalism”, loc. cit., n .l47, at 87. W hat 
Perry calls specification is therefore the practice o f making the indeterminate “interpreted” meaning determinate. 
For the sake o f convenience and to avoid the introduction o f more terminological minefields into the text, I am 
equating Perry’s understanding o f specification with my use o f the word “interpretation” -  both refer to the 
practice o f making the indeterminate text (whatever that is and however it is understood) determinate in a given 
case.

Elgin, “The Relativity o f Fact and the Objectivity o f Value” in Krausz ed., Relativism: Interpretation and 
Confrontation (Notre Dame, University o f N otre Dam e Press, 1989) 86, at 91.
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artefacts. The holistic account, somewhat like reliabilist and coherence theories in 

epistemology, involves evaluating propositions in light of the utility they offer to those who 

actually think and talk about them.

But from what perspective should this practice of justification take place? Perry seems to 

agree with the idea that appealing to premises which are the subject of widespread consensus 

will not yield a determinate answer.’^  Thus there is no real point in attempting to “justify” an 

interpretation on the basis that it responds to what the popular interpretation of the 

constitution would be, because that is simply not going to yield any determinate answers. But 

what can take its place? Perry’s answer is that the “ [t]he heart o f the judge’s responsibility.. .is 

to decide on the basis o f .. .premises authoritative for her qua judge.”’”

If Perry’s answer is simply to let the judge decide as she sees fit, then the theory is 

unremarkable. However, what is important is how this idea of the judge deciding on her own 

moral premises is linked to the holistic model of justification. The essence of holistic 

justification to which Perry appeals is that an argument must ultimately find its place in the 

world — it must ultimately serve us well by allowing some increase in utility about how we 

think about the world. The “truth” o f an argument is not understood by examining if it is 

objectively correct — but rather by examining how well it does in the arena to which it is 

directed, which if one recalls, is not a million miles away from the idea of viewing legal 

argument as an extended project o f advocacy and persuasion. Perry’s idea is that we view 

constitutional interpretation as an exercise in justification where conclusions are built and 

offered to the world as a rational reconstruction of materials such as previous constitutional 

decisions, the text of the constimtion, the judge’s own moral premises and so on. Moreover:-

[The interpreter] should decide pursuant to a process that is dialogic rather than monologic...a process 

in which she publicizes rather than conceals her real prem ises.. .thereby inviting challenges to her 

premises; and in which she cultivates a genuinely deliberative rather than dismissive stance, prepared to 

take seriously (rather than ignore) a challenge to her premises, and to take seriously the competing  

premises o f  others.'^"*

The essence o f Perry’s argument is, therefore, that interpretation of the Constitution can be 

viewed as an exercise whereby the interpreter offers his particular view o f the Constitution to 

the people. The interpreter, however, does not simply and baldly state his own moral

152 Perry, “The Constitution, The Courts, and the Question o f  Minimalism”, loc. cit., n .l47 , at 134 
(“A ssum ing.. .that legal premises and/or consensual prem ises.. .do not yield a single answ er.. .”).
'53 Perry, “The Constitution, The Courts, and the Q uestion o f  Minimalism”, loc. cit., n .l47 , at 134.
154 Perry, “The Constitution, The Courts, and the Q uestion o f  Minimalism”, loc. cit., n .l47 , at 135.
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preference, but must justify that decision because he must ultimately recognise that he is trying 

to get his view o f the Constitution across as being reasonable enough for the relevant 

audience to accept.

Perry’s arguments may seem relatively abstract, but I think they offer a way out o f the 

apparently unbounded theory of interpretation that analytical jurisprudence and legitimacy 

theory may have led to. The essence o f Perry’s point is that one can view constitutional 

interpretation as bounded by the requirements that an interpretation be justified to the target 

audience. In the next section, I hope to demonstrate how this can prove helpful in relating 

the point of the constitution (as understood through the minimum and plausible content and 

the commitment of interpretation to an institution other than the people) to a serious concept 

of constitutional interpretation which will, in no short measure, illuminate how we could 

answer the deference question.

P o p u l a r  C o n s t i t u t i o n a l  A u t h o r i t y , A d v o c a c y  a n d  C o n s t i t u t i o n a l

I n t e r p r e t a t i o n

“From Little Acorns ”

On their way to a party, John asks his friend Kate to “ take care of him” in the event that he 

drinks too much. Within the first few hours, John consumes enough alcohol to put him 

slightiy over the limit to drive, but nevertheless decides that he wishes to take a spin to show 

his friends his new car in action. At this point Kate asks John to hand over his keys. John, 

however, does not wish to do so. What is Kate to do? O n one view, Kate may appeal to the 

fact that John actually asked to be protected against just this kind of thing earlier on, and that 

he made the choice not to drive in the event that he tipped the limit. Thus, if she took the 

keys from John now, she would point out that this was not her choice, but rather the 

consequence of the choices John made earlier in the evening.

If Kate was to act in this way, she would come quite close to the logic o f what Waldron has 

referred to as the “precommitment view o f constitutional constraints” .’^̂  According to 

Waldron, this view legitimises present substantive constitutional interpretation on the basis 

that it is simply enforcing a previous exercise o f popular autonomy. The argument goes that if

Waldron, 'Law and Disagreement, op. cit., n .ll2 , at 258.
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a people at a point in time, t,, decide that a particular m atter which may arise at a later point, 

tj, should be decided in a particular way, then the decision o f any institution at tj reflects the 

decision at t, and is actually a continuation o f the exercise o f  popular autonomy.

There are, however, two difficulties with this kind o f theory. The first, as W aldron points out, 

is that it assumes a determinate delegation o f  instruction at t,. Constitutions, as we know, and 

as our critique o f  the agency m odel demonstrates, do not am ount to a set o f self-executing 

instructions allowing a later institution to simply “enforce” existing determinate choices.’ ®̂ In 

the situation we have here, John ’s original instruction is no t perfectly clear and thus Jo h n  may 

disagree with what is to be done at tj. He may weU point out that he never m eant that Kate 

should take his keys when he is ju st over the legal limit but rather only when he is, perhaps, too 

drunk to stand. Kate may well take his keys, but as W aldron points out, this would n o t be 

“ the trium ph o f  pre-emptive rationality that it appears to b e ...I t  is rather the artificially 

sustained ascendancy o f  one v iew .. .above [another]” .'^’ The second difficulty is that there 

seems to be very little reason why John  should be bound to his original instruction even if it 

was determinate. I f  Kate appeals to that instruction on the basis o f a past exercise of 

autonom y then it should foUow that Kate should value Jo h n ’s present exercise o f autonom y 

just as m uch.’ “̂

The difficulty for Kate is that she is trying to associate past and present choice on the basis o f 

some overarching concept o f autonom y when, in fact, it is autonomy itself which seems to 

allow John to reach different choices at different times. I am not saying that this will no t work 

— Kate may well get the keys from  John, but equally she may bash him over the head and take 

them. I am simply suggesting (perhaps somewhat hazily) that the logic invoked from  the 

precom m ittm ent stand-point is slighdy questionable.

However, if  Kate changed her position slighdy to move away from  trying to find an 

indisputable connection between past and present, we find a better way to understand the 

situation and, indeed, constitutional interpretation. Kate may explain to John  that earlier, it 

seemed to him to be a good idea to cede his general decision-making power to another in the

O f course, one can come up with all sorts o f artificial devices to “create” determinate instructions from the 
past such as strict intentionalism. However, it will remain, as Dworkin has forcefully argued, that choices have to 
be made in respect o f  what is said to count as the original (and strict) intentions. See Dworkin, “The Forum of  
Principle”, loc. cit., n .l5 , at 482-516. It is not the case that originaUsm offers a path to decisions o f a previous 
generation, but rather that it offers one way o f  restraining the choices which we, or our courts, may actually make 
but that is always going to be our choice or “strategy”. See Schauer, “Easy Cases”, loc. cit., n .l2, at 436.

Waldron, haw and Disagreement, op. cit., n .ll2 , at 268.
I realise that there is a point to be made about him being drunk and not being in a position to make such 

choices. However, for arguments sake, please assume that he is simply over the limit, but is coherent enough to 
make reasonable choices for himself
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event that he went over the limit and that, in this case (i.e. Jo h n ’s desire to go for a drive) that 

earlier idea seems to make a good deal o f  sense. In this way, Kate takes Jo h n ’s earlier ideas 

and puts them back to him in the present situation to show how they may make good sense. 

She is no t trying to say that John is bound, in any way, to view his earlier instruction as 

m eaning that he should not now drive, bu t she is providing the best reasons she can to John 

as to why John should now see good sense in adopting a particular “specification” o f his earlier 

indeterminate direction.'^®

In all this, there are the seeds o f a reasonable understanding o f constitutional interpretation. 

O ne may recall that legitimacy theory seemed to run into something o f a problem  because 

comm itm ents to the present perspective m eant we could only come up with a very basic 

understanding o f the point o f the Constitution upon which we could build a theory o f 

interpretation. Ra2 offered a partial way out o f this with his methodological shift towards 

advocacy, but this theory does not seem to offer any real boundary on what constitutional 

interpretation could really mean — is any specification o f  an indeterminate constitutional norm  

sufficient to count as “interpretation” in a sense that we wish to associate with interpretation 

o f our m ost im portant legal text? Perry, however, suggests that constitutional interpretation is 

bounded by another value -  that o f holistic justification. This, in turn, brings Perry close to 

the Rawlsian notion o f  a “reflective equilibrium” -  indeed, it is just that which Elgin’s holism 

seeks to reproduce.’*'̂

To explain this concept, it wiU help to understand that Rawls seeks to find the best 

institutional arrangements through which the values o f liberty and equality (core to his 

conception o f justice) can be realised. The solution for Rawls, is to take our basic intuitions 

about what liberty and equaUty “do” such as, for example, how they aim towards religious 

tolerance and the abolition o f slavery, and to build a theory o f justice which both  justifies and 

is justified bj those intuitions thus providing a theory o f  justice “congenial to our m ost firmly

'55 Waldron, however, does not really consider this because he is (I think) more concerned with arguing against 
those w ho invoke precommitment to justify substantive interpretation in the present on the basis o f  past 
exercises o f  autonomy. It is that kind o f  precommitment which he labels “idiotic” . See Waldron, Luiw and 
Disagnement, op. cit., n .l l2 ,  at 268. What I suggest here involves no precommitment at aU in any sense that ties the 
past and present together in any logically necessary sense. So, if  John is persuaded around to handing his keys 
over, this is and can only be viewed as an exercise o f  present reason, albeit one influenced by things he has said 
in the past. There is however, as far as I can teU, no precommittment thesis here in the sense that Waldron 
criticises.

See also Kress, “Legal Indeterminacy” (1989) 77 Cal. L . Rev. 283, at n .l9 4  (arguing that the “goal o f  coherence 
theories is to reach a state o f  reflective equilibrium”).
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held convictions” — essentially, the same kind of “self-understanding” that the Razian method
^  161 arms at.

But this may not be enough because as we have seen, Raz did not seem to have any 

boundaries on what can legitimately be offered back to the people as “their” concepts, so long 

as they could be justified by their deeper commitments. If we adopt a more Rawlsian posture 

and hold that the relevant intuitions for present purposes are the minimum and plausible 

content of the constitution, it still remains the case that they are quite indeterminate a 

foundation upon which to rest even a foundational theory o f interpretation. It is arguable, 

however, that one can overcome this problem if we realise that the most basic intuition to be 

“included” is the intuition that constimtional authority is viltimately popular in nature.

In order to understand this point, it is vital to recall why we began to look to the internal 

perspective in the first place. We were following a path committed to the Hart-inspired notion 

that any aspect o f constitutional theory is essentially an appeal to the people to accept it as 

good and right. This was part of an argument designed to illustrate that the authority of the 

Constitution is ultimately contingent upon the people -  i.e. us, now. It was because of that 

value that we sought to understand the point of the Constitution from the popular 

perspective. What I wish to argue now is that the very value which pushed us down this path 

-  popular constimtional authority -  can now be invoked to produce a foundational account of 

constitutional interpretation which can illuminate how we answer the deference question. In 

order to make this argument as clear as I can possibly make it, it will help to first recapimlate 

on two propositions for which I have already argued.

First, the authority o f the Constitution is, in some sense, popular. By this I mean that the 

Constitution holds no a priori authority over us in the present. If, as Raz points out, the moral 

disadvantages o f constimtionalism begin to outweigh its advantages, there is no reason why 

we cannot simply abandon the Constitution or even promulgate a new one, irrespective of 

whatever procedures the “old” Constitution may have for its change. This is no more than 

the well recognised conception o f constimtional “revolution”.’*̂  Second, whereas the 

Constitution “hangs by a thread”, we must accept that it is treated as authoritative, and 

moreover that its authority is legitimate. This amounts to a present and continuing

See Doyle, Constitutional Equality haw, op. at., n.8, at 257 discussing Rawls, “Outline o f  a Decision Procedure 
for Ethics”, (1951) 60 Phil Rev. 177. See also Rawls’ ^4 Theory of Justice (Oxford, Clarendon, 1972, Revised edn., 
Oxford, Oxford University Press, 1999), at 46-63.
'<<2 See e.g. Kay, “American Constitutionalism”, loc. cit., n.37; Finnis, “Revolutions and Continuity o f Law”, loc. cit., 
n.78; Phelan, Revolt of Revolution: The Constitutional Boundaries of the European Community, op. cit., n.78.
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commitment to restraint within particular bounded areas (i.e. the minimum and plausible 

content).

To these two propositions, we can now add a third -  namely that just as the Constitution 

ultimately hangs by the thread of popular sovereignty, so too does any interpretation of the 

Constitution. An interpretation of the Constitution enjoys no a priori authority over the 

people — it is as contingent upon popular authority as the Constitution itself. Suppose, for 

example, that an interpreter of the Constitution says that the majority are not allowed to 

expropriate property without providing market value compensation and (where necessary) re

location expenses. Because the authority o f the Constitution ultimately rests with the people, 

there is no way that the interpreter can really mean that the people are stuck with this view of 

property rights whether they like it or not. That would simply be an act o f blind ignorance of 

popular authority in favour o f a formalist belief in the a priori god-like existence o f objective 

authority which is simply not sustainable.

The conclusion that I believe emerges from the above is that constitutional interpretation can 

be viewed as the process whereby the interpreter (whoever that is) takes the basic 

constitutional commitments of the people and provides — to that same people — a public and 

reasoned opinion as to why they should view the interpreter’s opinion as consistent with their 

basic commitments to restraint and constitutional governance. Just as the law professor must 

attempt to persuade people to follow his or her theory about the Constimtion, so to must the 

interpreter provide reasons as to why the people should view his or her interpretation of the 

Constitution as a good reason to restrain themselves. In the case o f the property rights 

decision described above, this view of interpretation would require the interpreter to make the 

best case he or she could for whj the people qua ultimate constitutional authority should 

believe that it is a good reason to sacrifice their present-day power to “rebel” and to fetter 

themselves in the way which the interpreter suggests.

Just as Kate may have done, the interpreter does not assume some highly contestable 

authority over the people, but rather acts to remind the people that they, through their 

Constitution, are committed to the fundamental notions of restraint and rights. The 

interpreter, essentially, provides an argument to the people as to why they still have good reason 

to continue those commitments in the context of the case before it for determination. 

Moreover, the interpreter must act as if the Constitution itself depends on this because, in a very 

basic sense, it does. The legitimacy o f constitutional authority depends on its continuing 

moral worth and, correspondingly, is threatened when the people may see less reason to
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accept it. Thus, any decision specifying or concreti2ing the under-determinate Constitution 

should be treated as if  the continuing legitimacy o f  the Constitution depends on it and thus an 

interpreter must give the people reasons why his interpretation makes sense as part o f their 

general commitment to restraint.

This, it seems, is what is at the root o f Larry Kramer’s recent work - The People Themselves}^  ̂ A 

complete review is beyond the present scope, but suffice it to say that Kramer criticises the 

American doctrine o f  judicial supremacy on the basis o f a theory o f  popular constitutionalism. 

It has, however, been argued by Lawrence Alexander and Lawrence Solum that Kramer is 

unclear as to precisely what he means by this;-

Kramer articulates popular constitutionalism as the view that The People have ultimate authority to 

interpret and enforce the Constitution. We need to be sure that he means what he seems to be saying. 

Does he really mean that The People have the authority to resolve ambiguities in constitutional meaning 

or to provide supplemental constructions when constitutional language is vague? O r does Kram er mean 

something quite different? Could it be that Kramer’s real claim is that The People have the power to 

modify, suspend, or ignore the Constitution when they wish to act in a way that is contrary to the 

constitutional text? '^

However, at the final page in The People Themselves, Kramer seems to offer an understanding 

similar to that which I have advanced here:-

What presumably would change [if we shifted to a popular constitutionalist perspective] is the Justices’ 

attitudes and self-conception as they went about their routine. In effect - though the analogy is more 

suggestive than literal - Supreme Court Justices would come to see themselves in relation to the public 

somewhat as lower court judges now see themselves in relation to the Court; responsible for 

interpreting the Constitution according to their best judgment, but with an awareness that there is a higher 

authority out there with power to overturn their decisions - an actual authority, too, not some abstract “people” who spoke 

once, two hundred years ago, and then disappeared.

Constitutional interpretation, it is submitted, is about the rational reconstruction o f  the 

people’s basic constitutional commitments and an offering o f  that reconstruction to the people 

as part o f an argimient as to why the people — now — should continue to accept the 

constitutional monument as a morally worthwhile tool o f government. Obviously there is an 

element o f metaphor here. The people probably do not actively deliberate over the

Kramer, The People Themselves: Popular Constitutionalism and judicial Remew, op. cit., n.l22.
Alexander & Solum, “Popular? Constitutionalism? The People Themselves: Popular Constitutionalism and 

Judicial Review” , loc. cit., n .l22, at 1603.
Kramer, The People Themselves: Popular Constitutionalism and judicial Review, op. cit., n .l22, at 253 (emphasis added).
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constitutional decisions of our institutions in any active sense. However, the point, as Kramer 

puts it, is that the decision-maker should act as if they do -  as if his decision “enables” 

deliberation over the Constitution and, in particular, over the particular interpretation or 

decision he offers.

There are, of course, cases where a rights claim wins, and those where it loses. In the former 

case, the application of the above theory is relatively self-evident. The task o f the interpreter 

is basically to say that we, the people, once thought, and continue to think that restraint is a 

good idea, particularly in relation to certain areas o f human activity (such as equality, 

expression, the ownership o f property, association, assembly, liberty). He must then publicly 

provide justification as to why the people should continue their basic commitment to restraint 

in the context of the facts which make up the case before the interpreter. The situation is no 

different where the rights claim will lose. The general commitment to restraint means that we 

are generally suspicious of trespass into particular areas o f human activity. If the interpreter 

believes that the rights claim must lose, then his task is to provide public justification for why 

this does not affect our basic commitment to restraint — i.e. why it is consistent with it. In 

both cases, the common thread is that the ultimately popular nature o f constitutional authority 

requires a model of interpretation which is fundamentally committed to the public 

demonstration of reason and justification for constitutional choices.

It is only where constitutional choices are made in this express and public manner that we can 

take seriously the idea that our institutions serve the polity from which they derive all power. 

It is only in this way that our institutions can afford the people the chance and opportunity to 

determine whether, in fact, the Constitution remains a morally worthwhile tool o f governance. 

If our constitutional choices are made through deference to non-existent decisions or 

undemonstrated reason, then we simply have no way of knowing whether the whole 

enterprise is really worthwhile because our constitutional choices are being made beyond the 

range of public vision. But it is the ultimate entitiement to decide on just that question which is 

the people’s greatest prerogative and only the public demonstration o f constitutional reason 

can properly respect that entitiement.

T h e  N a t u r e  o f  J u s t if ic a t io n

The idea o f “justification” however is too vague without some more clarification. In 

particular, we have seen in Chapter 8 that a constitutional decision may, in theory, be justified
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at different levels o f generality. It may be justified by invoking a general policy irrespective of 

how that policy interacts with specific individual rights, or it may be justified more along the 

lines of the proportionality model whereby one examines the actual interference with the 

rights and situation o f the plaintiff in court. The question now is which concept o f justification 

should one adopt?

In the next few pages I argue that it is the individualist conception which is most suited to a 

theory which views constitutional interpretation as “justification”. O f course, in Chapter 8 I 

argued that focusing justification on the particular circumstances o f the case (insofar as they 

are actually “special”) may be a reasonable way to accommodate both our commitment to 

individual rights and the communitarian or quasi-utilitarian philosophy underlying much of 

our rights. If that can be read as a suggestion, then I hope that the following arguments may 

make that suggestion a bit more persuasive.

There are two principle ways to justify this focus on the individual case — i.e. why 

constitutional decisions must be made and justified as against the particular rights-holder who 

challenges them. On the one hand, one may justify this perspective on the basis o f a theory 

about the inherent worth o f the person. On the other hand, it is possible to justify the focus 

not solely on theories about dignity or equality, but also on the instrumental value which the 

individual focus has for the greater good — that it best facilitates the fundamental notion of 

popular constitutional deliberation. As we wiU see, the practical differences between these 

methods can be easily over-stated, but given their different outlooks on the relative value of 

person and the wider good, it seems important to be clear about why I choose the method I 

do.

The first method — theory which justifies the individualist focus solely on the basis o f the 

worth of the person — is perhaps best associated with Trevor Allan who has specifically argued 

that constitutional decision-making must be justified as against the individual rights holder 

(insofar as he or she actually has “special” facts, etc).'^^ Allan reUes strongly on Lon Fuller’s 

theories o f adjudication and, in particular, the argument that a person must be able to 

participate in the making o f any decision which claims authority over him.'* ’̂ Adjudication, it 

is said, facilitates this because it allows an individual litigant to present argviment and reason

166 5 ge Allan, Law, Liberty and Justice: The Legal Foundations of British Constitutionalism, (Oxford, Clarendon, 1993); 
Constitutional Justice: A  Liberal Theory of the Rule of Law (Oxford, Oxford University Press, 2001) (hereafter referred 
to as “Allan, Constitutional Justice’)-, “Common Law Reason and the lim its o f  Judicial Deference”, in Dyzenhaus 
ed.. The Unity of Public Law, (Hart, 2004) 289.

See Allan, Constitutional Justice, op. cit., n .l66, at 52-80 and 188-199.
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about how a particular decision which affects him or her ought to be made.'''* At the same 

time, the person’s role must be taken seriously, because the legitimacy of the authority of the 

decision depends on his or her participation.'® Thus, the whole point is that the decision

maker examines the plaintiffs particular case and tests legislative policy against the specific 

context o f his or her case and his or her rights.

Why, however, is participation so important? O f course, the immediate answer as we have 

just seen is that Allan argues that it is necessary to the legitimacy of claimed legal authority. 

But why is this? Why is it that the legitimacy o f authority over a person depends on his 

participation? As we have seen, the Hartian method (irrespective o f how Hart actually applied 

it) reflects the basic notion that concepts like “law” or “authority” or “legitimate authority” 

are, in some way, socially constructed or conventional concepts. So, in a very general sense, if 

one sought to understand what “law” is, the starting point is to attempt, as far as possible, to 

report on what “law” means to whatever social group one is studying — i.e. the relevant 

participants in a social practice. In a similar vein, Allan argues that the legitimacy of authority 

is based on the person -  i.e. on the fact that it appeals (or gives reasons) to the person to treat 

a particular decision of another as authoritative for him or her. Obviously there is something 

of a difference here. Hart tends to focus- on the general — i.e. what m  think, whereas Allan 

focuses on the specific -  what a given person thinks. It is arguable, however, that both 

perspectives reflect what is essentially the same basic methodology — a point which can be 

illustrated in the context o f the differences which Dworkin saw between his and Hart’s theory 

and which he expressed in his “semantic sting” argument.'™

Understanding precisely what the semantic sting argument entails and who precisely is “stung” 

is not easy.'^' At present, however, it seems to be accepted that Dworkin accused Hart not 

simply o f offering a semantic theory of law, but a theory o f criterial semantics whereby Hart 

was said to have fixed uncontroversial criteria for the identification of law.'^^ The argument 

runs that Hart has simply said that law exists where certain criteria are met, and has thus 

eliminated the possibility of disagreement over what law actually is — because the criteria for

Allan, Constitutional justice, op. cit., n .l6 6 , at 78-79.
AUan, Constitutional Justice, op. cit., n .l66 , at 78.
Dworkin, L aw ’s Empire op. cit., n.30, at 32, 45.
For a full discussion see e.g. Endicott, “Herbert Hart and the Semantic Sting” in Coleman ed., H art’s Postscript

(Oxford, Oxford University Press, 2001) 39; Raz, “T w o Views o f  the Nature o f  the Theory o f  Law; A Partial
Comparison”, loc. cit, n.32, at 11-37; Stavropolous, “Hart’s Semantics”, in Coleman ed., H art’s Postscript (Oxford, 
Oxford University Press, 2001) 59.

Endicott, “Herbert Hart and the Semantic Sting”, loc. cit., 171, at 40; Raz, “Two Views o f  the Nature o f  the 
Theory o f  Law: A Partial Comparison”, loc. cit., 171, at 12.

377



Chapter 9 — Constitutional Interpretation 

its identification have been “ fixed” . T h e  central flaw in this line o f argum ent is that it is very 

difficult to see how H art actually “fixed” anything about the concept o f  law.'’"* H art purports 

to explain the criteria for the identification o f  law on the basis that those criteria are actually 

used by a particular group o f  “relevant participants” . He “fixes” nothing from  the theorist’s 

viewpoint, but rather reports on what those criteria actually are}'̂ '̂

Thus what Dworkin sees as “ fixing” is essentially H art reporting on shared use. Indeed, Raz 

points out that from  discussions with Dworkin, it seems that Dworkin himself admits that he 

offered a semantic theory o f  law.’^̂  Thus, with the benefit o f  hindsight (and o f the secondary 

writing on the “semantic sting”) one may suggest that the problem  was not really the 

“semantic” nature o f H art’s theory, but rather that Dworkin disagreed with the extent to 

which H art “ found” agreement within the relevant participants, which, in turn, is essentially a 

form  o f  Fuller’s earlier argum ent that H art overestim ated the extent to  which core meanings 

o f  paradigms o f  concepts were “settled” . T h u s ,  Dworkin offers a view o f interpretation 

which, like Allan’s concept o f  individualism, focuses entirely on the person. For Dworkin, 

interpretation is “protestant” in the sense that each person interprets “as he goes along”.'™

But between Hart, Allan and Dworkin, there is com m on-ground — concepts are to be 

understood according to present meaning. The difference with Allan and Dworkin, however, is 

that they (particularly Dworkin) believe that meaning cannot be found in any greater aggregate 

o f  agents than the individual himself. D w orkin expresses this through his interpretative 

m ethod. Allan expresses this through focussing the legitimation o f  authority on the 

individual. Both theorists, however, seem to share the same basic m ethodology — that 

whatever the specific focus is, the general methodological stance for understanding law is to 

understand what it means to a present audience. W hen applied to the wider point under

Endicott, “Herbert Hart and the Semantic Sting”, loc. cit., 171, at 40.
O f course, one could suggest that Hart may have “fixed” the range o f  reporting by the allocation o f a moral 

point to law. That is true, but it is not the level at which Dworkin levies the semantic sting — rather he argues 
that the very nature o f  the theory as semantic (or as one o f  criterial semantics) means it cannot accommodate 
disagreement.

See Endicott, “Herbert Hart and the Semantic Sting”, loc. cit., 171, at 44 (“But don’t [the core elements like the 
rule o f recognition, the union o f  primary and second rules etc] o f Hart’s theory o f law amount to a set o f  criteria 
for the application o f  the word “law”?. Not in the sense required by the allegation that he has a criterial semantic 
theory...”) and (“His claims always remain vulnerable to an argument that the characteristics o f  law that he 
identified are not actually features o f  what goes on in an ordinary sort o f municipal legal system, or that he has 
misdescribed them, or they are not salient in the way he thinks.)”.

Raz, “Two Views o f  the Nature o f the Theory o f  Law: A Partial Comparison”, loc. cit., 171, at 7, n .l5.
See Fuller, “Positivism and Fidelity to Law -  A Reply to Professor Hart (1958) 71 Harv. L. Ret>. 630, at 661- 

669.
As far as I understand it, this seems to be a reference to the idea that Catholics, at one point, were not 

encouraged to read the bible for themselves but rather to accept centralised papal interpretations o f  it, whereas 
the protestant faith encouraged that practice. See Levinson, Constitutional Faith (Princeton, Princeton University 
Press, 1988), at 29-30.
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discussion here, it may be argued that the focus o f justification should be on the person, 

because it is the person who “creates” concepts individually, not as part o f a group. The 

justification for the individual focus, at least in this way, holds that since the person must 

make his own mind up about the concepts he holds, we must direct constitutional justification 

to him to enable him to make up his mind.’™

If, however, one argues that constitutional decisions must be justified against the person for 

this reason alone (i.e. because, at root, even Hartian observations are based on aggregates of 

individual preferences), one may easily forget that the plaintiff is simply one of many rational 

agents and that everyone else is entitied to make their own minds up for precisely the same 

kind o f reasons invoked by Allan and Dworkin. If, at root, concepts are given meaning by the 

individual interpreter, one cannot simply assume that the only relevant interpreter is the 

plaintiff in court. Rather, there are many more outside o f court -  i.e. everyone else. And if those 

persons also have a role in the legitimation of authority, then AUan’s reasoning would suggest 

that they are “owed” justification just as much as the person in court. Thus, it seems 

reasonable -  at least from a theoretical viewpoint -  to try and accommodate this wider role of 

the people which I think is best achieved by viewing the value of the individual, at least in 

part, in an instrumentalist fashion. By this I mean that individualist justification (i.e. justifying 

decisions as against the particular plaintiff) may be the best way in which to ensure that the 

polity writ large are given constitutional decisions which can truly invite engagement and 

deliberation.

If the plaintiff wins, it is arguable that the relevant conception of justification is that which 

provides the polity with the most “food for thought” about whether it should continue to 

accept constitutional constraint in light o f the interpretation offered. It seems relatively 

uncontroversial to propose that if an interpreter is to offer a public justification to the people 

as to why a particular rights claim should succeed, he should give specific reasons about why 

this particular claim is one that “fits” within the polity’s general commitments to restraint 

within particular areas of constitutional ground. If the polity is to be told (albeit in a 

theoretical or metaphorical sense) why it should continue to believe in the Constitution as it 

has been interpreted to support a plaintiffs claim, it should follow that the justification needed 

must steer as close to the plaintiffs case as possible.

O ne could make the wider point that protestant interpretation still has to take account o f  the fact that not 
everything is up for grabs -  there may well be agreement among protestant interpreters. All one has to accept is 
that the agreement is the aggregate o f  individual exercises o f  interpretation. In this respect, it is difficult to see 
the Hartian methodology as really being that different. That requires reporting on social use and social use is an 
aggregate o f  individuals and thus, at root, the Hartian method has to take account o f  the fact that concepts are 
inter-subjectively created -  i.e. the product o f  an aggregate o f  individuals.
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However, it is probably the case that general policy justifications tend to be invoked not to 

support a rights claim but to deny it. I have argued that in such a case, the interpreter must 

provide the polity with an argument as to why the people are not restrained in the given case, 

even though they are on “constitutional ground” via the limitation o f particular right. In such 

a case, is it sufficient to justify a constitutional decision by reference to broad generalities or 

must the decision-maker specifically justify why this plaintiff must lose this particular case? In 

that case it is surely more enlightening to provide an argument in light o f the specific facts of 

the plaintiff rather than to decide on general policy grounds. Again, if the people need reason 

as to why they should accept a particular interpretation or limitation o f a person’s rights, it 

seems reasonable that those reasons should centre specifically around that person and his 

rights, insofar as those facts may distinguish him and his case. Thus, it is submitted, that as a 

first principle, one should understand the process o f justification argued for above as requiring 

justification, as far as possible, in the context o f the individual rights holder, rather than 

through deference to general policy reasons for limitation on his rights. Thus one may 

“justify” individualist justification not simply on the basis o f the dignity or worth of the 

individual plaintiff in court, but also on the basis that such justification is the best method by 

which one may “lead” popular constitutional thought.

O f course, as discussed in Chapter 8, there remains the case where the plaintiff does not have 

a special case, or where aspects o f his case are not such that depend entirely on his factual 

matrix. In such a case, the general requirement of justification holds, but it is pointiess to 

demand justification in any individualist sense because the whole point is that such cases or 

questions do not really have anything “individual” about them. Notwithstanding this, the 

basic point remains the same — if the people are to be given the best possible reasons for why 

they should accept any constitutional decision about rights, those decisions should be as 

detailed as possible about the particular rights claim involved (i.e. the particular claim of the 

plaintiff) and we must choose the institution who we believe to be best at performing such a 

task.

C o n c l u s io n

Constitutional interpretation may be viewed as the process whereby an interpreter gives the 

people the best case he can for the interpretation he proposes in order to allow the people to 

examine, for themselves, whether that interpretation contributes to their continuing belief in
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the moral worth of constitutional governance. This may seem like a very simple and basic 

proposition about constitutional interpretation. That may well be, but, as least as far as this 

thesis goes, the test o f a theory of constitutional interpretation is not how “obvious” it may 

be, but whether it can offer us any reasonable foundation upon which to compare legislative 

and judicial capacities to perform it. Indeed, if one is persuaded by this, and if one accepts the 

conclusions of this thesis which will argue that this conception of constitutional interpretation 

requires one to reject all forms of deference to hypothetical legislative constitutional decision

making and to abandon the presumption o f constitutionality, then it may be said that a theory 

which may seem simplistic may actually be “enough” to alter fundamental aspects of 

constitutionalism in Ireland.
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I n t r o d u c t i o n

There have been two main types of discussion in this thesis up to this point. The first type 

has discussed the concept o f deference and analysed its role in comparative and domestic 

jurisprudence. The second type has been concerned with critical analysis. This critical analysis 

has, in turn, run along two different paths. First, existing rationales for deference have been 

critically examined.’ Second, I have attempted to buHd upon this examination to offer some 

positive argument as to how Irish courts sijould think about deference. The purpose o f this 

Chapter is to explain the possible conclusions that one may draw from both paths o f analysis.

T h e  F i r s t  P a t h  -  P r i m a r y  C o n c l u s i o n s

This thesis has offered a negative critique o f what existing rationales and justifications for the 

practice o f deference. This critique has centred upon an examination of three broad or 

macro-justifications for deference. First, I examined the law/policy distinction and the related 

notion of rigid or Diceyan conceptions of the separation of powers. It was argued in Chapter 

6 that invoking the law/policy distinction, in either a general or discrete fashion, to apportion 

“zones” of constitutional ground to the legislature was an insufficient justification for 

deference. This approach, I argued, failed to take seriously the relatively simple notion that 

our Constitution creates overlap between what may have been, in the pre-constitutional order, 

deemed to be competing or rival spheres of sovereign activity.

Second, in Chapter 7, I examined the relationship between the presumption of 

constitutionality and theory about the value of democratic legislative process. In that Chapter 

I argued that the presumption o f constitutionality assumes too much about the workings of 

the Oireachtas. Whereas one may not reasonably expect perfect “legislative” decision-making, 

the problem was in the observable failure of the executive to “share” its constitutional 

reasoning in open session. This did not mean that the legislature could never be entitied to

' The word “existing” here must be read subject to the rider discussed in Chapter 5 that the Irish justification of 
deference tends to be less explicit than that in other jurisdictions and consequendy that discussing what may be 
the justifications for varying the strength o f the presumption o f  constitutionality involves a degree o f  speculation.
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deference. Rather, it simply meant that it is arguably too much to assume that a presumption 

of constitutionality to legislative decision-making should be applied as a matter o f course.

Third, I discussed the relative practical institutional competence o f the courts and the 

legislature in Chapter 8 where it was argued that courts are not necessarily less capable than 

the legislature in dealing with complex questions o f constitutional law. Rather, I argued, this 

depends on the extent of the information before the court. Thus, at the very least, this kind 

of rationale for deference should be based on a case-by-case threshold enquiry rather than, as 

Jowell puts it, “a presumption that matters of [complexity] are outside [the competence o f the 

courts].”  ̂ Moreover, 1 argued that it is not beyond the realms of possibility that procedural 

devices could be employed to increase the flow o f information to the courts. Chief among 

these, I argued, could be a reversal o f the onus of proof. Assuming that the legislature would 

wish to make the best case it could, it would put the best justification it has before the court, 

thus “equalising” legislative and judicial competences in respect o f the particular question then 

before the court. However, I argued that such reforms would ultimately have to be based on 

a wider normative theory about deference itself The point, one may recall, was that what 

seem to be disparities between legislative and judicial competences can be created by devices 

like the onus of proof Such devices, however, cannot be justified by arguments about 

practical institutional competence. So, if one sought to justify deference by saying that “courts 

are not as informed as legislatures”, it is reasonable to point out in response that this is not by 

reason of an inherent characteristic of the court, but rather because of particular devices (like 

the onus of proof) which require a deeper justification.

The drift of these arguments is simply that the kinds o f traditional justifications often invoked 

to support the practice of deference are not iron-clad. This represents the primary conclusion 

of the thesis. Taken as a whole, it suggests that courts should not uncritically continue to 

apply the presumption o f constitutionality, nor appeal to broad or discrete distinctions 

between law and policy, nor should they assume, independent of an examination o f the 

available information in any given case, that courts have any less of a practical competence 

than legislatures in any given constitutional sphere. In short, there are serious problems with 

existing rationales or justifications for deference. The secondary conclusion of the thesis, as 

noted above, attempts to build upon these arguments to propose a positive argument about 

deference.

2 Jowell, “Judicial Deference; Servility, Civility or Institutional Capacity” [2003] P.L. 592, at 599.
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T h e  Se c o n d  P a t h  -  Se c o n d a r y  C o n c l u s io n s

The secondary conclusion of this thesis is that the most defensible form o f deference is 

deference to demonstrable legislative constitutional decision-making. To some, this may seem 

to be a relatively “soft” conclusion. However, if one accepts that it is a reasonable one, then 

the implications are far from insignificant. This conclusion (and its supporting argument) 

suggests that we should reject any form of deference which is based on hypothetical 

assessments or presumptions about how the legislature, taking the Constitution as its guide, 

may have acted. At the very least then, the presumption of constitutionality — a part of Irish 

constitutional jurisprudence since the birth o f the Constitution itself — should be abandoned. 

Instead, our courts should make an about-turn o f sorts, and move from general presumptions 

o f legislative constitutional fidelity and deference based on hypothesis to the idea that 

deference, if it is to be defensible at all, should be earned through the positive demonstration 

of legislative constitutional decision-making. This, it is submitted, is relatively significant and 

far from “soft” .̂  In the next few pages I wiU sketch out how I have reached this conclusion 

and then I will examine how some potential objections may affect it.

The first suggestions that this model of deference may be appropriate were in Chapter 3, 

which discussed the “field of deference” in Ireland and other jurisdictions. It was argued that 

whereas the presumption of constitutionality should logically require “double-deference”, 

there is some evidence confirming Doyle’s unsubstantiated assertion that Irish courts tend to 

associate deference with the limitation stage.'' I argued, however, that whereas, as Craig puts it, 

“deference is normally concerned”  ̂ with the limitation stage, there is no good reason to 

believe that deference is logically or necessarily irrelevant at the interpretative stage. It was 

argued that this preference (which seems to ignore the logical consequences of the 

presumption) could be explained by the incoherencies which may occur where a court must 

presume both that the legislature has not actually limited a right and that the legislature, 

whereas it has limited a right, had good justification for doing so. It was argued that if 

deference was not based on hypotheses, but was only afforded to actual constitutional 

decisions o f the legislature, then one would not be pushed into rejecting the idea o f deference

 ̂ See Doyle, Constitutional Equality (DubUn, Thomson Round HaO, 2004), at 139-140 (arguing that latent 
judicial support for reversal o f  onus o f  proof and move from hypothetical justification in the context o f equality 
jurisprudence is far from insignificant and explaining how it would affect court’s approach in cases like Lowth v 
Minister for Social We^an [1998] 4 IR 321 (HC), [1999] 1 ILRM 5 (SC)).
'* Doyle, Constitutional Equality Lmw, op. cit., n.3, at 104-105. O f course, as discussed throughout Chapter 3, equality 
tends to be the exception.
 ̂Craig, “The Courts, the Human Rights Act and Judicial Review” (2001) 117 L.Q .K  589, at 592. I should point 

out that Craig was specifically referring to the association o f the limitation stage with deference as the orthodo>g 
and arguing that British cases may have gone beyond this.
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at the interpretative stage to avoid the incoherency. One would simply examine what 

constitutional decision the legislature made and decide the deference question in that context, 

rather than through pigeon holing the decision as either “interpretative” or “justificatory” .

One may, however, think that it is “giving” too much to the legislature to open the possibility 

of deference at the interpretative stage. One must, however, bear in mind that such deference 

win only be premised on an acmal demonstration of a constitutional decision, which is far 

more than our courts currently require under the presumption. Moreover, it may be instructive 

to re-visit arguments previously made about the under-determinacy of the constitutional text. 

As argued previously, the Constitution is, by and large, under-determinate as to how particular 

cases are to be resolved.^ Making constitutional decisions is, therefore, largely a matter of 

choice and there is usually very Httie to tell a “right” choice from a “wrong” choice.^ O f 

course, there are very wrong choices. It is very wrong, for example, to think that private 

property may be abolished or that the right to a good name has no constitutional protection. 

However, outside of the open-and-shut cases there are, it is submitted, a range of reasonable 

or rational alternatives, or what Schauer has referred to as the “linguistic frame”,** within which 

choosing the “right” answer cannot really be done with formal or deductive logic.’

Since we cannot agree on what the “right” answers may be, our choice between institutions 

has to be on the basis o f some other criteria, which inform us about which institution is best 

at performing a particular type o f constitutional decision-making, irrespective of the 

substantive worth (save where wrong in the “open-and-shut-sense”) of their decisions. If the 

legislature can demonstrate that they have actually made a constitutional decision, which, we 

must recall, is most likely to be a decision based on an under-determinate text, then it becomes

See e.g. Introduction, at 2; Chapter 2, at 41.
 ̂ Tushnet, “Evaluating Congressional Constitutional Interpretation: Some Criteria and Two Informal Case 

Studies” (2001) 50 Duke L.J. 1395, at 1395-1408.
« Schauer, “Easy Cases” (1985) 58 .S'. Cat. L. Rev. 399, at 431.
 ̂ Dworkin, o f course, has proposed that cases can have right answers. Dworkin’s “rights thesis” involves the 

notion that every case, whether hard or easy, has one right answer. This yields a single “right” -  i.e. the right of 
either the plaintiff or defendant to win, based on who the single right answer favours. Dworkin, Taking Rights 
Serious^ (London, Duckworth, 1977), at 85. Dworkin, however, understands what a “right answer” is in a very 
particular way. For him, the right answer is that which one finds after an intense process whereby one gathers aU 
the relevant legal materials (including text and precedent) and makes this “the best it can be” -  a form of 
constructive morality. In practice, however, and whereas this is not the place to engage on this point in serious 
detail, the essence o f Dworkin’s method is the moral justification o f the choices which a decision-maker must 
make -  it does not eliminate those choices. Indeed, the right answer thesis blends into how Dworkin views 
interpretation itself, in the “protestant” sense o f  where each interpreter must make the object o f interpretation 
“the best it can be”. Dworkin is not offering a way to eliminate choice in constitutional interpretation. Rather, 
he is offering a way to view choice-based decision-making as “the best it can be” which is in the context o f  the 
constructive morality o f  the right answer thesis. In short, Dworkin may offer a way to rationalise choice in 
interpretation, but he cannot offer (and nor does he profess to offer) a way to eliminate it. The right answer is 
not “right” in any formal or logical sense, but it is “right” because this understanding o f “right” is the best that we 
can do.
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less easy to insist on empowering courts to, effectively, to replace a rational’*̂ legislative 

reading of the text with one which is no more or no less “right” .”

The theoretical framework for this conclusion was developed in Chapters 7 and 8. In Chapter 

7, I argued that hypothetical presumptions about legislative performance in constitutional 

decision-making can be without any firm basis. The dominant purpose o f Chapter 7 was to 

examine the foundation of the presumption of constitutionality from an internal perspective. 

As noted above, I argued that the presumption implies that the legislature, which must be 

understood in such a way as to keep the “legislature” distinct from the “executive”, actually 

makes constitutional decisions. In this way, I argued that the presumption, as it is invoked by 

the courts, is not warranted as a general proposition. At the very least, it is hoped that 

Chapter 7 raised doubts over the wisdom (or lack thereof) o f deferring to hypothetical 

legislative constitutional decision-making. This, however, raised the question of what kind of 

legislative performance would be good enough for deference. I argued, however, that a logically 

prior question required one to work out an institutionally neutral theory o f constitutional 

interpretation around which one then compares relative institutional abilities.

Chapter 8 developed these arguments in the context o f an examination o f the practical 

institutional competences o f the courts and the legislature. As one may recall, the first part of 

Chapter 8 discussed relative institutional competence on the basis o f the orthodox assumption 

that the legislature actually considers the constitutional issues which later arise in courts. In 

the second part o f the Chapter, however, it was argued that the orthodox assumption can be 

mistaken and that the questions which arise in court may be different to those which the 

legislature could reasonably have had in mind when legislating. This, however, does not mean 

that the legislature cannot foresee the consequences of its legislation. Rather, the argument 

was that if one believed that constitutional decisions are best made in the context o f the 

individual cases where legislation interferes with constitutionally guaranteed rights, then it was 

at least arguable that the courts are better equipped to make such decisions because they, and 

not the legislature, tend to analyse constitutional questions through the lens of how legislation 

interferes with the rights of a given rights-holder.

This does not mean that courts are the only institutions to decide every single aspect of any given 

rights claim. In a general sense, this is encapsulated in Allan’s notion o f deference being a

This label o f rationality is explained in more detail below at 390-393.
" One may recall here the argument in Chapter 1, at 29, that a rejection o f  deference on the basis o f  patent 
irrationality or incorrectness o f  a legislative decision does not break the rule that deference must be decided on a 
content independent basis.
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function of equality.’̂  A rights claim may involve specific questions (e.g. how a particular 

person’s fact situation may affect a consideration o f proportionality) or general questions (e.g. 

the abstract legitimacy of a legislative objective). My argument was simply that insofar as 

aspects of constitutional questions may depend on the specific factual matrices o f persons 

whose rights are affected, then one may tend to see the merit in Bickel’̂  and Karst’s''* 

observations that there may be issues upon which the legislature simply could not have 

decided. If, therefore, a court was to defer to presumed legislative decisions on matters which 

one may believe the legislature simply could not have decided, then the court would be 

deferring to nothing. However, aU of this depends on one’s belief that the individualist focus 

is, in fact, the appropriate methodology of constitutional decision-making. That, o f course, 

needed an external supporting theory which was part of the purpose of Chapter 9.

Chapter 9 discussed the possibility that constitutional interpretation, in its most foundational 

sense, can be viewed as the practice of continuously justifying the entire constitutional project 

as a system of government to the polity upon whom it depends for authority. Consequentiy, 

decisions about the Constitution which “build” upon its under-determinate dictates in 

concrete cases must be publicly justified and based upon demonstrated reason in the sense 

that such decisions are, in a metaphorical sense, “offered” to the polity qua ultimate 

constitutional authority.'^ I argued that the method o f justification which sits best with this 

conception of constitutional interpretation is where constitutional decisions are, as far as 

possible, publicly and expressly justified as against, or in the context of, the particular factual 

matrices of individual cases. The question, then, is how should constitutional power be 

allocated around such a conception o f the “task” o f constitutional interpretation? I now 

attempt to provide some answer to this question in light o f the arguments offered in this 

thesis and outlined above.

Allan, Constitutional Justice: A  Liberal Theoiy of the Rule of haiv (Oxford, Oxford University Press, 2001), at 77; 
Allan, “Com m on Law Reason and the Limits o f  Judicial D eference”, in Dyzenhaus ed., The Unity of Public Law 
(Oxford, Hart, 2004) 289, at 297.

Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Indianapolis, Bobbs-Merrill, 1962), at 26 
(discussed in Chapter 8, at 314).
'■* Karst, “Legislative Facts in Constitutional Adjudication” (1960) Sup. Ct. Rev. 75, at 76-77 (discussed in Chapter 
8, at 315).

One may point out that G od may be the ultimate constitutional authority underout Constitution per Article 6. 
However, one cannot avoid the fact that the intra-constitutional reference to G od is the choice o f  human will. We 
may just as easily have ratified a constitution with no reference to God.
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C o n s t it u t io n a l  I n t e r p r e t a t io n  as J u s t if ic a t io n  -  C o u r t s  o r

L e g is l a t u r e s ?

It may help if we may draw together the conclusions offered so far together in a series of 

propositions. First, any constitutional decision must be publicly justified. Thus any legislative 

decision which is a candidate for deference must be capable of being viewed as publicly and 

expressly justified. This would not allow the kind o f deference practiced in, for example, Somjee 

V Minister for Justice^ or Luiivth v Ministerfor Social Welfare}^ Second, such justification must take 

place, as far as possible, in the context o f the specific factual matrices of cases where 

legislation actually interacts with the rights of particular persons. This means that insofar as an 

answer to any given constimtional question depends on the factual matrices of a particular 

case in court, then the court should not defer to the legislature because the legislature, to put it 

blundy, will not have decided the matter in the context o f the specific case now before the 

court. Third, one may hold to the notion that constitutional decisions must be justified in the 

context o f the specific case of the plaintiff, but also hold that there may be nothing “specific” 

about a given case. Also, there may be cases which contain elements of both fact-specificity 

and generality. A plaintiff may allege, as in Daly v The Kevenue Commissioners^ or Cox v Ireland'^ 

that his facts and his case require one to look at legislation in a way different to how it may 

appear through the lens of a different plaintiff with different facts. O n the other hand, 

elements of the case, such as, for example, the general legitimacy o f the legislative objective, 

do not necessarily depend on his f a c t s . T h u s ,  there is at least the possibility o f deferring in 

relation to such points so long as — and this is the critically important point — it can be shown 

that the legislature actually adverted to these points and justified their constitutional 

conclusions in that regard.^’

[1981] ILRM 324 (discussed in Chapter 7, at 249).
'7 [1998] 4 IR 321 (HC); [1999] 1 ILRM 5 (SC) (discussed in Chapter 8, at 301-302).

[1995] 3 IR 1.
'5 [1992] 2 IR 503.
^  This assumes, o f  course, that the proportionality test is being applied.

This raises a particular point in respect o f  Article 26 review given that there will be no plaintiff in those cases.
In this respect, my argument would hold that if  Article 26 review is to take place at a high level o f  generality, then
deference is, in principle, legitimate so long as the State justifies its position. However, it is not necessarily clear 
that Article 26 wiU always be conducted at a very high level o f  generality even though there wiU be no plaintiff 
with “special” facts. This is because there is always the possibility that in conducting such abstract review, a 
court may “invent” hypothetical plaintiffs whose imagined contexts may illustrate potential problems with the 
law under review. An illustration o f  this point, albeit in a different context, can be found in The Queen v Sharpe 
2001 SCCDJ 42 where the Canadian Supreme Court held that a law prohibiting the possession o f child 
pornography to be incompatible with the Charter on the basis o f  a “Romeo and Juliet” argument. The plaintiff, 
however, was neither a Romeo nor a Juliet and thus the finding o f  Charter incompatibility was based largely on 
the basis o f  an imagined plaintiff and not the actual plaintiff in court. My point here is simply that insofar as 
Article 26 cases are conducted at a high level o f generality, then deference may be legitimate, but that if courts 
decide to adopt this kind o f  imagined plaintiff or “worst case scenario” option, it may not. Consequendy, the 
application o f my arguments to Article 26 cases depends entirely on working out a substantive set o f rules about
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So, my argument is that the deference question, as defined in Chapter 1, must be answered 

around the notion that constitutional decision-making requires a special type of public 

justification which must be done, as far as possible, in the context of the individual 

circumstances of when legislation interacts with constitutional rights — i.e. cases. Cases, 

however, raise issues which may move along a spectrum between “fact or case dependant” 

and “general”. Where the relevant issue tends towards fact or case dependence, a court 

should not defer because the legislature simply will not have been able to decide the point at 

hand in the context of this plaintiff.^ Where, however, the relevant issue tends towards 

generality, it becomes more reasonable to think that the legislature may have decided upon it. 

Thus deference becomes defensible, but not necessarily legitimate. For it to be legitimate 

depends entirely on the legislature actually having addressed and publicly justified its decision 

on these points of generality.^’

As it stands, Irish constitutional jurisprudence starts from the perspective that hypothetical 

justification is good enough. It starts from the assumption that courts should presume that the 

legislature makes constitutional decisions. My argument is that our jurisprudence should shift 

from this perspective to one that ranks the actual justification of constitutional decisions as of 

primary importance. O ur courts should start from the premise that just as any independent 

decision they would make should be publicly justified, so too should any decision to which they 

seek to defer. I have argued that no judge should ever start from the proposition that in the 

presence of legislative silence, he is to presume that the legislature has acted constitutionally 

and defer for that reason. At the very least, deference must be earned by showing that the 

legislature has, in fact, addressed the question upon which deference is sought. If this can be 

shown, then deference is at its most defensible.

how  abstract review should take place and that, unfortunately, is beyond the scope o f  this thesis. The best I can 
say is that application o f  these conclusions to Article 26 review depends on how  the Supreme Court view ’s the 
nature and function o f  that review.

It is conceivable that there may be extreme cases where legislation could be entirely ad hominem and predicated 
on the context o f  a discrete set o f  facts. In such cases, there may be litde “new” that a plaintiff can bring to the 
issue over and above what the legislature had in mind when legislating.
^ O f course, if  the legislature could show that it had decided a constitutional question in the context o f  specific 
facts which were later relied on in court, then deference may be legitimate. This may occur in relatively rare 
situations where legislation is ad hominem, in the sense that it is enacted to solve a very discrete problem and leaves 
no room for “unintended” or “unforeseen” outcomes.

O ne may reasonably ask whether the arguments above apply only to the Posnerian type o f  deference (i.e. 
special hesitance, caution etc -  discussed in Chapter 1, at 23-24), or whether they may also justify the more 
extreme species o f  deference qua non-justiciability? My argument is simply that any form o f  deference depends 
on the strength o f  reasoning offered by the legislature. In som e cases it may be the case that the legislature offers 
such strong and persuasive reasoning to justify a particular reading o f  the Constitution that the Court believes 
that its otherwise independent power o f  review should be entirefy ousted -  i.e. that irrespective o f  substantive 
agreement, the legislature has justified a reasonable position so strongly that judicial disagreement is 
inappropriate. It must be noted, however, that this is quite different to traditional non-justiciabiHty where certain
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Whereas I propose to deal with four discrete objections to this argument in the next section, it 

is convenient at this point to deal with one particular argument which may suggest that what I 

have offered is a particularly hollow account of what justification should amount to in 

practice. A decision to scrutinise legislation on a deferential basis, I have argued, depends on 

the existence o f stated and demonstrable legislative reason for whatever constitutional 

decision the legislature claims to have made. Assuming that the question in issue is actually 

one which the legislature decided on then deference is defensible assuming that the legislature 

can justify its position even if it cannot “prove” it as a matter of objective or scientific 

certainty. This is because there are usually a range o f reasonable answers, and so long as the 

legislature brings itself within that range, and justifies its decision, it is far from clear that courts 

are “better” at selecting an answer from the range of reasonable answers.

It is important to clarify, however, that there may be more than one “level” of reasonableness 

or rationality for a constitutional decision. As we have seen, as far as constitutional questions 

go, there are usually a range o f reasonable answers. There are, however, different ways to 

justify a rational or reasonable answer to a constitutional question. One could line up the 

range o f reasonable answers, close one’s eyes, and throw a dart. The result would still be a 

reasonable answer, although it had been arrived at in a less-than-reasonable way. On the other 

hand, one may well believe that the legislature is entitled to choose from a range of reasonable 

alternatives, but at the same time believe that the legislature must justify whatever choice it 

makes in order to earn the “benefit o f the doubt” .̂  ̂ The point here is relatively simple: a 

constitutional decision which may be reasonable by virme of the fact that it is one o f a range 

o f reasonable answers may not necessarily be justified in any reasonable sense. Alternatively, a

zones o f  constitutional governance are prima Jade reserved for legislative or executive authority. Rather, the 
extent o f  non-judicial authority over any particular rights issue would depend entirely on the reasoning offered in 
support o f  a decision. In that sense, the arguments above might support extreme deference but, it is arguable, 
those arguments would support such deference only in its “best light”. Thus, if one is to argue against the 
occasional use o f  extreme deference, and if my arguments found acceptance, then such future critique would 
have to focus not on “bUnd” non-justiciability, but rather should illustrate why, in the context o f  a strong defence 
o f a reasonable legislative position, a court should be entided to disagree when its opinion is no more “right” 
than the legislature’s demonstrated opinion.

See RJR MacDonald v Canada [1995] 3 SCR 199, at para. 160 where McLachlin J (writing for the majority) held 
in the context o f deference in the application o f  the Oakes proportionality test that “if the law falls within a range 
o f reasonable alternatives, the courts will not fmd it overbroad merely because they can conceive o f an alternative 
which might better tailor objective to infringement” but pointed out that “[o]n the other hand, if the government 
fails to explain why a significandy less intrusive and equally effective measure was not chosen, the law may fail.” 
Whereas this is a speculative point, one may detect a hint o f this in Colgan v The Independent Radio and Television 
[2000] 2 IR 490 per O ’Sullivan J (emphasis added):-

It appears that the correct approach o f  this court when considering whether the infringement o f a 
constitutionally protective right impairs that right as little as possible is to refrain from condemning a 
wider infringement such as a blanket ban notwithstanding that a more selective alternative is admittedly 
available, if  a rational explanation for the wider infringement is available to the Court...
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reasonable constitutional position, but one which a judge may not personally agree with, can 

be reasonably justified and this, it is submitted, is the most defensible realm for deference.

The objection may run, however, that I have left it unclear as to precisely what degree of 

justification is needed to attract such deference. I have, o f course, stated that constitutional 

reasoning must be made publicly available — that is the core essence of the concept of 

justification advanced in this thesis. But public availability does not ensure quality. Entirely 

useless two-line justifications could be published, just as much as strong detailed analyses. O f 

course, it will be easy to eliminate useless justification from consideration, but that only takes 

care of the relatively extreme cases. Outside o f those cases, it would seem that a court needs 

to be able to teU good justification from bad justification.

An initial response may be that standards of fairness, rationality or reasonableness should be 

used to distinguish what justifications are “good” from those which are “bad” — i.e. a rational 

or reasonable justification is sufficient to warrant deference. Rationality and reasonableness, 

however, can sometimes be “dirty words” because of their association with incredibly low 

standards of review in administrative law. For example, rationality, when understood in the 

O ’Keefe v A.n Bord Vleanald^’ sense, tends to refer to the situation where “some” evidence exists 

for a decision, with the threshold o f irrationality being that one must show that no evidence 

existed upon which the decision-maker may have relied. This, however, is not necessarily the 

only understanding of rationality or reasonableness. Rather, rationality or reasonableness can 

simply refer to the notion that, as David Dyzenhaus and Murray Hunt put it, courts should 

not second-guess a legislative decision because “the decision is one the court would [not] have 

reached had it itself been the primary decision-maker”:-̂ ^

Scrutiny o f reasons for their adequacy.. .involves a qualitative appraisal o f the substantive reasons for a 

particular decision, but is not the same as scrutiny for correctness: it imposes a high threshold that 

reasons must satisfy basic standards o f  rationality...but leaves space for a conclusion that the reasons 

are “good enough” in a democratic society” .̂ *

So, to hold to a standard of rational or reasonable justification does not necessarily mean that 

low levels of justification are sufficient. Rather, it simply means that a court cannot hold

[1993] 1 IR 39. See A er Kianta v Commissioner for Aviation Regulation [2003] lE H C  168.
Dyzenhaus & Hunt, “Deference, Security and Human Rights” in Goold & Lazarus, eds.. Security and Human 

Rights (Oxford, Hart, Forthcoming) at page 26 o f  the draft (on file with author). A draft o f this chapter was kindly 
provided to me by Prof. David Dyzenhaus.

Dyzenhaus & Hunt, “Deference, Security and Human Rights” in Goold & Lazarus, eds.. Security and Human 
Rights, ibid., at page 9 o f  the draft (on file with author).
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justification to be inadequate simply because the court may, itself, have justified legislation in a 

different way. Expressed in this sense, my argument would boil down to the notion that a 

court should look at the reasons offered during the legislative process for a constitutional 

decision and it should ask, first, whether those reasons are reasonably relevant to the point 

under discussion and, second, whether those reasons actually support the decision made in a 

reasonable and rational manner.^^ However, one may continue to object and argue that this 

says very littie about just what degree and quality of legislative justification constitutes a 

rational justification over and above eliminating the extremely low end of the scale of equating 

a “rational” justification with a decision where “some” evidence may exist for it.

My response to this objection must entail a frank admission. I cannot provide a cold scientific 

method or legal formula to tell in advance, and for all cases, what is good justification from 

bad justification. The questions which the Constitution may throw up are too varied and 

complex, with their differing contexts too unpredictable for one to offer a fixed standard of 

justification which “fits” all cases. This is a question which must be left for judges to answer 

according to their own conceptions o f what constitutes sufficient justification bounded, of 

course, by the standards o f fairness, rationality or reasonableness insofar as those standards 

mean that a court must be willing to accept justification which tends to make a decision 

“justifiable” rather than showing it to be “correct” .

There is, however, an important overarching concern which may provide some guidance in 

what respect o f what quality of justification is required for a legislative constitutional decision 

to count as respect-worthy. It was argued in Chapter 9 that the justification o f constitutional 

decisions is supposed to serve the ultimate aim o f popular constitutional deliberation. So, 

“good” justification is justification which could reasonably or fairly be read as exposing the 

reasoning o f the legislature such that rational persons can read, understand and reflect upon it. 

Thus, in assessing whether legislative justification for a constitutional decision is fair, rational 

or reasonable, a court must bear in mind that the ultimate goal o f constitutional decision

making is to provide the polity with enough “food for thought” to enable critical reflection on 

the matter-at-hand and thus, in order to be afforded respect, a constitutional decision-maker

If a court could not decide on the relevance o f the justifications, then it would be caught in a circle whereby all 
it could assess was the quality o f the relationship between the reasons offered and the conclusion. Thus, if  the 
reasons offered were unusual or irrational, it may still follow that the conclusions drawn from them have a sohd 
connection to them. This should be familiar to anyone who has sat Leaving Certificate maths. As we all know, 
you don’t lose all your marks by making a mistake in the first lines o f a calculation such as, for example, failing to 
convert a “plus” to a “minus” when switching sides in an equation. Rather, the examiner continues to see if  you 
act consistently on foot o f your mistake -  and thus awards you marks for making a good connection between 
mistaken premises and a conclusion reached on the basis o f those premises.
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must have provided justification to such a degree that a court feels would, in theory, facilitate 

this.

As I have said, there is nothing here which lends itself to a cold formulaic conclusion. At 

best, what 1 offer is a theory which, if accepted, would support not a particular concrete result 

in any given case, but rather a different kind of orientation about how one thinks about 

deference and the respective roles of courts and legislatures. I have argued that there are 

significant problems in the traditional rationales for deference and, moreover, I have argued 

that there are flaws in the Irish practice o f making presumptions about legislative 

performance. My argument has been that the orientation o f the courts needs to shift from 

subservient presumptions about legislative process to an orientation which wiU grant 

deference to legislative constitutional decision-making not as a matter o f course, but where it 

is due. And the question o f whether deference is due will be decided by courts asking whether 

legislative justification for constitutional decisions is, in fact, a fair, reasonable or rational 

demonstration of reason such that would, in theory, allow a proper and thorough 

understanding of the reasoning behind a decision on any particular constitutional issue.’” O f 

course, within the boundaries of fairness, reasonableness or rationality fuelled by the values of 

infusing popular constitutional deliberation, Irish courts will clearly have to decide what 

degree of legislative justification is “good enough” to attract deference, but the very fact that 

courts (if this theory was accepted) would actuaOy do this would be a significant change in the 

nature of Irish constitutional practice and, it is submitted, a change for the better.

O b je c t io n s

There are, however, other important objections to the above which require discussion. The 

first objection is that the above argument is based entirely on a deeper pre-disposition towards 

deference. The second objection is that the above seems to distance itself from the arguments 

in Chapter 7 about the real character of “legislative” decision-making. The third objection 

suggests that what 1 have proposed amounts to a manifesto for legislative or majority tyranny 

and the fourth objection queries the likelihood that, in practice, the legislature will ever

There are, o f  course, degrees to this depending on what the issue is. For example, if  the relevant issue is 
whether it is generally a legitimate legislative purpose to punish incarcerated persons through the deprivation o f  
the franchise, then deference on that point will depend on the justification offered in respect of that point. If, 
however, the question is whether such an objective could be pursued by less restrictive means, then justification 
will be required in respect o f  why a particular method was chosen and if  less restrictive (but perhaps otherwise 
reasonable) m ethods are available, then the reasons for choosing one method over another must also be obvious 
i f  the selection o f  means is to be treated as “respect-worthy”.
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T h e  Se c o n d  P a t h  -  Se c o n d a r y  C o n c l u s io n s

The secondary conclusion of diis thesis is that the most defensible form of deference is 

deference to demonstrable legislative constitutional decision-making. To some, this may seem 

to be a relatively “soft” conclusion. However, if one accepts that it is a reasonable one, then 

the implications are far from insignificant. This conclusion (and its supporting argument) 

suggests that we should reject any form o f deference which is based on hypothetical 

assessments or presumptions about how the legislature, taking the Constitution as its guide, 

may have acted. At the very least then, the presumption o f constitutionality -  a part o f Irish 

constitutional jurisprudence since the birth o f the Constitution itself -  should be abandoned. 

Instead, our courts should make an about-turn of sorts, and move from general presumptions 

of legislative constitutional fidelity and deference based on hypothesis to the idea that 

deference, if it is to be defensible at all, should be earned through the positive demonstration 

o f legislative constitutional decision-making. This, it is submitted, is relatively significant and 

far from “soft” .̂  In the next few pages I wiU sketch out how I have reached this conclusion 

and then I wiU examine how some potential objections may affect it.

The first suggestions that this model of deference may be appropriate were in Chapter 3, 

which discussed the “field of deference” in Ireland and other jurisdictions. It was argued that 

whereas the presumption of constimtionaHty should logically require “double-deference”, 

there is some evidence confirming Doyle’s unsubstantiated assertion that Irish courts tend to 

associate deference with the limitation stage.'* I argued, however, that whereas, as Craig puts it, 

“deference is normally concerned”  ̂ with the Umitation stage, there is no good reason to 

believe that deference is logically or necessarily irrelevant at the interpretative stage. It was 

argued that this preference (which seems to ignore the logical consequences o f the 

presumption) could be explained by the incoherencies which may occur where a court must 

presume both that the legislature has not actually limited a right and that the legislature, 

whereas it has limited a right, had good justification for doing so. It was argued that if 

deference was not based on hypotheses, but was only afforded to actual constitutional 

decisions o f the legislature, then one would not be pushed into rejecting the idea o f deference

 ̂ See Doyle, Constitutional Equality haw (Dublin, Thomson Round Hall, 2004), at 139-140 (arguing that latent 
judicial support for reversal o f  onus o f  proof and move from hypothetical justification in the context o f equality 
jurisprudence is far from insignificant and explaining how it would affect court’s approach in cases like Lawth v 
Minister for Social Welfare [1998] 4 IR 321 (HC), [1999] 1 ILRM 5 (SC)).
'* Doyle, Constitutional Equality L^iv, op. at., n.3, at 104-105. O f course, as discussed throughout Chapter 3, equality 
tends to be the exception.
5 Craig, “The Courts, the Human Rights Act and Judicial Review” (2001) 117 L .^ .K  589, at 592. I should point 
out that Craig was specifically referring to the association o f the limitation stage with deference as the orthodo^g 
and arguing that British cases may have gone beyond this.
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at the interpretative stage to avoid the incoherency. O ne would simply examine what 

constitutional decision the legislature made and decide the deference question in that context, 

rather than through pigeon hoUng the decision as either “interpretative” or “justificatory” .

O ne may, however, think that it is “giving” too m uch to the legislature to open the possibUity 

o f deference at the interpretative stage. O ne must, however, bear in mind that such deference 

will only be premised on an actual dem onstration o f  a constitutional decision, which is far 

more than our courts currently require under the presum ption. M oreover, it may be instructive 

to re-visit arguments previously made about the under-determinacy o f the constitutional text. 

As argued previously, the Constitution is, by and large, under-determ inate as to how particular 

cases are to be resolved.^ Making constitutional decisions is, therefore, largely a m atter o f 

choice and there is usually very litde to tell a “right” choice from  a “w rong” choice.^ O f  

course, there are very w rong choices. It is very wrong, for example, to think that private 

property may be abolished or that the right to a good name has no constitutional protection. 

However, outside o f  the open-and-shut cases there are, it is submitted, a range o f reasonable 

or rational alternatives, or what Schauer has referred to as the “linguistic frame”,* within which 

choosing the “right” answer cannot really be done with formal or deductive logic.'^

Since we cannot agree on what the “right” answers may be, our choice between institutions 

has to be on the basis o f  some other criteria, which inform  us about which institution is best 

at perform ing a particular type o f  constitutional decision-making, irrespective o f  the 

substantive w orth (save where wrong in the “open-and-shut-sense”) o f  their decisions. If  the 

legislature can dem onstrate that they have actually made a constitutional decision, which, we 

m ust recall, is m ost likely to be a decision based on an under-determ inate text, then it becomes

 ̂See e.g. Introduction, at 2; Chapter 2, at 41.
 ̂ Tushnet, “Evaluating Congressional Constitutional Interpretation: Some Criteria and Two Informal Case 

Studies” (2001) 50 Duke L.]. 1395, at 1395-1408.
« Schauer, “Easy Cases” (1985) 58 J. Cat. L. Rev. 399, at 431.
 ̂ Dworkin, o f  course, has proposed that cases can have right answers. Dworkin’s “rights thesis” involves the 

notion that every case, whether hard or easy, has one right answer. This yields a single “right” — i.e. the right of 
either the plaintiff or defendant to win, based on who the single right answer favours. Dworkin, Taking Rights
Seriously (London, Duckworth, 1977), at 85. Dworkin, however, understands what a “right answer” is in a very
particular way. For him, the right answer is that which one finds after an intense process whereby one gathers all 
the relevant legal materials (including text and precedent) and makes this “the best it can be” -  a form o f  
constructive morality. In practice, however, and whereas this is not the place to engage on this point in serious 
detail, the essence o f Dworkin’s method is the moral justification o f the choices which a decision-maker must 
make -  it does not eliminate those choices. Indeed, the right answer thesis blends into how Dworkin views 
interpretation itself, in the “protestant” sense of where each interpreter must make the object o f  interpretation 
“the best it can be”. Dworkin is not offering a way to eliminate choice in constitutional interpretation. Rather, 
he is offering a way to view choice-based decision-making as “the best it can be” which is in the context o f the 
constructive morality o f  the right answer thesis. In short, Dworkin may offer a way to rationalise choice in 
interpretation, but he cannot offer (and nor does he profess to offer) a way to eliminate it. The right answer is 
not “right” in any formal or logical sense, but it is “right” because this understanding o f “right” is the best that we 
can do.
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less easy to insist on empowering courts to, effectively, to replace a rational’*̂ legislative 

reading o f the text with one which is no more or no less “right” .”

The theoretical framework for this conclusion was developed in Chapters 7 and 8. In Chapter 

7, I argued that hypothetical presumptions about legislative performance in constitutional 

decision-making can be without any firm basis. The dominant purpose o f Chapter 7 was to 

examine the foundation of the presumption of constimtionality from an internal perspective. 

As noted above, I argued that the presumption implies that the legislature, which must be 

understood in such a way as to keep the “legislature” distinct from the “executive”, actually 

makes constitutional decisions. In this way, I argued that the presumption, as it is invoked by 

the courts, is not warranted as a general proposition. At the very least, it is hoped that 

Chapter 7 raised doubts over the wisdom (or lack thereof) o f deferring to hypothetical 

legislative constitutional decision-making. This, however, raised the question of what kind of 

legislative performance would be good enough for deference. I argued, however, that a logically 

prior question required one to work out an institutionally neutral theory o f constitutional 

interpretation around which one then compares relative institutional abilities.

Chapter 8 developed these arguments in the context o f an examination of the practical 

institutional competences of the courts and the legislamre. As one may recall, the first part of 

Chapter 8 discussed relative institutional competence on the basis of the orthodox assumption 

that the legislature actually considers the constitutional issues which later arise in courts. In 

the second part o f the Chapter, however, it was argued that the orthodox assumption can be 

mistaken and that the questions which arise in court may be different to those which the 

legislature could reasonably have had in mind when legislating. This, however, does not mean 

that the legislamre cannot foresee the consequences o f its legislation. Rather, the argument 

was that if one believed that constimtional decisions are best made in the context of the 

individual cases where legislation interferes with constitutionally guaranteed rights, then it was 

at least arguable that the courts are better equipped to make such decisions because they, and 

not the legislature, tend to analyse constimtional questions through the lens of how legislation 

interferes with the rights of a given rights-holder.

This does not mean that courts are the only institutions to decide every single aspect o f any given 

rights claim. In a general sense, this is encapsulated in Allan’s notion o f deference being a

This label o f rationality is explained in more detail below at 390-393.
" One may recaD here the argument in Chapter 1, at 29, that a rejection o f  deference on the basis o f  patent 
irrationality or incorrectness o f  a legislative decision does not break the rule that deference must be decided on a 
content independent basis.
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function o f equality.’̂  A rights claim may involve specific questions (e.g. how a particular 

person’s fact situation may affect a consideration o f proportionality) or general questions (e.g. 

the abstract legitimacy o f a legislative objective). My argument was simply that insofar as 

aspects of constitutional questions may depend on the specific factual matrices o f persons 

whose rights are affected, then one may tend to see the merit in Bickel’̂  and Karst’s’̂* 

observ’ations that there may be issues upon which the legislature simply could not have 

decided. If, therefore, a court was to defer to presumed legislative decisions on matters which 

one may believe the legislature simply could not have decided, then the court would be 

deferring to nothing. However, all of this depends on one’s belief that the individualist focus 

is, in fact, the appropriate methodology of constitutional decision-making. That, of course, 

needed an external supporting theory which was part o f the purpose o f Chapter 9.

Chapter 9 discussed the possibility that constitutional interpretation, in its most foundational 

sense, can be viewed as the practice o f continuously justifying the entire constitutional project 

as a system of government to the poUty upon whom it depends for authority. Consequentiy, 

decisions about the Constitution which “build” upon its under-determinate dictates in 

concrete cases must be publicly justified and based upon demonstrated reason in the sense 

that such decisions are, in a metaphorical sense, “offered” to the polity qua ultimate 

constitutional authority.’  ̂ I argued that the method of justification which sits best with this 

conception of constitutional interpretation is where constimtional decisions are, as far as 

possible, publicly and expressly justified as against, or in the context of, the particular factual 

matrices of individual cases. The question, then, is how should constitutional power be 

allocated around such a conception o f the “ task” o f constitutional interpretation? I now 

attempt to provide some answer to this question in light of the arguments offered in this 

thesis and outlined above.

Allan, Constitutional Justice: A  Liberal Theo^ of the Rule of haw  (Oxford, Oxford University Press, 2001), at 77; 
Allan, “Com m on Law Reason and the Limits o f  Judicial D eference”, in Dyzenhaus ed., The Unity of Public Law  
(Oxford, Hart, 2004) 289, at 297.

Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (Indianapolis, Bobbs-MerriU, 1962), at 26 
(discussed in Chapter 8, at 314).

Karst, “Legislative Facts in Constitutional Adjudication” (1960) Sup. Ct. Rev. 75, at 76-77 (discussed in Chapter 
8, at 315).

O ne may point out that G od may be the ultimate constitutional authority under o u t Constitution per Article 6. 
H owever, one cannot avoid the fact that the intra-constitutional reference to G od is the choice o f  human will. We 
may just as easily have ratified a constitution with no reference to God.
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C o n s t it u t io n a l  I n t e r p r e t a t io n  as J u s t if ic a t io n  -  C o u r t s  o r

L e g is l a t u r e s ?

It may help if we may draw together the conclusions offered so far together in a series of 

propositions. First, any constitutional decision must be publicly justified. Thus any legislative 

decision which is a candidate for deference must be capable o f being viewed as publicly and 

expressly justified. This would not allow the kind o f deference practiced in, for example, Somjee 

V Minister for Justice^ or Lowth v Ministerfor Social Welfare}^ Second, such justification must take 

place, as far as possible, in the context o f the specific factual matrices o f cases where 

legislation actually interacts with the rights o f particular persons. This means that insofar as an 

answer to any given constitutional question depends on the factual matrices o f a particular 

case in court, then the court should not defer to the legislature because the legislature, to put it 

blundy, will not have decided the matter in the context of the specific case now before the 

court. Third, one may hold to the notion that constitutional decisions must be justified in the 

context o f the specific case o f the plaintiff, but also hold that there may be nothing “specific” 

about a given case. Also, there may be cases which contain elements o f both fact-specificity 

and generality. A plaintiff may allege, as in Dalj v The Avenue Commissioners^ or Cox v Ireland!^ 

that his facts and his case require one to look at legislation in a way different to how it may 

appear through the lens of a different plaintiff with different facts. O n the other hand, 

elements of the case, such as, for example, the general legitimacy o f the legislative objective, 

do not necessarily depend on his f a c t s . T h u s ,  there is at least the possibility o f deferring in 

relation to such points so long as — and this is the critically important point — it can be shown 

that the legislature actually adverted to these points and justified their constitutional 

conclusions in that regard.^’

[1981] ILRM 324 (discussed in Chapter 7, at 249).
[1998] 4 IK 321 (HC); [1999] 1 ILRM 5 (SC) (discussed in Chapter 8, at 301-302).
[1995] 3 IR 1.

1'̂  [1992] 2 IR 503.
20 This assumes, o f  course, that the proportionality test is being applied.
2' This raises a particular point in respect o f  Article 26 review given that there will be no plaintiff in those cases.
In this respect, my argument would hold that if  Article 26 review is to take place at a high level o f generality, then
deference is, in principle, legitimate so long as the State justifies its position. However, it is not necessarily clear 
that Article 26 wiU always be conducted at a very high level o f generality even though there will be no plaintiff 
with “special” facts. This is because there is always the possibility that in conducting such abstract review, a 
court may “invent” hypothetical plaintiffs whose imagined contexts may illustrate potential problems with the 
law under review. An illustration o f  this point, albeit in a different context, can be found in The Queen v Sharpe 
2001 SCCDJ 42 where the Canadian Supreme Court held that a law prohibiting the possession o f child 
pornography to be incompatible with the Charter on the basis o f  a “Romeo and Juliet” argument. The plaintiff, 
however, was neither a Romeo nor a Juliet and thus the finding o f  Charter incompatibility was based largely on 
the basis o f  an imagined plaintiff and not the actual plaintiff in court. My point here is simply that insofar as 
Article 26 cases are conducted at a high level o f generality, then deference may be legitimate, but that if courts 
decide to adopt this kind o f  imagined plaintiff or “worst case scenario” option, it may not. Consequendy, the 
application o f my arguments to Article 26 cases depends entirely on working out a substantive set o f  rules about
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So, my argument is that the deference question, as defined in Chapter 1, must be answered 

around the notion that constitutional decision-making requires a special type of public 

justification which must be done, as far as possible, in the context of the individual 

circumstances of when legislation interacts with constitutional rights — i.e. cases. Cases, 

however, raise issues which may move along a spectrum between “fact or case dependant” 

and “general”. Where the relevant issue tends towards fact or case dependence, a court 

should not defer because the legislature simply will not have been able to decide the point at 

hand in the context of this plaintiff^ Where, however, the relevant issue tends towards 

generality, it becomes more reasonable to think that the legislature may have decided upon it. 

Thus deference becomes defensible, but not necessarily legitimate. For it to be legitimate 

depends entirely on the legislature actuaUy having addressed and publicly justified its decision 

on these points of generality.^’

As it stands, Irish constitutional jurisprudence starts from the perspective that hypothetical 

justification is good enough. It starts from the assumption that courts should presume that the 

legislature makes constitutional decisions. My argument is that our jurisprudence should shift 

from this perspective to one that ranks the actual justification of constitutional decisions as of 

primary importance. Our courts should start from the premise that just as any independent 

decision thej would make should be publicly justified, so too should any decision to which they 

seek to defer. I have argued that no judge should ever start from the proposition that in the 

presence of legislative silence, he is to presume that the legislature has acted constitutionally 

and defer for that reason. At the very least, deference must be earned by showing that the 

legislature has, in fact, addressed the question upon which deference is sought. If this can be 

shown, then deference is at its most defensible.

how  abstract review should take place and that, unfortunately, is beyond the scope o f  this thesis. The best I can 
say is that application o f  these conclusions to iVrticle 26 review depends on how  the Supreme Court view ’s the 
nature and function o f  that review.

It is conceivable that there may be extreme cases where legislation could be entirely ad hominem and predicated 
on the context o f  a discrete set o f  facts. In such cases, there may be litde “new” that a plaintiff can bring to the 
issue over and above what the legislature had in mind when legislating.

O f  course, if  the legislature could show that it had decided a constitutional question in the context o f  specific 
facts which were later relied on in court, then deference may be legitimate. This may occur in relatively rare 
situations where legislation is ad hominem, in the sense that it is enacted to solve a very discrete problem and leaves 
no room for “unintended” or “unforeseen” outcomes.

O ne may reasonably ask whether the arguments above apply only to the Posnerian type o f  deference (i.e. 
special hesitance, caution etc -  discussed in Chapter 1, at 23-24), or whether they may also justify the more 
extreme species o f  deference qua non-justiciability? My argument is simply that any form o f  deference depends 
on the strength o f  reasoning offered by the legislature. In som e cases it may be the case that the legislature offers 
such strong and persuasive reasoning to justify a particular reading o f  the Constitution that the Court believes 
that its otherwise independent power o f  review should be entirely ousted -  i.e. that irrespective o f  substantive 
agreement, the legislature has justified a reasonable position so strongly that judicial disagreement is 
inappropriate. It must be noted, however, that this is quite different to traditional non-justiciability where certain
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Whereas I propose to deal with four discrete objections to this argument in the next section, it 

is convenient at this point to deal with one particular argument which may suggest that what I 

have offered is a particularly hollow account of what justification should amount to in 

practice. A decision to scrutinise legislation on a deferential basis, 1 have argued, depends on 

the existence of stated and demonstrable legislative reason for whatever constitutional 

decision the legislature claims to have made. Assuming that the question in issue is actually 

one which the legislature decided on then deference is defensible assuming that the legislature 

can justify its position even if it cannot “prove” it as a matter of objective or scientific 

certainty. This is because there are usually a range o f reasonable answers, and so long as the 

legislature brings itself within that range, and justifies its decision, it is far from clear that courts 

are “better” at selecting an answer from the range of reasonable answers.

It is important to clarify, however, that there may be more than one “level” of reasonableness 

or rationality for a constitutional decision. As we have seen, as far as constitutional questions 

go, there are usually a range of reasonable answers. There are, however, different ways to 

justify a rational or reasonable answer to a constitutional question. One could line up the 

range of reasonable answers, close one’s eyes, and throw a dart. The result would still be a 

reasonable answer, although it had been arrived at in a less-than-reasonable way. On the other 

hand, one may well believe that the legislature is entitled to choose from a range o f reasonable 

alternatives, but at the same time believe that the legislature must justify whatever choice it 

makes in order to earn the “benefit of the doubt” . T h e  point here is relatively simple: a 

constimtional decision which may be reasonable by virtue of the fact that it is one of a range 

of reasonable answers may not necessarily be justified in any reasonable sense. Alternatively, a

zones o f  constitutional governance are prima facie reserved for legislative or executive authority. Rather, the 
extent o f non-judicial authority over any particular rights issue would depend entirely on the reasoning offered in 
support o f a decision. In that sense, the arguments above might support extreme deference but, it is arguable, 
those arguments would support such deference only in its “best light”. Thus, if one is to argue against the 
occasional use o f extreme deference, and if my arguments found acceptance, then such future critique would 
have to focus not on “bUnd” non-justiciability, but rather should illustrate why, in the context o f a strong defence 
of a reasonable legislative position, a court should be entitled to disagree when its opinion is no more “right” 
than the legislature’s demonstrated opinion.

See KJK MacDonald v Canada [1995] 3 SCR 199, at para. 160 where McLachlin J (writing for the majority) held 
in the context o f deference in the application o f the Oakes proportionality test that “if the law falls within a range 
of reasonable alternatives, the courts will not find it overbroad merely because they can conceive o f  an alternative 
which might better tailor objective to infringement” but pointed out that “[o]n the other hand, if the government 
fails to explain why a significandy less intrusive and equally effective measure was not chosen, the law may fail.” 
Whereas this is a speculative point, one may detect a hint o f this in Colgan v The Independent Radio and Television 
[2000] 2 IR 490 per O’Sullivan J (emphasis added) :-

It appears that the correct approach o f  this court when considering whether the infringement o f a 
constitutionally protective right impairs that right as little as possible is to refrain from condemning a 
wider infringement such as a blanket ban notwithstanding that a more selective alternative is admittedly 
available, if  a rational explanation for the wider infringement is available to the Court...
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reasonable constitutional position, but one which a judge may not personally agree with, can 

be reasonably justified and this, it is submitted, is the most defensible realm for deference.

The objection may run, however, that 1 have left it unclear as to precisely what degree of 

justification is needed to attract such deference. 1 have, o f course, stated that constitutional 

reasoning must be made publicly available — that is the core essence of the concept of 

justification advanced in this thesis. But public availability does not ensure quality. Entirely 

useless two-line justifications could be published, just as much as strong detailed analyses. O f 

course, it will be easy to eliminate useless justification from consideration, but that only takes 

care o f the relatively extreme cases. Outside of those cases, it would seem that a court needs 

to be able to tell good justification from bad justification.

An initial response may be that standards of fairness, rationality or reasonableness should be 

used to distinguish what justifications are “good” from those which are “bad” — i.e. a rational 

or reasonable justification is sufficient to warrant deference. Rationality and reasonableness, 

however, can sometimes be “dirty words” because o f their association with incredibly low 

standards of review in administrative law. For example, rationality, when understood in the 

O ’Keefe v A n  Bord Pleandld^ sense, tends to refer to the situation where “some” evidence exists 

for a decision, with the threshold of irrationality being that one must show that no evidence 

existed upon which the decision-maker may have relied. This, however, is not necessarily the 

only understanding of rationality or reasonableness. Rather, rationality or reasonableness can 

simply refer to the notion that, as David Dyzenhaus and Murray Hunt put it, courts should 

not second-guess a legislative decision because “the decision is one the court would [not] have 

reached had it itself been the primary decision-maker” :-̂ ^

Scrutiny of reasons for their adequacy.. .involves a qualitative appraisal o f the substantive reasons for a 

particular decision, but is not the same as scrutiny for correctness: it imposes a high threshold that 

reasons must satisfy basic standards o f rationality.. .but leaves space for a conclusion that the reasons 

are “good enough” in a democratic society”.

So, to hold to a standard of rational or reasonable justification does not necessarily mean that 

low levels of justification are sufficient. Rather, it simply means that a court cannot hold

[1993] 1 IR 39. See A er ^anla v Commissioner for Aviation Regulation [2003] lEHC 168.
Dyzenhaus & Hunt, “Deference, Security and Human Rights” in Goold & Lazarus, eds., Security and Human 

Rights (Oxford, Hart, Forthcoming at page 26 o f the draft (on file with author). A draft o f this chapter was kindly 
provided to me by Prof David Dyzenhaus.

Dyzenhaus & Hunt, “Deference, Security and Human Rights” in Goold & Lazarus, eds., Security and Human 
Rights, ibid., at page 9 o f  the draft (on file with author).
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justification to be inadequate simply because the court may, itself, have justified legislation in a 

different way. Expressed in this sense, my argument would boil down to the notion that a 

court should look at the reasons offered during the legislative process for a constitutional 

decision and it should ask, first, whether those reasons are reasonably relevant to the point 

under discussion and, second, whether those reasons actually support the decision made in a 

reasonable and rational manner.^^ However, one may continue to object and argue that this 

says very littie about just what degree and quality of legislative justification constitutes a 

rational justification over and above eliminating the extremely low end of the scale o f equating 

a “rational” justification with a decision where “some” evidence may exist for it.

My response to this objection must entail a frank admission. I cannot provide a cold scientific 

method or legal formula to tell in advance, and for all cases, what is good justification from 

bad justification. The questions which the Constitution may throw up are too varied and 

complex, with their differing contexts too unpredictable for one to offer a fixed standard of 

justification which “fits” all cases. This is a question which must be left for judges to answer 

according to their own conceptions o f what constitutes sufficient justification bounded, of 

course, by the standards of fairness, rationality or reasonableness insofar as those standards 

mean that a court must be willing to accept justification which tends to make a decision 

“justifiable” rather than showing it to be “correct” .

There is, however, an important overarching concern which may provide some guidance in 

what respect o f what quality of justification is required for a legislative constitutional decision 

to count as respect-worthy. It was argued in Chapter 9 that the justification o f constitutional 

decisions is supposed to serve the ultimate aim o f popular constitutional deliberation. So, 

“good” justification is justification which could reasonably or fairly be read as exposing the 

reasoning o f the legislature such that rational persons can read, understand and reflect upon it. 

Thus, in assessing whether legislative justification for a constitutional decision is fair, rational 

or reasonable, a court must bear in mind that the ultimate goal of constitutional decision

making is to provide the polity with enough “food for thought” to enable critical reflection on 

the matter-at-hand and thus, in order to be afforded respect, a constitutional decision-maker

25 If a court could not decide on the relevance o f the justifications, then it would be caught in a circle whereby aU 
it could assess was the quality o f the relationship between the reasons offered and the conclusion. Thus, if the 
reasons offered were unusual or irrational, it may still follow that the conclusions drawn from them have a solid 
connection to them. This should be familiar to anyone who has sat Leaving Certificate maths. As we aU know, 
you don’t lose all your marks by making a mistake in the first Unes o f  a calculation such as, for example, failing to 
convert a “plus” to a “minus” when switching sides in an equation. Rather, the examiner continues to see if you 
act consistently on foot o f your mistake — and thus awards you marks for making a good connection between 
mistaken premises and a conclusion reached on the basis o f those premises.
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must have provided justification to such a degree that a court feels would, in theory, facilitate 

this.

As I have said, there is nothing here which lends itself to a cold formulaic conclusion. At 

best, what I offer is a theory which, if accepted, would support not a particular concrete result 

in any given case, but rather a different kind o f orientation about how one thinks about 

deference and the respective roles of courts and legislatures. I have argued that there are 

significant problems in the traditional rationales for deference and, moreover, I have argued 

that there are flaws in the Irish practice of making presumptions about legislative 

performance. My argument has been that the orientation of the courts needs to shift from 

subservient presumptions about legislative process to an orientation which will grant 

deference to legislative constitutional decision-making not as a matter o f course, but where it 

is due. And the question of whether deference is due will be decided by courts asking whether 

legislative justification for constitutional decisions is, in fact, a fair, reasonable or rational 

demonstration of reason such that would, in theory, allow a proper and thorough 

understanding of the reasoning behind a decision on any particular constitutional issue.* O f 

course, within the boundaries o f fairness, reasonableness or rationality fuelled by the values of 

infusing popular constitutional deliberation, Irish courts will clearly have to decide what 

degree of legislative justification is “good enough” to attract deference, but the very fact that 

courts (if this theory was accepted) would actually do this would be a significant change in the 

nature of Irish constitutional practice and, it is submitted, a change for the better.

O b je c t io n s

There are, however, other important objections to the above which require discussion. The 

first objection is that the above argument is based entirely on a deeper pre-disposition towards 

deference. The second objection is that the above seems to distance itself from the arguments 

in Chapter 7 about the real character of “legislative” decision-making. The third objection 

suggests that what I have proposed amounts to a manifesto for legislative or majority tyranny 

and the fourth objection queries the likelihood that, in practice, the legislature will ever

There are, o f  course, degrees to this depending on what the issue is. For example, if  the relevant issue is 
whether it is generally a legitimate legislative purpose to punish incarcerated persons through the deprivation o f  
the franchise, then deference on that point will depend on the justification offered in respect of that point. If, 
however, the question is whether such an objective could be pursued by less restrictive means, then justification 
will be required in respect o f  why a particular method was chosen and if  less restrictive (but perhaps otherwise 
reasonable) methods are available, then the reasons for choosing one method over another must also be obvious 
if  the selection o f  means is to be treated as “respect-worthy”.

393



Chapter 10 - Conclusion

conduct justification in the sense described so far. All these objections are important but can, 

I think, be overcome. I will deal with them in turn.

Pre-Theory?

The first objection states that everything so far is based on a pre-theoretical disposition 

towards deference. The objection goes as follows: simply because the legislature may justify a 

particular constitutional decision does not mean that one should defer to it unless one alnady 

has a theory which holds that a legislatively-justified constitutional decision is worthy of deference. 

To put the objection in its least tactful manner — even if the legislature does offer a justified 

decision, why should the court care?

There are two reasonable responses to this objection. The first refers back to the relatively 

limited point o f this thesis as outlined in the Introduction which has been to examine what the 

most defensible case for deference may be. The reason for this approach, 1 explained, is that 

deference has a reasonably strong foothold in Irish constitutional jurisprudence. It is part of 

the culture o f our jurisprudence and is part of the culture of many other constimtional orders 

such as Canada, the United States and the United Kingdom. My purpose was to examine the 

defensibility o f deference as it is practiced and to question whether a more defensible model 

was possible. So, 1 must admit that I have assumed that, at root, a legislature which can 

perform constitutional decision-making according to the appropriate criteria (i.e. the concept 

of justification) is worthy o f deference. This, as I say, is primarily because this thesis works 

within a legal framework which has, through the presumption of constitutionality, been pre

disposed to deference. As Dworkin has pointed out, it is quite reasonable not to propose 

theory on a clean-slate but to work within existing frameworks.^’

The second response is somewhat stronger than that just offered. I may reasonably point out 

that I have argued that deference may play an important role in addressing the endemic 

conflict between constitutionalist and democratic or majoritarian philosophies in 

constitutional argument. I have argued at various points in this thesis that there are strong 

arguments, rooted in democratic theory, which seek what may broadly be referred to as 

“restraint” in the exercise of judicial review.^^ Whereas I wiU not re-trace the entirety o f the 

point here, I have argued that deference can be a reasonable vent for these kinds o f argument

Dworkin, “The Forum of Principle” (1981) 56 N.Y.U. L. Ret). 469, at 472.
See e.g. Introduction, at 4; Chapter 2, at 41; Chapter 7, at 268.
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whereby one stops short from proposing the problematic reading of Bickel’s counter- 

majoritarian d ifficu ltyand  the radical offerings of Mark Tushnet^'' and Jeremy W a ld ro n ,b u t 

which allows the democratically elected legislature to have an important role in constitutional 

decision-making. In a more general sense, one may refer to Ely’s suggestion that the challenge 

for constitutional theory is to provide an account designed to strike a balance between 

pressing concerns about the suitability o f the judiciary to second guess legislative measures 

and the generally recognised values o f fettering the forces of majoritarianism through the 

protection of some form o f human rights.^^ The point o f theory, one may say, is to balance 

pressing arguments from the democratic perspective against equally important arguments from 

the constitutionalist perspective.

I have argued that when a legislature expressly and publicly justifies its constitutional decisions 

and where those decisions fall within a range of reasonable or rational answers, a court should 

defer to its view. I do not mean that a court should accept its view. If one accepts (and, of 

course, one may not) that constitutional theory and, indeed, our constitutional practice must 

forge a path between the extreme poles o f pure majoritarian or democratic self-rule and 

judicially led constimtionalist governance, then it is submitted that this conclusion is a 

reasonable, but by no means perfect or definitive, attempt at striking such a balance.

How “Legislative” Must “Justification” Be?

In Chapter 7 it was argued that the presumption of constitutionality rested on two 

assumptions about legislative process. From its general language, it is not unreasonable to 

assume that it rests on the assumption that the legislature as an assembly actually is the entity 

which “makes” constitutional decisions. I argued that this is a naive assumption about 

legislative process. I argued, however, that it was not unreasonable for one to believe that a 

legislative constimtional decision could be equated with a decision passed by the majority o f the 

legislature. Thus, if we saw a case where a speaker “led the House” through constitutional 

argument then we may reasonably think legislative approval of those arguments, through 

enactment of the relevant legislative proposal, amounts to a “legislative” decision.

Bickel, The 'Least Dangerous Branch: The Supreme Court at the Bar of Politics, op. cit., n .l3 , at 16-23.
Tushnet, Taking the Constitution From the Courts (Princeton, Princeton University Press, 1999).
Waldron, Law and Disagreement (Clarendon, Oxford, 1999).
Ely, Democrat and Distrust: A  Theoiy of judicial Review (London, Harvard University Press, 1980), at 8 (discussed 

in Chapter 2, at 41).
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The problem , I argued, was that executive dom inance in Ireland tends to breed a kind o f 

confidence in the “num bers game” such that executive reasoning is not always disclosed to  the 

House in open session. Thus, the problem  is that whereas the executive may have sound 

constitutional advice, this is no t laid before the H ouse such that even the majority may 

publicly approve and pass it. So, I have argued that a court should defer only in cases where it 

is obvious and clear that constimtional justification has been offered to the House because 

one may reasonably think that the ultimate passage o f  legislation has been secured pardy on 

the back o f  that constitutional decision. In short, what I propose is that once one sees 

justification for a constitutional decision which is not irrational (in the sense that it is outside 

the range o f  more-or-less reasonable answers), one may assume that the legislation is thereby 

based on  that justification and this is sufficient for deference.

It may still be objected, however, that this is not good enough because acceptance by a 

majority o f the Dail is no t sufficient to warrant deference because, as I have argued in Chapter 

7, this may leave no serious role for minority input into the legislative process. Thus, a person 

making such an objection would require a better legislative process in order for it to be worth 

deferring to. I may respond that this seems to be searching for a standard o f  perfection that 

does no t exist in m odem  legislative practice. Then, however, the objection may shift to state 

that because legislative process cannot be “good” or “ legislative” enough, then there can be 

no deference because deference, if  it is to be practiced at all, m ust be in relation to a perfectiy 

functioning legislature. W hat I have proposed, then, one may think, is simply not democratic 

enough.

However, it is arguable that this objection may be overcome by recalling that in answering the 

deference question (or at least in explaining the m ost defensible case for deference). O ne is 

not looking for a perfect choice, but rather, the best o f  the available alternatives. As we have 

seen in Chapter 8, Neil Kom esar makes this point well:-

Because each institutional alternative is severely imperfect, it is easy to paint an embarrassing but 

accurate portrait o f  any one o f  them. Such portraits are useful, however, only to debunk childlike 

images o f  institutional perfection.. .Making sense o f a complex institutional choice like constitutional 

judicial review requires a careful com parison...of the relative abilities o f  the alternatives. The correct 

analysis is comparative institutional, not single institutional.^^

Komesar, “Slow Learning in Constitutional Analysis” (1993) 88 Nw. U. L. Rev. 212, at 217.
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To explain how this is relevant, it is im portant to realise that the person making the objection 

clearly believes that democratic “credentials” can be a reason to defer to the legislature. He 

believes, however, that the credentials which the legislature actually has are not good enough. 

A better legislature, engaging in justification, may be worthy o f deference, just not the one we 

have now. If, however, democratic credentials are relevant in relation to one’s choice o f 

institutions, then it m ust follow that one should ask which o f the available choices — court or 

legislature — have better democratic credentials?

I have argued that so long as the majority accepts, through enactment, an express public 

constitutional justification offered in the Oireachtas, it is worthy o f  deference. This may not 

be perfect democratic decision-making, bu t it is m ore democratic than the unelected and 

largely unaccountable courts.^*' In this way, the objection, I think, turns in on itself. Whereas 

I m ust readily accept that legislative process is no t perfect, this does not mean -  so long as the 

analysis m ust be comparative — that it is worthless. Rather, the question is which institution in 

perform ing constitutional interpretation is more democratic than the other and it is arguable 

that majority legislative acceptance o f  constitutional reasoning creates a more “democratic” 

and, indeed, politically accountable, constitutional decision than one reached by a court.^'^

A Manifesto for Legislative Tyranny?

A nother objection suggests that w hat I propose is simply a path to majority tyranny. If  

constitutional choices can be made by the majoritarian legislature, then one may believe it 

possible that those choices will be made at the expense o f  the rights o f the minority. I may 

respond that all I have argued is that there are a range o f  cases (or issues within cases) where 

the legislature may be entitied to the balance o f authority in making constitutional decisions 

but that they are, in no way, free to disregard the Constitution — i.e. the legislature interprets 

the substance o f its own fetters, bu t cannot act w ithout supra-legislative fetter. However, one 

may equally point out that the under-determinacy o f the text may open the door to tyranny in

See Young, “Ghaidan v Godin-Mendoza: Avoiding the Deference Trap” [2005] P.L. 23, at 29.
Indeed, to this one can add the observation of Jeremy Waldron who engages with the argument that judges 

may, through their appointment by elected officials, have democratic credentials. “This is true”, he says, but like 
Komesar, he points out that “the issue is comparative, and these credentials are not remotely competitive with 
the democratic credentials of elected legislators.” See Waldron, “The Core of the Case Against Judicial Review” 
(2006) 115 YakL.]. 1346, at 1394.
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how those decisions about rights are made.''® Jeremy Waldron has an interesting response to 

this kind o f argument:-

Let us grant, for now, that tyranny is what happens to someone when their rights are denied. The first 

thing to acknowledge is that, according to this definition, tyranny is almost always going to be at stake in 

any disagreement about rights. In any disagreement about rights, the side in favour o f the more 

expansive understanding o f a given right (or the side that claims to recognise a right that the other 

denies) will think the opposites side’s position is potentially tyrannical...Democratic institutions will 

sometimes.. .act tyrannically... [b]ut the same is true o f any decision process. Courts will sometimes act 

tyrannically as well.'"

One may, however, disagree with Waldron’s understanding o f tyranny. Rather than believing 

tyranny is simply “what happens to someone when their rights are denied”, one may believe 

that the real risk is with legislative tyranny over “discrete and insular minorities”.''̂  The 

argument may then run that any argument which holds that deference may be legitimate on 

the basis that the legislature has justified its constitutional decision lacks the substantive 

restraint required for minority protection. As with the first objection there are two points 

which may be made by way of response.

First, there is a difference between a court acting deferentially and a court which invariably 

upholds legislation. A “cautious” or “hesitant” court may still strike down legislation which, it 

is felt, unreasonably burdens minority rights. Indeed, if the legislature is, in fact, engaged in 

prejudicing minorities to the point that one may view it as “tyranny” (which, one may recall, is 

the essence of the objection), then it is arguably less likely that (even within the broadly under- 

determinate text) any justification for such a constitutional decision is reasonable.'*^

Second, and, in a more general sense, it is quite difficult to say, with any degree o f accuracy, 

that the Oireachtas is “bad” and that the courts are “good” in how they respectively treat 

minorities. It is, of course, possible that legislatures will make bad and tyrannical decisions. It 

is equally possible that the courts may make bad decisions. Just as one may point to past

‘'® The essence o f such a point is well captxired in Bishop Hoadly’s remark in his Sermon to the King (31 March, 
1717) that “whoever hath an absolute authority to interpret any written or spoken laws, it is he who is truly the 
lawgiver, to all intents and purposes, and not the person who first wrote or spoke them” (cited in Gray, “Some 
Definition and Questions in Jurisprudence” (1892) 6 Harv. L. Rev. 21 at 33 n.l).
■*' Waldron, “The Core o f the Case Against Judicial Review”, loc. at., n.39, at 1395-1396.

See United States v Carotene Products Co (1938) 304 US 144, at 152, n4; Ely, Democragi and Distrust: A  Theory of 
judicial Review, op. cit., n.36. Indeed, this is something Waldron himself recognises in “The Core o f  the Case 
Against Judicial Review”, loc. cit., n. 39, at 1401-1406.

This, o f  course, skims over the incredibly difficult and complicated factors involved in figuring out precisely 
what constitutes a discrete and insular minority. For a critical discussion see Tushnet, Red White and Blue: A  
Critical Analysis of Constitutional Law (London, Harvard University Press, 1988), at 94-99 and Waldron, “The Core 
o f the Case Against Judicial Review”, loc. cit., n. 39, at 1401-1406.
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legislative abuse of minorities, one can point to a Korematsu v United States^ o t a Norris v The 

Attorney Generat^ for examples of where one could hardly hold the courts out as bastions of 

minority protection. The model o f deference which I have argued for, however, attempts to 

move away from making institutional choices based on what may be seen as overbroad images 

o f legislative vice and overly generous images of judicial virtue. Instead, I have argued that 

deference to legislative decision-making should depend entirely on the force of legislative 

reasoning and that, it is submitted, offers adequate protection against tyranny.

A closely related objection to that just discussed is that my account reeks of empty 

proceduralism in the sense that deference is said to be defensible when the legislature has 

followed a certain procedure — i.e. that it justified its constitutional stance.”*̂’ In a sense, the 

objection is descriptively accurate; I have argued that deference is defensible where the 

legislature foUows the “procedure” of justifying its own decisions and, moreover, that such 

justification can oust the potential for independent (i.e. non-deferential) judicial review. There 

is, however, nothing empty about this. The result o f following the “procedure” is a statement 

and defence of a substantive constitutional decision, arrived at by interpreting an under- 

determinate text. Deference is not afforded because legislation has simply “passed” though 

the legislature, but rather because the “procedural” requirements o f justification have moved 

the legislature to provide substantive justification for a particular reading o f the Constitution. 

Indeed, if this account of legislative constitutional decision-making can be criticised as 

procedural and empty o f substance, it would seem that the same critique would have to apply 

to judicial decision-making. Given that the text is under-determinate, it would seem that the 

best that courts can do is state a position and justify it through reason. Thus my account is 

not procedural in any sense in which judicial decision-making is not procedural.

A nuanced form of the objection may run that my account is too procedural because it does 

not offer enough guarantee o f substantive constitutional protection. This would mean that

■14 (1 9 4 4 ) 323 US 214 (upholding the constitutionality o f  interment o f  American citizens o f  Japanese descent in 
prison camps on American soil during World War 2).

[1984] IR 36 (upholding the constitutionality o f  legislative criminaUsation o f  certain male homosexual 
practices).

This objection was made by Sandra Fredman in response to Dyzenhaus’, “The Politics o f  Deference: Judicial 
Review and D em ocracy” in Taggart ed.. The Province of Administrative Law  (Oxford, Hart, 1997) 279. See Fredman, 
“From D eference to Democracy: The Role o f  Equality under the Human Rights Act, 1998” [2006] 122 L.J2‘R- 
53, at 77. It may, however, be noted that Dyzenhaus’ discussion in that piece may be a particularly easy target for 
such an objection and he has since (in an as-yet-unpublished piece with Murray Hunt) re-stated his views in a 
manner quite similar to my own and thus he may be able to respond to the objection as I do here; Dyzenhaus & 
Hunt, “Deference, Security and Human Rights” in G oold & Lazarus, eds., Security and Human Rights (Oxford, 
Hart, Forthcomin£)(pn file with author). A  draft o f  this chapter was kindly provided to me by Prof. David 
Dyzenhaus in which the objection discussed above is characterised as follows:-

[I]t is not substantive enough: it is likely to results in an empty kind o f  proceduralism, whereby so long 
as officials go through the motions o f  producing reasons, judges will have to defer.
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even though courts and legislatures may justify positions about an under-determinate text, 

judicial justification is more likely to secure what one feels is the proper substance or values o f 

constitutional governance. The difficulty with such an objection is that to make it, one needs 

some way of knowing what the right constitutional answers “are” — i.e. that even though courts 

and legislatures may go about making decisions in the same way (justifying a position about an 

under-determinate text), judicial decisions simply tally better with some overarching account 

of what substantive decisions the Constitution should support. The difficulty, however, is with 

providing such an account in a non-question begging way. It may bear repeating that nothing 

in this thesis means that legislative decision-making is constitutionally foodoose. Deference, I 

have argued, is most defensible where afforded to demonstrably justifiable reasonable 

positions which are always bounded by the general values embedded in the Constitution (i.e. 

its plausible content). Within those boundaries, however, is where reasonable minds will 

disagree and where deference will be most defensible. Within these boundaries, if one thinks 

judicial decision-making “is good” and legislative decision-making is “bad”, because the court 

will reflect the “right” set o f substantive values, then one has simply ignored the problem that, 

in this range of alternatives, there are no right answers.

The Legislature Simply Won’t Engage in Justification

Another objection to the argument offered in this thesis is that I have set up a standard for 

deference that will not be met in practice. The argument may go that whereas I have argued 

that deference may be most legitimate in cases where the legislature expressly justify their 

constitutional reasoning, this is unlikely to happen in practice, and consequendy what I have 

offered will ultimately boil down to a general rejection of deference in the majority o f cases. 

There are, again, two responses to this objection.

First, it is not unreasonable to say that the argument in this thesis works both ways. It is pro

judicial in the sense that artificial tools o f restraint have been rejected insofar as they require 

deference to hypotheses about legislative behaviour. It is pro-legislative in the sense that, to

A different form o f  the argument (discussed in Chapter 1, at n.36 and in Chapter 9, at 359-360) may be that 
whereas one may not think that courts are better at securing som e set o f  substantive results, on balance, courts 
may be better to secure the long-term goal o f  protecting the various fundamental principles o f  the constitutional 
order. The difficulty with this, as I noted above, is that it is far from clear that legislatures should be regarded 
with perpetual distrust. Indeed, if  there are arguments to suggest that legislatures have been “bad”, this may be 
because legislatures have not, in general, been recognised has having significant constitutional roles in systems 
where judicial review operates. The next section discusses the possibility that the model o f  deference proposed  
here may, in fact, increase the possibility that the legislature may take the Constitution seriously.
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put it bluntly, the ball is entirely in the legislature’s court. It is for the legislature to show us 

that it can take constitutional responsibility seriously. If it does not, then it should be afforded 

no deference. But if it does, then it is far from unreasonable to suggest that in exercising its 

prima facie legitimate jurisdiction to review legislation, courts may defer to (but do not 

necessarily have to accept) the constitutional-decisions o f the elected legislature. In this way, 

we may see the merit in Eldridge Cleaver’s observation, that “respect commands itself and can 

neither be given nor withheld when it is due.””**

O f course, this does not really answer the objection because one may still point out that 

whereas this may be all well and good, the legislature simply will not do this. If, however, the 

legislature will not demonstrate why their constitutional decisions should be “respected” then 

I do not think my argument that deference is illegitimate is affected in any way. If  the 

legislature cannot demonstrate actual justification for its constitutional decisions then 

deference should not be afforded to their decisions. So, if, in practice, my arguments mean that 

deference wiU rarely be legitimate then so be it. However — and this leads into the second 

response — it is not self-evident that the legislature will not offer justifications for their 

constitutional decisions. Indeed, it is arguable that the model o f deference proposed in this 

thesis would positively encourage this.

To explain this, it should be re-caUed that at present it seems to be the case that the legislature 

is not particularly geared towards constitutional scrutiny. To take one crude indicator, there is 

no dedicated forum or committee whose function is to engage in constitutional scrutiny 

during (rather than outside of) the parliamentary legislative process. Rather, constitutional 

scrutiny tends to get bundled in with the general processes of legislative scrutiny.'*’ O f course, 

one may point out that the Attorney General may perform this function, but in Ireland his or 

her opinions tend to be shielded from the general assembly. There seems to be, to put it 

blundy, no generally pervasive feeling of a “need” to engage in constitutional scrutiny.

In this respect, it may be notable that Mark Tushnet has argued that strong independent 

judicial review can have a debilitating effect on legislative constitutional responsibility.^” The 

argument, which he develops from a reading o f Thayer’s argument for a “beyond aU

Cleaver, Soul on Ice (N ew  York, D ell Publishing, 1968), at 106.
■*’ The situation is different, o f  course, where special pre-legislative comm ittees may engage in constitutional 
deliberation over particular legislative proposals.

See Tushnet, Taking the Constitution Amay From the Courts, op. cit., n.34, at 57-65; Tushnet, “Policy Distortion and 
Dem ocratic Debilitation: Comparative Illumination o f  the Countermajoritarian Difficulty” (1995) 94 Mich. L . Rev. 
245; Tushnet, “Thayer’s Target: Judicial Review or Democracy?” (1993) 88 Nw. U. L. Rev. 1.

401



Chapter 10 - Conclusion

reasonable doubt” standard of review,^’ goes that legislators may have litde incentive to 

engage in constitutional scrutiny when, in the long run, it may turn out that it does not really 

matter what they decide because an independent court can overturn their decisions. This, as 

Thayer had suggested, may contribute to the mentality sometimes observed among legislators 

that it is the courts, not the legislature, who need to worry about the Constitution — i.e. “if we 

are w rong.. .the courts wiU correct it” .̂ ^

The key insight in this argument, I think, is the recognition o f a correlation between “what 

courts do” and “how legislators act” . Tushnet, like Thayer, seems to argue that a judicial 

monopoly on the authoritative resolution of constitutional questions tends to militate against 

any legislative incentive to actually engage in constitutional deliberation. On the other hand, 

one may suggest that ^  judicial review had an in-built incentive for legislative deliberation, then 

perhaps the legislature may acmally take its role seriously, ^legislators were aware of the 

possibility that the quality of their constitutional reasoning could actually influence a court 

such that it may increase the possibility of deference and consequentiy of legislation 

withstanding challenge, it is not impossible to believe that we may witness an increase in the 

quality o f debate and constitutional scrutiny within the legislature. During the the passage of 

the Civil Liability and Courts Bill, 2004, the Minister for Justice, Equality and Law Reform, 

Michael McDowell said the following;-

The last thing any o f  us, particularly myself, would like to achieve is to end up in the Supreme Court in 

a couple o f  years to be told this measure constitutes a disproportionate and unconstitutional on the

right o f  action” (emphasis added).

If legislators think in terms like this — i.e. that, all things being equal, they would like to pass 

law which stands rather being struck down, then it seems equally reasonable that, given the 

chance, they may try to increase the chance of this occurring. Under the model of deference I 

have proposed, there may, in short, be increased incentive for the legislature to “do the best it 

can” by way o f public justification because the authoritativeness o f its decisions on 

constitutional points would, in some way, be related to the quality o f the reasons provided.

If one recalls, the objection canvassed above was that the arguments in this thesis may ring 

hollow if the legislature will not actually engage in public justification o f its decisions. If, in

See Thayer, “The Origin and Scope o f  the American Doctrine o f  Constitutional Law” (1893) 7 Harv. L. Rev. 
129.

Thayer, “The Origin and Scope o f  the American Doctrine o f  Constitutional Law”, loc. dt., n.51, at 155-156. 
See also the discussion in Chapter 7, at 254-255.
^^176 Seanad Debates 20.
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fact, the legislature would not so engage, then I do not think that anything offered in this thesis 

suffers. Rather, the argument here would simply mean that in such a case there should be no 

question of deference to the legislature. Rather, and on the contrary, it is arguable that the 

model o f deference which I have argued for has an in-built incentive for legislatures to engage 

in such justification because that, in a sense, offers the legislature a way to attempt to 

“insulate” its own decisions from independent review and may, in fact, increase the quality of 

legislative constitutional deliberation which, it is submitted, is a worthwhile goal. If, in fact, 

the legislature do not “care” enough to do this, then it is difficult to see how deference can ever 

be legitimate.

C o n c l u d in g  C o m m e n t s  - Sh if t in g  P a r a d ig m s

In the early days of the United States, it was not uncommon for legislators, or indeed. 

Presidents, to react strongly against suggestions that courts could decide or settle constitutional 

matters for the other organs of State. Thomas Jefferson, for one, was relatively clear about 

this. His understanding of the division of constitutional responsibility held that Congress, or 

any organ o f State, had “the right to decide for itself what is its duty under the Constitution, 

without any regard to what the others may decide for themselves under a similar question” .̂ ''

Abraham Lincoln adopted something of a similar sentiment in the aftermath of the infamous 

decision in Dred Scott v Sandford!’̂  Lincoln accepted that the Supreme Court decision in that 

case had finally setded the issue as between the parties to the litigation. However, he rejected 

the suggestion that the decision (which, in a nutshell, upheld the constitutionality of slavery 

and denied that negroes had rights under the United States’ Constitution) established any 

wider principle or “political rule” which was “binding on the members o f Congress or the 

President to favour no measure that does not actually concur with the principles of the 

decision.” *̂

Letter to Judge Spencer Roane, September 6, 1819 reproduced in Jefferson, Memoirs, Correspondance and Private 
Papers of Thomas Jefferson: iMte President of the United States (London, Colburn & Bendey, 1829), 324 at 326.
55 (1857) 60 US 393.
5'’ Speech at Quincy, IlUnois, 13 October, 1858, in the Sixth Part o f  the Lincoln-Douglas debates reproduced in 
Debates of Lincoln Douglas: Careful^ Prepared by the Reporters of Each Part)/ at the Times of Their Delivery (Originally 
published, 1860, digitally reproduced by Digital Scanning Inc, 1998). The debates are also available at 
< http://w w w .founding.com /library/lbody.cfm ?parent=64> (last visited 20 August 2006).
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In between these approaches, the philosophy o f Andrew Jackson is interesting.^^ Jackson 

shared Jefferson and Lincoln’s view that the Court had no logical or necessary supremacy over 

congressional or even executive constitutional decision-making. However, unlike the 

extremity of Jefferson’s position, Jackson, it seems, did not believe that the political organs of 

State were entirely free from judicial influence. Rather, he believed that congressional or 

executive freedom to depart from judicial reasoning depended on the extent and quality of the 

Supreme Court’s reasoning.^* For Jackson then, whereas the political branches could, in 

theory, decide matters afresh or independently, they may defer to judicial decisions on the basis 

o f the reasoning employed therein if persuasive, which, if not necessarily perfect, may be 

worthy o f respect. O n the other hand, Jackson would practice no empty respect, and if no 

reasoning or poor reasoning was employed, then the political branches would feel no 

obligation in “respect” to uphold and maintain the decisions o f the judiciary.^^

The paradigm problem of politics and law for Jefferson, Lincoln and Jackson related to 

working out whether, if at aU, non-judicial organs of State should follow the constitutional 

decisions of the judiciary. For us, it is arguable that the paradigm problem is slightiy different. 

The deference question asks whether, if at all, courts should defer to legislative decision-making 

under the Constitution. However, within this paradigm, Irish courts have shown a willingness 

to defer not on the basis o f demonstrated legislative reason, but on relatively hypothetical 

assumptions about legislative process. The argument in this thesis can be read as a call to 

return to Jackson’s understanding of “respect” between the great organs of state. Whereas the 

paradigms have shifted, the core lesson remains the same — respecting the legislature does not 

entail blind faith. Rather, respect, as in all walks o f life, must be earned. Deference, in other 

words, must be “due” and this can only be achieved by limiting the practice o f deference to 

stated legislative justifications.

See Fisher, “Constitutional Interpretation by Members o f  Congress” (1986) 63 N.C.L. Rev. 707, at 712-714; 
Longaker, “Andrew Jackson and the Judiciary”, (1956) 71 Pol. Sci.Q. 341.

See Fisher, “Constitutional Interpretation by Members o f Congress”, loc. cit., n.57, at 713 (“The authority o f  the 
Supreme Court must not, therefore, be permitted to control the Congress or the Executive when acting in their 
legislative capacities, but to have only such influence as the force o f  their reasoning may deserve.”).

In this respect, it may be noted that Lincoln also spoke about Dred Scott in more moderate terms than described 
above. A good example is his speech at Springfield, Illinois on June 26,1857:-

We beUeve ... in obedience to, and respect for the judicial department o f  government. We think its 
decisions on Constitutional questions, when fully settled, should control, not only the particular cases 
decided, but the general policy o f the country, subject to be disturbed only by amendments o f  the 
Constitution as provided in that instrument itself More than this would be revolution.

Re-produced in Agresto, The Supreme Court and Constitutional Democra(y (Cornell University Press. 1984), at 128. 
Also available at < http://www.founding.com/library/lbody.cfm?id=321&parent=63> (last visited 20 August 
2006). In the same speech, Lincoln intimated that had the Supreme Court previously ruled upon slavery and re
affirmed that position “over the years”, then it may have been “factious, nay, even revolutionary not to 
acquiesce”.
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