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ABSTRACT

ELAINE LUCILLE FAHEY

The Study conducted here examines the evolving nature o f the dynamic that is the relationship 

between the Irish and European legal orders from two perspectives: that o f  Article 234 o f the EC 

Treaty and Article 29.4.10 o f the Irish Constimtion, the respective meeting points o f two legal 

orders. The author considers the evolving operation and significance o f the preliminary reference 

mechanism, pursuant to Article 234 EC, and the extent to which it constimtes a tool for “court- 

centric” or judicially-focussed theories o f integration through law in the European Union within the 

context o f the Irish legal order over a period o f 30 years. The smdy conducted here identifies major 

constimtional difficulties attaching to the manner in which European Union law implemented in the 

domestic legal order is constitutionally immunised from challenge where “necessitated”, pursuant to 

Article 29.4.10, that in mrn affects the operation o f European Union law in the Irish legal order, in 

light o f the evolving constitutional framework at national and European level. The operation o f 

European Union law in the domestic legal order is affected significantiy by both clauses and so an 

understanding o f their operation demonstrates how the use and significance o f European Union law 

in the Irish legal order is a complex interplay o f many evolving variables.

A major qualitative study is conducted as to the operation o f Article 234 EC in the Irish legal order, 

concluding that while the overall numerical total o f references emanating from the Irish courts is the 

lowest o f all o f  the Member States, that a numerical inquiry is not sufficient. The lower courts in this 

jurisdiction have yet to meaningfully deploy Article 234 EC. The range o f bodies employing Article 

234 EC appears limited and the areas o f law referred tend to be particularly narrow. The failure of 

certain Irish courts to employ the Article 234 EC mechanism is frequentiy at the expense of a 

worthwhile dialogue. The usage o f European Union law in the Irish courts does not appear to have 

been driven by or dependent upon Article 234 EC. Rather, the significance o f the preEminary 

reference mechanism may be limited to specific historical European developments. Arguably, no 

single “court-centric” theory o f integration through law accounts for the Irish cycles o f activity and 

it is difficult to locate the evolving relationship of the Irish courts with the Luxembourg court in any



of the accounts maintaining inter alia “inter-court” competition, judicial empowerment, judicial self- 

interest, game theory or judicial activism as the basis for integration through law in the European 

Union, theories that often tend to lack appropriate empirical evidence. In fact, a major risk is run of 

over-eulogising the true locus o f the Article 234 EC procedure in the success o f the European 

project.

The proper operation o f the preliminary reference mechanism in the Irish legal order presupposes 

that the domestic implementation o f Community law is appropriate and constitutionally operable. 

The author concludes that the constitutional difficulties surrounding the domestic basis 

implementation o f European Union law as contained in Article 29.4.10 o f the Constitution, entails 

that Article 29.4.10 is in need o f fundamental reconsideration in Hght o f the evolving constitutional 

dynamic existing at domestic and European level. The analysis here employs both historical and 

comparative methodologies. The objectives o f the “necessitated” clause have now been overtaken 

by an evolving constitutional framework at national level such as such as the system o f parliamentary 

scrutiny established in the European Union (Scrutiny) Act, 2002 and the novel approaches to 

European constimtionalism adopted as to “variable geometry” . O n a wider level, the proposed 

Treaty Establishing a Constitution for Europe, if enacted, may further compel constitutional change, 

particularly in view o f the reform o f the European legislative process therein, and where 

competences and supremacy are rethought and restructured root and branch. These developments 

reinforce the necessity for a fundamental reappraisal o f the constimtional difficulties surrounding 

Article 29.4.10 as to its inherent scope and original objectives, in light o f the evolving nature of the 

constitutional framework at national level and European level.
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SUMMARY

The author examines the evolving relationship between the Irish and European legal orders from 

two perspectives: that o f Article 234 o f the EC Treaty and Article 29.4.10 o f the Irish Constimtion, 

the respective meeting points o f two legal orders. The role played by Article 234 EC in the operation 

of European Union law in the Irish courts is critically addressed, considering the true locus of 

Article 234 EC in integration through law in the European Union. The operation o f European 

Union law in the domestic legal order presupposes its appropriate and successful implementation. 

Thus the constitutional difficulties surrounding the domestic implementation o f European Union 

law in the Irish legal order are the subject o f analysis here in light o f the evolving constimtional 

framework at national and European level o f relevance. In Part I, the smdy discusses the appropriate 

locus for the preliminary reference mechanism in the context o f considering integration through law 

in the European Union, critically assessing the accounts o f diverse social scientists and political 

scientists in particular in this regard. Great danger exists in over-eulogising the preliminary reference 

procedure in the Irish context especially. “Court-centric” theoretical models where the judiciary and 

their actions are paramount to the model o f analysis that does not take in account a wider range of 

variables relevant to the process, cannot adequately account for the success o f the European project, 

adopting such a limited view of integration through law. A literatiare review of major themes relating 

to the research question posed is undertaken.

In Part II, by undertaking a major qualitative survey, the practical operation o f the preliminary 

reference mechanism pursuant to Article 234 EC is examined within the Irish legal order since 

accession to the European Union in 1973, over three decades. Data compiled and tabulated is 

subject to analysis and interviews conducted on the basis o f the data compiled form part o f this 

analysis. It is concluded here that whilst the numerical total o f preliminary reference requests made 

by the Irish courts to the Court o f Justice in Luxembourg is the lowest o f all o f the Member States, 

that this should not be considered to be the litmus test o f the dialogue and relationship actually 

occurring between the two legal orders. The lower courts have yet to employ the preliminary 

reference mechanism in this jurisdiction in a significant fashion, the range o f areas o f law referred to 

the Court o f Justice tends to be narrow and the diversity o f bodies referring matters is limited, with
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agricultural matters predominating. However, the general incidence o f European Union law matters 

arising in the Irish courts must be compared and contrasted against the rate o f referrals from the 

Irish courts and it would appear that a large proportion o f decisions do not examine the necessity or 

relevance o f a preliminary reference, often at the expense o f a worthwhile dialogue.

In Part III, the analysis focuses upon the parallel fixture to Article 234 EC in the domestic 

Constitution, Article 29.4.10, that purports to “integrate”, at International order level and 

constimtional order level, the European legal order. Major jurisprudential difficulties surrounding 

the constitutional aspects o f implementing Community law in Irish law are identified and assessed 

and are historically and comparatively approached. The study addresses the difficulties attaching to 

the immunity afforded to domestic laws from challenge where “necessitated” by the obligations of 

membership o f the Communities or Union as requiring fundamental reappraisal as to its inherent 

scope and original objectives in light o f the evolving nature o f the operation o f European Union 

law. The “principles and policies” doctrine pursuant to Article 15.2.1 is also the subject of critical 

consideration. The study suggests that recent developments domestically as to parliamentary 

scrutiny o f European legislation, “variable geometry” provisions o f the Irish Constitution and 

certain aspects o f the proposed Treaty Establishing A  Constitution for Europe, indicate cumulatively that 

objectives o f Article 29.4.10 appear to have been overtaken by events unfolding at domestic and 

European level and thus that major constitutional difficulties surround the implementation of 

European Union law in the Irish legal order in this evolving framework. Thus the complex interplay 

o f variables that affects the operation o f European Union law in the Irish legal order is the subject 

o f consideration in this study.
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INTRODUCTION

KEY RESEARCH THEMES

1. The evolving constitutional dynamic that is the relationship between the Irish and European 

legal orders in the three decades o f  membership o f  the European Communities' is the 

subject o f  examination in this study from two perspectives: that o f  Article 234 o f the EC 

Treaty" and Article 29.4,10 o f  the Irish Constitution.^ An understanding o f the operation o f  

European Union law in the Irish legal order requires a holistic understanding o f  its many 

elements. The analysis o f  the use and judicial constmction o f  Article 234 EC (the preliminary 

reference mechanism) and Article 29.4.10 o f  the Constitution (the constimtional clause

' Now European Union.

-Article 234 EC provides as follows:

“The Court o f Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation o f this Treaty;

(b) the validity and interpretation o f acts o f the institutions o f the Community and of the ECB;

(c) the interpretation o f the statutes o f bodies established by an act o f the Council, where those statutes so

provide.

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it considers 

that a decision on the question is necessary to enable it to give judgment, request the Court o f Justice to give a ruling 

thereon.

Where any such question is raised in a case pending before a court or tribunal o f a Member State against whose 

decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court of 

Justice.”

 ̂Article 29.4.10 o f the Constitution, being the Third Amendment o f the Constitution, provides that:

“No provision o f this Constitution invalidates laws enacted, acts done or measures adopted by the State which an 

necessitated ly  the obligations of membership o f the European Union or of the Communities, or prevents laws enacted, acts done or 

measures adopted by the European Union or by the Communities or by institutions thereof, or by bodies competent 

under the Treaties establishing the Communities, from having the force of law in the State.” (Emphasis supplied).
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governing the implementation o f European Union law in the domestic legal order) results in 

a fruitful and instructive inquiry, given that these clauses together constimte the external and 

internal meeting points o f the Irish and European legal orders. Thus the usage and role o f 

Articles 234 EC in Irish law and the constitutional framework relating to the implementation 

o f European Union law in the Irish courts are the primary issues for consideration in this 

smdy. The operation o f  European Union law in the domestic legal order is affected 

significandy by both clauses. The operation o f Article 234 EC is dependent upon the proper 

domestic implementation o f European Union law and so an understanding o f the operation 

o f the two clauses demonstrates how the use and significance o f European Union law in the 

Irish legal order is a complex interplay o f many variables. A dual-faceted inquiry as to the 

operation and effects o f these clauses in this evolving constitutional relationship forms the 

basis for the study conducted here.

SIGNIFICANCE OF THE STUDY

2. Many N orth American social scientists/ in considering the success o f the European project, 

have contended that the preliminary reference procedure has operated as a central plank in 

the process o f integration through law in the European Union. They suggest that the 

preliminary reference procedure has affected legal cultures, legal processes and judicial 

practices, whereby the Court o f Justice in Luxembourg has been called upon by Member 

State courts at various levels o f jurisdiction to engage in a process o f communication or 

dialogue by referring a point o f law to the Court o f  Justice for guidance. Many have 

contended that this process has thus enabled the Court o f Justice to respond in a distinctive 

and meaningful way and to shape the nature o f the legal evolution taking place by virtue of 

that very process. The process, however, described by such theorists is inherendy limited, 

relating exclusively to “court-centric” activities, where the activities o f  the judiciary form the 

epicentre o f the theory employed, as distinct from integration through the legislative

■* C f Alter Establishing the Supremag of E C  Law (Oxford, 2001); Burley & Mattli “Europe before the Court: A Political 

Theory o f  Legal Integration” (1993) 47 International Organization 41 and Burley & Mattli “Revisiting European Court 

o f  Justice” (1998) 52 International Organization 177.
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processes at European or national level or as to the regulatory State.^ However, the value of 

the approach o f the social scientist is to ask “why?” and “how” ’̂ and not to assume that legal 

doctrines, strucmres and jurisprudence have a particular cause and effect, so often the 

outlook and ideology o f legal theorists.’ The consideration o f this limited “court-centric” 

theoretical matrix in the Irish context, as distinct from other integration theories, processes 

or models, forms an important part o f the study conducted here.

3. In the Irish context, the diverse cycles o f historical, economic and political changes 

occurring over three decades o f Irish membership o f the European Union, do not form a 

linear account and the legal dimension o f this evolving relationship o f “Ireland within the 

European Union” is to similar effect. This study attempts to explore precisely how 

important integration through law is in the “court-centric” sense, in understanding the 

development o f the European project. The role that the preliminary reference mechanism 

has played in this evolving entity is also worthy o f analysis. W hether integration through law 

should be perceived in such “court-centric” terms and the role that the preliminary reference 

mechanism has in fact played in the Irish context m ust also be examined. The principal 

themes reflected upon here are thus as to whether Article 234 EC represents an important 

meeting point for dialogue between the Irish domestic courts and the Court o f Justice and to 

what extent the reference mechanism has acted as an enabUng device for integration through 

law to have occurred between the Irish and European legal orders, in the “court-centric” 

sense employed by such theorists.** The maturing of the European project through law, as 

distinct from other spheres o f analysis, activities or disciplines, may be witnessed through the 

judicial and litigant deployment o f Article 234 EC over three decades and so warrants a 

consideration o f the integration that is alleged to have occurred through the use o f law.

* See Grande “The Regulatory State in the European System o f  Multi-Level Governance”, paper delivered at 

“Government and Policy Making in the European Union” (Osnabriick, 2"**- 4'*' November, 2006), available at 

http://web.uvic.ca/jmrrg/Papers.hrml.

See generally McCrudden “Legal Research and the Social Sciences” (2006) 122 LQR 632.

 ̂ See Kilpatrick “Gender Equality: A Fundamental Dialogue” in Sciarra ed., Labour Law in the Courts: National Judges and 

the European Court of Justice (Hart, 2001).

“ Hereinafter, the Court o f  Justice.
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specifically through the usage o f the preliminary reference mechanism at domestic level over 

a limited temporal period ’

4. Article 29.4.10 forms a complementary part o f this study as the internal constitutional 

meeting point for the Irish and European legal orders. Article 29.4.10 purports to provide a 

constitutional licence for the State to join the European Union, but also governs the 

constitutional matrix surrounding the domestic implementation o f European Union law, 

establishing a static domestic immuruty for laws “necessitated” by the obligations of 

Membership and prima facie indirecdy constitutionally integrates the European acquis 

communautaire and by extension the European legal order, into the domestic acquis}'̂  Both 

Article 234 EC and Article 29.4.10 accord significant amounts o f judicial discretion to the 

national courts. Both clauses challenge traditional “constitutionalism” and may be said to 

operate with polarised objectives but yet share common values o f major relevance to any 

consideration o f the evolving framework o f the relationship existing between the Irish and 

European legal orders. Little study if any has taken place this far as to the operation of 

Article 234 EC in the Irish legal order" and recent critical analysis o f the necessity for the 

“necessitated” clause is not apparent.'^ It would appear that the object and operation of 

Article 29.4.10 is accepted without question or criticism in the scholarship today.’’ The

See De la Mare “Article 234 EC in Social and Political Context” in Craig & D e Burca eds. The Evolution of E U  law 

(OUP, 1999).

Although see s.2 o f  the European Communities Act, 1972, that purported to directly integrate the acquis and establish 

the supremacy o f  Community law:

“From the 1st day o f  January, 1973, the treaties governing the European Communities and the existing and future acts 

adopted by the institutions o f  those Communities shall be binding on the State and shall be part of the domestic law thereof under 

the conditions laid down in those treaties.” (Emphasis supplied).

Notice how the “binding effect” is as to the State and not the judiciary or the Constitution per se. As to the objectives o f  

Article 29.4.10 itself, see Casey Constitutional Law in Ireland (3"* ed., Roundhall, 2000) p. 208 et seq, Temple-Lang “Legal 

and Constitutional Implications for Ireland o f  Adhesion to the EEC Treaty” (1974) 11 CMLRev 167, Robinson “The 

Irish European Communities Act, 1972” (1973) 10 CMLRev 352 and 467, Hogan & Whyte Kellj: The Irish Constitution (4''' 

ed., Lexis-Nexis, 2003) para, 5.4.35 et seq.

" See Collins & O ’ ReiUy “The Application o f  Community law in Ireland 1973-1989” (1990) 27 CMLRev 315.

Article 29.4.10 throughout will be referred to interchangeably as the “necessitated” clause.

See Part III above.
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experience o f  the Irish legal order and the European project over 30 years should be 

particularly distinctive in v iew  o f  the timing o f  Irish m em bership o f  the European Union: 

political and legally, the consequences o f  m em bership, such as supremacy and direct effect 

were well know n with their im plications for dom estic constitutionalism''' and membership  

for Ireland began at a time o f  econom ic and constitutional stagnation at dom estic and 

European level, yet w hich eventually w ould see Ireland becom ing a major econom ic success 

story, in an enlarged Europe o f  im m ense regulatory pow ers and increasing geographical 

landmass.'^ T he Irish judiciary over time w ould m eanwhile becom e increasingly 

communautaire, European U nion law w ould increasingly penetrate all public and private 

spheres and pro-European sentim ent would, in the main, be widespread domestically.''’

5. The role that Article 234 EC may be said to have played in this gradual evolution is not 

particularly obvious. The preliminary reference m echanism  pursuant to Article 234 EC is 

often depicted as the “lynchpin” or “cornerstone ” in the relationship betw een the national 

courts and the Court o f  Justice.'^ Its practical operation within a dom estic legal order may 

indeed be a good  indicator o f  the am ount o f  European U nion  law related activity there.'" It

See Robinson “The Irish European Communities Act, 1972” (1973) 10 CMLRev 352 and 467.

See Sweeney The Celtic Tiger Ireland’s Continuing Economic Miracle (2'“< ed.. Oak Tree Press, 1999).

See Campus Oil v. Ministerfor Industiy and Energ)i [1983] IR 82; ICM SA v. Government of Irehtnd (Unreported, High Court, 

Barrington J, 25''' October 1979); Dojle v. A n  Taoiseach [1986] ILRM 693. The major exception of course being the first 

unsuccessful referendum to ratify the Treaty of Nice, which was however subsequently reversed in result in the second 

referendum: see the discussion in Part III above.

C f Alter Establishing the Supremag of E C  Lm u i  (Oxford, 2001); Burley & Mattli “Europe before the Court: A Political 

Theory of Legal Integration” (1993) 47 International Organization 41 and Burley & Mattli “Revisiting European Court 

o f Justice” (1998) 52 International Organization 177. Cf. Tridimas “Knocking on Heaven’s Door: Fragmentation, 

Efficiency and Defiance in the Preliminary Reference Procedure” (2003) 40 CMLRev 9; Kilpatrick “Gender Equality: A 

Fundamental Dialogue” in Sciarra ed., Labour Eaiv in the Courts: National Judges and the European Court ofJustice (Hart, 2001); 

Kilpatrick “Community or Communities o f Courts in European Integration? Sex Equality Dialogues Between UK 

Courts and the ECJ” (1998) 4 ELJ 121. See Part I generally infra.

See Golub “The Politics o f Judicial Discretion: Rethinking the Interaction between NaUonal Courts and the European 

Court o f Justice” (1996) 19 West European Politics 360; Golub “Modelling Judicial Dialogue in the Eurofxan Community: The 

Quantitative Basis of the Preliminary References to the ECJ” (EUI, Robert Schuman Centre Working Paper 58/96), available at 

www.iue.it: Chalmers “The Much Ado About Judicial Politics in the United Kingdom: A  Statistical Analysis of Reported Decisions of
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may in fact provide evidence o f the nature o f the communications fostered between 

Member State courts and the Court o f Justice and o f the extent o f the penetration o f the 

European regulatory machinery into domestic legal systems. However, these factors remain 

mere variables and the influence o f historical phases o f integration upon the operation of 

Article 234 EC in any Member State is one o f enormous importance, warranting considered 

reflection.'■* Moreover, the net total o f preliminary reference requests referred from the 

national courts to the Luxembourg court is but a numerical one. A comparative analysis o f 

the amount o f  preliminary references referred by other Member State courts is necessary, 

particularly as to similar situated countries, population-wise, for example, to understand this 

numerical quantity. This, however, may not yield a sufficiendy nuanced approach. The types 

o f bodies referring, the extent o f lower and higher court participation in the process, the 

areas o f law refereed, the role o f the State in reference proceedings and the role o f individual 

litigants, pressure groups and members o f the judiciary, all are empirical factors that must be 

reflected upon qualitatively and holistically. Comparative and inter-disciplinary 

methodologies o f construing and understanding preliminary reference rates are considered in 

detail in this study.

6. The constitutional reception by the Irish judiciary o f key constimtional doctrines as 

enunciated by the Court o f Justice is also a matter warranting extensive consideration. It 

might have been thought that our ^to-Communautaire judiciary would be more likely to refer 

questions o f European Union law as arising to the Court o f Justice than their judicial 

colleagues elsewhere. An issue to be examined here then is whether a Communautaire 

judiciary, referring few matters to the Luxembourg Court, sits iU with the over-whelming 

body o f opinion within social and political science, that the domestic courts act as the 

“m otors” o f integration and that the dialogue sustained through Article 234 EC engineers 

this process o f integration."” Hence, a key question to be addressed here is whether a single

United Kingdom Courts Invoking E U  Laiv 1973-1998" (Harvard Jean Monnet Working Paper 1 /00), available at 

www.jeanmonnerpropram.orp.

D e la Mare “Article 234 EC in Social and Political Context” in Craig & D e Burca eds. The Evolution o /E U  lam (OUP, 

1999).

Cf. Alter Establishing the Supremacy of E C  Eaiv (Oxford, 2001).
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theory o f integration through law in the European Union may adequately or competently 

account for the success of the European project in uniting and converging legal cultures and 

systems, as so many social and political scientists suggest is possible. Perhaps it is the case 

that “court-centric” models do not adequately account for the successes o f the European 

project, that is now to a large extent a “regulatory” State, possessing far-reaching legislative 

powers, resulting from enhanced regulatory competence decade by decade. Treaty by Treaty. 

Equally so, “inter-court” competition, judicial empowerment,"' judicial “self-interest” 

judicial activism,"’ game theory"'* or “strategic interaction”,"̂  may not explain the 

extraordinary dynamic that is alleged to have occurred between the national courts and the 

Court o f Justice. Some have wryly commented that “ [p]olitical Science has discovered the 

European Court o f Justice. But has it discovered law?”"*̂ It will be explored here whether 

such contentions are compelling, and whether these explanations o f national participation in 

the Article 234 EC process are:

“almost exclusively built on inspired extrapolation from an overall impression of 

active reference activity by national courts, rather than on qualitative evaluation o f 

the content and styles o f judicial com m unication..

See Alter op.cit.

-- See Burley & Mattli “Europe before the Court: A Political Theory o f  Legal Integration” (1993) 47 International 

Organization 41

and Burley & Mattli “Revisiting European Court o f Justice” (1998) 52 International (Organization 177.

-^See Rasmussen On ham and Poliiy in the Eurvpean Court of Justice: A  Comparative Study in Judicial Voliiy making (Nijhoff, 

1986).

See Garrett, Kelemen & Schulz “The European Court o f  Justice, National Governments and Legal Integration in the 

European Union” (1998) 52 International (Organization 149.

25 See Nyikos Data Set on 'National Court Compliance with European Court of Justice Decisions in E U  Preliminary Reference Cases 

1958-2000, (University o f  Virginia, Geospatiaal and Statistical Data Center, 2000), available at

http: /  /fisher.lib.virginia.edu / collections /stats /ecj /  and “The European Court and National Courts: Establishing 

Legitimacy Through Elite Compliance” (Fall 2001, unpublished manuscript).

Armstrong “Legal Integration: Tlieorising the Legal Dimension o f  European Integration” (1998) 36 JCMS 155. 

Kilpatrick “Gender Equality: A Fundamental Dialogue” in Sciarra ed., Laiyour haiv in the Courts: National Judges and the 

European Court of Justice (Hart, 2001) p. 31, at p. 35,
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If no such extraordinary dynamic exists within a jurisdiction through a sheer lack o f 

preliminary references, what this may entail for an individual M ember State, even if  the 

judiciary o f that State tend towards a Communautaire approach to all matters European, is an 

open question. The preliminary reference mechanism may be fairly said to be over-eulogised 

in many accounts o f integration through law in the European Union and so the real 

challenge remains o f discerning the proper locus o f Article 234 EC within integration 

through law in the European Union.'*

7. The inquiry study here will then consider the other domestic meeting point for European 

integration through law, as contained in Article 29.4.10 o f the Constitution, relating to 

implementation o f European Union law in the Irish legal order. This study purports to 

identify major constitutional difficulties surrounding aspects o f  implementing European 

Union law in the Irish legal order in light o f the evolving constitutional superstructure 

existing at national and European level. This study conducted here o f the operation o f the 

preliminary reference procedure in the Irish legal order presupposes that European Union 

law is appropriately implemented in domestic law. The domestic immunity attaching at 

constitutional level to European Union law measures implemented is identified as operating 

in an unsatisfactory fashion, requiring review in light o f  the evolving constimtional 

framework impacting at domestic and European levels. A fundamental question posed by 

the remainder o f the study here is thus as to whether a sweeping immunity as contained in 

Article 29.4.10 o f  the Constimtion, afforded to domestic laws implementing Community law 

so as protect them from unnecessary constitutional challenges where the measures 

themselves may be said to be “necessitated” by the obligations of membership, still 

warranted in 2006.

8. This question will be posed against the backdrop o f particularly awkward judicial 

construction o f the clause in the Supreme Court in recent times and avoidance by litigators

-* Sec generally Kilpatrick “Gender Equality: A Fundamental Dialogue” in Sciarra ed., labour Laiv in the Courts: National 

judges and the European Court of Justice (Hart, 2001); Kilpatrick “Community or Communities o f  Courts in European 

Integration? Sex Equality Dialogues Between UK Courts and the ECJ” (1998) 4 ELJ 121.



thereof."^ The Court o f Justice has in fact been called upon by the Supreme Court recently, 

pursuant to Article 234 EC, to assist in the interpretation o f the clause, it is submitted 

incorrectly, thereby overburdening the Luxembourg Court with questions capable of 

resolution at national level, representing a m ost unfortunate meeting point for Articles 

29.4.10 and 234 EC, o f the device to domestically implement European Union law 

constitutionally and the device to refer disputes points o f European Union law arising 

domestically.^*' M oreover, the formidable and far-reaching legislative, political and 

constimtional changes effected in recent times form part o f this context also. First and 

foremost, the regime o f  systematic parliamentary scrutiny established to debate European 

legislation in the Oireachtas, pursuant to the European Union (Scrutiny) Act, 2002, surely is 

of major significance. Concerns expressed as to the inherent “democratic deficit” apparent 

through the operation o f s. 3 o f the European Communities Act, 1972, permitting Ministers 

to amend primary legislation via delegated legislation in order to facilitate the 

implementation o f  European Union law, may surely be said to be met by the mechanisms set 

out in the Act o f 2002.^'

9. Moreover, the new constitutional provisions introduced by way o f referendum in order to 

facilitate the Irish State’s participation in the “variable geometry” provisions o f the 

Amsterdam and Nice treaties respectively,^" have entailed that there are aspects of

As to the former, See Keane CJ (as he then was) in Browne v. Inland [2003] 3 IR 205, 221.

See Case C -221/05 Sam McCauley Chemists (Blackpool) Ltd. v. Pharmaceutical Sode^ of Ireland, nyr, IS* July, 2006.

See Meagher v. Minister for Agriculture [1994] 1 IR 329; B^port of the Constitution Review Group (Constitution Review Group, 

1996) p. 113 et seq.-, Hogan “The Implementation o f  European Union law in Ireland: The Meagher case and the 

democratic Deficit” (1994) 2 IJEL 190; Whelan “Constitutional law- Meagher v. Minister for Agriculture” (1994) 15 DULJ 

152; Travers “The Constitutionality o f  the Implementation o f  EC Directives into Irish Law Revisited” (1994) 88 GLSI 

99; Doherty “Land, Milk and Freedom- Implementing Community law in Ireland” (2004) 11 IJEL 141

See Articles 29.4.6 and 29,4.8, the 18'*' and 26* Amendments to the Constitution respectively. Currently, the options 

or discretions clauses relate to police and judicial co-operation in criminal matters, closer co-operation, free movement 

o f persons, the Schengen Agreement and enhanced co-operation. As to variable geometry, see Craig & De Biirca E U  

Law: Texts, Cases <&' Materials (3̂  ̂ cd., OUP, 2003) pp. 44 et seq. See Hogan & Whyte op.cit., para 5.3.86 et seq\ Brown 

Enhanced Cooperation: A  Two Tier Europe (Institute o f  European Affairs, 2002); see Travers “The Reception o f  Community 

Legislation into Irish law and Related Issues Revisited” (2003) 37 Irish Jurist 58; Usher “European Union Variable
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membership o f the European Communities and Union that now are mediated through 

“ flexible constitutionalism”, permitting the Oireachtas to sanction participation in diverse 

areas o f the “variable geometry” that is two-tier Europe now, where at its m ost basic certain 

States participate in certain actions at will, whilst others do not. N o further constitutional 

referenda are necessary now in order for the State to so participate. Thus a pragmatic 

approach is adopted as to constimtionalism, o f a m ost far-reaching kind, providing for an 

alternative means o f  protecting sovereignty. Clearly, this flexible and dynamic attitude to 

European constimtionalism is at variance with the static domestic immunity attaching to 

laws shielded by the “necessitated” clause.

10. Within the Treaty Establishing A  Constitution for E u r o p e not yet ratified and politically losing 

viability, a wide variety o f measures, if enacted, would impact quite significantiy upon the 

“necessitated” clause and its operation. Whilst the probability o f these changes taking effect 

is far from certain, nonetheless the Treaty provides an im portant and useful template for 

consideration in this study on account o f its potential impact. The relevant elements of the 

draft Treaty thus warrant careful analysis in this study and are considered in specific detail in 

Chapter 6. Primarily, supremacy of a far-reaching kind is enshrined explicitly within the 

Treaty for the first time. Part I, Title I, Article 1-6 o f the Treaty Establishing a Constitution for 

Europe, provides as follows:

“The Constitution, and law adopted by the Union’s Instimtions in exercising 

competences conferred on it, shall have primacy over the law o f  the Member 

States.”’'* (Emphasis supplied).

geometry or concentric circles: patterns for the European Union” (1997) 46 I.C.L.Q. 243; Harmsen “European Union: 

A European Union o f  variable geometry: problems and perspectives” (1994) 45 N.I.L.Q. 109 

33 OJ 2004 C310 p. 1.

3-* Article 1-5.1 o f  the Constitutional Treaty, however, provides that the fundamental constitutional structures o f the 

Member States are an integral part o f  the national identity that must be respected, arguably tempering the tone o f the 

clause.
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Thus, the Treaty thereby purports to eliminate any doubts as to kompetent^-kompeten:^^' The  

Treaty further provides for constitutional com petences to be catalogued unambiguously, 

setting out areas o f  exclusive, shared and supporting spheres o f  operation for the States and 

U nion alike.’'̂ T hough  there may be certain shortcom ings attaching to the proposed division 

o f  com petences so explicitly, considered in detail above in Part III, Chapter 6, the object and 

effect o f  this detailed clarification o f  a kind not previously existing in the Treaties is 

nonetheless o f  im portance. Thus the putative level o f  clarity o f  the division o f  legal orders is 

enhanced and a new  form o f  constitutionalism  is embraced, with im proved “input- 

legitimacy” in to the U nion  decision-m aking process.’  ̂ A major reform  o f  the European  

legislative process is also set out therein: Subsidiarity is enshrined in Article 1-9(3) o f  the 

Treaty. M oreover, a Protocol on the Application o f  the principles o f  Subsidiarity and 

Proportionality is attached to the Treaty, providing for extensive advance consultation and 

participation on  the part o f  the Irish parliament in the European legislative process.^* Judicial

See Dougan Some Comments on the Praesidium's 'Draft Treaty Establishing a Constitution for Europe (The Federal Trust 

Constitutional O nline Paper Series N o. 07 /03 . h ttp :/ /s s rn .c o m /ahstracf=.S0996.3. March, 2003) at pp. 5-6; K um m  & 

Cornelia “The Primacy Clause o f  the Constitutional Treaty and the Future o f  Constitutional Conflict in the European 

U nion” (2006) 3 Int. J. Con. L. 473, who state that cumulatively, the supremacy clause, ratification procedure (in art. IV- 

447) and structural reform s in the Treaty make a contribution to  strengthening the authority o f  EU law over national law 

(at p. 491). Cf. K um m  “T he Jurisprudence o f Constitutional Conflict: Constitutional supremacy in Europe before and 

after the Constitutional Treaty” (2005) 11 ELJ 262. Article 1-5.1 o f the Constitutional Treaty, however, provides that the 

fundamental constitutional structures o f  the M ember States are an integral part o f  the national identity that must be 

respected, arguably tem pering the tone o f the clause.

Although the system established is no t w ithout its faults, particularly as to boundary problem s between the domain of 

shared and exclusive com petence. See D ashw ood “The Relationship betw een the M em ber States and the European 

U nion/E uropean  com m unity” (2004) 41 CMLRev 355; Craig “Competence: clarity, conferral, containm ent and 

consideration” (2004) 29 ELR  323.

Lenaerts & G erard “The Structure o f  the Union according to  the Constitution for Europe: the em peror is getting 

dressed” (2004) 29 ELR  289, 321, referring to the widespread extension o f  the co-decision procedure in U nion decision 

making in the Treaty. “Inpu t legitimacy” addresses the question o f direct legitimisation o f political pow er through the 

democratic participation o f  the citi2ens or their elected representatives in transparent decision-m aking and constitution- 

making procedures.

There have, o f  course, been previous similar instrum ents, bu t none quite so far-reaching: see De Burca “Reappraising 

Subsidiarity’s Significance A fter A m sterdam ” Qean M onnet W orking Paper N o. 7/99), available at 

www.jeanm onnerprogram .org.



scrutiny o f the process before the Court o f Justice is also contained within this reformed 

legislative system in Art. III-270.

11. These provisions cumulatively entail that a static immunity attaching to domestic laws in 

order to shield them  from challenge itself is challenged in the face o f these measures. 

Arguably measures implementing European legislation should not be shielded irrevocably 

from scrutiny by reason o f their “necessitated” status in light o f recent legislative, 

constimtional and Treaty based changes (if adopted), enhancing significantly the democratic 

credentials o f the legislation enacted. The Constitution Review Group, when reviewing the 

substantive and operational workings o f the Constitution in 1996 decided against any 

amendments being made to the “necessitated” clause then.’’’ Rather, they contended that the 

wording o f the clause, specifying immunity only to laws “necessitated” by membership and 

not those “consequent upon” membership as originally drafted'*" was not too restrictive and 

in fact operated to offer democratic safeguards to the people, by requiring constitutional 

consent in the event o f developments occurring in the Communities or Union, not 

envisaged in the Treaties. Moreover, the Constitution Review G roup concluded that whilst 

they did not recommend change so as to require the implementation of Community 

directives by way of primary legislation if the amendment o f a stamte were involved, 

nonetheless they sought to draw attention to deficiencies o f the operation o f s. 3 o f the 

European Communities Act, 1972, which permitted Ministerial amendment o f Statute by 

way of delegated legislation.'" Those deficiencies, they noted, entailed the absence o f

Report of the Constitution Review Group (Constitution Review Group, 1996) p. 113 et seq.

See the extensive consideration o f  the legislative history o f  the Article in Part III.

■" See S.3 o f  the European Communities Act, 1972 provides that:

“(1) A Minister o f  State may make Regulations for enabling section 2 o f this Act to have full effect.

(2) Regulations under this section may contain such incidental, supplementary and consequential provisions as appear 

to the Minister making the Regulations to be necessary for the purposes o f  the Regulations (including provisions 

repealing, amending or applying, with or without modification, other law, exclusive o f  this Act).

(3) Regulations under this section shall not create an indictable offence.

(4) Regulations under this section may be made before the 1st day o f  January, 1973, but Regulations so made shall not 

come into operation before that day.”
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appropriately scrutinised secondary legislation, that could have major constitutional effects 

or could have substantive regulatory impact, that could result in powers being accorded to a 

Minister in the absence o f rigorous Oireachtas debate or, in fact, any substantive 

consideration whatsoever. However, the review undertaken by the Group was, it is 

submitted, a particularly narrow one without much discussion or deliberation and temporally 

was a review that was to take place prior to many changes o f major constitutional 

significance, domestically and at European level discussed above that would impact with 

major significance upon the “necessitated” clause, that surely tempers its conclusions.

12. European Union law implemented domestically benefits from a constitutional shield or 

immunity, pursuant to Article 29.4.10. This constimtional shield has been problematic in the 

context o f its judicial interpretation over a 30 year period. Moreover, within the context of 

the Irish constimtion and European affairs, a major structural and substantive change has 

occurred as to constitutional flexibility, pursuant to Article 29.4.6 and 29.4.8. There, in the 

area of “variable geometry” , a broad policy discretion has been granted to parliament to 

choose to participate in particular European Union activities without the necessity for a 

constitutional referendum for each new activity or choice. The nature o f the sovereign 

relationship between Europe, the State and the people has thus been altered. Moreover, 

major reform has taken place as to parliamentary scrutiny o f European Union legislation in 

the Houses o f the Oireachtas. Hence major constitutional changes surrounding the domestic

See also Meagher v. Minister for Agriculture [1994] 1 IR 329, referred to by the G roup in the course o f  their discussion. See 

also H ogan “T he Im plem entation o f  European U nion law in Ireland: The Meagher case and the democratic D eficit” 

(1994) 2  IJEL 190. See also W helan “Constitutional law- Meagher v. Minister fo r  Agriculture” (1994) 15 DULJ 152; Travers 

‘TTie Constitutionality o f  the Im plem entation o f  EC Directives into Irish Law Revisited” (1994) 88 GLSI 99; Doherty 

“Land, Milk and Freedom - Im plem enting Com m unity law in Ireland” (2004) 11 IJEL 141.
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implementation and operation o f European Union law form the basis for the review and 

analysis conducted here in Part III.

Temporal Limitations of Study and exceptions to range

13. A temporal limitation o f a 30 year period is adopted throughout this study, beginning from 

1973 to 2003, with sub-ranges o f three 10 year periods employed. 1973 is selected as the 

commencement date for the analysis throughout in light o f the fact that Ireland’s 

membership o f the European Union begins from this particular calendar year. Thus 1973- 

1983, 1983-1993 and 1993-2003 are the temporal limitations employed throughout this 

study. The temporal range is also limited to the period prior to the enlargement o f the 

European Union from 15 to 25 States in 2004 and to 27 States in 2007. Where this is not 

possible factually in exceptional situations of major relevance to the analysis o f data in the 

study, in Chapter 4 as to the data relating to Internal Market Scoreboard and its relevance to 

the preliminary reference usage data, where such data can only be compared since 1997 and 

Chapter 5 as to the constitutional construction o f delegated legislation in the Irish courts, 

where the m odern caselaw only begins in the 1980s, temporal exceptions are applied. These 

temporal exceptions allow for alternative methods o f understanding the questions addressed 

here and provide useful methodological comparators. Where there is special merit in noting 

particular events, judicial decisions or political activity occurring outside the restricted range, 

express justification is made for this usage o f materials outside o f the main temporal 

limitation used otherwise throughout. However, these references only apply in exceptional 

circumstances.

Methodology of Study

14. In Part 1, a literature review o f the major research themes addressed in the study is 

conducted in order to ascertain the place o f the preliminary reference procedure within the 

scholarship o f certain social scientists and to consider in particular the m anner in which the 

major conclusions drawn in the studies outlined are reached. The theories presented by such 

social scientists are considered in Part 1 and the empirical research conducted to evaluate the

14



major conclusions of Part I is presented in Part II. In Part II, an empirical analysis and 

exploratory and qualitative research methods were employed, as were informal interviews, 

basic caselaw compilation and tabulation and a focus group seminar, with judges and staff at 

the Court o f Justice, Irish Courts Service and specialist practitioners as the objects of the 

research throughout. The materials and technology tools listed below in “Sources” were 

employed to compile a sufficient databank of caselaw, using databases and qualitative 

research methods. This data in turn was compiled and tabulated by the author into a series 

of charts and tables, based upon a number of pre-determined headings selected. The list of 

tables is set out infra. The results of the analysis of the tabulated materials is summarised in 

Part II. A case study as to the results tabulated in a select is contained in Chapter 3. The 

following individuals were interviewed in order to contextualise the findings of the data and 

to enable their analysis; Mr Justice O Caoimh, Anthony Collins SC, Ms. Justice Susan 

Denham, Mr. Justice Roderick Murphy, Mr. Justice Nial Fennelly, His Honour Judge Brian 

McMahon, His Honour District Justice William Hamill, Dr. Siofra O ’ Leary, Henry Abbott, 

James Bourke and Ronan Kennedy. Express requests for confidentiality preclude the 

publication of the precise results of these interviews. However, they are reflected where 

appropriate in Part II of the study and the formula employed in interviews is set out below. 

The focus group seminar is intended to denote the seminars of the Dublin Legal Workshop 

and Irish Centre for European law in 2005 and 2006 respectively where the findings of this 

smdy were presented as papers to particular groups of academics and students in the first 

instance and practitioners and judges in the latter instance.

15. Both a “research before theory” and “theory before research” model of qualitative research 

are employed here, as set out in the diagram below:

Idea>Literature Review> Design> Data Collection and Organisation> Analysis and

Findings> Dissemination.'*"

Berg Qualitative V^search Methods fo r  the Social Sciences (3'** ed., AUyn & Bacon, 1998) p. 18.
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By using interviews, data collection and data compilation as the choice o f primary research 

methodology for Part II, the smdy capmres both the individual’s point o f view as to the 

operation o f the Article 234 EC procedure in the Irish legal order (from the interviewee’s 

perspective) and the impact that the preliminary reference procedure has had upon the issue 

o f integration through law in the European Union (from the data collected and compiled). 

The interviews that were conducted were not rigidly or formally structured, but rather were 

flexible and semi-structured, using a general template o f questions, without a questionnaire 

or other document for the subject to complete, allowing the perspective or viewpoint of 

interviewees to be freely discovered.'*’ Three basic questions were posed to all interviewees, 

these being as to; (a) the num ber o f preliminary references from the Irish courts (b) the Irish 

courts and judicial bodies referring questions to the Court o f Justice and (c) the areas o f law 

subject to referral by the Irish courts.

16. The practical operation o f European Union law in the national courts is affected by the 

constitutional issues surrounding its implementation into the Irish legal order. Thus this 

latter issue is addressed to complement the study conducted in Parts I and II and to consider 

holistically the factors affecting the European Union in an Irish context. The smdy aims to 

consider in Part III the domestic implementation o f European Union law, operating at a 

constitutional level through an immunisation o f domestic laws from attack. In Part III, 

Chapter 5, a Umited literature review is initially conducted, followed by a historical 

contextuaUsation o f the research problem posed. The historical contextualisation o f the issue 

to be addressed is followed by a detailed review o f the major caselaw relating to Article 

29.4.10. In Chapter 6, a comparative analysis is adopted. There, approaches used in other 

major legal systems are considered as to delegated legislation and the implementation of 

European Union law into a national legal system. In addition, a comparative analysis of 

certain other European States parliamentary scrutiny regimes is conducted. Several case

43  .
A semi-structured interview is a method o f  research used in the social sciences. Semi-structured interviews are 

flexible, new questions can be brought up during the interview as a result o f  what the interviewee says, so the interview 

flows more like a conversation than a structured interview which has set questions. The interviewer may have a 

framework o f  themes that he wishes to explore. See Drever Using Semi-structured Interviews in Small-scale Research: A  

Teacher's Guide (SCRE, 2003).
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studies are employed to consider parliamentary scrutiny and the “principles and policies” 

doctrine pursuant to Article 15.2.1. The results o f the caselaw reviewed in Chapter 5 are 

tabulated.

17. Comparative and historical methodologies are employed throughout Part III in order to 

consider how other legal systems and culmres have addressed problems that domestic law 

faces. Comparative analysis is a useful methodology for considering the desirability of forms 

o f legal regulation successfully introduced or adopted in other jurisdictions.C om parative 

research can reveal the deeply entrenched and typically unnoticed parochial assumptions that 

members o f one legal system and culmre possess with respect to the nature o f law. 

Comparative analysis often highlights the discrepancy between law in theory and in practice. 

Comparative law facilitates more critical questioning attitudes towards law and offers a 

valuable framework to explain conflicts and differences between legal concepts and 

particular provisions. Historical methodologies are important to employ given that many 

examples o f legal research presuppose certain aspects o f knowledge o f the past.'*  ̂ Historical 

contextuaUsation in a dissertation allows reforms to be considered in a wider and more 

sophisticated manner. ContextuaUsation interprets the past not for its own sake but allows 

the significance and implications o f current events to be more adequately understood than 

might otherwise be the case. This range o f methodologies is employed in order to give 

greater insight into the constimtional difficulties surrounding the domestic implementation 

of European Union law on many levels.

Sources and Order of Sources

18. Sources employed for Part I were secondary materials consisting o f legal periodicals, 

textbooks, working papers and social science periodicals. Primary sources employed for Part

Kahn-Freud “On Uses and Misuses o f  Comparative Law” (1974) 37 MLR 1.

Weinstein “Coming o f  Age: Recognising the Importance o f Interdisciplinary Education in Law Practice” (1999) 74 

WLR319.
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II include caselaw, both o f the Irish courts and o f the Court o f Justice. All major legal IT 

databases, including the BAILII website, the Curia website, Lexis-Nexis, Wesdaw Ireland 

and UK, Heinonline and Justis Reports were searched in order to compile the databank of 

cases that are presented in tables, listed above.^ Searches were also conducted in periodicals, 

the Central Office o f the High Court and in the Court o f Justice Library in Luxembourg. 

The findings o f a research thesis, from Marie Ovlissen, were employed.^’ The results o f 

interviews and seminar focus groups were used in the compilation o f the tables produced. 

Textbooks, working papers and periodicals formed secondary sources in Part II. In Part III, 

primary sources employed included caselaw of the Irish, US and UK courts, the 

parliamentary history o f Article 29.4.10 o f the Constitution and the European Communities 

Act 1972. Constimtional materials from Germany and the Netherlands were considered in 

some detail. Periodicals, textbooks and working papers were the dominant secondary 

sources used in Part III.

Outline of Thesis

19. Chapter 1, Part I discusses the court-centred theoretical framework o f certain social 

scientists, that places the preliminary reference mechanism at a critical point in integration 

through law in the European Union and attempts to define the appropriate locus for Article 

234 EC in the Irish Courts, prior to undertaking a substantive qualitative survey in Part II of 

the acmal operation o f  Article 234 EC in the Irish courts over a 30 year period. Chapter 2, 

Part II thus deals with the actual dialogue that has occurred between the domestic courts and 

the Court o f Justice over a 30 year period, employing the theories considered in Chapter 1, 

which is charted empirically. Hence the relationship between the two legal orders is 

considered in Hght o f the findings in Part I. Chapter 3 discusses the operation o f Article 234 

(3) EC and considers the constimtional dimension to Article 234 EC in order to supplement 

the findings in Chapter 2 as to the nature o f the dialogue taking place. O ther aspects o f the 

preliminary reference procedure relevant to understanding the dialogue analysed in Part II

Part II, Ch. 2.

Ovlissen “Preliminary References Under TEC 177: A Comparative Study o f  the Practice o f  the Danish and Swedish 

Courts” (Unpublished LL.M thesis, EUI Florence, 1998).
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are thus considered. Chapter 4 evaluates the research findings o f Part II o f  the study, using 

comparative methodologies and inter-disciplinary modes o f analysis are considered in 

particular where appropriate. Part III addresses the practical operation o f European Union 

law in the Irish courts and how it is implemented into the Irish legal order, completing the 

elements necessary to holistically understand the practical use o f European Union law in 

Ireland. Chapter 5 describes the historical context and jurisprudential difficulties surrounding 

the constitutional aspects o f implementing European Union law in Ireland that in mrn 

impact upon its practical operation in the Irish courts. Chapter 6 concludes by drawing upon 

comparative methodologies relating to delegated legislation and discusses the events at 

national and European level warranting a reconsideration o f the manner in which European 

Union law is implemented in the jurisdiction, in light o f the findings in Chapter 5 o f the 

study. Parts I, II and III thus address both the external and internal meeting points of the 

Irish and European legal orders and the unravelling dynamic o f the relationship over a 30 

year period, with its many evolving elements.
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PART I: SOCIAL SCIENCE AND INTEGRATION 

THROUGH LAW IN TH E EUROPEAN UNION: IS THE 

PRELIMINARY REFERENCE MECHANISM 

PROPERLY UNDERSTOOD?

CHAPTER 1: WHAT IS THE TRUE LOCUS OF THE PRELIMINARY 

REFERENCE PROCEDURE IN THE IRISH LEGAL ORDER?
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INTRODUCTION

1. The Article 234 EC preliminary reference procedure is suggested by inany social scientists to 

have been a critical device in the process o f integration through law in the European Union, 

enabling a relationship o f co-operation to result from a sustained dialogue between national 

domestic courts and the Court o f Justice in Luxembourg.’ The process o f integration 

through law usually depicted by such theorists is a limited one, inherendy based on court- 

centred practices and judicial activities and not legislative or regulatory processes or any 

other variables. Thus the importance o f the Article 234 EC preliminary reference procedure 

in understanding European integration through law, as distinct from history, economics or 

politics, is an issue beset with many difficulties. Should integration through law in the 

European Union be considered from this limited perspective o f the preliminary reference 

mechanism, as many social scientists suggest? And further, does the empirical or normative 

assessment o f integration through law offer a more insightful view-point? And what is it 

about “court-centric” integration through law that m ost accurately or dynamically captures 

the phenom enon that is European integration, affecting legal culmres, legal systems and 

judicial practices, rather than integration occurring through legislative or regulatory practices? 

It is this limited “court-centric” theoretical model o f European integration that forms the 

basis for analysis here in the Irish context.

2. Few legal commentators have yet to address either critically or comprehensively this growing 

mass o f scholarship emanating from social scientists, in particular from the US, as to 

integration through law in the European Union where the preliminary reference mechanism 

has been considered extensively. Those who do, however, make the compelling argument 

that the Article 234 EC procedure is over-eulogised and under-empirically assessed in this

' The various theories employed by social scientists are set ou t here generally first, drawing heavily upon the 

classifications o f  Burley and Mattli “E urope Before the Court: A Political Theory o f  Legal Integration” (1993) 47 

International Or^anii^ation 41.
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emerging scholarship.' Even some of the most comprehensive and data-based work o f  these 

social scientists may be alleged to be “under-nuanced” as will be outlined below. Perhaps a 

good example o f why this issue is worth considering is the statistical data as to the use o f the 

reference mechanism in Ireland.^ The general numerical use o f the process is rather low in 

the Irish courts, in comparison to other EU states, especially in recent years, yet the Irish 

judiciary m ust be said to be one o f the m ost obedient disciples o f  European integration and 

have for the m ost part unquestioningly accepted the acquis communautaire. However, the 

number o f  references in the m ost active referring court has gone into decline recently and an 

increasingly less communautaire judiciary might be said to be palpable here generally. So what 

role does the preliminary reference procedure actually have in such instances and how does 

this affect the assessment o f the commentators, social scientists or otherwise, as to the 

process o f integration through law in the European Union?

3. By far, the absence o f consideration o f case law or empirical material in the work o f the 

social scientists endeavouring to provide insights into the operation o f the preliminary 

reference mechanism in their accounts o f integration through law in Europe is particularly 

striking, as will be demonstrated below. Indeed, where empirical data is used, the treatment 

tends to be selective and highly generalised applications result therefrom. Arguably, the 

principal difficulty facing a non-social or political scientist in examining this body of 

scholarship is to accept the speculative and under-proven namre o f  social and political 

science theories to the lawyer’s eye and to consider it accordingly. The transatlantic gap is a 

wide one and understanding 15 Member States'* and their judicial acceptance and application 

of European legal norms is not without its difficulties from afar. Moreover, it is trite to say 

that the individual integration o f the acquis communautaire into any legal culture often involves 

a unique local appreciation.

2 See the account by Kilpatrick “Community or Communities o f  Courts in European Integration? Sex Equality

Dialogues Between UK Courts and the ECJ” (1998) 4 ELJ 121 and “Gender Equality: A Fundamental Dialogue” in

Sciarra ed., Labour Laiv in the Courts: National Judges and the European Court ofJustice (Hart, 2001).

 ̂See Introduction above.

■* N ow  25. However, this study temporally is Limited to a 30 year period ending prior to the Enlargement o f  the Union to

25, then 27 Member States. The temporal range o f the study is set out supra.
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4. It is also o f some importance that most o f the social scientists studying the context and 

development o f integration through law in the European Union are political scientists,  ̂ an 

academic field whose subjects and methods encompass the humanities and the social 

sciences and considers normative and positive theory, behaviour, instimtions, processes and 

poHcies, constituting a field differing considerably from the type o f training, methodology 

and reasoning that lawyers are familiar with. It is proposed at this juncture to consider the 

theoretical models adopted by many of the social scientists in their analysis of the 

preliminary reference mechanism and then to examine the legal theorists response thereto. A 

key question for examination remains whether social science offers the most useful insights 

in this regard in its attempts to “go beyond doctrine”?̂  Penultimately, the application of 

these models will be considered in the Irish context. Finally, the question will be addressed 

as to what role the Article 234 EC procedure ought to have in the study o f European legal 

integration, with regard to the peculiarities o f the Irish experience over three decades o f 

membership o f the European Union. ^

INTER COURT COMPETITION AND THE LOWER COURTS AS THE MOTORS OF

INTEGRATION THROUGH LAW

5. As far as the preliminary reference mechanism goes, Alter’s examination o f integration 

through law in the European Union is undoubtedly one o f the m ost important, if not the 

most contentious and is o f much importance to the current discussion because o f the locus

5 Political science as a discipline draws upon methods from history and all the social sciences and studies o f specific 

subfields and provides training in writing and oral communication, qualitative and quantitative analysis, and in the use of 

computers and the web to access, organize and present information.

See the discussion infra o f  this particular study.

 ̂While the primary divide in EC studies has essentially been between intergovernmentalism and neo-functionalism, the 

European legal integration debate with respect to Article 234 EC has been a much more divided dialectic, across subject 

or discipline lines also.
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of the Article 234 EC relationship within her analysis.* For Alter, national courts are the 

lynchpins o f the European legal system, rendering decisions o f the European Court o f 

Justice truly enforceable. It is court-centred judicial activity that is her primary focus. She 

contends that competition between higher and lower courts in Member States is, in essence, 

the reason for the acceptance o f supremacy in the national courts.’ While Alter provides 

some arguably selective evidence as to her assertions in respect o f the national courts in 

France, Germany, Belgium and Italy’°, none is provided as to the other remaining Member 

States and it is worth noting that in Ireland, for example, acceptance o f supremacy was 

political, legislative and “constitutionalised”" from the m om ent o f membership o f the 

European Union. Thus, Alter contends that other national “high courts” have sent relatively 

few referrals to the Court o f Justice compared to the num ber o f referrals from lower 

courts'". Equally, Alter claims that “high court” referrals to the Court o f Justice are much 

more likely to be narrow technical questions about EC law, those constituting questions that 

do not allow the Court o f Justice to enlarge upon its jurisdiction.'^ Again, there is slender 

jurisprudential p roof proffered in support and clearly many obvious examples exist to 

controvert this proposition in the Irish context.'^ Perhaps De la Mare is correct when he 

suggests that Alter’s theory works best in explaining interaction between rival specialist

* See “The European Court’s Political Power” (1996) 19 West European Politics 458. See also “Who Are the “Masters 

o f the Treaty”?; European Governments and the European Court o f Justice” (1998) 52 International Organization 121 

and Establishing the Supremag of E C  law (C)cford, 2001).

’ See p. 467.

Which to some extent support her claims. See to similar effect Laderchi “The European Court and National Courts, 

Doctrine and Jurisprudence: Legal Change in its Social Context, Report on Italy” (EUI, Robert Schumann Centre 

Working Paper N o. 3 0 / 1995) p. 4.

" See the European Communities Act, 1972 and Article 29.4.10 o f  the Constitution, discussed in Part III above in detail.

The term “high court” is not defined and no citation is given in support o f  this claim 

'5 At p. 465.

See, for example, C -159/90 SPU C v. Grogan [1989] IR 753; [1990] ILRM 350; [1991] ECR 1-4685; C -286/85 McDermott 

nb" Cotter V. Minister for Social We^ar^ (High Court, Hamilton P., 10* June, 1988); [1990] CMLRev 94, C -157/86 Murphy v. 

A n  Bord Telecom [1989] ILRM 63; [1988] ECR 673.
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courts or lower specialist and higher generalist courts where the tendency for one to see the 

other as having erred is greatest.'^

6. A critical plank o f the account o f Alter o f European legal integration is her theory posited as 

to “inter-court competition” and the preliminary reference mechanism. Alter suggests that 

the Court o f Justice operates similar to a “second parent” to a lower court, where parental 

approval wards o ff sanction. When a lower court did not like what it thought one parent 

would say, or it did not agree with what one parent said, it would ask the other parent (a 

higher national court or the Court o f Justice as the case might be). In her so-called 

“empowerment thesis” , she contends that higher courts tried to prevent lower courts from 

making references to the Court o f Justice so as to preclude EC law from encroaching upon 

their domain. Moreover, many court decisions to refer cases to the Court o f Justice were 

quashed in some instances. Again, few examples are provided to support these assertions 

that clearly do not reflect the experience o f Article 234 EC operating in the Irish legal order 

where no such examples are evident except in the case o f SPUC v. Grogan.'̂  O n the contraru, 

the higher courts have offered positive encouragement to co-ordinate, lower courts and 

other bodies to refer matters to the Court o f Justice.'* Moreover, Alter states that “high 

courts” freely accepted the accjuis commimautaire so far as it did not encroach upon their own 

authority.'"* Again, this arguably may be disproved o f in the Irish context, where many courts 

in fact have accepted supremacy as the basis for their decision to refer questions to the 

Luxembourg court."” She concludes thus that supremacy came to be accepted by only certain

See “Article 234 EC in Social and Political Context” in Craig & D e Biirca eds. The Evolution o fE U  han> (OUP, 1999). 

See also to similar effect Enchelmaier “Supremacy and Direct Effect o f  European Community Law Reconsidered, Or 

the Use and Abuse o f  Political Science for Jurisprudence” (2003) 23 OJLS 281. 

xi At p. 466-67.

In Grogan, the Supreme Court effectively rebuked a High Court judge for her decision to refer interlocutory 

proceedings relating to the right to life o f  the unborn and the provision o f  services to the Court o f  Justice, discussed in 

detail above in Ch. 3; see C -159/90 SPUC v. Gngan [1989] IR753; [1990] ILRM 350; [1991] ECR 1-4685

In support o f this proposition. Alter only provides one example, that being the case o f  Cohn-Bendit [1980] 1 CMLRev 

545 {Conseil d ’ Eta() in France. One might have expected more support to be provided as to this point.

At p. 268. N o evidence is offered in support thereof.

“  C -157/86 Murphy v. A n  Bord Telecom [1989] ILRM 63; [1988] ECR 673.
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national courts and that the authority o f the Court o f Justice came to be rejected by other 

national courts."' However, as De la Mare rightly suggests, concentrating like this upon the 

extent o f “empowerment” may ignore the fact that national courts may often be neutral 

bystanders in the circumvention o f a purely EC process. Rather, he suggests account must 

also be taken o f the importance o f formal legal reasoning, cultural discourse-based 

considerations and other national considerations.”  Moreover, Alter’s thesis sits 

uncomfortably with the empirical studies of, for example. Stone Sweet and Brunell,^ who 

have shown that the relationship between the intra-EC trade o f a Member State and the 

number of preliminary references from its national courts show a near perfect mathematical 

relationship. It seems improbable that both interpretations o f the basis for preliminary 

references statistics, o f  trade, on the one hand, and the actions o f lowers courts on the other, 

can both be correct.

7. It is suggested herein that Alter’s thesis has been criticised righdy on the grounds that her 

theory as to the lower courts constimting the “m otors” o f  legal integration remains under- 

theorised."'* Alter is alleged to have failed to provide a clear definition o f “higher” or “lower” 

courts and to have failed to support substantively her claims with detailed considerations of 

areas o f law, surely being an incontrovertible assessment."^ Moreover, this critique is 

arguably supported by smdies indicating that the lower courts in total have produced a 

minority of references."*’ The Irish experience of Article 234 EC would also support this 

viewpoint unambiguously, where the District Court and Circuit Court have produced a 

negligible number o f references and where no lower court thus appears to have attempted to

N o authority is provided for this statement.

22 Op.dt., p.228.

23 European Court and the National Courts: A Statistical Analysis o f  Preliminary References 1961-1995” (1998) 5 

Journal o f  European Public Policy 66.

2'* See Stone Sweet & Brunell “The European Court and the National Courts: A Statistical Analysis o f  Preliminary

References 1961-1995” (1998) 5 Journal o f  European Public Policy 66 at p. 91 et seq.

’’-m id .

2*' See Stone Sweet & Bmnell “The European Court and the National Courts: A Statistical Analysis o f  Preliminary

References 1961-1995” (1998) 5 Journal o f  European Public Policy 66.
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be “empowered” through the reference p rocedu re .M oreover, quasi-judical bodies in the 

Irish context have not sought to enlarge their powers or assume an enlarged jurisdiction 

through the Article 234 EC mechanism. Equally, the acceptance o f supremacy in the Irish 

context was not predicated upon any inter-court struggle for judicial power or 

empowerment."* Also, it must be observed that Alter describes the preliminary reference 

mechanism as being critical to the establishment o f the rule o f law in Europe, which 

fundamentally affects her analysis. Her predetermined conclusion -that there is a particular 

co-operation dialogue and that certain courts operate and co-operate in a particular way via 

the preliminary reference mechanism- often lacks the empirical basis that it suggests exists. 

Arguably, “inter-court competition” provides an interesting theory for analysis but should 

not necessarily be seen to be or to be capable o f being the measure o f European legal 

integration, especially in the Irish context which factually cannot support the essential planks 

o f the theories posited.

8. Finally, it must be noted that in her most recent work. Establishing the Supremag of European 

Union law^' Alter draws upon a much more extensive empirical range, particularly the 

Slaughter, Sweet Stone and Weiler study discussed elsewhere herein.”  This later co-edited 

work is an important development because o f its use o f empirical material and usefully

See Part II.

-* Cf. Chalmers “The Much Ado About Judicial Politics in the United Kingdom: A Statistical Analysis o f  Reported 

Decisions o f  United Kingdom Courts Invoking EU Law 1973-1998” (Harvard Jean Monnet Working Paper 1/00), 

available at www. jeanmonnetprogram. org.

However, Alter also has many supporters such as Volcansek, who states that:

“[t]he power o f  Alter’s argument lies in her explication o f  how national courts and private litigants did not necessarily 

support the expansion o f  European Union law, but rather would use whatever rules, national or European, served their 

self-interest”.

(Recent Review, Review o f European Books available at http://www.europeanbooks.orgV Volcansek has previously 

stated that what was remarkable about the activities o f  the Court o f  Justice was the total lack o f  criticism o f  its actions 

and the “virtual sycophantic praise o f  the Court’s actions”: see “The European o f  Justice: Supranational Policy-Making” 

(1992) 15 West European Politics 1.

3" (Oxford, 2001).

See Slaughter, Stone Sweet & Weiler eds. The European Court and National Courts-Doctrine and jurisprudence: Legal Change in 

its Social Context (Oxford, 1998).
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crosses interpretive lines beyond social science. However, by virtue o f  the fact that this 

particular study still lacks ultimately the necessary empirical range to support the type of 

theory o f integration posed by Alter, the “empowerment thesis” and “inter-court 

competition” m ust be construed accordingly, particularly in the consideration o f the Irish 

experience o f European integration through law, considered empirically in Part II below.

THE “SELF-INTEREST” OF ACTORS IN THE ARTICLE 234 EC PROCESS

9. For other political scientists such as Burley and MattH, Article 234 EC has provided a 

framework for links between the Court and the sub-national actors: private litigants, their 

lawyers and the lower c o u r t s . T h e y  suggest that legal integration has corresponded closely 

with the original neofunctionalist model developed by Ernest Haas.”  Law has functioned as 

a mask for politics in action. It nonetheless still provides, in their opinion, a remarkably 

accurate account o f  the process o f European legal integration. Clearly, the Court o f Justice 

is the centerpiece for their analysis as to European legal integration. A political explanation 

of its role, they state, is necessary for an analysis o f European legal integration to be credible 

to political scientists. They suggest that the individual actors had to circumvent the State’"' 

motivated by self-interest.’  ̂As to the actions o f these actors. Slaughter and MattH speak of 

the Court o f Justice itself “waging a campaign” to enhance the use o f Article 234 EC, itself 

an “unsung hero” in the process.'”' They write o f the “campaign” as having:

“Europe before the Court: A Political Theory o f  Legal Integration” (1993) 47 International ()rgani2ation 4L 

33 Ibid.

Such as the Commission with its power o f  initiative as to legislation and power to enforce compliance.

35 They include judges, lawyers and professors in this category without more. See their account in “Constructing the 

European Community Legal System From the Ground Up: The Role o f  Individual Litigants and National Courts” 

(Harvard Jean Monnet Paper, N o. 6 /1996). Cf. “Law and Politics in the European Union; A Reply to Garrett” (1995) 49 

International Organization 183.

3<’ And without any supporting evidence for this assertion. See p. 42 and p. 58.
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“successfully transferred a large portion o f the business o f interpreting and applying 

Community law away from the immediate province o f Member States.” ’̂

Again, this assertion goes without any formal proof o f what this loaded terminology of 

“campaigns” and “business” is meant to imply, other than to suggest cynical political ploys 

on the part o f the Court o f Justice and unidentifiable masses o f individual actors.

10. Burley and Mattli’** suggest that when litigants did not appear to perceive the boon that had 

been granted them, the Court o f Justice set about educating them as to the use o f the Article 

234 EC procedure. The Court thus constructed a classically utilitarian mechanism and put it 

to work in service o f community goals. They argue that many Article 234 EC opinions were 

designed to appeal to the self-interest o f the lower courts^'* and suggest a reciprocal 

empowerment o f the Court o f Justice through the preliminary reference mechanism, a 

populism towards the under-dog, drawing heavily upon Rasmussen here.'^' The difficulty 

with this much, however, is clearly that Rasmussen remains one o f the most radical and 

deeply controversial critics o f the Court o f Justice of all time, arguably not providing the type 

o f quantitative and qualitative support necessary for the assertions o f Burley and Mattli. 

Moreover, they assert without more that much o f the work o f the Court as to Article 234 

EC came to be in the form o f “maintaining the legal fiction” in their attempts to “win over” 

national judges, a far-reaching claim indeed. They describe, in surely exaggerated terms, 

Mancini as “astonishingly candid” in his statement that that;

“the national judge is thus led hand in hand as far as the door; crossing the threshold 

is his job, but now a job no harder than child’s play.”'*'

”  At p. 59.

See p. 63.

N o such “opinions” are cited in support.

■*" At p. 65. See Rasmussen On ham and Polig in the European Court of Justice: A  Comparative Study in Judicial Voligmaking 

(Nijhoff, 1986).

At p. 71. See Mancini “A Constitution for Europe” (1989) 26 CMLRev 595.
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11. As Kilpatrick notes, like so many o f the political science analyses, Article 234 EC remains 

the absolute cornerstone o f European legal integration in the work o f Burley and Mattli and 

is somewhat unsatisfactory in this regard when laid bare for its lack o f substantive 

supporting evidence.'*" However, the real difficulty with the account o f Burley and Mattli was 

that it had proceeded upon the basis o f assuming that national courts would co-operate with 

the Court o f Justice and in following the decisions o f the Court o f Justice they were acting 

upon empowerment.^’ Rather, their account had not specified what power judges sought or 

how they were able to obtain it, conflating personal and professional interests with 

institutional interests.

12. In a subsequent refinement o f their previous a c c o u n t,th e y  noted the vast array o f e\ddence 

o f a variation in the acceptance by national courts o f the doctrines o f the Court o f Justice 

and concluded that henceforth the story o f European legal integration could not be told 

without an account o f the relationship between neofunctionalism and intergovernmental 

factors. The new data they considered in the interim after their original study made clear that 

“legal integration” was neither a uniform nor a linear process.'*^ Neither neofunctionalism 

nor intergovernmentaUsm could account adequately for the role o f the individual in legal 

integration. They had also failed to appreciate the power o f judicial review as to legislation 

possessed by many courts or the dynamic o f “inter-court competition” . Instead a preferable 

model or account would be o f a disaggregated state, linking individuals and supranational 

institutions acting in domestic society with the Court o f  Justice, reflecting the layers o f actors 

and “acting”. Even with this refinement, however, it m ust be stated that the analysis is still 

overtly “court-centric”, particularly as to the preliminary reference procedure, and the

Kilpatrick “Gender Equality: A Fundamental Dialogue” in Sciarra ed., habour haiv in the Courts: National Judges and the 

European Court of Justice (Hart, 2001) p. 31 et seq and “Community or Communities o f  Courts in European Integration? 

Sex Equality Dialogues Between UK Courts and the ECJ” (1998) 4 ELJ 121.

Burley & Mattli also failed to account for the lack o f  acceptance o f  the doctrines o f  supremacy and direct effect in 

various Member State legal orders.

See “Revisiting European Court o f  Justice” (1998) 52 International Organization 177.

“Revisiting European Court o f  Justice” (1998) 52 International Organization 177, 181.
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I

generalisations made therein as to the types o f  actors involved in the litigation process still 

lacks substantiated evidence/^

THE APPLICATION OF GAME THEORY

13. One o f  the most compelling and interesting analyses o f  the preliminary reference mechanism  

has been completed by social scientists Garrett/^ Kelemen and Schulz who employ game 

theory""* analysis to work out the aftermath o f a decision o f  the Court o f Justice in a 

preliminary ruling and the ensuing strategy o f  a national administration.'*'^ As they rightiy 

suggest, asserting that the decision making o f  the Court o f  Justice is poHtically, financially, 

constimtionally or economically strategic is no longer controversial.^" However, their focus is 

less upon the relationship o f  national courts with the Court o f  Justice and more with the 

precedent that it establishes. While the Court o f  Justice is a central aspect o f  their study, the 

theory set out is empirically-based, based upon a series o f  equations and lacks the 

speculation so evident in other social science accounts o f  European legal integration

See the examination o f  the w ork o f  G alanter by Burley & Mattli, supra, (Why the “Haves” Come O ut Ahead: 

Speculations on the Limits o f  Legal Change (1974) Im w  and Society 95) as to  “one-off players” and “repeat shooters” , at p. 

188. The analysis is o f  the type o f  litigant in major cases and the authors selectively consider only 4 M ember States, 

based upon a selective citation o f  works o f  o ther political scientists and lawyers.

See also G arrett & Tsebelis “T he Institutional Foundations o f Supranationalism  in the E uropean U nion” (Leiter 

W orking Paper N o. 7/1999), available at h ttp ://w w w .yale .edu /le itner/papers.h tm .

Gam e theory is a collection o f  analytical tools designed to understand the phenom ena that we observe when decision

makers interact. T he basic assum ptions that underlie the theory are that decision-m akers pursue well-defined objectives 

(they are rationatj and take into account their knowledge or expectations o f  other decision-makers' behavior (they reason 

strate^cal^. See Benz, Jager & van Rooij eds. Game Theory and Pragmatics (Basingstoke, 2005). See also 

h ttp ://w w w .gam etheory .net/.

See ‘T h e  European C ourt o f  Justice, N ational G overnm ents and Legal Integration in the E uropean U nion” (1998) 52 

International C)rgani2ation 149.

5" A t p. 152.
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14. They demonstrate that in the selected areas o f agricultural law,^’ State HabiUty^’ and labour 

law^  ̂ (particularly where restrospectivity o f a ruling is at issue), the greater the clarity o f the 

precedent established in the preliminary reference ruling, the lesser the likeKhood that the 

Court win tailor its decision to the anticipated reactions o f the Members States. Second, they 

show that the greater the domestic costs o f a preliminary ruling to a litigant Member State,’"* 

the lesser the likelihood that the government will abide by an ECJ decision that adversely 

affects its interests, and all things being equal, the less likely the Court will deliver such an 

adverse d e c is io n .T h e y  also conclude that the greater the activism on the part o f the Court 

of Justice, and the larger the number o f State governments that will be adversely affected by 

it, the greater the likelihood that responses from litigant governments will move from virtual 

noncompliance to co-ordinated retaliation.’  ̂ Their analysis is particularly well-supported in 

contrast to Alter’s “inter-court competition” thesis, even though sectorally it appears 

narrowly focused”  and draws upon a large amount o f caselaw in support,^* producing an 

interesting and unusual methodology of analysing the Article 234 EC procedure.

See pp. 162-163.

At p. 168. They demonstrate in great detail the responses o f  the Member States to particularly adverse rulings in this 

area that is well supported: see the analysis o f  the acceptance or lack thereof o f  the Joined Cases C -6/90 and 9 /9 0  

Francovich v. Itafy [1991] ECR 1-5357 and Joined Cases C -46/93 and C -48/93 Brasserie du Pecheur and Factortame [1996] 

ECR 1-1029.

At p. 165.

See p. 149 and p. 159. O f course the Court o f  Justice may itself limit the temporal effects o f  its ruling for good reason 

(usually serious good faith econom ic or political repercussions); see, for example, Case 4 3 /75  Dejrenne v. Sabena [1976] 

ECR 455 (where Ireland and the UK were instrumental in intervening to limit the effects o f  the Court’s far-reaching 

decision expounding the equality provisions o f  the Treaty, C -72/03 Carbonati Apuani Sri [2004] ECR 1-8027 and C- 

402/03 SkovAeg v. M k a  [2006] ECR I - 119.

Employing a series o f  calculations.

P. 150.

The argue that their case selection strategy seeks to capture the analytic benefits o f  focusing on adverse decisions o f  

the Court o f  Justice that prove to be controversial subsequently and they select cases that have been substantively central 

to the broader process o f  integration.

They examine a range o f  case law in the areas o f  import bans on agricultural products, equal treatment o f  the sexes 

and the State Liability doctrine: see pp. 162-169.
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15. However, it m ust be said that this analysis has limited application in the Irish context where 

no similar politico-legal “sagas” to those presented by G arrett et al may be said to have 

occurred. Ultimately the equations based theory used to support the theory may be said to 

be quantifiably biased in approach and insufficiently nuanced to take in account the vast 

majority o f  prelim inary reference cases arising before the C ourt o f  Justice w here frequendy 

M em ber States and Com m unity institutions intervene in fact to make specific 

representations as to the outcom e, and consequences o f  the proceedings.^'^ However, it is 

w orth noting that in the case o f  Dejreme v. Sabena (No. 1 f \  em ployed in significant measure 

by G arrett et al, Ireland and the U K  were instrum ental in intervening to limit the temporal 

effects o f  the C ourt’s far-reaching decision expounding the equality provisions o f  the Treaty. 

Statistically in fact, the Irish governm ent w ould appear to  intervene m ost in proceedings 

before the C ourt o f  Justice w here financial repercussions are likely to  ensue from  a particular 

decision.'’' A t root, the compliance level with preliminary reference rulings appears to be 

beyond reproach on the part o f  Irish State and judicial bodies w ithout e x c e p t i o n . T h u s  the 

consideration o f  game theory in this area by G arrett et al while offering an insightful means 

o f  considering the preliminary reference procedure in specific contexts, does no t have any 

relevance to the operation o f  the preliminary reference procedure in the Irish context 

generally.

See for a detailed account o f  this: Granger “W hen governm ents go to L uxem bourg...: the influence o f  governm ents 

on  the Court o f  Justice” (2004) 29 ELR 3.

Case 4 3 /7 5  Defrenne v. Sabena [1976] EC R  455.

Granger ‘W h en  governm ents go to L uxem bourg...: the influence o f  governm ents on the Court o f  Justice” (2004) 29 

ELR 3.

For exam ple, to the know ledge o f  the writer and upon general enquiries, it does not appear that the Com m ission has 

ever had to initiate proceedings against the State in order to enforce the application o f  any part o f  a preliminary 

reference ruling given by the Court o f  Justice to a dom estic Court.

33



ARTICLE 234 EC AS A VEHICLE FOR JUDICIAL ACTIVISM

16. Rasmussen, one o f  the m ost radical and controversial o f  critics o f  the activism o f  the Court 

o f  Justice/’̂  has argued that the Court o f  Justice over time gradually shifted the emphasis in 

the balance o f  constimtional powers from the Commission-centric compliance control 

pursuant to Article 226 EC as intended by the Treaty Framers'’’* to judicial control pursuant 

to Article 234 EC.*’̂  This, he contended, transformed the face o f  Article 234 EC into a 

vehicle for effective EC judicial review o f  state action, removing compliance control from 

the realm o f  the political to the judicial. Thus, Article 234 EC would constitute a major asset 

i f  the operation o f  the Article were in the hands o f  lawyers and judges and not the political 

classes. In this way, the Court would be perceived as more closely related to the individual.^ 

Rasmussen suggested that the evolution o f  Article 234 EC was set about with much cunning 

by the Court o f  Justice and that, for example, thousands o f  lawyers and judges were brought 

on purposive visits to the institution in an effort to establish and publicise its own 

existence.^’’ The Court then set the scene for activism, he claimed, luring litigants into the

For evidence that Rasmussen was outside o f the mainstream views as to the work of the Court o f Justice, see Shapiro 

“Book Review: O n Law and Policy in the European Court o f Justice” (1987) 81 American Journal of International Law 

1007; Weiler “The Court o f Justice on Trial” (1987) 24 CMLRev 555 and Cappelletti “Is the European Court o f Justice 

‘Running W ild?” (1987) 12 ELR 3.

^  Article 226 EC provides for a system of procedures, relating to State default as to its obligations under law, that begins 

administratively with a complaint, followed by an investigation on the part o f the Commission. Informal contact with 

the Member State then ensues. An Article 226 EC letter follows should default continue. A reasoned opinion from the 

Commission is then issued, which if unsuccessful in dealing with the State default, results in judicial infringement 

proceedings being taken against the State before the Court o f Justice.

Rasmussen On haw and Polig in the European Court of justice: A  Comparative Stuc^ in Judicial Poligmaking (Nijhoff, 1986) p.

244 et seq. See p. 251, where he states that:

“[ojften essentially political problems, although clad in the neutral language of constitutional law, were channelled into the E C ’sjudicial system

stripped of the political safeguards which the draftsmen built into Articles 169 and 170 [now 226 and 227]". (Emphasis in original 

text).

“  At p. 247.

Such visits were indeed catalogued for years by the Court o f Justice in the Annual Jieport o f the Activities of the Court of 

Justice of the European Communities by country, although the motives he ascribes are difficult to support.
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judicial system stripped o f  the political safeguards, w hich the draftsm en had built into the 

Treaty. He states:

“ I think it is im portan t to note that because it was param ount for the court to feign 

that it was no t deeply involved in Com m unity policy making, the way was probably 

barred to the creation o f  anything like effective docket control techniques despite the 

fact that precisely the deep and encom passing policy involvem ent called for the 

availability o f  such controls.” '’*

17. Rasmussen has m ost controversially portrayed the C ourt o f  Justice as having “closed dow n” 

the compliance control system o f  the C om m ission pursuant to  Article 226 E C  as an avenue 

o f Litigation, in order to force applicants through the door o f  Article 234 EC  so as to further 

its am bition to becom e a Federal Appellate Court. Rasm ussen m ust, however, be 

acknowledged as one o f  the m ost radical critics o f  the C ourt o f  all time and his assertions 

m ust be assessed accordingly.'’'* T o  be fair, the case law o f  the C ourt o f  Justice is well- 

em ployed by Rasm ussen in his contentions.™ However, although a litigant has no right per se 

to pursue a preKminary reference, surely the Treaty as drafted provided for a m ore 

individual-orientated route pursuant to Article 234 EC  than  the infringem ent proceeding 

mechanism? A further difficulty with the analysis o f  Rasm ussen here, surely, is his attribution 

o f  m otive to an institutional actor over several decades, often  deeply cynical and political 

m otives, m ost usually ascribed by the realm o f  political science and no t by legal theorists.^’ 

Essentially, the collected works o f  Rasm ussen can be understood  as an investigation into the 

motives o f  the C ourt o f  Justice. W hether, however, this form  o f  analysis can usefully be 

em ployed to understand the Article 234 EC  relationship remains m ore problematic.

'■8 At p. 251.

See, however, the later and more temperate study o f  Rasmussen, who subsequendy appears to have accepted the 

legitimacy o f  certain o f the Court’s pronouncements in The European Court of Justice (Gadjura, 1998), although he still 

maintains that the future direction o f  the Union should be determined by the peoples by way o f  inter-governmental 

conferences.

™ See pp. 244-253.

Rasmussen is in fact a Professor in the Faculty o f  Law at the University o f  Copenhagen.
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particularly if  one considers the complexity o f  the various relationships, characters and 

actors in the overall process, w hen m otive becom es m ore difficult to  ascribe beyond a single 

individual actor.

CHALLENGING ARTICLE 234 EC AS A “CO-OPERATION” BASED

MECHANISM

18. T he analysis o f  G olub, h im self a political scientist,^" is an im portan t a ttem pt to challenge 

w hat he deem s to be the “ fundam ental premise o f  the political scientist” as to  preliminary 

reference: that national courts “co-operate” and m ake frequent references to the C ourt o f 

Justice. G olub criticises the theorists^’ for their failure to consider the actual num ber o f 

references m ade by each national judiciary. He suggests, at roo t, that the theoretical models 

suffer from  an absence o f  empirical support and a lack o f  secondary hypotheses.’"'

19. Using the example o f  the British judiciary, G olub concludes that in a league table o f 

preliminary references from  national courts, British judges are least inclined to “co-operate” 

with the C ourt o f  Justice.”  A ccording to G olub, sectorally, British judges protected traditional 

British environm ental policy using the Article 234 EC  prelim inary reference mechanism.^*’ 

For G olub, the learning curve involved in  order for British judges to assimilate and integrate 

into the Article 234 EC  dialogue was a significant factor to consider, increasing steadily over

“T he Politics o f  Judicial Discretion: Rethinking the Interaction betw een N ational Courts and the European Court o f  

Justice” (1996) 19 W est European Politics 360. See also G olub “M odelling Judicial D ialogue in the European  

Community: T he Q uantitative Basis o f  Preliminary References to the ECJ” (E U I, Robert Schum ann Centre Working 

Paper N o . 5 8 /9 6 ), available at w w w .iue.if.

And in particular W eiler, discussed at above.

In this general critique, he includes theorists invoking the legalist formalism theory o f  integration, the self-interest and 

judicial em pow erm ent rationales (at p. 363).

A t p. 365.

A t p. 368 et seq. See also G olu b  “T he Pivotal Role o f  British Sovereignty in E E C  Environm ental Policy” (EUI, Robert 

Schumann Centre W orking Paper N o . 1 7 /9 4 ), available at ww w.iue.it.
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time, with the frequency o f references from Britain converging eventually with those of 

other Member States o f similar size.

20. However, the comparators used by Golub are problematic and the analysis is arguably not 

fully substantiated. The British courts did not in fact refer the least amount o f cases in the 

time periods under consideration by Golub.’  ̂ His comparator in fact consists o f the other 

“large” States and the founding Member States. However, again, this type of examination is 

without consideration o f all o f  the areas o f law subject to referral rendering his conclusions 

unsupported. To similar effect, others dispute the accuracy o f G olub’s findings.™ His use o f 

the term “ frequent” as to referrals is disapproved o f as lacking empirical substance and it is 

suggested that his overall conclusion is bland: that British judges make few references 

because o f the immense judicial discretion that they possess.™ It seems clear that Golub fails 

to address the important questions as to the areas, conditions and circumstances under 

which this judicial discretion to refer is exercised. More recently, while Alter and Vargas*” 

have attempted to disprove these criticisms o f Golub, and point to various studies*" as 

evidence o f proven reluctance on the part o f the British judiciary to refer questions to the 

Court o f Justice, these accounts could not be said to be empirically based as to the practical 

use o f EC law in the UK courts and largely examine constitutionally-related themes.**"

In the league table Golub sets out the numerical totals o f preliminary references made, with Ireland, Luxembourg and 

the Netherlands having made fewer references to the Court o f  Justice from 1972-1994: see Golub, supra, p. 365.

See Stone Sweet and BruneU “The European Court and the National Courts: A Statistical Analysis o f  Preliminary 

References 1961-1995” (Jean Monnet Working Paper No. 14/1997), available at www.jeanmonnetprogram.org .

7’ Ibid.

See “Explaining Variation in the use o f European Litigation Strategies: European Community law and British Gender 

Equality Policy” (2000) 33 Comparative PoHtical Studies 452, 460.

*'Such as Craig “Report on the United Kingdom” in Slaughter, Stone Sweet & Weiler eds. The European Court and 

National Courts-Doctrine and Jurisprudence: Legal Change in its Social Context (Oxford, 1998).

The study o f  the application o f  EC law in the UK courts statistically has in fact been completed by Chalmers 

subsequently: see “The Much Ado About Judicial Politics in the United Kingdom: A Statistical Analysis o f Reported 

Decisions o f  United Kingdom Courts Invoking EU Law 1973-1998” (Harvard Jean Monnet Working Paper 1/00).
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Fundamentally, the analysis o f  Golub is less than persuasive and complete, particularly so far 

as supporting analysis is concerned and affects its utility accordingly.*’

THE STRATEGIC INTERACTION OF THE NATIONAL COURTS WITH THE

COURT OF JUSTICE

21. A valuable and thought-provoking contribution to the interplay o f  national courts and the 

Court o f  Justice supported by extensive data, is that o f  Nyikos,*”* who has considered the 

nature o f  compliance on the part o f  national courts with a preliminary reference ruling 

sought by it. The first question addressed by Nyikos is an important one: why study the 

interaction between the national courts and the Court o f  Justice? T o this, she responds that 

the preliminary reference mechanism enables national courts to go outside o f  national legal 

boundaries. It permits insights to be had as to the actions o f  litigants, instimtional or 

individual. Moreover, she asserts that the study o f  this interaction enables examination o f  

whether the actions o f  the Court are driven by individual State preferences.

Kilpatrick “G ender Equality: A  Fundam ental D ialogue” in Sciarra ed., labour Laiv in the Courts: National Judges and the 

European Court o f Justice (Hart, 2001) p. 31 et seq, however, disputes G olub’s linkage o f  the number ofpreliminaiy references 

made by the judiciary w ith judicial co-operation (between the national courts and the C ourt o f  Justice). M patrick  has 

engaged in a thorough sectoral exam ination o f EC labour law and the national courts, w hich produces results directly 

controverting the propositions o f  G olub.

*■* Nyikos Data Set on National Court Compliance with European Court o f Justice Decisions in E U  Preliminaty ¥xference Cases 1958- 

2000, (University o f  Virginia, Geospatiaal and Statistical D ata Center, 2000), available at 

http: / /Fisher.Ub.virginia.edu/collections / s ta ts /ec i/  and “The E uropean C ourt and N ational Courts: Establishing 

Legitimacy T hrough Elite Com pliance” (Fall 2001, unpublished m anuscript). Niykos has collected data dating from 

1958 to 2000 o f  all decided preliminary references by the C ourt o f  Justice where data existed as to  the subsequent use o f 

the national court o f  the ruling, as distinct from  the Stone Sweet & Brunell study supra that relates to all preliminary 

references sent to  the C ourt o f  Justice. T he data relating to Ireland is particularly dated indeed and dates up to the early 

1990s only. Still, the data collection is otherwise o f  considerable im portance and accords m ajor legitimacy to the 

conclusions o f  Niykos.
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22. Niykos contends that courts take part in a fledging political process and argues that support 

exists from her findings to suggest that neoinstitutionalist*^ claims that courts work to 

benefit their own institution and own goals and not those o f their Member State are well- 

founded and that the evidence is unequivocal that courts helped in creating legal uniformity 

among the Member States systems, crucial to the development o f a new legal order. Most 

interestingly, Nyikos has explored how if the Court o f Justice delivers a ruling that a national 

court does not wish to implement, since outright defiance is not an option, re-referral and 

re-interpretation o f the facts o f the case allows the national court some form of evasion.*'’ 

Moreover, Nyikos has demonstrated that when a national court sent a request for a 

preliminary ruling, governments tended to be less likely to send written observations to the 

Court o f Justice in those cases than they might generally.*^ O f major interest is her finding 

that when a Member State court is itself a “repeat player”**, the Court o f Justice was itself 

more likely to stay within the parameters o f the question posed. However, the costs of 

defying a decision o f the Court o f Justice were higher for a “repeat player”, who would be 

entering the referral process again.

23. Nyikos describes her investigation o f the inner workings o f the reference process and the 

treatment o f a reference and the compliance therewith as a project to “open up the black 

box o f the preliminary reference process and study it empirically”.'*” The metaphor used by 

Nyikos is an interesting one and suggests an invisible political dynamic that patently exists. 

Moreover, her findings that strategic use o f the EU judicial process by both litigants and

See her discussion o f  neoinstitutionalism  at p. 9 et seq.

See p. 19.

See p. 30. She also show s h o w  the Court o f  Justice agreed w ith the observations o f  the C om m ission in 72.4 per cent 

o f  preliminary reference cases, w ith the national court in 57.4 per cent o f  cases and with the M em ber State governm ent 

in the country from which the reference emanated from in 44.1 per cent o f  cases.

** In litigation terms, this entails that a body frequendy refers questions to the Court o f  Justice and is not a mere “once  

o f f ’ litigator: see Galanter “W hy the ‘H aves’ C om e O ut Ahead: Speculations o f  the limits o f  legal change” (1974) 9 Law 

& Society 95.

See p. 32 and p. 35.

A t p. 3. N yikos also criticises studies that purport to be empirically based but that do not target the inner workings o f  

the Article 234 EC m echanism  in order to truly understand the findings o f  the data. This is surely a worthwhile criticism.
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courts having aided in changing the image o f the EU for European, merely by implementing 

other Court o f Justice rulings and in turn fostering a European “nationalism”, are o f major 

interest.'*’ While other theorists might legitimately have the criticism levelled at them that 

their tendency to exalt the Article 234 EC mechanism is misplaced, here Nyikos expUcidy 

targets the inner operation o f the process without engaging in unsubstantiated 

generalisations o f the realm o f political science.'*"

GOING “BEYOND DOCTRINE”?

24. The analysis o f Slaughter, Sweet and WeUer'*  ̂ is a recent attem pt to reflect cross-sectorally, 

across a range o f disciplines, upon the relationship between the European Court and the 

Member States. By retelling this relationship from such a diverse range o f perspectives, they 

suggest that “going beyond doctrine” offers a unique perspective. While they properly 

acknowledge the lacunae that their study suffers from, such as the fact that the national 

reports forming the basis o f the study detail only six Member States, they draw attention to 

the tide o f their Preface, as to “the European Courts o f Justice”. They attempt, they say, to 

reflect the place o f the national courts in the tale o f the construction o f the Community legal 

order and the links and relations resulting therefrom.'^^ However, a 15 State-wide'*^ 

examination does not appear to have been necessary in this regard and no commentator 

engages in a completely comprehensive and nuanced consideration o f the incidence of 

Community law in any Member State considered.'**'

See the discussion at p. 39.

See the interesting model set out in Figure 1, p. 41.

See Slaughter, Sweet & Weiler eds. The European Court and National Courts-Doctrine and Jurisprudence: Ijegal Change in its 

Social Context (Oxford, 1998).

See also Kilpatrick “Community or Communities o f  Courts in European Integration” (1998) ELJ 121.

The study was completed before the recent raft o f accessions, resulting in a 25 State Europe.

It is not possible to do justice to the range o f  authors and their conclusions resulting from the study in this limited 

space, however, the methodology adopted there is o f  great importance to the current discussion and is exclusively the 

subject o f  the analysis here.
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25. The authors o f the series o f essays that are political scientists arguably set the tone for the 

volume as to going “beyond doctrine.”''’ Quite what “going beyond” doctrine entails, 

however, remains somewhat o f an enigma. While all o f  the Member State contributions are 

couched (intentionally) in legal formalist doctrines (such as supremacy and direct effect) and 

political science terminology is employed widely, they suggest that the focus o f these 

contributions is both doctrinal and empirical. However, it is submitted here that this remains 

somewhat implausible; after all, for example, the contribution o f Craig''* considering the 

impact o f key Constimtional Community doctrines in the U K  courts, could not realistically 

be suggested to be empirical or equivalent to the seminal work o f Chalmers’’ in this regard.

26. In going “beyond doctrine”, they suggest that they “present” in Ueu o f proposing any general 

theory and contend that the following concepts constimte a selection o f the m ost important 

hypotheses to explain the reaction o f national jurisdictions to the constitionalisation process 

o f European legal integration; judicial self-understanding, judicial empowerment, judicial 

dialogue, national and European political contexts, individual Utigants and national courts 

deployment o f Community law, the role o f government, the impact o f legal culmre and 

judicial composition. Alter, for example, remains wedded to her “inter-court” competition 

thesis.''**’ Yet, to “present” as they do without a more complete representation remains 

deeply problematic. They operate upon the premise that all courts seek to be judicially 

empowered, itself a difficult proposition in the absence o f a nuanced qualitative approach.'*"

Such as, for example, Alter, Mattli and Slaughter and Stone Sweet.

“Report on the United Kingdom” in Slaughter, Sweet & Weiler eds. The European Court and National Courts-Doctrine and 

Jurisprudence: hegal Change in its Social Context (Oxford, 1998),

’’’’ See “The Much Ado About Judicial Politics in the United PCingdom: A Statistical Analysis o f  Reported Decisions o f  

United Kingdom Courts Invoking EU Law 1973-1998” (Harvard Jean Monnet Working Paper 1/00).

“Explaining National Court Acceptance o f  European Court Jurisprudence: A Critical Evaluation o f  Theories o f Legal 

Integration” at p. 227,

Albeit accepting that they need to offer a more refined and differentiated definition o f  the kinds o f  power that courts 

actually seek (at p, 258), Another basic premise o f  their research is that constitutionalisation within the Community legal 

order was and is in essence a “conversation” between national and transnational actors, adopting linguistic metaphors to
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Their conclusion reached is telling indeed- that a fuller account o f the role o f the European 

courts plural in European legal integration:

“requires combining the neofunctionalist framework with a model o f the 

disaggregated state...[and developing] more specific hypotheses that can account for 

variation in the legal integration process across countries and among courts within a 

particular national legal system”.

The sense o f “going beyond doctrine” is arguably much more limited than might have been 

suggested by virtue o f the methodologies adopted there and demonstrates the difficulties of 

representing accurately an account o f European legal integration.’*'”

THE LAWYER’S ACCOUNTS OF EUROPEAN LEGAL INTEGRATION: 

CONTESTING THE MODEL OF THE SOCIAL SCIENTIST?

27. There are numerous reasons to take issue with the role assumed for the Court o f Justice in 

the work o f the social scientist, as the key player in European legal integration. The co

operation o f national courts is largely uncontested in the realm o f political science save 

where outright defiance and rebellion is displayed. Arguably, it is submitted, the most 

rigorous and forceful critique o f the model o f the social scientist thus far is that put forward 

o f Kilpatrick. I<ilpatrick'°^ contends that the study o f the role o f national courts in the

describe the dynamic. This approach, useful and all as it is in rendering the process more intelligible, nonetheless appears 

lost as regards substantive content, given the high ambitions o f  the project to go beyond doctrine.

Although their proposition that the National courts are the European courts in a unifying sense with the Court o f  

Justice is surely incontrovertible and o f  major interest, Alter’s later work. Establishing the Supremag of E C  law (Oxford, 

2001) draws in large measure upon this and the faults thereof render her attempts to draw upon the co-authors study for 

support for her “judicial empowerment” thesis, discussed in detail above, somewhat fallacious.

"’5 “Community or Communities o f  Courts in European Integration? Sex Equality Dialogues Between UK Courts and 

the ECJ” (1998) 4 ELJ 121, 125 et seq. Her thought-provoking comments are more fully explored in her chapter in
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process o f European legal integration is in danger o f not being done as it is erroneously 

considered that it already has been done adequately. Kilpatrick’s argument in essence 

contends that the dialogues between the Court o f Justice and the national court must be 

considered both normatively and empirically, the later in absentia in the social science 

analyses by and large. Kilpatrick admits to the benefits o f  the Article 234 EC procedure, in 

its ability to enlist individuals into the legal order, moving away from the international law 

models, allowing the language and shield o f the law mask the procedure from political 

interference. Moreover, Kilpatrick attests to the involvement o f the national courts as 

rendering compliance more likely and palatable.

28. Kilpatrick argues, however, that in the work o f m ost political scientists, the Court of Justice 

is placed in too dominant a position, notwithstanding the fact that the accounts are usually 

predicated upon a study o f the national courts. The Article 234 EC procedure is thus seen as 

the measure o f all things and results in a micro-focus upon static questions in a number- 

totting mathematical exercise o f how many references are made. Judicial empowerment 

theories and Weiler’s support therefor are excessively championed as the paradigm model 

for analysis by the political scientists.'”̂  Kilpatrick suggests that the distinctive differences 

between higher and lower courts, as regards levels o f participation in referring questions to 

the Court o f Justice, have now evened out or been overcome to the point that the analysis of 

certain commentators is re d u n d a n t.K ilp a tric k  contends with much force that most of 

these explanations o f national participation are:

“almost exclusively built on inspired extrapolation from an overall impression of 

active reference activity by national courts, rather than on qualitative evaluation of 

the content and styles o f judicial com m unication..

Kilpatrick “Gender Equality: A Fundamental Dialogue” in Sciarra ed., habour L^jv in the Courts: National Judges and the

European Court of Justice (Hart, 2001) p. 31.

Ibid.

'"<> Id.

A t p. 35 .
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These remarks have an undoubtedly strong force despite the fact that they do not ring true 

in the Irish context where the lower courts have yet to begin to engage with the Courts of 

Justice.

29. In fact, Kilpatrick argues that it is the failure o f certain accounts to assess how individual 

national courts actually engage with EC norms over time, which makes Article 234 EC the 

measure o f all things in the eyes o f the political scientist. Rather, this dialogue is not its alpha 

and omega. By making Article 234 EC the measure o f judicial co-operation, she argues, one 

cannot then investigate whether the failure to refer may sometimes represent not the nadir 

o f judicial co-operation but its apex. This question raised by Kilpatrick as to where to locate 

the preliminary reference procedure within the context o f understanding European legal 

integration is a worthwhile one and is well-explored in her work. Thus, Kilpatrick examines 

the area o f labour law in the EC courts and the locus o f the preliminary reference dialogue 

within the growth o f EC principles in various Member States.’** H er study is o f immense 

importance in that it demonstrates that a large number o f references and a small number of 

references can mean very similar and very different things in any two Member States and 

thus that the dialogue under Article 234 EC must be carefully and contextually examined. 

The comments o f Kilpatrick may also be said to be borne out in the Irish context where the 

value o f a substantive, empirical analysis by court, by area o f law is more instructive.

Kilpatrick notes that even ostensibly comprehensive qualitative and quantitative studies such as that conducted by 

Stone Sweet & Brunell subsume “gender equality” into the unspecified and heterogeneous category o f  “social policy” for 

the purposes o f  their analysis, that itself operates to undermine the utility o f  their study (at p. 34): Kilpatrick has 

conducted a wide-ranging study o f  gender equality related cases emanating from the preliminary reference procedure in 

this regard, the context in which her comments are made).
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THE PRELIMINARY REFERENCE PROCEDURE AS A CONSTITUTIONAL

MOULD

30. However, certain legal writers share the zeal o f the political scientists as regards the pivotal 

role o f Article 234 EC in legal integration. For example, Tridimas has written extensively on 

the practical operation o f Article 234 EC in the case law of the Court o f Justice and is an 

unabashed proponent o f the Article 234 EC mechanism.'*” To Tridimas, Article 234 EC has 

provided the meeting point for the national and the Community legal o r d e r . T h e  

preliminary reference system has redefined constimtionalism and facilitated a re-aUocation of 

powers at three levels: supranational, national and within national judiciaries through judicial 

emancipation, from the court o f last instance to the lowest courts.'" Thus, he states that the 

process o f constitutional discovery has been set in m otion by Article 234 EC."" To him, the 

preliminary reference procedure has been a major facilitator o f constimtional change, 

providing the jurisdictional basis for redistribution o f powers between organs of 

governments at various levels."’ His extensive and careful consideration o f the jurisprudence 

o f the Court o f Justice in this regard, cataloguing major constitutional developments via 

Article 234 EC is an important contribution and, accordingly, does not suffer from the 

defects o f other accounts o f European legal integration. Realistically, seeing Article 234 EC 

as a constitutional mould probably accords with much of the Irish judicial analysis of Article 

234 EC.""

“Knocking on Heaven’s Door: Fragmentation, Efficiency and Defiance in the Preliminary Reference Procedure” 

(2003) 40 CMLRev 9. This study considers qualitatively the caselaw on Article 234 EC from 1998 to 2002. See also 

Tridimas & Tridimas “National courts and the European Court o f  Justice: A Public Choice Analysis o f  the Preliminary 

Reference Procedure” (2004) 24 International Review o f Law and Economics 125.

“Knocking on Heaven’s Door: Fragmentation, Efficiency and Defiance in the Preliminary Reference Procedure” 

(2003) 40 CMLRev 9.

At p. 10. Thereby accepting in principle Alter’s “Judicial Empowerment” and “Inter-Court” competition thesis.

A theory certainly applicable in the Irish context: see C -159/90 SPUC v. Grogan [1989] IR 753; [1990] ILRAI 350; 

[1991] ECR 1-4685 or the later case o f  Case C -221/05 Sam McCauley Chemists (Blackpool) Lid. v. Pharmaceutical Society of 

Ireland, nyr, 13* July, 2006 (outside o f  the time limitation o f  the current study).

"3 p. 46.

''■* As to which, see the discussion in Ch. 3.
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31. Another im portant proponent o f the central role o f Article 234 EC in integrating the 

national and European legal orders is Weiler, although Weiler tends to straddle many of 

the theories o f European legal integration as the above accounts indicate. Weiler states that 

while the instrumental-technical function o f the law is present and increasingly so, that the 

law has played a tremendously significant role in the evolution o f  Community and European 

integration and has a very immediate connection with the political philosophy of the 

Community. Still central to his overtiy court-centric analysis, however, is the role o f Article 

234 EC as a multifunctional article. The integration in this article o f a decision-making unit 

comprised o f the national courts and the Court o f Justice results in a binding effect and 

enforcement value, assisting the process o f legal integration.” '̂  In later work, Weiler has 

emphasised the element o f “peer pressure” inherent in the Article 234 EC dialogue between 

the various national courts. The metaphor is a powerful one; that the dialogue involves many 

distinct relationships on different levels, although the analysis is one that resembles that o f 

“inter-court” competition, which exhibits its own inherent deficiencies in the manner 

portrayed.” ^

32. Arguably a particularly effective model that accounts well the Irish tale o f legal integration 

through Article 234 EC is the account o f De la Mare. For De la Mare, a social, historical 

and political analysis o f  Article 234 EC is rewarding on several levels. De la Mare’s account is 

both a forceful and balanced one as to the significance o f Article 234 EC, considering a wide 

range o f variables as relevant to the analysis. To him. Article 234 EC has been a historical

See Weiler “Community, Member States and European Integration: Is the Law Relevant?” (1982) 22 JCMS 39, 55. 

See also “The Transformation o f  Europe” 1991 100 Yale L.J. 2403; “A Quiet Revolution: The European Court o f  

Justice and its Interlocutors” (1994) 4 Comparative Political Studies 510; Slaughter, Stone Sweet & Weiler eds. Tie 

Ruropean Court and National Courts-Doctrine and Jurisprudence: Legal Change in its Social Context (Oxford, 1998); The Constitution 

of Europe: Do the New Clothes Have an Emperor? (CUP, 1999).

"<>ld

See by Alter, for example, discussed above.

“Article 177 in Social and Political Context” in Craig & D e Burca eds. The Evolution o /E U  Law (OUP, 1999) p. 215.
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record o f legal integration. It reveals both the shifting national court and Court of Justice 

reasoning and permits wider enquiry as to Member State intervention policy, interest group 

litigation and the politicization o f the mechanism. He classifies Article 234 EC as having 

three essential stages o f study: first, the decision to refer; second, the treatment o f the 

reference by the Court o f Justice and third, the implementation o f the answers by the Court 

o f Justice, the second receiving the lion’s share o f attention from the scholarship. De la Mare 

employs the “valve analogy” to account for the theoretical and practical operation o f the 

mechanism.” '̂  The individual gateways that combine to generate references or “valve 

factors” are reveaUng of the process. He describes the evolution from “black letter” theory 

to the present day, where the allocation o f functions between the Court o f Justice and the 

national courts was clearly defined and the literal text o f  Article 234 EC had significant 

impact.'"^’ The legalist or federalist understanding o f the reference procedure, espoused by 

Weiler and Rasmussen, is the paradigm view of Community law for Community lawyers as 

an evolution from black letter theory.'"'

33. Linguistic metaphors are widely employed by many theorists, lawyers and non-lawyers alike, 

in their attempts to unravel the features o f European legal integration, that frequently suffer 

from the lack o f substantive content that such metaphors have. However, De la Mare 

invokes well an important normative theory, that o f “discourse theory” to provide insight as 

to the Article 234 EC process.'^" “Discourse” is chosen by him as opposed to “dialogue” 

theory, as he argues that it is mistaken to take a purely bilateral perspective o f a procedure 

that permits systematic intervention o f third parties, a contention surely with much force. 

Discourse theory is characterised by key features also present in the Article 234 EC process: 

its procedural results are binding on the interlocutors, the results are always reviewable and 

the imperfections o f legal discourse make them contestable. Discourse theory helps explain 

why results are mediated through a participatory procedure and yet have such normative

" ’ A tp . 217.

'20 At p. 225.

'2' At p. 226.

At p. 238 et seq. He draws upon Alexy A  Theoty of IjgalArgumentation (Clarendon, 1989). See also Howarth, Noval & 

Stavrakakis eds. Discourse Theory and Political Analysis: Identities, Hegemonies and Social Change (Manchester, 2000),
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pull. There are, o f course, Hkely distortions o f the discourse, in the form o f imbalanced 

Member State input and the importance o f certain Member States over others. Nonetheless, 

it is submitted that the model o f discourse dialogue is an interesting and reasonably accurate 

description o f the reference process itself

34. The work o f De la Mare is an insightful defence o f the importance o f the preliminary 

reference process and it is submitted that his consideration o f discourse theory is a useful 

account that bridges well social science and legal theorists as to the proper place o f Article 

234 EC in the process o f European legal integration.

CONCLUSION TO PART I

35. It would appear that examining the preliminary reference mechanism within a single theory 

o f European legal integration is somewhat unsatisfactory and that nothing less than a vast 

combination o f such theories is actually an accurate account o f legal integration in a pan- 

European way. The diversity o f each Member State legal system and their variant legal 

traditions is rarely weighted in accounts o f court-centric “legal integration” . Self-interest or 

judicial empowerment or inter-court competition or intra-EC trade alone, cannot account 

alone for the particular success o f the EC project and in particular, the phenomenal creation 

o f a sui generis legal system. They certainly do not account alone for the reason why 

thousands o f national judicial administrations “decided” or “elected” to refer questions to 

the Court o f Justice. There appears to be much force in the prescient question of 

Armstrong: “Political Science has discovered the European Court o f Justice. But has it 

discovered law?”'"̂

'-5 Armstrong “Legal Integration: Theorising the Legal Dimension o f  European Integration” (1998) 36 JCMS 155.
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36. The qualitative and normative study of every Member State court, if one is to engage in a 

court-centred analysis o f legal integration in Europe, in its involvement in the preliminary 

reference procedure ought to be the starting point in the development o f a theory of 

integration if that in fact is possible. Clearly, however, this is far from the case. Placing the 

Court o f Justice in a predominant position in purely integrationist terms, over-eulogising its 

role, without placing in context the actions and reactions o f  the courts o f the each o f the 

Member States and other diverse important factors remains the difficulty here. Moreover, 

the tendency to confuse correlation and causation is perhaps the root o f this difficulty. 

Essentially, the preliminary reference mechanism has been enormously important in the legal 

development and integration of Europe correlative to its potential, but the danger is not to 

nuance the analysis adequately as to its actual causal role.

37. Social science has offered a remarkably insightful and intelligible means o f considering 

European legal integration. However, its helpfulness in understanding the individual judicial 

and litigant trends in any particular state is somewhat overstated and mostly insufficientiy 

nuanced. The problem with m ost o f the contributions from social and political science tends 

to be the speculative nature of the inquiry and the tendency to impute motives to the judicial 

capacity, itself merely a collegiate institution in many instances. The selective methodology 

of the theorists is also problematic and the over-reliance upon extra-legal factors and the 

consequential results derived therefrom is also a major difficulty that is not really 

surmounted in the collective works. “Conversation” and “dialogue” may be powerful 

metaphorical descriptions o f the inter-court communications but are mostly ineffectual 

linguistic devices to explain the complexity o f the dynamic.’"'* The widespread prominence of 

Alter’s thesis in the scholarship of some legal writers and many social scientists alike as to 

judicial empowerment o f lower courts through the referral mechanism as if it were some 

kind o f empirical truth remains a rather unformnate and unhelpful trend.

'-■* See Sciarra “Integration T hrough Courts: Article 177 as a Pre-federal Device” in Sciarra ed. Labour Laiv in the Courts: 

National Judges and the European Court o f Justice (Hart, 2001).
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38. It is clear that statistically based and normative theories o f European legal integration do not 

often sit well together and often conflict significandy. Individual legal-cultural phenomena 

within particular M ember States appear to carry enormous importance and if  overlooked, 

deprive an analysis almost o f its validity, given that the each o f individual Member State 

courts constitute the European courts, plural.
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PART II: ARTICLE 234 EC IN THE IRISH 

COURTS: 30 YEARS OF DIALOGUE

CHAPTER 2: 30 YEARS OF ARTICLE 234 EC IN THE IRISH

COURTS
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INTRODUCTION

39. In order to assess the true locus o f the preliminary reference procedure in integration 

through law in the European legal order, the thematic question posed in Part I o f  this smdy, 

it is necessary to engage in a qualitative analysis o f the practical operation o f Article 234 EC 

over a 30 year period in the Irish courts and thus to assess its significance in the context of 

Irish legal order. The data compiled for the purposes o f this study is tabulated in tables and 

charts and analysis relates to this data only except where explicidy attributed to other 

sources. The m ethods used to compile the data and the sources o f the data compiled are set 

out extensively above.' The data compiled is analysed in comparative terms with respect to 

other similarly situated Member States. In Part II o f this project, the time periods under 

consideration are delineated into three separate 10 year segments, beginning in 1973 at the 

inception o f Ireland’s membership o f the European Union and ending in 2003. Thus, 1973- 

1983, 1983-1993 and 1993-2003 are the chosen decades. This 30 year period as demarcated 

may also be said to reflect the time periods involved in the evolution o f the Community 

from the politically and legally stagnant 1970s, through to the single market era and the 

completion era thereafter. The three decades also mirror significant developments in the 

Irish economy since membership o f the EEC, albeit with some substantive differences.

40. The role of, inter alia, the State and individual interest groups will be assessed as to their 

respective impact upon the qualitative and quantitative dimensions to preliminary references. 

The courts engaged in the process o f referral are analysed, as are the areas o f law subject to 

referral. The express refusals by Irish judicial bodies to employ the Article 234 EC process 

are considered as are the instances where the Irish courts failed to engage in the referral 

process. The results o f the data are compared and contrasted as between the categories 

outlined in order to consider the true locus o f the preliminary reference procedure in the 

Irish legal order.

' “See Introduction” above.
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UNDERSTANDING THE NUMERICAL TOTAL OF REFERENCES FROM THE

IRISH COURTS

41. In general terms, the numerical figures as to the number o f preliminary references referred 

by Irish courts and quasi-judicial bodies to the European Court o f Justice pursuant to Article 

234 EC  ̂ are very disappointing.^ A mere total o f 44 preliminary references have been made 

by the Irish courts to the European Court o f Justice since membership o f the European 

Economic Communities (EEC now EU) in 1973 to 2003, with three preliminary references 

subsequendy referred at the time o f writing.'* This figure appears rather bleakly against a

- Formerly, before the renum bering o f the Treaties, Article 177 EEC. Article 234 EC provides as follows:

“The Court o f  Justice shall have jurisdiction to give preliminary rulings concerning:

(a) the interpretation o f  this Treaty;

(b) the validity and interpretation o f  acts o f  the institutions o f  the Com m unity and o f  the ECB;

(c) the interpretation o f  the statutes o f  bodies established by an act o f  the Council, where those statutes so

provide.

W here such a question is raised before any court or tribunal o f  a M em ber State, that court or tribunal may, if it considers 

that a decision on the question is necessary to enable it to  give judgment, request the C ourt o f  Justice to give a ruUng 

thereon. W here any such question is raised in a case pending before a court or tribunal o f  a M em ber State against whose 

decisions there is no judicial remedy under national law, that court or tribunal shall bring the m atter before the C ourt o f 

Justice.” The third paragraph hereafter will be referred to  as Article 234 (3) EC.

See Craig & D e Burca EU  I m w : Texts, Cases <& Materials (3''**. ed. O UP, 2003) p. 434; Lane “Article 234: A Few Rough 

Edges Still” in Hoskins & R obinson eds. True E,uropean: Essays fo r Judge David Edward (Hart, 2003); A nderson &

D em etriou Keferences to the European Court (2"** ed.. Sweet & Maxwell, 2002); O ’ Reilly “Proceedings o f  the European

Courts and Implications for the Practising Lawyer- D irect Actions and References under Article 177 EC Treaty” in 

Heusel ed.. Community Law in Practice (ERA, ICEL, 1996); Guidance Notes o f Court ofJustice [1997] 1 CMLRev 78; Barnard 

& Sharpston “The Changing Face o f  Article 177 References” (1997) 34 CMLRev 1113; As to the changes wrought to 

the preliminary reference m echanism  by the Treaty o f  A m sterdam  and the Treaty o f  Nice, see Tridimas “Knocking on 

H eaven’s Door: Fragm entation, Efficiency and Defiance in the Preliminary Reference Procedure” (2003) 40 CMLRev 9, 

13 et seq.

 ̂ For a detailed discussion as to  the bodies that are com petent to refer questions to  the C ourt o f  Justice pursuant to 

Article 234 EC, see Ch. 3.

See A ppendix at p. 351 above, as to the full table o f Irish Preliminary references pursuant to Article 234 EC from 

1973-2003. Subsequent data dates to Septem ber 2006: See Case C -341/04 Eurofood IFCS L id  - Enrico Bondi v Bank of 

America N A . ,  [2005] BCC 1021; Case C -221/05 Sam McCauley Chemists (Blackpool) Ltd. v. Pharmaceutical Society of Ireland,
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backdrop o f roundly communautam and integrationist judicial co-operation and significandy 

more references numerically at least from nearly every single state.  ̂ The number of  

references generally has, however, slowly increased from decade to decade: from 11 in the 

first decade (i.e. 1973-1983) to 17 in the second decade (1983-1993) and then to 16 in the 

third decade (1993-2003). In the CoUins & O ’Reilly study in 1990, analysing inter alia the 

development o f EU law in the Irish courts from 1973 until 1989, there had been 20 

references made to that date.*̂  Hence it will be demonstrated here that the growth in 

numbers o f preliminary references since 1989, in the post-Maastricht era o f economic 

growth, further European legal integration and a focussed drive to complete the internal 

market, has been lacklustre, even in recent times where Community law increasingly 

penetrates public and private law matters in new areas o f regulatory activity and is limited in 

terms of both the range o f subject matter and range o f the courts or quasi-judicial bodies 

actively part o f the referral process.^ However, it must be stressed that the total number of  

references considered here, at 44, is but a numerical one.

nyr, 13* July, 2006; Case 356/05 Farrell v. Whitty (C)J C 315 p. 10), pending. Farrell concerns the State’s obligations with 

respect to implementing Third Council Directive 90/232/EEC  as to compulsory motor insurance and its direct effect. 

However, the figure of 44 references from 1973-2003 must also be adjusted or construed so as to take account o f (a) 

cases removed from the register because the case has been, for example, settled or discontinued: see C-350/87 Dublin 

District Milk Board v. Golden Vale Co-Operative Creameries Ltd. (OJ 1988 C213 p.8); C-339/91 Avonmore Creameries Ltd. v. A n  

Bord Bainne Co-op Lid. (OJ 1993 Cl 84 p. 11); C-340/91 Kerry Creameries Ltd. v. Ministerfor Agriculture (OJ 1993 Cl 84 p. 11); 

C-60/99 Proetta v. Neil (OJ 2000 C211 p.16) and C-382/03 V^anair v. Aer Rianta cpt (OJ 2004 C201 p. 15) and (b) cases 

such as McCourt V.  Minister for Agriculture [1980] IJEL (Unreported, High Court, Parke J., 15‘'' December, 1980), where the 

reference orders were not transmitted to the Court o f Justice because the trial judge died.

* See Table at p. 29. There are 2 exceptions to this: Sweden and Finland, both o f which acceded in the 1995 wave of 

accessions and thus have shorter periods o f membership of the Union.

 ̂ 1 from the District Court, 3 from the Circuit Court, 12 from the High Court and 4 from the Supreme Court. See “The 

Application of Community law in Ireland 1973-1989” (1990) 27 CMLRev 315, 327.

 ̂See generally Mr. Justice Fennelly “Preliminary Reference Procedure”, paper delivered to the Irish Society of European 

Union law, London (28''’ October, 2005).
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CONTRASTING THE NUMBER OF REFERENCES AGAINST OTHER STATES

TOTALS

TABLE 1; NEW REFERENCES FOR A PRELIMINARY RUUNG BY MEMBER STATE PER YEAR 1952-2003*
B DK D EL E F IRL I L NL A P FI

N
S UK TOT

AL
1961 0 0 0 0 0 1 1
1961 0 0 0 0 0 5 5
1963 0 0 0 0 1 5 6
1964 0 0 0 2 0 4 6
1965 0 4 2 0 0 1 7
1966 0 0 0 0 0 1 1
1967 5 11 3 0 1 3 23
1968 1 4 1 1 0 2 9
1969 4 11 1 0 1 0 17
1970 4 21 2 2 0 3 32
1971 1 18 6 5 1 6 37
1972 5 20 1 4 0 10 40
1973 8 0 37 4 0 5 1 6 0 61
1974 5 0 15 6 0 5 0 7 1 39
1975 7 1 26 15 0 14 1 4 1 69
1976 11 0 28 8 1 12 0 14 1 75
1977 16 1 30 14 2 7 0 9 5 84
1978 7 3 46 12 1 11 0 38 5 123
1979 13 1 33 18 2 19 1 11 8 106
1980 14 2 24 0 14 3 19 0 17 6 99
1981 12 1 41 0 17 0 11 4 17 5 108
1982 10 1 36 0 39 0 18 0 21 4 129
1983 9 4 36 0 15 2 7 0 19 6 98
1984 13 2 38 0 34 1 10 0 22 9 129
1985 13 0 40 0 45 2 11 6 14 8 D9
1986 13 4 18 2 1 19 4 5 1 16 0 8 91
1987 15 5 32 17 1 36 2 5 3 19 0 9 144
1988 30 4 34 0 1 38 0 28 2 26 0 16 179
1989 13 2 47 2 2 28 1 10 1 18 1 14 139
1990 17 5 34 2 6 21 4 25 4 9 2 12 141
1991 19 2 54 3 5 29 2 36 2 17 3 14 186
1992 16 3 62 1 5 15 0 22 1 18 1 18 162
1993 22 7 57 5 7 22 1 24 1 43 3 12 204
1994 19 4 44 0 13 36 2 46 1 13 1 24 203
1995 14 8 51 10 10 43 3 58 2 19 2 5 0 6 20 251
1996 30 4 66 4 6 24 0 70 2 10 6 6 3 4 21 256
1997 19 7 46 2 9 10 1 50 3 24 35 2 6 7 18 239

* Source: Annual R eport o f  the C ourt o f  Justice o f  the European Comm unities 2005 (Court o f  Justice, 2006), available at 

www.curia.eu.int pp. 209-210. Recent accession states are excluded on account o f  the time limitation o f  this study.
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1998 12 7 49 5 55 16 3 39 2 21 16 7 2 6 24 264
1999 13 3 49 3 4 17 2 43 4 23 56 7 4 5 22 255
2000 15 3 47 3 5 12 2 50 0 12 31 8 5 4 26 224
2001 10 5 53 4 4 15 1 40 2 14 57 4 3 4 21 237
2002 18 8 59 7 3 8 0 37 4 12 31 3 7 5 14 216

2003 18 3 43 4 8 9 2 45 4 28 15 1 4 4 22 210
2004 24 4 50 18 8 21 1 48 1 28 12 1 4 5 22 249
2005 21 4 51 11 10 17 2 18 2 28 15 2 4 11 12 221
TOTAL 516 108 146

5
103 163 693 47 862 59 36 276 57 42 61 408 5514

Ave. No. Prelim inary R eferences Per Y ear Per State

I 1961-1973--■-1974-1980 1981-1967 1966»1994[

25

Luxembou Netherland United
Kingdom

Belgium Denmark France Germ any Greece Ireland Italy Portugal Spain

2.2 0.41961-1973 3.6
10.3 12.3 28.7•■•-1974-1980 12.4 0.3 14.3
12.7 2.4 29.1 34.4 2.71981-1967 17.9 0.3
19.7 25.9 46.4 23.( 19.7 5.3 15.41988-1994

T ab le  2

42. If we compare the total o f 44 preliminary references over a 30 year period emanating from 

the Irish courts to that o f the other so-called smaU-sized EU states such as Denmark, 

Austria, Finland and Portugal having regard to the first table above,’ we find the overall 

number o f references from the Irish judiciary, from 1973 to the present day, to be fewer

W hose populations stand approximately respectively in 2004 at, Austria: 8.1 million, D enm ark; 5.4 miUion, Finland: 5.2 

million and Portugal 10.4 milUon (Source: h ttp ://w w w .unicef.o rg /sta tistics/index .h tm l ). E ven w hen we compare the 

Irish total to  that o f  G reece w ith a population o f  2 Va times that o f  Ireland at 11 million approxim ately, which joined in 

1980 seven years after the Irish Republic joined, we see a noticeably larger num ber o f  references made by the Hellenic 

courts.
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than that from any o f these countries."’ O n average, as the second table above demonstrates, 

the Irish courts refer the least number o f cases per year across the Member States.” Using 

Denmark as a comparator (which acceded to the Community in 1973 along with Ireland), we 

see a sigmficandy higher number o f references in general from the Danish courts than their 

Irish counterparts. The contrast is all the more striking as to Austria, which while only 

recently acceding to membership o f the EU, has gained notoriety for its courts keen usage of 

the Article 234 EC mechanism, with double the number o f references from 1995-2001 that 

Denmark had referred from 1973 to 2001.'"

43. Using the three decades o f 1973-1983, 1983-1993 and 1993-2003 again as a time and era 

divider for simplicity, we find that in the last decade considered (i.e. 1993-2003), Ireland is 

significandy surpassed by these countries in terms o f numbers o f references, Irish courts 

making only half, or in some cases, a third o f the number o f references made by the other 

national courts as stated above. This is particularly difficult to understand in the context of 

the explosion in the number o f references being made to the Court o f Justice from virtually 

all other national courts in this last period. Yet, Ireland had a particularly low ratio o f judges 

per population in the temporal period under review that compared particularly unfavourably 

against its EU counterparts until recendy, which in turn possibly impacts upon the number 

of references made generally in this country significantly.’’ Moreover, a particularly limited 

number o f lawyers work in the area o f European Union law in Ireland.'"*

This is with the exception o f  Finland bu t it m ust be taken into account that Finland only joined the EU  in 1995.

"  Source: Stone Sweet & Brunell “The European Court and the N ational Courts: A Statistical Analysis O f Preliminary 

References 1961-1995” (Jean M onnet W orking Paper No. 14/1997), available at w w w .jeanm onnetprogram .org.

See Tridimas op.cit. page 39.

See Mr. Michael M cDowell T .D . Vol. 632 Dail Debates 21®’ February, 2007 177. See the Civil Liability and Courts Act 

2004 also that has increased the num ber o f  judges and see www.justice.ie for further announcem ents in this regard.

'■* For example, only 28 ou t o f  approximately 2000 Barristers are nom inated as specialising in the area o f European 

U nion law; see www.lawlibrary.ie whereas, in the UK, at least 11 chambers and several hundred practitioners specialising 

exclusively o r in a very significant proportion  in European U nion law: see w w w .bareuropeangroup.com . There are only 

54 out o f 89 mem bers o f  the Irish Society o f  European U nion law w ho are practitioners o f  law (barristers or solicitors): 

www.isel.ie. Even factoring in the relative differences in size o f  the respective jurisdiction and the nature o f  the
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THE ROLE OF THE STATE IN IRISH PRELIMINARY REFERENCES; 

CONSIDERING THE ACTORS APPLYING FOR REFERENCES

44. O f  the total o f 44 preliminary references made to date by the Irish judiciary, the State has 

been involved in 34 four o f these references, in the form o f  a D epartm ent Ministry, Semi- 

State body or State agency.'^ Thus in Ireland, the State is involved in approximately 77 per 

cent o f all Article 234 EC proceedings emanating from its courts.'*^ Weiler and Dehousse'^ 

have demonstrated in their seminal (although now dated) study, that over 80 per cent o f 

preliminary reference proceedings at Community level involve a pubKc authority.'* Hence, 

the Irish trends are mirroring developments at Community level in this area. Arguably, the 

interests o f a new Member State being asserted by its representatives is to a large part some 

explanation for this particular feature o f the earlier proceedings in the first two decades o f 

membership, in addition to a new climate o f supranational regulation. Private law disputes as 

44 references made. Four o f the six private law disputes emanate from the m ost recent 

decade under consideration (1993-2003) and can be argued to show the penetration o f 

Community law into national private and public law systems, going beyond the realm o f

arrangement o f Barristers in Ireland, not operating in chambers, there still is less practical expertise amongst 

practitioners in contrast to other specialisations, such as Family law or Criminal law practice.

These figures are qualified by the elusiveness of a number o f unreported cases relevant to certain o f these 44 

proceedings which have proven unattainable. State agencies or Semi-State bodies are involved in 10 of these 

proceedings.

The following analysis draws heavily upon Ovlissen “Preliminary References Under TEC 177: A Comparative Study 

of the Practice of the Danish and Swedish Courts” (Unpublished LL.M thesis, EUI Florence, 1998). See pp. 16 thereof et 

seq.

“Primus Inter Pares, The European Court and National Courts: Thirty Years o f Co-operation” (The Florence 177 

Project) (January, 1992), unpublished study.

Cf. The study o f Harding (“Who Goes to Court in Europe? An Analysis o f  Litigation against the European 

Community” (1992) 17 ELR 105) who considered all completed litigation before the Court of Justice from 1980-1989 

and considered the nationality and subject matter o f all complaints. The results are not particularly useful from an Irish 

perspective given that low levels o f litigation rates in the Irish courts are registered in this time frame, even for example 

in the area of agriculture, entailing that no results o f particular importance emerge from this limited snapshot.
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control o f administrative action.’'̂  By contrast, in Granger’s study o f the number of 

observations made by national governments in preliminary reference proceedings originating 

in their own courts in the period from 1995-1999, the Irish government is shown to have 

made the lowest num ber o f observations in such instances o f all the Member States, 

demonstrating low State participation and littie attempt on its part to influence EU policies 

at this level.

45. In 11 o f the 44 references made, the Minister for Agriculture is a first named defendant in 

the reference proceedings, establishing a rather striking feamre o f referrals from Irish courts 

that agriculture dominates. Farm related organisations and nominate creameries and dairies 

are also frequent litigants, able to support litigation and showing a consistent interest over 

the 30 year period considered in challenging both national and Community legislation. 

Corporate Htigants are involved in 60 per cent o f proceedings either as a first or second 

named plaintiff, showing how extensive the attempts are in Ireland to protect business 

interests affected by Community law issues."’ While Chalmers has demonstrated that in the 

UK, applications from corporate litigants invoking Community law shot up in the 1980s,“  

no such pattern is evident in Ireland and corporate bodies have been from the outset the 

main applicants in the Irish preliminary references over 30 years. There appears to be limited 

evidence o f much support on the part of interest groups or associations funding proceedings 

to obtain preliminary references, such as, for example, the Director o f Consumer Affairs, the 

Irish Council for Civil Liberties or the trade union movement.’’ The exception to this

'‘̂ Many com m entators have suggested that this has been occurring in recent times: see Schepel and Blankenburg 

“M obilizing the European Court o f  Justice” in W eiler and D e Burca eds. The European Court ofJustice (O U P, 2001) p. 31.

Granger “W hen governm ents g o  to L uxem bourg...: the influence o f  governm ents on  the Court o f  Justice” (2004) 29 

ELR 3, 8.

Approximately, 25 cases out o f  44  involve corporate litigants.

2“See “T he M uch A d o A b ou t Judicial PoUtics in the United Kingdom : A Statistical Analysis o f  Reported D ecisions o f  

United K ingdom  Courts Invoking E U  Law 1973-1998” (Harvard Jean M onnet W orking Paper 1 /0 0 ), available at 

WWW.ieanm onnetprogram .org.

See the extensive htigadon supported in the area o f  transfers o f  undertakings by trade unions in Denm ark accounted 

in O vlissen “Preliminary References Under T E C  177: A Comparative Study o f  the Practice o f  the D anish and Swedish 

Courts” (Unpublished LL.M thesis, E U I Florence, 1998) p. 13.
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statement is clearly that referred to above, i.e. the actions o f agriculture-related organisations. 

There is, however, no single Irish organisation that the author is aware of, with an express 

litigation strategy to employ Community law to attack or challenge national norms in 

legislation, comparable to, for example, the Equal Opportunities Commission in the UK, 

that has been tremendously significant in the litigation o f sex discrimination there or Trade 

Union movements in Sweden and Denmark.'"' Resources are clearly a factor in this regard.

-■* See the account o f Chalmers “The Much Ado About Judicial Politics in the United Kingdom: A Statistical Analysis of 

Reported Decisions of United Kingdom Courts Invoking EU Law 1973-1998” (Harvard Jean Monnet Working Paper 

1/00), available at www.ieanmonnetprogTam.org. as to the number of groups supporting litigation in the UK. See the 

recent decision o f the High Court in Ireland, where the Director o f Consumer Affairs obtained an injunction against 

Builders Associations as to building contracts, employing Regulation 8(1) o f the European Communities (Unfair Terms 

in Consumer Contracts) Regulations, 1995: see Dorgan “Safe As Houses” (2002) 96 LSGI 12. See also the excellent 

work of Harlow & Rawlings Pressure Through Laiv (Routledge, 1992) for a fascinating account o f the influence of pressure 

groups in law. There is also some discussion of pressure groups litigating at Community level at p. 268 therein.

60



THE APPLICANTS FOR A PRELIMINARY REFERENCE IN IRISH COURTS"*

46. In the vast majority o f cases where preliminary references are made, the plaintiff invokes 

Community law in support o f their position and a reference results from the necessity 

thereof in relation to the claim. There are certain instances where the defendant’s reliance 

upon Community law results in a reference being made,”*’ but this is largely the exception to 

the rule. Few cases appear to exist of a trial judge referring a question in opposition to the 

wishes o f both parties or, at the least, entirely o f their own motion.”̂  This contrasts quite 

strikingly against the findings o f Weiler and Dehousse,"** that show that approximately 40 per 

cent of all cases referred to the Court o f Justice were not initiated by the parties, but rather 

were referred by the national courts o f their own motion. Moreover, there are surprisingly 

few references from Irish courts where a defendant expressly opposes the making o f a 

reference."^ An interesting case in this context is that o f McCourt v. Minister for Agriculture^'' 

where the trial judge Parke J., decided to refer questions to the Court o f Justice. However,

The analysis of who applies for preliminary references is hindered by the elusiveness o f certain orders of courts 

referring questions to the Court of Justice because of widespread under-reporting o f EC law related decisions in Ireland.

See C-159/90 SPUC v. Grogan [1991] ECR 1-4685 or the prosecutions in C-88/77 Minister for Fisheries v. Schonenberg 

[1978] ECR 473 or C-812/79 A G  v. Burgoa [1980] ECR 2787 or the so-called “set-off’ cases in agricultural law: C- 

125/84 Continental Irish Meat V. Minister for Agriculture [1985] ECR 3441.

Referring courts may ask questions not raised by the parties: see Joined cases C-87/90 to C-89/90 V'erholen v. Sociak 

Vert^keringsbank [1991] ECR 1-3757, para 12-16 and a rule o f national law preventing a national court from referring 

issues of Community law o f its own motion may be contrary to Community law: Case C-312/93 Peterbroeck v. Belgian State 

[1995] ECR 1-4599. See Case 177/78 Pigs and Bacon Commission v. McCarren Co. iJ d  [1979] ECR 2161, where both 

parties claimed that the law was so clear that the court could decide the Community law issue itself, but differed as to the 

result. However, the parties ultimately agreed a statement o f facts. In Case P-C 36/80 Irish Creamery Milk Suppliers v. 

Ireland [1981] ECR 735, Barrington J. decided to refer questions on his own motion. However, he stated that he would 

ask the parties to see if they could agree the form of questions, conscious of the fact that in the final analysis that it was 

he who would setde the dispute.

-^“Primus Inter Pares, The European Court and National Courts: Thirty Years o f Co-operation” (The Florence 177 

Project) (January, 1992), unpublished study.

See for example, C-72/83 Campus Oil v. Minister for Industry and Energf [1983] IR 82; [1983] ILRIvl 258, [1984] ECR 

2727 or Case 177/78 Pigs and Bacon Commission v. McCarren Co. LJd [1981] IR 451; [1979] ECR 2161.

™ Unreported, High Court, 15''’ December, 1980.
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his death resulted in the reference being discontinued. However, he had decided to refer the 

questions for the simple reason o f saving the parties the expense o f appealing to the 

Supreme Court (which, given the EC dimension to the case, was seen as inevitable in his 

view), which would in turn have been obliged to make a mandatory reference to the Court of 

Justice, pursuant to Article 234(3) EC.^’

DRAFTING PRELIMINARY REFERENCES^^

47. As Murphy states,’  ̂ the case o f Fearon (& Co. iJd. v. Irish Luind Commission^ demonstrates that 

national courts are often best advised to secure the agreement o f the parties as to what 

questions should be referred under Article 234. The plaintiffs there sought a reference on 

the scope o f Article 52 EEC (now Article 43 EC) but the Supreme Court decided that the 

issue concerned Article 58 EEC (now Article 48 EC). However, the Court o f Justice held 

that the problem concerned Article 52 EEC and ruled accordingly. It appears that Fearon 

represents unusual practice and that in the ordinary course in the Irish courts, the parties 

agree to a statement o f facts and draft questions between them, for approval by the court.

See Ch. 3 above.

For a detailed account generally, see Collins & O ’Reilly Civil Proceedings and the State (Roundhall, 2003); Anderson & 

Demetriou References to the European Court (2'“̂ ed., Sweet & Maxwell, 2002); O ’ Reilly “Proceedings o f  the European 

Courts and Implications for the Practising Lawyer- Direct Actions and References under Article 177 EC Treaty” in 

Heusel ed., Communi^ Imw in Practice (ERA, ICEL, 1996); Guidance Notes of Court of Justice [1997] 1 CMLRev 78; Barnard 

& Sharpston “The Changing Face o f  Article 177 References” (1997) 34 CMLRev 1113; Bebr Development of Judicial Control 

of the European Communities (Nijhoff, 1981) Ch. 9.

Murphy “Ireland: Community law in the Irish Courts 1982-85” (1986) 9 ELR 99, at 112.

Case 182/83 Fearon v. Irish Land Commission [1984] ECR 3677.

See to similar effect Case C -382/03 Rganair v. A er Rianta cpt, removed from the register, (OJ 2004 C275 p.32); Case C- 

84/95 Bosphorous v. Minister for Transport [1996] ECR 1-3953.
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PAN-EUROPEAN LITIGATION: THE INVOLVEMENT OF THE IRISH

COURTS

48. A feature o f the pan-European legal landscape is now that o f EU-wide litigation in a single 

dispute, to obtain a result in various Member States prior to or in tandem with a preliminary 

reference from one or many Member State courts, in order to obtain a net result in the 

Court o f Justice, which will be “implemented” in the Member States.’'' Recent examples are 

particularly striking and demonstrate the tremendous significance o f Article 234 EC activity. 

An early example o f this in the Irish context is arguably Pigs and Bacon Commission v. McCarren

C o. in Southern and Northern Ireland.'’^

49. As to whether this type o f litigation has occurred in this country in recent times, one must 

examine the Omega A.ir v. Irish Aviation Authority Htigation.’* There, parallel proceedings were 

issued in the High Court in both Ireland and England at the same time approximately and 

on essentially the same question. The High Court in London and Dublin referred the same 

question to a question to the Court of Justice in December 1999 and March 2000 

respectively, causing the latter to join the proceedings. The order o f the Irish High Court 

makes no reference to other pending proceedings and it is not clear from the brevity o f the

Within a State, a number o f  cases may be pending on an issue as to which it will be helpful for a court to make a 

preliminary reference. An example o f  parallel proceedings at Community and national level, and a conflict arising 

therefrom is evident in Case C -344/98 Masterfoods Ijd . v. HB Ice Crtam iJd. [2000] ECR 1-11369, although the national 

court was able there to seek the guidance o f  the Court o f  Justice. On the litigation strategies o f  groups attempting to 

employ Community law to reverse national policy, see Alter and Vargas “Explaining Variation In the Use o f European 

Litigation Strategies: European Community and British Gender Equality Policy” (2000) 33 Comparative Political Studies 

452.

Case 177/78 Pigs and Bacon Commission v. McCarren [1979] ECR 2161 and Case 8 3 /78  Pigs Marketing Board (N.I) v. 

B^mond Kedmond [1978] ECR 2347 Both cases related to a levy on pigs slaughtered for bacon pursuant to the Common 

Organisation o f  a Market in Pigmeat, the Northern Irish reference appearing to be temporally received by the Court o f  

Justice in March 1978 before the Southern reference, received in August 1978.

CaseJ C-122/00 Omega A ir  v. Irish Aviation Authori^ [2002] ECR 1-2569.
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order even whether the Court knew o f their existence.’"̂ Whilst this is by no means an 

uncomm on form o f litigation, it is interesting to see the involvement o f an Irish court in a 

private body’s attem pt to obtain an EU wide result.

AREAS OF LAW DOMINATING THE PRELIMINARY REFERENCE DIALOGUE

WITH THE COURT OF JUSTICE"*

50. Only two criminal prosecutions have formed the basis for preliminary references from Irish 

courts over 30 years.'*" Civil proceedings thus have tended to dominate, again mirroring the

Order of the High Court, Kelly J., 21*' March, 2000.

For a recent example, see the EU wide parallel proceedings to obtain an EU wide result which began recently in the 

Administrative Court in London (which granted injunctive relief to a party' wishing to suspend the implementation of 

European Community Law) A B N A  v. Secretary of State for Health (Davis J., October 6''', 2003)). The court ordered the 

suspension of regulations implementing Directive 2002/2 of the Parliament and Council, imposing a percentage 

declaration requirement for animal feeding stuffs, which was due to come into force in the early part o f November 2003, 

pending a preliminary reference. Proceedings were issued in Wales, Scodand, Northern Ireland, Italy, the Netherlands 

and Germany to obtain a similar result. Such relief was obtained in Scotland, unequivocally influenced by the decision of 

the parallel proceedings in England: see A B N A  htd. v. Scottish Ministers [2003] ScotsCS 349. The Court of Justice joined 

the proceedings in the United Kingdom, Italy and the Netherlands: See Joined Cases C-453/03 C-11/04 and C-194/04 

in K (On the Application of A B N A  Ltd.) v. Secretary of State for Health [2005] ECR 1-10423.

■*̂ While the most up to date study of the areas of law subject to the preliminary reference mechanism dates from 1995, 

nonetheless the data o f Stone Sweet and Brunell “The European Court and the National Courts: A Statistical Analysis 

O f Preliminary References 1961-1995” (Jean Monnet Working Paper No. 14/1997), available at 

www.ieanmonnetprogram.org presents a picture that is noteworthy and o f much usefulness. In their work, they 

demonstrate how agriculture now represents in the region o f 12 per cent o f all proceedings before the Court of Justice 

(compared to its highest point o f 31 per cent approximately.). The free movement o f goods was in second place, 

constituting 15 per cent o f all proceedings (once more falling from its high o f 20 per cent). Otherwise, social security (at 

10 per cent), tax and competition (at 8 per cent approximately) followed. The free movement of workers represented a 

mere 3 per cent of the total, while the environment was the subject o f only 2 per cent o f all litigation. The major 

development after the publication o f this data is the dramatic increase in the number of free movement o f person related 

references (including references as to the residency directives and EU citizenship).
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phenomenon o f  a majority o f  civil proceedings before the Court o f  Justice at Community level. 

Indeed, as the study o f  Weiler and Dehousse^^ demonstrated, m ost cases referred by national courts 

have involved judicial review on average in 65 per cent o f  aU cases.^ Administrative proceedings 

generally formed the basis o f  51 per cent o f these cases. Second came ordinary civil proceedings at 

30 per cent, followed by criminal law prosecutions at 15 per cent. This finding is perhaps more or 

less logical, given that m ost Community law operates in a sectoral regulatory capacity and given the 

limited competence o f  the Community in criminal law. However, once more, the widespread 

penetration o f  Community and Union norms into national private law systems is a development that 

must be adverted to, for example, in the area o f EC Consumer law or Community related 

intervention in private contract law disputes.'*  ̂ These trends are also borne out in the Irish context. 

The Irish Courts Service Annual Report, 2005 demonstrates that in the Irish courts generally, civil 

proceedings dominate, particularly as to the work o f  the High Court and the Circuit Court.'*̂ ’

■*- See C -88/77 Minister fo r Fisheries v. Schonenberg [1978] ECR 473 and C -812/79 Attorney General v. Bur^oa [1980] ECR 

2787. It is im portant to state that the use o f the civil law and the criminal law may vary from  State to State and so 

conduct defined as criminal in one state may well be subject merely to  civil penalties in another, particularly in the 

context o f  the im plem entation o f  a directive where discretion exists in this regard.

“Primus Inter Pares, T he European C ourt and N ational Courts: Thirty Years o f  C o-operation” (The Florence 177 

Project) (January, 1992), unpublished study.

Although this data is now  rather dated, it provides a useful source. See ‘T h e  Florence 177 Project” loc.citp. 78.

There are now  courses on  the “Europeanisation” o f  Private law; see for example www.iue.it.

Annual R eport o f  Courts Service o f  Ireland, 2005 (Courts Service, 2006), available at www.courts.ie Ch. 5, Court 

Statistics. In 2005, 211 appeals were dealt with by the Suprem e C ourt and 12,227 personal and fatal injuries cases were in 

hand in the High Court. 3,813 cases were initiated by way o f  plenary sum m ons. T he C ourt o f  Criminal Appeal disposed 

o f 290 appeals in 2005. T he Central Criminal Court dealt with 122 m urder, rape and sexual assault cases. 22,692 civil 

cases were initiated in the Circuit Court. As to  judicial review (High Court), 1,863 applications were made in 2005 

(including asylum). Thus, while personal injuries cases initiated had fallen substantially and no doubt will continue to so 

do as a result o f  the establishm ent o f  the Personal Injuries Assessm ent Board to process personal injuries claims 

(pursuant to the Personal Injuries Assessm ent Board A ct 2003), from previous years, nonetheless in general, in the Irish 

courts civil proceedings clearly comprise the bulk o f the litigious disputes in Ireland.
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AREAS OF LAW THE SUBJECT OF PRELIMINARY REFERENCES AND GENERAL 

AREAS OF ACTIVITY IN THE COURT OF JUSTICE

51. The Annual Report o f the Court o f Justice, 2005 indicates that (in the following order) 

taxation, agriculture, approximation o f laws, free movement o f persons, social policy and 

freedom o f establishment dominate the docket o f the Court o f Justice as regards the subject 

matter o f new preliminary references. By contrast, as to cases completed in 2005 (not 

limited to preliminary references), environmental and consumer law, agriculture, 

approximation o f laws, taxation and social policy comprised the vast bulk o f the subject 

matters on the docket o f the Court. I f  one considers that European citizenship and social 

security for migrant workers usually result in the free movement o f persons (Article 39 EC) 

being invoked, the free movement o f persons forms a much higher area o f activity than the 

tables otherwise suggest."*** However, a summary consideration o f the Annual Reports o f the

A nnual Report o f the Court o f justice o f the European Communities 2005  (Court o f  Justice o f  the E uropean Communities, 

2006), available at www.curia.eu.int pp. 189 et seq. In the seminal study o f  Stone Sweet and Brunell (“T he E uropean 

Court and the national courts: a statistical analysis o f  preliminary references 1961-1995” (1998) 5 Journal o f  European 

Public Policy 66, Table 4) they examine the difference between the actual num ber o f  references from  the M em ber States 

by area o f  law and the proportional share o f  references per subject area. In this league table, Ireland has an above 

average num ber o f  references (showing that litigants are attacking this subject area in a national court via Article 234 E Q  

in the fields o f  establishm ent, com m on policy, agriculture, com petition and social policy. By contrast, negative values 

are registered (meaning that few litigants attack these fields o f  regulation in the Irish courts via Article 234 EC) in the 

areas o f  the free m ovem ent o f  w orkers, taxation, transport, approxim ation o f  laws, the free m ovem ent o f  goods, 

external poHcy, social security and the environm ent. However, the generaHty o f  the headings employed by Stone Sweet 

and BruneU makes analysis o f  their results som ewhat difficult. For example, they state that there w ere 4 references in the 

area o f  com petition law from  Ireland, w hich is no t the case in practice.

■**In the recent w ork o f  G ranger, analysing the participation o f  M em bers State governm ents in proceedings before the 

C ourt o f  Justice according to area o f  law (and no t limited to preliminary references) she has show n how the Irish 

governm ent makes a below average num ber o f  observations in the areas o f  free m ovem ent o f  goods, person, service, 

taxation, agriculture, approxim ation o f  laws, environm ent and consum ers, com petition, principles o f  EC law, company 

law and external relations. In  the area o f  social policy, however, Ireland records an above average level o f participation. 

While these statistics are limited temporally and offer only some insights into governm ent participation in the attem pt to 

influence EU  policy on the part o f  the C ourt o f  Justice, it shows an interesting insights as to the State’s position on 

social policy. See G ranger op.cit., p p .16-17. Noticeably, however, G ranger does no t offer a m ore defined explanation of 

“social policy” .
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Court o f Justice shows sigruficant change from year to year in the subject matters litigated, 

understandably given the evolving nature o f the European project itself

AREAS OF LAW SUBJECT TO THE PRELIMINARY REFERENCE MECHANISM 

IN THE IRISH COURTS: TRENDS IN THE IRISH COURTS

Preliminary R efererences from Irish C ourts by area  of law 1973-2003

I0 0 0 0 0 0 0 0 0 0 0 0 0 0

1983-1993

Y ears

□  Agricultural law ■  Labour law □  Public C ontracts □  F isheries law
■  Aviation law □  Planning and D evelopm ent law ■  Free M ovem ent □  Competition law
■  B russels Convention ■  Otfier

T A B L E  3

52. As the chart"*'' above demonstrates, agricultural law in the Irish courts has reflected the trends 

at EU level, with approximately half o f all references from Ireland being from this area of 

law alone over the 30 year period from 1973-2003. However, other results do not mirror the 

recent EU trends quite so closely. Thus, free movement makes up only 11 per cent o f the 

total num ber o f references from Ireland. Fisheries law formed the subject matter of 

approximately seven per cent o f all references and labour law, public procurement and 

aviation law were the basis o f over four per cent o f referrals made. A reference has yet to be 

made in the area o f planning and development law or taxation.

Sources o f  law: T he author has obtained the case law considered here from  an exam ination o f  legal IT  databases, the 

BAILII ('www.bailii.or^  ̂ website, the Curia website (www.curia.eu .intV the official law reports, periodicals, the Central 

O ffice o f  the H igh Court, textbooks and general enquiries. This project purports to be as com prehensive a study as 

reasonably practicable.
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53. While the num ber o f  preliminary references from  the Irish courts increased generally from 

11 in 1973-1983 to  14 in 1983-1993 and then  to 16 in  1993-2003, there were many 

fluctuations w ithin the various areas o f  law. While no single area o f  law has been referred as 

m uch as agriculture, even in the last decade, agricultural law declined as the area subject to 

the m ost prelim inary references in Ireland. H ow ever, o ther new er areas o f  regulation are 

increasingly being referred, for example, public procurem ent or aviation law, which affects 

the overall analysis here. O f  great im portance is the absence o f  any free m ovem ent related 

referrals in the last decade (1993-2003), com pared to tw o in the first decade and three in the 

second, w hich is difficult to  explain given its grow th in im portance at C om m unity regulatory 

and political level, w hich has generated so many references from  o ther Com m unity Courts 

and form s such a significant part o f  the w ork o f  the Court.^” O f  course, it m ight also be 

suggested that the established nature o f  the accjuis entails that certain principles are so well 

entrenched and correspondingly that judges and practioners are thus readily able to resolve 

such m atters w ithout assistance from  the Luxem bourg C ourt that referrals are increasingly 

less necessary. H ow ever, this does no t tally with the high level o f  free m ovem ent references 

occurring generally in the docket o f  the C ourt from  o ther jurisdictions, a fact n o t m irrored 

from  the references from  the Irish courts.

See the discussion above as to the work o f  the Court.
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THE PATTERNS OF REFERRAL IN VARIOUS AREAS OF LAW

54. Thus, after 30 years o f legal integration, agricultural law still remains the area o f law referred 

the most by the Irish courts. This does contrast, however, with the findings o f Murphy in 

the early 1980s^' and the Collins & O ’Reilly study nearly 14 years ago,^' when agriculture and 

fisheries were almost the only areas o f law subject to the referral mechanism.®’ Clearly, the 

common agriculmral policy still dominates as the m ost litigated subject o f Article 234 

references and reflects its importance to the economy and the litigiousness o f the farm- 

related unions and organisations. Its relative decline as an area subject to referral perhaps 

demonstrates the diversification o f the Irish economy, although it is still the m ost referred 

area o f law. Attempting to sketch broader trends is more problematic because of the 

diversity o f factors to be weighed. The average number o f cases referred over the 30 year 

period is between one and two in the areas o f labour law, public procurement contracts, 

fisheries, free movement, aviation and Brussels Convention law.

55. A surge o f references in several areas in the third decade (1993-2003) can be explicable in the 

case o f public procurement and aviation law as a new area o f regulation, subject to many 

pan-European competitions likely to generate disputes o f high value. Notably, an Irish airline 

that has begun to litigate intensively at EU level for various reasons is involved in the 

aviation law reference.®'* Thus, the concept o f a “repeat player” Htigant®® may be becoming

“Ireland: Community law in the Irish Courts 1982-1985” (1986) 9 ELR 99.

“The Application o f  Community law in Ireland 1973-1989” (1990) 27 CMLRev 315.

Murphy “Ireland: Community law in the Irish Courts 1982-85” (1986) 9 ELR 99, had suggested that until 1985 at 

least, the Irish courts had made a notable contribution to the development o f  Community rules in the fisheries sector 

and in the prevention o f  fraud in the Common Agricultural Policy. While domestic procedural law had been significantly 

affected according to Murphy between 1982 and 1985 by domestic decisions, no such decisions had raised references in 

the area o f  the compatibility o f  national procedural law with Community norms.

For example, see C -382/03 B^anair v. A er BJanta cpt (OJ 2004 C201 p. 15); T -140/95 B^anair LJd. v. Commission [1998] 

ECR 11-3327; C -555/03 Warbwq v. KyanairUd. [2004] ECR 1-6041.

This being a label from US political science theory, denoting corporate bodies or associations who litigate frequently 

or the converse o f a once-off litigator: see Galanter “Why the ‘Haves’ Come Out Ahead: Speculations o f  the limits o f 

legal change” (1974) 9 Law & Society 95.
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evident here. Competition law remains free from referral, save for one (later) reference in 

the long running Mastetfoods Ltd. v. HB Ice Cream LJd.^ '̂ litigation, reflecting the general EU- 

wide trend o f a low referral rate here.^^ Although there are few labour law references made 

by the Irish courts, missing out on the fascinating dialogue that has occurred between the 

European Court and national courts in this area, the two Irish references made both have 

had profound ramifications, one at national, the other at EU level.^* There are no references 

from the Irish courts in the field o f taxation, which does not reflect the trend at EU level of 

approximately 18 per cent o f new referrals to the Court o f Justice in 2005 being in this area. 

Testing these last two statements, however, against the general rate o f invocation of 

Community law in the areas o f taxation and labour law is hindered by the fact that bodies 

such as, for example, the Appeal Commissioners or the Labour Court do not publish 

reasoned opinions for their decisions, discussed below. '̂^

56. The decline in the num ber o f free movement-related references in the last decade examined 

is somewhat unusual in light o f the general significance o f free movem ent in the work of the 

Court o f Justice. The free movement o f persons has begun in recent times to dominate the 

docket o f the Court o f Justice, reflecting the effect o f EU citizenship and a Europe greatiy 

concerned with residency and migrancy issues, overtaking the free movement o f goods as a 

highly referred national issue. There has been only 1 reference to date from the Irish courts 

as to the free movement o f  goods and only 3 as to the free movem ent o f persons, none of 

which has concerned the thorny issue o f EU citizenship. Most considerations of the free 

movement o f  persons in Ireland result in no reference being made or even being discussed.

5*’ Case C -344/98 Masterfoods iJd . v. HB Ice Cream iJd . [2000] ECR 1-11369.

Perhaps owing to the longstanding nature o f  centralised enforcement o f  EC competition law until recently: see 

Council Regulation (EC) 1/2003.

5«See C -157/86 Murphy v. A n  Bord Telecom [1986] ILRM 483; [1988] ILRAl 53; [1988] ECR 673 and C-243/95 Hill and 

Stapleton v. Rivenue Commissioners [1998] 1-3739, both concerning the interpretation o f  Article 119 EC as to equal pay for 

equal work.

See the discussion above at p. 66.
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57. N ot a single reference from a planning or environmental law dispute has been made from 

the Irish courts, despite the fact that it is the area o f law where the m ost refusals of 

preliminary reference applications are made/’*̂ It is also an area that arguably could be held to 

give rise to a mandatory reference on the part of a Court, pursuant to its jurisdiction under 

the Planning and Development Act, 2000/’' As to key doctrines o f Community law such as 

State Uabnity and the "Emanation o f the State" doctrine, there has been litde dialogue 

between the European Court and the national courts in Ireland. As a result, several 

unsatisfactory determinations have been made arguably, the cases frequently finding against 

the applicant seeking to employ Community law (often against the State). The lack of 

dialogue in this area and the consequences arising therefrom wiU be discussed infra.

See infra.

''' See the discussion in Ch. 3.
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58. It is clear from the charts*’" above that the High Court has made an overall proportion o f 

references to the Court o f Justice higher than any other Irish court, inferior or superior, or 

equivalent body. While the Irish court o f last instance, the Supreme Court, has a significant 

share o f the references,*^^ the figures make different reading upon analysis from decade to 

decade, demonstrating fluctuations that must be examined more closely to see if they 

correspond to certain events.

59. Following the statements expressed by Costello J in Pigs and Bacon Commission v. McCarren <& 

Co. in the late 1970s, advocating a large and Liberal judicial discretion in the field o f the 

preliminary reference, there followed a great increase in the number o f references made by 

the High and Supreme Court. Whether these events are directly related or causative is 

another question. There was no citation o f this case in subsequent cases in the superior 

courts when a preliminary reference was referred to the Court o f Justice.

60. A significant increase in references in the superior courts can be marked in the timeline 

subsequent to the Campus Oil v. Minister for Industry &  Energ/’̂  decision, where Walsh J. 

asserted an “untrammelled discretion” on the part o f a judge to refer questions for decision. 

How causative this may be again is purely speculative and there is once more no citation o f 

this case in subsequent referring decisions. However, the strong rebuking in the Supreme 

Court judgement in SPUC v. G ro g a n ,of a High Court judge for her decision to refer a 

question to the Luxembourg court in a highly controversial decision, discussed in detail 

above, marked a change in the communautaire landscape formerly existing.’’̂  Since Grogan there

Sources o f  law: The author has obtained the case law considered here from an examination o f  all legal IT databases, 

the BAILII website, the Curia website, the official law reports and periodicals.

At 16, compared to 20 references from the High Court in the period from 1973-2003.

^  Case M lp?>  Pigs and Bacon Commission v. McCarren Co. l^td (Unreported, High Court, Costello J., 30''' June, 1978); 

[1981] IR451; [1979] ECR2161.

C -72/83 Campus Oil v. Minister for Industry and Ener^ [1982] IR 82; [1984] ECR 2727.

“  C -159/90 SPUCv. Grogan [1989] IR 753; [1990] ILRM 350; [1991] ECR 1-4685.

See Ch. 3.
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has been a steady decline in the num ber o f decisions referred by the superior courts and no 

really noteworthy constitutional cases has been referred to the Court o f Justice since. Again, 

to assert a direct relationship between the events would be misleading because o f a lack of 

direct evidence, as no court has expressly commented upon the Grogan “rebuke”. It does, 

however, provide for interesting speculation.

THE COMPARATIVE CONTEXT: THE NATIONAL REFERRING COURTS

BEHAVIOUR PATTERNS

A rtic le  177 R e fe re n c e s  by C o u rt A c ro s s  T im e

600

1961-1970 1971-1980 1981-1990 1991-1995
Y ears

□  High 
■  Low
□  Interm ediate

TABLE 6

61. The table'’** above sets out the so-called behavioural patterns o f national courts across the 

EU from 1961 to 1995. Schepel and Blankenburg® suggest that the diminishing number of

'’*Data source: Stone Sweet & Brunell “The European Court and the National Courts: A Statistical Analysis O f  

Preliminary References 1961-1995” (Jean Monnet Working Paper N o. 14/1997), available at 

www.jeanmonnerprogram.org.
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references by the courts o f last instance in both Ireland and Spain is explained by the fact 

that obedient lower courts began to refer questions to the Court o f Justice after the 

principles o f supremacy and direct effect had been accepted by higher courts. By contrast, 

they suggest that where, as in Belgium, Portugal and the UK, the proportion increases, one 

can hypothesise that reluctant higher courts were being forced into obedience by activist 

lower courts.

62. While this provides an interesting analysis, Schepel and Blankenburg provide no evidence to 

support their thesis as to Ireland and it is common case that the doctrines o f supremacy and 

direct effect were well known at the outset o f Ireland’s Community membership by virtue of 

the Third Am endment to the Constitution™ and the European Communities Act 1972^’ and 

have been endorsed directiy or indirectly across a vast cross-section o f time, both in the 

High Court and the Supreme Court (the only dissent being in relation to fundamental rights 

in an isolated decision).^"

’̂’See Schepel and Blankenburg “M obilizing the European C ourt o f  Justice” in D e Bvirca & Weller eds. The European 

Court o f justice (O UP, 2001).

™ N ow  Article 29.4.10.

See the detailed discussion in Part III.

^-As to  the High Court: Case 177/78 Pigs and Bacon Commission v. McCarren <& Co. I j d  [1982] IR  451; [1979] ECR 2161, 

McDermott Cotter v. Ministerfor Social We fa r t (High Court, H am ilton P., 10*'' June, 1988); [1990] CMLRev 94, Murphy v. 

A n  Bord Telecom [1989] ILRM  63, Lawlor v. Minsterfor Agriculture [1990] 1 IR  356. As to the Supreme C ourt see Campus Oil 

V. Minister for Industry and E ner^  [1983] IR  82, Nathan v. Bailey Gibson Ltd. [1998] 2 IR  162 and Maher v. Minister for 

Agriculture [2001] 2 IR  139. C f C -159/90 S W C v .  Grogan [1989] IR  753; [1990] ILRM 350.
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VARIATIONS IN NUMBERS OF REFERENCES BY COURT IN IRELAND
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Preliminary R eferences by Court 1993-2003
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TABLE 9

THE TRENDS IN THE SUPERIOR COURTS DIALOGUE WITH THE COURT OF

JUSTICE

63. As is evident from the tables’  ̂ set out above, none o f the superior courts has witnessed an 

increase in the number o f references made by it from decade to decade. In the first decade, 

the Supreme Court only made one reference, its first made in 1983 (which was not the first 

reference made by an Irish court). This, however, increased dramatically in the second 

decade examined (1983-1993) when the number reached nine, arguably at the peak o f the 

communautaire co-operation expressed by the Supreme Court. However, it must be noted that 

both o f the two cases referred in 1989 and 1991^^ by the Supreme Court were each on the

Sources o f  data: The author has obtained the case law considered here from an examination o f  databases, the BAILII 

website, the official law reports, the Central Office o f  the High Court, textbooks and general enquiries. This project 

purports to be as comprehensive a study as reasonably practicable.

In 1989, C -85/90 Dowling v. Ireland [1992] ECR 1-5305 and C -86/90 O ’Brien v. Ireland [1992] ECR 1-6251 (on the 

interpretation o f  milk levy regulations) and in 1991 C-339/91 Avonmore Creameries Lid. v. A n  Bord Bainne Co-Op. hid..
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same topic on each occasion, which arguably inflates the statistics. This number falls, 

though, in the last decade, unusually at a time of an enlarged capacity to refer questions due 

to a growth in areas subject to regulation. However, it also coincides with the arrival on the 

Supreme Court in 1999 and 2000 of former members of the Court of First Instance and the 

Court of Ju s t i ce ,and  since then, only two references to the Court of Justice were made up 

to the period ending in 2003

64. The court of last instance refers a majority of the preliminary references made from its 

courts in only one third approximately of all European countries.^^ Ireland, however, has the 

highest number of references made by its court of last instance until 1993. Thereafter, it fell 

to third place in this league of “greatest referrers”. Thus, in relative terms the Supreme Court 

makes many references. However, the diversity of Irish courts engaging in a dialogue with 

the Court of Justice is not nearly as varied as in other countries, which is discussed below, 

and this affects the analysis here.

65. A steady decline is evident in the frequency of references from the High Court over the 3 

decades examined here. However, the High Court has been the most active referring court 

generally in Ireland, providing for a contrast which makes bleak reading indeed. This may be 

compared to and contrasted with the number of refusals of applications for preliminary

removed from register (OJ 1993 C289 p.6) and C-340/91 Keny Creameries Lid. v. Minister for Agriculture, removed from the 

register (OJ 1993 C l 84 p. 11) (on the interpretation o f  Council Regulation EEC 26/1962).

Macken J. (formerly o f  the Irish High Court and then Court o f  Justice) was appointed to the Supreme Court in May 

2005.

In C -19/00 S IA C  Construction Ljd. v. Mayo Co. Co. [2001] ECR 1-7725 and C -382/03 Ryanair v. AerBJanta cpt, removed 

from register (OJ 2004 C201 p. 15) A third reference was made in the case o f  C -60/99 Proetta v. N eil but was 

discontinued with and removed from the register o f  the Court o f  Justice (OJ 2000 C211 p. 16). Two references have 

been made by the Supreme Court subsequent to the time period ending in 2003, outside o f  the Limitation o f  this study: 

Case C -341/04 Eurofood IPCS L td  - Enrico Bondi v Bank of America N A .,  [2005] BCC 1021; Case C -221/05 Sam McCauley 

Chemists (Blackpool) Ltd. v. Pharmaceutical Society of Ireland, nyr, 13‘'’July, 2006. This matter is further considered in Ch. 5. 

’̂See Schepel and Blankenburg “Mobilizing the European Court o f  Justice” in D e Burca & Waller eds. The European 

Court of Justice (OUP, 2001).
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references made by the High Court/** This stands at 18, thus a similar figure to the number 

referred. However, there is a sizeable number o f cases in the High Court, almost several 

times the number o f references made, where, in a decision the subject matter o f which 

relates to or involves principles of Community law, the relevance or necessity for a 

preliminary ruling is not discussed by the High Court. The High Court appears to overtake 

the Supreme Court quite considerably in this category during this time period. Arguably, in a 

certain portion o f these cases, a reference ought to have been made, tending to suggest that 

the number o f referrals conld\vxw& been somewhat greater.

THE LOWER COURTS LOW PARTICIPATION IN THE DIALOGUE WITH 

THE COURT OF JUSTICE: A CONSIDERATION

66. Since the District Court made its first reference in the late 1970s, '̂* no other reference has 

been made by this Court. Hence, Alter’s controversial thesis as to the “judicial 

empowerment”*" o f the lower courts (denoting the District and Circuit Courts), through the 

preliminary reference mechanism has yet to surface in this jurisdiction. O f  course, this is a 

remarkable state o f affairs given that the Article 234 EC procedure effectively accords a 

power o f judicial review o f legislation to lower court judges and permits them to set aside 

Acts o f the Oireachtas, if  necessary in order to apply Community law, powers not in their 

possession constitutionally.*’

See Table 13 above.

In Case C -88/77 Minister for Fisheries v. Schonenberg [1978] ECR 473.

Alter Establishing the Supremag of E C  haw  (Oxford, 2001). Alter’s thesis is considered in detail in Part II herein.

In fact, this was the result o f  the District Court reference in Case C -88/77 Minister for Fisheries v. Schonenberg [1978] 

ECR 473, where a District Court judge was empowered via a decision o f  the Court o f  Justice from a preliminary 

reference made by the District Court, to disapply an Act o f  the Oireachtas incompatible with Community law. As to the 

jurisdiction o f  courts o f  local and limited jurisdiction, see Article 34 o f  the Constitution.
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67. By contrast, the Circuit Court*" has gradually begun to refer m ore questions, albeit at the rate 

o f  one to two per decade. N otw ithstanding this developm ent as to the Circuit C ourt, the 

inferior courts still rem ain a very m inor statistic in the num ber o f  references from  Irish 

courts. It is arguable that the case stated procedure, w hereby in civil cases in the D istrict 

C ourt a question o f  law can be referred to  the H igh C ourt for determ ination while the case is 

ongoing or after the final determ ination has been m ade, has lim ited the use o f  Article 234 

EC  in the m anner suggested by A lter, although acmal evidence o f  this is no t forthcoming.**^ 

A similar procedure is available in the Circuit C ourt w ith the case being sent to the Supreme 

C ourt for determination.*'* T he existence o f  the procedure effectively disposes prima facie o f  

the need to refer difficult questions o f  law to the C ourt o f  Justice. T here appears to be no 

evidence o f  a case stated form ing the basis o f  a H igh or Suprem e C ourt preliminary 

reference so far.*^ O th er possible explanations relate to the am ount o f  judicial business 

before the lower courts on  a daily basis entailing that lengthy considerations o f the applicable 

issues are simply n o t feasible. Alternatively, the length o f  time and cost potentially involved 

in referring m atters to the Luxem bourg C ourt may act as a particular deterrent to bodies 

usually operating w ith trem endous efficiency and with lim ited m onetary ceilings entrenched 

as part o f  the jurisdiction o f  the low er courts.*^’ Ultimately, it may be rather practical factors 

that have operated  to  discourage judges o f  the lower courts in Ireland and the litigants 

appearing before them  from  referring points o f  E uropean  U nion law arising where 

appropriate to the Luxem bourg court. In light o f  the fact that lower courts do not provide 

reasoned judgm ents for their decisions and consequentiy resulting in  a zero level o f  law 

reporting in this area o f  jurisdiction, the hypothesis posed here is simply speculative and 

future developm ents may reverse particular trends to date.

*- C -143/86 Margetts &  Addenbrooke v. Cuddy [1988] ECR 625 and C -295/95 Farrellv. Long [1997] ECR 1-1683.

See s. 52 o f  the Courts (Supplemental Provisions) Act 1961 (consultative case stated), s. 2 o f  the Summary Jurisdiction 

Act 1857 (extended by s. 83 o f  the Courts (Supplemental Provisions) Act 1924 (when the case has been determined). 

The same provisions apply to criminal cases in the District Court.

See s. 16 o f  the Courts o f  Justice Act, 1947.

*■'’ It remains to be seen whether the monetary jurisdictional limits altered in recent legislation, increasing the limits as to 

the Circuit Court in particular (but not altering its lack o f  powers o f  judicial review), will have any significant effect here. 

See www.courts.ie as to monetary jurisdictional levels o f  the Irish courts system.

See www.courts.ie.
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THE EMERGING USE OF ARTICLE 234 EC BY THE QUASI-JUDICIAL AND 

ADMINISTRATIVE BODIES IN IRELAND

68. The bodies competent to refer questions to the Court o f Justice must be considered at this 

point. In the wake o f the Amsterdam Treaty, Article 234 EC refers only to the possibility of 

Courts or Tribunals o f Member States as competent to refer questions for a ruling from the 

Court o f Justice. It is for the Court o f Justice to decide whether a body is a court of tribunal 

for the purposes o f the Article.*^ The Court o f Justice has permitted a vast range o f bodies to 

come within the scope o f Article 234 EC. Equally so, it has drawn up certain criteria which 

must be satisfied. Thus, an Appeals Committee assigned to a professional body acting under 

a degree o f governmental supervision was a competent body to refer questions,”* as was a 

body within a national tax administration."'^ However, while in certain circumstances an 

arbitrator has been held by the Court o f Justice to lack the characteristics o f a court or 

tribunal,'^" they may also be regarded as an “emanation o f the State” . In Doris Saltv^ann'^^ the

References can be made as to all requests coming under the EC Treaty, except as to Article 61-69, as to Title IV of the 

EC Treaty (visa, asylum, immigration and the free movement o f persons) and Article 35 EU (as to police and judicial 

co-operation in criminal matters). Article 68 EC stipulates that a ruling can only be sought by a national court or 

tribunal against whose decision there is no remedy in national law. Article 35 EU permits the Court to have jurisdiction 

to give rulings only if the Member State agrees to accept the jurisdiction o f the Court. See Craig & De Burca E U  Law: 

Texts, Cases Materials (3'’'̂  ed. OUP, 2003) p. 434. Cf. Case C-105/03 Criminal Proceedings against Mario Pupino [2005] ECR 

1-5285, where the Court ruled that the principle of “conforming interpretation” and the preliminary reference 

jurisdiction pursuant to Article 234 EC were applicable to Title VI of the Treaty on the European Union, arguably 

contrary to the intentions of the drafters o f the Treaties. Clearly, this operates to enlarge the jurisdiction of the Court 

gready.

*** Case C-246/80 Broeckmeulen v. Huisarts Kegistratie Commissie [1981] ECR 2311, para. 17.

Case C-134/97 Victoria Film A l S  [1998] ECR 1-7023.

Case 102/81 Nonisee v. R£edereiMond ECR 1095.

'J' Case C-178/99 Doris Salt:ynann [2001] ECR 1-4421, para. 13.
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Court o f Justice has recently set out a set o f factors for guidance on the matter. They stated 

that:'*^

“In order to determine whether a referring body is a court or tribunal.. .the Court 

takes account o f a number o f factors, such as whether the body is established by law, 

whether it is permanent, whether its jurisdiction is compulsory, whether its 

procedure is inter partes, whether it applies rules o f law and whether it is 

independent.. .”

The Doris Sa lt^ann  factors tend to suggest that a wide and diverse range o f quasi-judicial 

and administrative bodies with the aforementioned characteristics may be entided to refer 

questions pursuant to Article 234 EC. However, the test is a fact-heavy one and is to be 

decided on a case by case analysis.

69. In Ireland, the Appeal Commissioners and the Labour Court have begun to make references 

in the m ost recent period examined herein (1993-2003), thereby increasing the diversity o f 

bodies engaging in dialogue with the Court o f Justice and increasing the number o f areas o f 

Irish law examined. It is unfortunately unclear whether the outcomes o f the cases referred 

before these particular bodies will accord judicial empowerment in the manner contemplated 

by Alter to them.”  Moreover, m ost of these types o f bodies do not give reasoned opinions

See also Case C -54j96  Dorsch Consult v. Bundesbaugesellschaft MhH  [1997] ECR 1-4961; Case C-AOl/98 Abrahamsson and 

Anderson v. ¥olgelqvist [2000] ECR 1-5539. See the criticisms o f  the case law by Advocate General Ruiz-Jarabo Colomer 

AG in Case C -17/00 De Coster v. College des Bourgmestre et Echetdns de Watermael-Boitsfort [2002] ECR 1-9445 (which the 

Court o f  Justice did not follow).

This is in fact a difficult issue to decide, as these bodies are not required by law to publish their determinations or to 

give reasons for their decisions. The author’s freedom o f information request as to Case C -463/98 Cabletron v. Revenue 

Commissioners [2001] ECR 1-3495 and how the preliminary reference ruling there sought was applied by the Irish referring 

body, was refused, rendering such analysis impossible. Freedom o f information requests may be refused in these 

instances by virtue o f  the confidentiality o f  the dispute. However, if a preliminary reference is made to the Court o f  

Justice by a body that does not pubUsh reasons for its decisions and refuses freedom o f information requests, it is 

difficult to understand this policy in Hght o f  the fact that the decisions o f  the Advocate General and Court o f  Justice do 

not omit the names o f  the parties or factual data and are freely available on the internet at www.curia.eu.int. Note the
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for their decisions and thus the relative “empowerment” experienced by these bodies 

through the use o f the preliminary reference mechanism may in fact be impossible to gauge. 

However, in comparative terms, the number o f courts or equivalent bodies for the purposes 

o f Article 234 EC making references from Ireland is very small indeed.'^'' Collins and 

O ’Reilly'^  ̂ contend, on an application o f the case law o f the Court o f Justice that the 

Employment Appeals Tribunal, the Labour Court, the Appeal Commissioner for the 

purposes of the Tax Acts, Appeals Officers under the Social Welfare Acts, the Valuation 

Tribunal, the Mining Board, An Bord Pleanala, An Bord Uchtala, An Bord Altranais, the 

Medical Council, and the Refugee Applications Tribunal constitute bodies competent to 

refer questions pursuant to Article 234 EC. However, they argue, statutory authorities such 

as the Competition Authority,'^'^ the Commission for Communications Regulation, the 

Commission for Energy Regulation'*’ and the Commission for Aviation Regulation do not

query o f  Murphy “ Ireland: Com m unity law in the Irish Courts 1982-85” (1986) 9 ELR  99 in the early 1980s as to why 

the Special Criminal C ourt o r the C ourt o f  Criminal Appeal had yet to make a reference, a fact that might change with 

the advent o f  for example, the European A rrest W arrant.

To see comparatively the range o f  bodies referring questions to  the C ourt o f  Justice for consideration, see the Report 

o f  the Annual Activities o f the C ourt o f  Justice, available at www.curia.eu.int. A lthough the smaller sized countries tend 

to have less o f  a range o f bodies referring questions to the C ourt o f  Justice, the diversity o f  bodies in the other Member 

States is quite remarkable indeed.

'̂ 5 Civil Proceedings and the State (RoundhaU, 2003).

The Court o f Justice has recently held that the Greek C om petition A uthority was no t com petent to make a 

preliminary reference for the purposes o f  Article 234 EC in particular because o f  the nature o f  the relationship o f  close 

co-operation existing betw een the Com petition Authority and the Commission: see Case C- 53 /03  Syjait e.a. [2005] ECR 

1-4609. For criticism o f the C ourt o f  Justice decision in SjJait for its failure to  adhere to the courts own caselaw in order 

to avoid a controversial decision as to the “refusal to deal” , see A lbors-Llorens “Refusal to deal and Objective 

Justification in EC  Com petition law” (2006) 65 CLJ 24. See also Smits (“O n  Parallel T rade and Preliminary Issues-A 

Healthy A pproach to  C om petition law E nforcem ent” (2006) 33 L IE I 61) w ho describes the decision as regrettable and 

contrary to  the C ourt’s ow n caselaw. As to N ational Com petition A uthorities and Article 234 EC in the era o f 

D ecentralisation after Council Regulation (EC) 1/2003, see K om ninos “Article 234 EC  and N ational Competition 

A uthorities in the E ra o f D ecentralisation” (2004) 29 ELR 106.

The Comm ission for Energy Regulation (CER) is the independent body responsible for overseeing the liberalisation 

o f  Ireland’s energy sector. The CER was initially established and grated regulatory powers over the electricity market 

under the Electricity Regulation Act, 1999 (where it was referred to as the Com m ission for Electricity Regulation). The 

enactm ent o f  the Gas (Interim) (Regulation) Act, 2002 expanded the C ER ’s jurisdiction to  include regulation o f the 

natural gas market. Arguably, the reasons set ou t in Syjait would be applicable in this regard.
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satisfy the requirements imposed by the Court o f Justice.''* This is surely a correct assessment 

on the basis o f existing jurisprudence o f the Court o f Justice, although it remains to be seen 

whether, for example, the Refugee Appeals Authority, the Equality Authority, the Law 

Society or Bar Council or other appellate committees with professional bodies will begin to 

make preliminary references.

Collins & O ’ Reilly op.dt. para. 10.64. They identify the following features from the case law noted above to examine 

the bodies discussed: (1) having permanence and independence; (2) being charged with settlement o f  a dispute; (3) 

having jurisdiction to make a binding and final determination and (4) being bound to apply particular rules.



THE TRUE INCIDENCE OF COMMUNITY LAW IN THE IRISH COURTS; 

REFUSALS OF APPLICATIONS TO MAKE PRELIMINARY REFERENCES IN

THE IRISH COURTS

12

No 
. of 
Re 
fer 
en

R efusals  of Prelim inary R e fe re n ces  by High C ourt

81983-1993,3

□  1973-1983,0

□1993-2003,13

□1973-1983
11983-1993

□  1993-2003 13

T A B L E  10

Period

□1973-198311983-1993Q1993-2003

'•’̂ 'Sources of data: The author has obtained the case law considered here from an examination of all legal IT databases, 

the BAILII website, the Curia website, the official law reports, periodicals, the Central Office of the High Court, 

textbooks and general enquiries. This project purports to be as comprehensive a study as reasonably practicable as to the 

number of refusals o f references made.
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No
. 

of 
R

ef
er

en
ce

s

Refusals of References by Supreme Court

01993-2003.5

■ 1983-1993,2

1

□ 1973-1983 0
■ 1983-1993 2
□ 1993*2003 5

Period

[□1973-1983 ■ 1983-1993 01993-20031

TABLE n

70. There has been a large increase in the number o f refusals o f preliminary reference 

applications in the Irish Courts in recent times. In the first decade o f  membership o f the 

EEC (now EU) (1973-1983), there were no refusals o f preliminary references by either the 

High Court or the Supreme Court. However, in the second decade examined, from 1983- 

1993, there were three applications for references refused by the High Court and two by the 

Supreme Court, coinciding with a large increase in the num ber o f  referrals made by the 

Supreme Court, but not the High Court, where the num ber fell. However, it is the most 

recent decade, from 1993-2003, that is o f the greatest interest here. The number o f 

references refused by the High Court in the last period, i.e. from 1993-2003, jumped to 13. 

The Supreme Court also registered an increase in the num ber o f references refused, refusing 

five applications in this period. By contrast, both the High Court and Supreme Court 

registered a dramatic decrease in the number o f cases referred. Hence, fewer references have
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been matched by more refusals o f references, showing important parallels to be 

considered.’*̂

71. The Irish judiciary have not generally refused Article 234 EC applications on the grounds 

that a case was pending before the Court o f  Justice or that a similar case had recendy been 

referred to the Court o f  Justice,"^’ although there are a few exceptions to this.'*’̂  In fact, the 

Supreme Court referred essentially the same issue twice each year in 1989 and 1991, 

demonstrating a m ost unusual pattern indeed.’®’

In general, the num ber o f  references refused in the period from 1973-2003 by the Superior Courts is low standing at 

only one in five cases o f  the H igh C ourt and Supreme Court where the subject m atter o f  the dispute is EC law. In fact, 

the num ber o f  reference applications refused there appears rather favourably against the num ber o f  references made and 

the genera! incidence o f  EC law in the Irish courts (in so far as the o ther categories overtake it). A comparison o f the 

three categories above is quite im portant as it presents a more com plete picture than merely contrasting the rate o f 

referrals and refusals o f  references in the Superior Courts. See Table 13 above and the analysis thereof.

In  D ojk V. A n  Toaiseach, Barrington J. in the High Court (O rder o f  the H igh C ourt for a preliminary ruling, 29'*' 

N ovem ber, 1979; [1980] 4 JISE L  66 (CJ. the report o f  subsequent proceedings in the High C ourt and Suprem e Court at 

[1986] ILRM 693)) found that the issues raised in IC M SA  v. Government of Ireland (O rder o f  High C ourt for a preliminary 

ruling, 25''' O ctober, 1979; [1980] 4 JIS E L  48) were similar bu t no t identical to  those raised in Doyk warranting the cases 

to be referred together. A n identical form at o f  questions was referred in bo th  sets o f  proceedings. The C ourt o f  Justice 

joined both  sets o f  proceedings in Case J-C -71 /80  Doyle v. A n  Taoiseach and P -C -36/80  IC M SA  v. Government of Ireland 

[1981] ECR  735.

See Hibernia Meats v. Minister fo r  Agriculture (Unreported, Barron J., 29''' July, 1983) where Barron J. noted that he 

would no t refer questions to  the C ourt o f  Justice in view o f the fact that the Supreme C ourt was to have seisin o f  an 

identical issue under appeal in Agra Trading Ltd. v. Minister fo r Agriculture (U nreported, High Court, Barrington J., 19''' 

May, 1983). C f SP U C  v. Grogan [1989] IR  753.

'"3 In 1989, C -85/90  Doubling v. Ireland [1992] ECR 1-5305 and C -86/90  O ’Brien v. Ireland [1991] 2 IR  387; [1992] ECR I- 

6251 (on the interpretation o f  milk levy regulations) and in 1991 C-339/91 Avonmore Creameries Lid. v. A n  Bord Bainne Co- 

Op. Ltd., rem oved from  register (OJ 1993 C289 p.6) and C-340/91 Kerry Creameries Ltd. v. Minister for Agriculture, removed 

from the register (OJ 1993 C184 p .11) (on the interpretation o f  Council Regulation E E C  26/1962). See also “The 

Preliminary' Reference to the C ourt o f  Justice o f  the European Conim unities- Ireland: R eport prepared for CoUoquim of 

the A ssociation o f  the Councils o f  State and Supreme Administrative Jurisdictions” (Helsinki 20-21 May, 2002), available 

at h ttp ://w w w .iu radm in .eu /co lloqu ia /2002 /Ire land .pdf question 1.13, page 5.
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THE DOCTRINE OF ACTE CLAIR AS A BASIS FOR THE REFUSAL OF

REFERENCES

72. The doctrine o f acte clair^?LS outlined in the now infamous C ILFIT  case,"*  ̂where the Court 

o f Justice set out the elements o f the controversial doctrine.'® There, it was held that there 

now was no obligation to refer a point o f law to the Court o f Justice from a national court if 

the question raised was irrelevant or if the question had already been interpreted by the 

Court or finally if  the correct application o f Community law was so obvious as to leave no 

scope for any reasonable doubt. The national court would have to be convinced that the 

matter was also equally obvious to courts in other states, having regard to the differing 

language versions o f legislation, to the suigeneris meanings o f Community law concepts'*'*’ and 

to the objectives o f  Community law.

73. Understandably, the delimitation o f the preliminary reference jurisdiction for policy reasons 

generated much controversy in the scholarship. Did CIL.FIT make national courts wary o f 

deciding points o f Community law for themselves or was it an empowering device for 

national courts? Three views are discernable as to its result. Mancini and Keeling'”’ have 

described its effect as to eliminate sterile and damaging conflicts and reduce the risk that 

Community law might be the subject o f divergent applications. Equally so, stated 

Rasmussen,'™ the C ILF IT  doctrine was based upon an astute strategy on the part o f the 

Court o f “give and take” . However, ArnuU'”'̂  contended that the overall effect o f CILFIT

’'*■* Case 2 8 3 /8 1  Sr/ C IL F IT  v. Ministiy o f Health [1982] EC R  4315. For a recent application by the Court itself see Case C-

4 5 9 /0 3  Intermodal Transports B V  v Staatssecretaris van Financien [2005] EC R  1-8151. See, in the U K  context, H oskins

“Discretionar}^ References: T o  Refer or N o t  to Refer” in H oskins & R obinson eds. A  True European: E ssiesfor Judge David

Edward (Hart, 2003).

’•*5 The doctrine is an elem ent o f  the system  o f  precedent established in the decision o f  Cases 2 8 -3 0 /6 2  D a Costa en

Schaake N V ,  Jacob M eiJerN V  and Hoechst-Holland N V  v. Nederlandse Belastingadministratie [1963] ECR 31.

Such as “I’effet u tik ” (o t example.

“From  C IL F IT  to ERT: T he Constitutional Challenge Facing the European Court” (1991) 11 Y B E L  1.

108 “T he European Court’s A cte  C/tz/r Strategy in C IL F IT ’ (1984) 9 ELR 242.

109 «x h e  U se and A buse o f  Article 177” (1989) 52 MLR 622.
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w ould be to encourage national courts to decide points o f  C om m unity law for themselves 

and to jeopardise the uniform  application o f the Treaty. R asm ussen” ® has recently argued 

that a re-exam ination o f  CZLF/T or a CILF7T II is necessary to enlarge the scope o f 

Com m unity acts deem ed to be acte clair so as to en trust the national judiciary m ore to 

determ ine points o f  C om m unity law as they arise.

74. While there appears to be considerable merit to this proposal, the growing num ber o f  areas 

o f  law subject to regulation at EU  level entails that this proposal is only o f  limited use and 

that the national courts will arguably require increased assistance from  the C ourt o f  Justice, 

particularly in light o f  EU enlargement, with the need for a relaxed C ILF IT  obligation 

becom ing m ore apparent as to the new accession states.'"

“Remedying the Cnjmbling EC Judicial System” (2000) 37 CMLRev 1071.

Another development o f  note is Article 104(3) o f  the Rules o f  Procedure o f  the Court o f  Justice as amended (see 

www.curia.eu.int for the most up to date edition o f  the rules), whereby when a question referred to the Court for a 

preliminary ruling is identical to a question on which the Court has already ruled and the answer may clearly be deduced 

from the case law, the Court may give its decision by reasoned order.
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AREAS OF LAW WHERE REFERENCES ARE REFUSED

Areas of law where references refused

■  L ab o u r law, 2 ,9 % □ A g ricu ltu ral law /F ish e rie s  
law , 4 .1 8 %

i lF r e e  M ovem ent law ,2 , 9%

□ P la n n in g  an d  Developi 
law , 9 ,4 1 %

□ O th e r , 5 ,23%

□ A g ricu ltu ra l law/ F ish eries  
M^ree M ovem ent law 
□ O th e r
□ P la n n in g  and  D evelopm ent 
■ L a b o u r  law

TABLE 12

75. As the chart” " above indicates, 41 per cent (i.e. nine cases) o f all refusals o f preliminary 

references by Irish courts have been in the area o f planning and development law, 

constituting the largest num ber o f refusals for preHminary references made. The position of 

planning and development law is o f particular interest. Upon examination o f the case law 

concerned, the m ost striking feature o f the applications for a reference there is the marginal 

nature o f the argument or a submission at a time after a determination has been made (i.e. 

when the case is no longer pending).” ’ The employment o f Community law is nonetheless 

still significant in these situations, with practitioners keen to use it as a source o f law.

Sources o f  law: The author has obtained the case law considered here from an examination o f  all legal IT databases, 

the BAILII website, the Curia website, the official law reports, the Central (3ffice o f  the High Court, textbooks, 

periodicals and general enquiries. This project purports to be as comprehensive a study as reasonably practicable.

See, for example, most notably McNamara v. A n  BordPleanala [1998] 3 IR 453.
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76. Agricultural law remains the next area of law refused the m ost for a preliminary reference by 

the superior courts at 18 per cent (i.e. four cases).” '* This is by no mean surprising given the 

predominant position o f agricultural law in the earlier years o f European legal integration as 

the most referred area o f law from Irish courts. Nine per cent o f all refusals o f references 

from Irish courts have been in the area o f free m ovem ent and labour law (with 2 cases each). 

The refusal o f preliminary references in the area o f free movement is always a vexed 

question. The fluidity o f certain principles involved, the difficulties apparent in their 

application to given facts and the importance o f the four freedoms in the jurisprudence of 

the Court o f Justice renders a consideration o f the issues more complicated. Arguably, both 

o f the cases where the references were refused in the area o f free movement by Irish courts 

were cases raising difficult points that might not on a second reading be disposed o f with 

quite the same degree o f certainty. This is considered injra}̂ ^

THE CRITERIA USED BY THE IRISH COURTS TO REFUSE PRELIMINARY 

REFERENCES: ACTE CLAIR, POLICY, IMPORTANCE, NECESSITY AND 

RELEVANCE- SOME ILLUSTRATIVE CASES

77. In considering the question o f whether a preliminary reference was correctly refused, this 

much must be prefaced with a comment that this involves an examination o f the merits of a 

dispute. VC-Tiile the question is one of, “whether a reference was arguably necessary?”, the 

general task is more complex. Thus a sample o f some illustrative cases will be assessed here 

at first.

Its  positio n  in 2'" ^  p lace in the  areas o f  law m o st refused  arguably also d em o n s tra tes  the  g radual d iversification o f  the 

Irish  econom y.

See above.
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78. The decision o f the Court o f Justice CIUPIT establishing the doctrine o f acte clair has yet to

receive express mention as a ground for refusing a preliminary reference application in the 

Irish courts, although the principle has certainly been applied in the case law. There are 

noticeably very few High Court or Supreme Court decisions expressly invoking the doctrine 

to reject an application for a reference. Most applications for references are refused 

because o f the law being well settied or the lack o f necessity to refer. Practical considerations 

frequentiy dominate in the refusals o f preliminary references. Thus, where a party had fully 

excused and explained the delay on her part in seeking leave to apply for judicial review as in 

O ’Connell v. Environment Protection Agency, i t  was unnecessary for the court to consider the 

question o f whether the two m onth time-limit imposed by s. 85(8) o f the Environmental

Protections Agency Act, 1992 was in breach o f the principle o f the effectiveness of

Community law or whether a reference was necessary. This type o f approach is surely 

correct. An application for a preliminary reference made that is vexatious or frivolous is also 

liable to be refused."* Furthermore, where large sums of money were being litigated and a 

speedy disposal o f the dispute was desired by all the parties, a preliminary reference would 

not be amenable to a timely disposal o f the issue.

79. It has been repeatedly stated that the High Court enjoys no jurisdiction, whether mandatory

or discretionary to seek a preliminary ruling once a case has already been decided and is no 

longer “pending” within the meaning o f Article 234 EC.' '̂* This type o f application in

As to these exceptional express invocations o f  CILFIT, see Maher v. Minister for Afficulture [2001] 2 I.R. 139, 265 and 

Minister for Agriculture v. A lte Leip::jger Yersicherung [2001] 2 I.R. 82. Otherwise, see Emerald Meats L id  v. Minister for 

Agriculture (Unreported, High Court, 9‘'’ July, 1991), A G  (SPUCJ v. Open Door Counselling [1988] I.R. 593 (where CILFIT 

was cited in argument but not applied), Uatigan v. Textilesj Confecciones Europeas SA  [1990] 1 I.R. 176, McNamara v. A n  

Bord Pleanala [1998] 3 I.R. 453 and Murphy v. Wicklow Coun^ Council (Unreported, Supreme Court, 28'''January, 2000).

[2001] 4 I.R. 494.

See FJordan v. A n  Taoiseach [2000] 4 I.R. 537.

See Agra Trading Ltd. v. Minister for Agriculture (Unreported, High Court, Barrington J., 19* May, 1983).

McNamara v. A n  Bord Pleanala [1998] 3 I.R. 453. See also Murphy v. Wicklow County Council (Unreported, High Court, 

O ’Sullivan J., 15* December, 2003) and N i  Ghruagdin v. A n  Bord Pleanala (Unreported, High Court, Murphy J., 19* June, 

2003).
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planning law cases, however, is particularly common and somewhat distorts the statistics.'"' 

The significant burden upon the applicant in planning and environmental law disputes to 

assert a case sufficient to warrant a preliminary reference being made appears particularly 

high and the high rate o f refusals demonstrates the point amply. However, the marginal and 

ancillary manner in which Community law arises in these particular disputes is noteworthy 

and makes an assessment o f whether a reference was arguable somewhat more difficult.

80. However, take for example the case o f United States Tobacco p. lreland^~ where an application 

for a reference was refused in the High Court involving a health derogation from Article 28 

EC as to the free movement o f goods in 1991, with respect to criminal penalties for inter alia 

the importation o f oral smokeless tobacco. This case occurred at a time when the free 

movement o f goods dominated the docket o f the Court o f Justice from preliminary 

references.'"’ Although there existed at the time o f the decision much case law on the public 

health exception to the free movement o f goods, the question o f the proportionality o f the 

measure was an issue that ought to have been subject to referral to the Court o f Justice and 

it is impossible to argue that the issue was beyond doubt.'"'* The case also involved a foreign 

importer legally producing goods in their own State, being prohibited by criminal law 

sanctions from importing the goods into Ireland, thereby raising important questions for 

consideration, such as for example, the proportionality o f the domestic derogation on 

grounds o f protection o f public health.

81. A case where a reference was clearly arguable is also that o f Brides v. Minister for Agriculture}^^ 

There, the female employees o f the defendant brought a claim under the Anti-

’-'See in particular N i  Ghruagdin v. A n  Bord Pleandta (Unreported, High Court, M urphy J., 19''' June, 2003). To similar 

effect see Martin v. A n  BordPleandla [2002] 2 I.R. 655.

>-2 [1993] 1 I.R. 241.

See further as to the interaction o f  the free m ovem ent o f goods and proportionality: Craig & De Biirca eds. E U  Law: 

Texts, Cases and Materials (3’’‘* ed., O U P, 2003), Ch. 15.

Ibid, p. 631 et.secj.

[1998] 4 I.R. 250.
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Discrimination (Pay) Act 1974, using a comparator in Teagasc, a statutory corporation. Their 

claim had been dismissed because o f the fact that Teagasc was held not to be the same or an 

associate employer under the legislation, upheld on appeal by the Labour Court. The 

applicants had appealed on a point o f law to the High Court and requested a reference to the 

Court o f Justice. Budd J. in the High Court refused the application for a reference, stating 

that the issue had been disposed o f by the Court o f Justice in its case law, relying heavily 

upon authorities arguably not fadttally on p o in t .H o w e v e r ,  it m ust be noted that since in 

recent times there have been numerous cases before the Court o f Justice subsequent to 

Brides on the particular issue o f an appropriate comparator for comparing equal pay for like 

work, it is patent that this was not an acte clair}~^

82. Equally, an instance o f where a reference was clearly arguable is that o f McBride v. Galway 

Corporation}'* In McBride, the Supreme Court arguably misapplied the doctrine o f the 

“Emanation o f the State” in its assessment o f the relevant facts and law in a decision that 

clearly warranted a preliminary reference being made, as is discussed at length below.'"'' The 

Supreme Court also gives cause for concern there, by suggesting that there needed to be 

some kind o f dispute amongst the parties as to the application o f Community law to give rise 

to reference and that its application to given facts would not o f itself ground a preliminary 

reference application, without discussing the operation o f Article 234 (3) EC. This clearly is 

an unusual restatement o f  the application o f Article 234 EC and is best not followed.

83. Domestic constitutional considerations have proven also to be relevant. Thus, in Doj/e v. A n  

Taoiseach^^  ̂ the Supreme Court per Henchy J held that in the instant case, a reference to the 

Court o f Justice was not necessary to give judgement. In so far as it was undesirable to 

decide a case by bringing provisions o f the Constitution into play. Community law was not

'26 Case 43 /75  Defrenne v. Sabem [1976] ECR 455, Case Maccarthys v. Smith [1980] ECR 1275.

Craig & D e Burca eds. E U  Laiv: Cases, Texts and Materials (S'"* ed., OUP, 2003), Ch. 20.

'28 [1998] 1 I.R. 485.

'2'̂  See Ch. 3 generally.

'30 [1986] ILRM 693.
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to be applied save where necessary for the decision in the case. While this statement of 

principle would have operated to effectively encourage decisions to be based upon domestic 

provisions, this passage has not really been followed in subsequent case law'^' and must be 

construed accordingly.'’"

IS A GREATER NUMBER OF REFUSALS OF REFERENCES THAN 

REFERENCES MADE INDICATIVE OF A PROGRESSIVE OR MATURE 

RELATIONSHIP WITH COMMUNITY AND UNION LAW?

84. Prima Jade, these results demonstrating a significant number o f  refusals o f references by the

Irish courts, are not readily explicable in the context o f an increasing number o f areas of 

Community law impacting upon domestic law and also within the context o f significant 

constitutional developments in the Court o f Justice jurisprudence, for example, as regards 

EU citizenship. From  this can we conclude, as Weiler had suggested,'”  that this indicates 

that the principles to be applied are now setded and that a relationship o f firm co-operation 

has been moulded in the earlier years of Community membership? The influence of three 

former members o f the Court o f Justice now sitting on the Supreme Court must surely be 

relevant in this regard and will be discussed at a later p o i n t . A  certain judicial confidence 

about the nature o f the dialogue and its constitutional implications must surely be felt. Thus 

a decision to refuse a request for a preliminary reference by a party must be construed in a

neither has it been disapproved.

'5- Many “interesting” opportunities for principles to be tested through the preliminary reference mechanism have not 

been seized, for various reasons. Thus, the issue as to the possible binding effects o f  a reasoned opinion o f  the 

Commission upon an application for leave for judicial review and the applicability o f  the rules relating to the grant of 

interlocutory injunctions has been declared one not necessary or relevant to be referred in Martin v. A n  Bord Pkandla 

[2002] 2 I.R. 655. This indicates that the species o f  judicial activism evident in so many other states, where individual 

judges are keen to raise novel points before the Court o f  Justice, is not so prevalent here. To similar effect, see Friends of 

the Irish Environment Ltd. v. Ministerfor the Environment (Unreported, High Court, Murphy J., 15''' April, 2005).

See “The European Court, National Courts and References for Preliminary Rulings: The Paradox o f Success: A 

Revisionist View o f  Article 177 EEC” (EUI Law Working Paper N o. 203/85).

See Ch. 3, above.
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more critical way. Has the dialogue with the Court of Justice reached its apex? It appears that 

this might genuinely be the case.

85. On the other hand, the significant failure to refer certain questions to the Court o f Justice, 

for example, as to the application of the doctrine of the Emanation of the State, raises 

questions as to the true impact of Community law in the Irish courts, considered infra}̂  ̂

However, the number of refusals of preliminary references may often be over-analysed 

because of the ancillary nature and the “last resort” attitude of some parties to the Article 

234 EC mechanism.

WHERE A NATIONAL COURT DETERMINES AN ISSUE OF EC LAW ITSELF 

WITHOUT ADDRESSING THE APPLICABILITY OF A PRELIMINARY 

REFERENCE: UNDERSTANDING THE CONTEXT AND CONSIDERING THE

FREQUENCY

86. As has previously been stated, an important issue to consider when attempting to understand 

the total number of preliminary references made by Irish Courts is, firstiy, the number of 

references refused by such courts and, second, the number of cases where principles of 

Community law arose, but where the issue of a preliminary reference was not addressed by 

the Court in disposing of a dispute. The former has been considered above. However, as

'55 See Ch. 3.

'5'’ Once more, the general incidence o f  Community law is difficult to assess in view o f  the non-reporting o f  decisions o f  

many quasi-judicial and lower court judgements that would gready affect the overall statistics otherwise if known and 

capture more accurately the Irish judicial contribution to European integration. Equally, many reports in unofficial 

journals are inadequate to assess the issue under discussion here. The Annual Reports o f  the Court o f  Justice formerly 

published a list o f  the statistical incidence o f  Community law in national courts, which permitted comparison with the 

general rate o f  referrals by the same national courts. However, this useful comparator no longer exists unfortunately.

Some o f the most important cases emanating from Irish courts which were the subject o f  a preliminary reference are 

not reported in the official law reports in Ireland (the “Irish Reports”): take, for example, the case o f  Case C-286/85  

and Case C -377/89 Cotter and McDermott v. Minister for Social Welfare (High Court, Hamilton P., 10* June, 1988) [1990]
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to the second, it is difficult to suggest an overall thesis in this regard. Many cases in the Irish 

Superior Courts, where the subject matter of the dispute is that of or related to principles of 

EC law, do not discuss the applicability or necessity of a preliminary reference. A number of 

these cases, it is submitted here, clearly should have addressed the question of a preliminary 

reference. Moreover, it is also contended that in a reasonable proportion of cases, it is 

arguable that the issue of a reference was worthy of some consideration, which was not 

accorded. The reasons for this “non-examination” of the relevance of a preliminary 

reference must be further explored. Was the case for a reference arguable? Was the case for 

a reference manifest? Would the CILFIT doctrine have applied if a reference had been 

considered? Equally, was the discussion of Community law arising adequate? This discussion 

must of course be prefaced with a comment as to the non-static nature of the figures under 

discussion.

CMLRev 94; [1987] ECR 1453, o f  tremendous importance to EC social policy, which is nonetheless not reported 

herein.



COMPARING RATES OF REFERRALS, REFUSALS & THE GENERAL INCIDENCE 

OF THE COMMUNITY LAW WHERE A REFERENCE IS NOT DISCUSSED IN THE 

SUPERIOR COURTS

TABLE 13; NUMBERS OF CASES REFERRED, REFUSED, CONSIDERED (1973-2003) SUPERIOR COURTS ONLY”’

REFERENCES
MADE

REFERENCES
REFUSED

INCIDENCE OF EC  
LAW WHERE
REFERENCE N O T  
EXAMINED

HIGH COURT

20 (26 per cent OF 
HIGH COURT
DECISIONS ON EC 
LAW)

18 (24 per cent OF 
HIGH COURT
DETERMINATIONS)

38 (50 per cent OF 
HIGH COURT
D'l'liRMINATIONS)

SUPREME
COURT
16 (42 per cent OF' SUPREME 
COURT DECISIONS ON EC 
LAW)

7 (18 per cent O F SUPREME 
COURT DECISIONS ON EC 
LAW)

15 (40.00 per cent OF' SUPRl'ME 
COURT DI'CISIONS ON EC 
LAW)

TO TAL

36 :32 per cent 
OF 'I’OTAL 
CASES ON EC 
1j \W  IN
SUPl'RIOR 
COURTS 
25 :22 per cent 
OF TOTAI. 
CASES ON EC 
I^ W  IN
SUPERIOR 
COURTS 
53 :46 per cent 
OF TO'I'AL 
CASES ON EC 
LAW IN
SUPERIOR 
COURTS

TOTAL 76 (67 per cent OF 
CASES ON EC LAW 
IN SUPERIOR
COURTS)

38 (33 per ccnt OF CASES ON 114 CASES ON
EC LAW IN THE SUPERIOR EC LAW
COURTS)

87. The table above sets out the total number o f cases referred to the Court o f Justice by the 

Irish Superior Courts, the total numbers o f cases where preliminary reference applications

Sources o f  data: The au thor has obtained the case law considered here from  an exam ination o f  all legal IT  databases, 

the BAILII website, the Curia website, the official law reports, the Central O ffice o f  the High Court, textbooks, 

periodicals and general enquiries. This project purports to be as com prehensive a study as reasonably practicable. 

Percentages are rounded to  the nearest decimal. A num ber o f  categories are excluded from  the table, such as cases where 

the incidence o f  EU  law is so marginal that it is no t considered: for example where a court m entions EU  law related 

matters o r caselaw in passing or, for example, inferior court decisions are outside the rem it o f  this table because o f the 

fact that they remain unreported  generally. Caselaw subsequent to  2003 is excluded because o f  the tim efram e relevant to 

the discussion.
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were refused and the general incidence o f  Com m unity law in the superior courts, where the 

question o f  a reference is n o t addressed by the C ourt in the 30 year period from  1973-2003. 

T he relationship to  draw  betw een the three figures ii ,prima facie, difficult to relate because o f 

the diversity o f  reasons for a C ourt n o t considering the relevance o f a preliminary 

reference.'’** It is subm itted that the last category (as to the general incidence o f  Com munity 

law) is o f  m uch im portance in the Irish context, given the relatively low  num ber o f  referrals 

and refusals o f  references.

88. In total, the Suprem e C ourt has m ade preliminary references in 16 cases between 1973-2003, 

has expressly refused to refer questions in seven cases and did no t examine the possibility o f 

referring questions to  the C ourt o f  Justice in 15 cases, w here a question o f  Com m unity law 

arose. Thus, on  these figures one m ight suggest that the Suprem e C ourt has referred almost 

half the cases arising before it, w here C om m unity law was the subject m atter o f  the dispute. 

This makes a favourable com parison w ith o ther readings o f  the Suprem e C ourt’s 

participation in the Article 234 EC  discourse, for example, by decade. Less favourably, 

however, the num ber o f  cases where it has no t discussed the question o f  a preliminary 

reference notw ithstanding the nam re o f  the dispute before it, is very high indeed at 15 (if the 

two figures o f  “ references m ade” and “ references no t discussed” are to be compared). The 

issue is also com plicated by the m andatory reference obligation im posed upon courts on 

final instance pursuant to  Article 234 (3) EC , discussed in detail in C hapter 3.

89. A vasdy different picture emerges as to C om m unity law in the High Court. T he High Court 

to date has m ade references on 20 occasions between 1973-2003 and has held it to  be 

unnecessary to  refer questions to the C ourt o f  Justice in 18 decisions. In  38 cases, however.

Certain writers in other jurisdictions suggest that the relationship between the rate o f  referrals and refusals is more 

telling as to the relationship between the national court and the Court o f  Justice, although this may not necessarily be the 

case. See Chalmers “The Much Ado About Judicial Politics in the United Kingdom: A Statistical Analysis o f  Reported 

Decisions o f United Kingdom Courts Invoking EU Law 1973-1998” (Harvard Jean Monnet Working Paper 1/00), in 

this regard who focuses much importance upon the decisions o f unreported lower courts and the lack o f reporting 

thereof.
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it determined Community law issues itself without recourse to a reference. Thus, the High 

Court appears to refer only approximately one-quarter o f the num ber o f Community law 

related questions before it, a particularly low figure in the context o f it being a court o f 

original jurisdiction, appellate jurisdiction and the m ost active referring court generally. This 

raises an im portant question: why it did not address the need for a preliminary reference 

particularly im portant indeed. This is also an interesting question to address in view o f the 

decline in the num ber o f references in the last decade from this court, the m ost active 

referring court generally.

WHERE A COURT DOES NOT CONSIDER ARTICLE 234 EC: SOME 

ILLUSTRATIVE CASES AND WHETHER THE CASE FOR A PRELIMINARY

REFERENCE WAS ARGUABLE

IN THE HIGH COURT

90. There are many instances where it is clear that a reference ought to have been made to the 

Court o f Justice, one o f which is Kaltcheva v. Minister for Jm/ice,' '̂^ on the application o f the 

Europe Agreements as to Bulgaria in Irish law. The applicants in Kaltcheva had been refused 

refugee status and were the subject o f deportation order. Subsequendy, the applicants 

contended that as they were Bulgarian nationals, they were entided to exercise their rights to 

freedom o f establishment pursuant to the Europe Agreement with Bulgaria. Kaltcheva 

followed on foot o f certain im portant decisions of the Court o f Justice as to the Europe 

Agreements and the incoming enlargement countries, which had begun to expound upon the

Unreported, High Court, Smyth J., 3"̂  October, 2002. Here, Smyth J. without more stated that the proceedings did 

not concern the interpretation o f  the validity and interpretation o f  acts o f  the institutions or the statute o f  bodies 

established by an act o f  the Council. This summary conclusion is not interpreted herein as a rejection o f  an application 

for a reference. As this clearly is an incorrect interpretation o f  the powers o f  a Member State court (given that many o f  

courts have found to the contrary (see Ch. 3 for example)), it is submitted that this is an erroneous position to adopt. 

Kaltcheva concerned inter alia the freedom o f establishment rights o f  Bulgarian nationals just as the cases cited infra did 

also.
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impKcations for free movement within national contexts o f the Europe Agreements, with 

the Court interpreting their rights and entitlements in a particularly liberal fashion.'* 

Although the Court proceeded to dispose o f the proceedings on the basis o f a single 

decision o f the Court o f Justice, that of R (Kondova) v. Secretary of State'^^ it is submitted that 

by virtue o f the fact that a European and Irish citizen formed part o f the applicants extended 

family and that deportation orders had not been issued against all o f the family, issues 

relating to Article 18 EC and the European Convention on Human Rights arose for 

consideration. In sum, the issue was hardly one o f acte clair and is a useful example to 

consider o f one where a preliminary reference ought to have been made, particularly in view 

of the absence o f decisions o f the Irish courts as to European Union citizenship.

91. The same might be said as to Governor and Company of the Bank of Ireland v. Kavanagh^^' where 

Costello J. considered the claim of the applicant to a marriage gratuity payable to female 

employees upon marriage as in breach o f the Anti-Discrimination (Pay) Act, 1974. The 

rather conclusionary reading o f the case law of the Court o f Justice as to the content of equal 

pay for equal work pursuant to Article 119 EC is unsatisfactory also in result, citing only a 

case o f the Court o f Justice not directiy on point in support and arguably constituting a 

matter that ought to have been referred to the Court o f Justice. N o mention is made o f the 

then pending reference to the Court o f Justice in Murphy v. A n  Bord Telecom from Keane |. in 

the High Court on this point.''*^ This shows the necessity o f careful examination o f the 

jurisprudence o f the co-ordinate courts and the pending case law of the Court o f Justice 

before a making a decision in respect o f European Union law matters, particularly when 

proceedings could have been stayed.

See Case C -235/99 R (Kondova) v. Secretary of State [2001] ECR 1-6427; C -268/99 ]an j v. Staatssecretaris van Justitie [2001] 

ECR 1-8615; C-G?>/99 The Queen v. Secretary of State for the Home Department ex. p. Glos:^:(uk [2001] ECR 1-6369; C-257/99  

The Queen v. Secretary of State for the Home Department ex. p. Barkoci Malik [2001] ECR 1-6557. See Dashwood & HiUion 

eds., The General Imiv of E C  External Relations (Sweet & Maxwell, 2000). See also HiUion “Casenote” (2003) 40 CMLRev 

465.

Case C- 235/99  R (Kondova) v. Secretary of State [2001] ECR 1-6427.

Unreported, High Court, Costello J, 19'''June, 1987.

'■•3 See [1986] IRLM 483; [1988] ILRM 53.
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92. Furthermore, the “milk quota” cases are an important series o f  cases in the late 1980s and 

early 1990s where Regulations were challenged as unlawful and void and in breach o f the 

principles o f proportionality and non-discrimination. N o preliminary reference is made in 

any o f these cases (which generally raise domestic constimtional law considerations, such as 

compatibility with national norms) and comprise a significant num ber o f decisions discussed 

in this particular section.'"*^

93. The general dearth o f competition law preliminary references from Irish courts is explained 

by the complete absence o f  discussion o f the relevancy thereof in cases where competition 

law arises.’'*̂ The rate o f referral in Ireland o f questions to the Court o f  Justice in the area of 

competition law is well below the average from aU o f the Member S ta te s .H o w e v e r , this 

might be explained by the fact that a sizeable proportion o f these cases raise allegations as to 

the abuse o f a dominant position and are largely disposed on factual grounds. Moreover, in 

all o f  the Irish cases on competition, the jurisprudence o f the Court o f Justice is closely 

followed. W hether this will change in Hght o f the new competition law regime in force is 

another question.''*^

See l^ w h r v. Minister for Agriculture [1990] 1 I.R. 356. See also Campbell v. Minister for Agriculture [1999] 2 IR 245. For 

another example o f  where a reference was not appropriate see Drther v. Irish hand Commission [1984] ILRAl 94, where the 

dispute arose as to a period in time prior to accession and as such the Treaty o f  Rome was not applicable. Cf. C-85/90  

Dowling V. Ireland [1992] ECR 1-5305 and C -86/90 O Tirien v. Ireland [1992] ECR 1-6251 (on the interpretation o f  milk levy 

regulations) and C -339/91 Avonmore Creameries Ltd. v. A n  Bord Bainne Co-Op. iJd., removed from register (OJ 1993 C289 

p.6) and C-340/91 Keny Creameries Ltd. v. Minister for Agriculture, removed from the register (OJ 1993 C184 p.11) (on the 

interpretation o f  Council Regulation EEC 26/1962)

See Magill v. RTE  [1988] IR 97, Blemings v. Patton Ltd. [2001] 1 I.R. 385, Cooney v. Murphy Brewery Sales Ltd. (Unreported, 

High Court, Costello P., 30'*' July, 1997), Cadbuy Ltd. v. Keny Co-Operative [1982] ILRM 77, Aluminium Design Ltd. v. Alcan 

Windows Ltd. (Unreported, High Court, 19* February, 1980) {(f the useful discussion there as to Article 234 EC), 

Donovan v. Electricity Supply Board [1994] 2 I.R. 305 and Meridian v. EircellLtd. [2002] 1 I.R. 17.

See the discussion above as to areas o f  law the subject o f  the docket o f  the court.

See Council Regulation EC N o. 1/2003. Cf. Case C- 53 /03  Syfait e.a. [2005] ECR 1-4609.

102



94. An example o f where the CILFIT  doctrine might have been invoked to dispose of an 

application for a preliminary reference had it been made is Masterson v. Director of Public 

Prosecutions}^* The applicant alleged in Masterson that an offence created in the Hydrocarbon 

(Heavy) Oil Regulations, 1991''*"̂  making it an offence to import any kerosene containing 

coumarin was a quantitative restriction on imports in contravention o f Article 28 EC. 

Council Directive 92/12 EC made special provision for Ireland in the field o f establishing 

arrangements for products subject to excise duty and providing for the holding, movement 

and monitoring o f such products. Murphy J., in holding the regulations to be valid noted 

that the impugned provision was saved by Article 93 EC and the effectiveness of fiscal 

administration pursuant to the so-called mandatory requirements, applying the well settled 

law existing as to measures o f equivalent effect to a quantitative restriction.'® Thus CILFIT  

would have been appropriately used here had the question o f a preliminary reference been 

considered.

95. The issue of whether a Commission investigation for alleged breaches o f EC Competition 

law should influence the domestic courts as to whether to grant an interlocutory injunction 

arose for examination in RTE v. Magill}^^ There, Costello J. held that the existence o f a 

Commission investigation was not such as to affect the discretion o f an Irish court to grant 

an injunction arising from an alleged breach o f Irish copyright law. If an order o f the 

Commission or the Court o f Justice were to affect the parties, then the injunction could be 

varied or revoked as the case may be. He held that he was not adjudicating in any way on the 

allegation the Commission was considering and made an order until the trial o f the action

>■*« [2002] 3 I.R. 193.

SI No, 269 o f  1991.

See Case 120/78 Reive v. Bundesverwaltung fa r  Branntwein [1979] ECR 649 (The infamous Cassis de Dijon decision), 

establishing a foundational doctrine in the area o f  the free movement o f  goods, as to the definition o f  a “measure having 

equivalent effect to quantitative restriction”.

Another example o f  where the C /LF/T  doctrine might have been applied had the appropriateness o f  a preliminary' 

reference been examined is Bio-Medical Research v. Delatex [2000] 4 I.R. 307.

[1988] I.R. 97.
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that the defendant be restrained from publishing a television guide otherwise than in 

accordance with the terms o f the copyright Hcence at issue. Costello J. held it unnecessary 

on the facts to seek a preliminary ruling from the Court o f Justice as he stated that he had 

not been asked to consider a substantive infringement o f Community law. However, it is 

notable that an analogous issue was referred subsequendy by the Irish courts in the 

Masterfoods l^td. v. H.B. Ice Cream Ltd. decision, where Court o f Justice held that national court 

would have to be particularly prudent in such a situation.'^’

96. The dearth o f references in the area o f free movement is a notable feature o f the pattern of 

references from Irish courts. A case where arguably a preliminary reference ought to have 

been made, but where on the assent o f the parties the issue was not referred to the Court of 

Justice for consideration is v. Minister for the Environment}^* In Scally, the issue concerned 

the failure o f the State to introduce legislation governing the taking up and practice of 

architecture, impacting upon Article 52 EC (now Article 43 EC) and the constitutional right 

to earn a livelihood. The net point appears to have been disposed o f somewhat 

unsatisfactorily,'^^ in that Lardner J. held that while there appeared to be a need for 

legislation to remedy the situation, there was no obligation on the State to legislate pursuant 

to a Council Directive. While the applicants were not being discriminated against by the 

State, it is submitted than an issue arose for interpretation as to the implementation of 

Council Directive 85/384 that ought to have been referred for compatibility. It is submitted 

further that the issue o f potential for reverse discrimination against nationals o f the State vis 

a vis Community national immigrating to Ireland, who would have been free to practice in 

similar circumstances should also have been referred.'’*̂ Lardner J. stated that the parties had

N ote the subsequent proceedings in Joined Cases C-241/91 P and C -242/91 P RTE and ITP v. Commission [1995] 

ECR 1-00743. See also Friends of the Irish Environment iJd. v. Ministerfor the Environment (Unreported, High Court, Murphy 

J., 15* April, 2005).

'5+ [1996] 1 I.R. 367.

'■'’5 Only one particularly dated authority o f  the Court o f  Justice is cited: that o f  Case 7 1 /7 6  Thieffty v. Conseit de t ’Ordre des 

Avocates a ta Cour de Paris [1977] ECR 765. See Craig & D e Burca op.dt Ch. 18.

'̂ ‘'See the discussion o f  this in Craig & D e Biirca op.dt., p.787. The importance o f  a “Community law” element remains 

however, despite the general tenor o f  the caselaw and it is only in recent times that clarity has been wrought in the area
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agreed m utually that a reference pursuant to Article 234 EC  was n o t necessary and would 

accordingly decide the issue for himself. However, it is contended  here that this was arguably 

n o t the best result.

97. M ore recendy, in Watson v. Environmental Protection yigencj,^^^ the issue arose as to the 

im plem entation in Ireland o f  the Genetically M odified O rganism s Regulations, 1994 enacted 

pursuant to s .lll(2 )(g )(i) o f  the Environm ental P rotection Agency Act, 1992, to fulfil the 

obligations required under Council Directive 9 0 /2 2 0 /E E C .’'’** T he applicant contended, inter 

alia, in challenging the consent given for a trial release experim ent by the first respondent, 

that the standard  required by the Irish regulations was a significantiy higher standard than 

that set by the Council D irective and was inconsistent w ith the objectives o f  the Directive. 

O ’Sullivan J. in disposing o f  the issue, held that the interpretive obligation on Irish courts to 

construe national law in light o f  a directive was clear. H e held that the standard set out in 

Art. 33(4) o f  the Regulations o f  1994 did not require the risk to be reduced to an effectively 

zero level. H ow ever, no  case law o f  the Court o f  Justice as to  the particular provisions o f  the 

directive was invoked by the C ourt, nor was any case law o f  o ther M em ber States employed 

in this regard. In view also o f  the relatively controversial nam re o f  the legislation under 

consideration, one m ight have thought that a reference on this po int w ould have been 

sought, bu t it receives no  exam ination in Watson whatsoever.

o f reverse discrimination. See in particular C -281/98 Angonese v. Cassa di Risparmio di Bottom SpA  [2000] ECR 1-4139 and 

the Opinion o f  Advocate General Fennelly in that case also.

'57 [2000] 2 I.R. 454.

Council Directive 9 0 /2 2 0 /E E C  o f  23 April 1990, on the deliberate release into the environment o f genetically 

modified organisms.
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IN THE SUPREME COURT

98. There appear to be fewer cases in the Supreme Court than in the High Court, where a 

reference may be said to have been at least arguable on the facts. Clearly the High Court 

proceedings operate as a filter in this regard for EC law matters arising.

99. The case o f Macken v. O ’ is an interesting example o f the use o f Community law and

how a preliminary reference may be intentionally avoided by a Court or the litigants, 

especially where the operation o f Article 234 (3) EC is concerned, in the Supreme Court. 

The facts o f Macken concerned a resolution o f the Equestrian Federation o f Ireland that 

preventing Irish showjumpers from riding non-Irish bred horses in international 

competitions. The applicant alleged inter alia that the resolution was an unreasonable restraint 

o f trade. Reliance was also placed upon the Treaty o f Rome. In the High Court, Hamilton J. 

refused to consider this point. The applicant on appeal to the Supreme Court sought liberty 

to raise the Community law question on appeal, which would have in turn raised the issue of 

a mandatory reference to the Court o f Justice. The application o f the applicants was later 

withdrawn, however, despite its relevance and it was agreed as between the parties that the 

plaintiff was free to pursue this issue in other proceedings if  necessary. However, the 

“untrammelled” judicial discretion"^' entitling a court to raise such points o f its own motion, 

and to refer questions to the Court o f  Justice if necessary, was not addressed by the Supreme 

Court here and arguably, should have been used to make a reference to the Court o f Justice, 

particularly in Ught o f its obligations pursuant to Article 234 (3) EC. The facts also raised 

problematic questions as regards free movement and competition law that surely ought to 

have been addressed at the least.

100. Moreover, there are many further instances o f where a preliminary reference has been 

avoided for practical and non-legal reasons in the Supreme Court through the actions o f the

155 [1979] ILRM 79.

161) discussion o f  Murphy “Ireland: Community law in the Irish Courts 1982-85” (1986) 9 ELR 99.

See Campus Oil v. Minister for Industry and EnerQi [1983] IR 82, per Walsh J.
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parties, which also substantively affects the discussion here. Thus, issues o f Community law, 

such as alleging the incompatibility o f national provisions with Community law, have been 

withdrawn on appeal. One could speculate that the mandatory obligation to refer under 

Article 234 (3) EC is being avoided by the parties for reasons o f a speedy disposal of 

proceedings, taking for example, the cases o f  Dekra Eireann Teoranta v. Minister for the 

Environment^^ and Curust Financial Services Etd. v. lj>ewe-LMck-Werk}^'^

101. An example o f this is evident in the recent decision o f Browne v. Ireland^ '̂  ̂ concerning the 

power o f the Minister for Marine to create an indictable offence pursuant to s. 233A of the 

Fisheries (Consolidation) Act, 1959 and the validity o f Council Regulation EC No. 894/97. 

In the High Court, the possibility o f an Article 234 EC reference as to the latter was 

summarily rejected by Kearns J., holding that the reUef sought that did not “need to be 

detailed at this point” , but no substantive consideration appears to have been given to this 

issue. Kearns J. held that the Ministerial orders had been idtra vires. The Minister had not 

availed of s. 3 o f the European Communities Act 1972 but rather the Fisheries 

(Consolidation) Act, 1959, which had not been intended by the Oireachtas to delegate to the 

Minister the power to implement any measure o f EU law. O f interest, however, is that on 

appeal in the Supreme Court, Kearns J. was interpreted as having refused an application for 

a reference. The Supreme Court considered the point raised in the appeal as to vires solely 

from a domestic constitutional perspective. The question o f a reference pursuant to Article 

234 EC does not appear in the grounds o f appeal and does not appear to have been raised in 

the Supreme Court. N or was the summary form of “rejection” o f the application for a 

reference considered by the Supreme Court. Browne amply demonstrates that parties may 

evade the operation o f Article 234 (3) EC with ease if they wish and that the voluntary 

exercise o f the “untrammelled discretion” to refer is not often evident in the Supreme Court.

"■'2 [2003] 2 IR 270. 

[1994] 1 I.R. 450. 

[2003] 3 IR 205.
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102. O f note also finally is the failure o f the Supreme Court to examine important European 

Union law points in controversial constitutional decisions o f late. For example, in O. &  L. v. 

Minister for Justice,^^  ̂ the first applicant in the first proceedings arrived in the State with his 

pregnant wife and their daughter in May 2001 and applied for refugee stams. They had 

previously been refused refugee stams in the United Kingdom. The first four applicants in 

the second proceedings arrived in Ireland in March 2001. The first and second applicants 

were husband and wife, the latter being pregnant at the time o f arrival in the State. The 

applicants in both proceedings received notice that the respondent had signed deportation 

orders in respect o f both o f them. The wife o f the applicant in the first proceedings gave 

birth to the second applicant after the making o f the deportation order. In the second 

proceedings, the second applicant gave birth to the fifth applicant after the making o f the 

deportation order. The applicants sought judicial review o f the respondent’s decisions. As 

similar issues arose in both proceedings, they were heard in conjunction with each other. 

The Supreme Court dismissed both appeals, holding that the constitutional right o f the Irish 

born applicant children in each case to the company, care and parentage o f its non-national 

parents with the State was not absolute and unqualified. However, at no point did Article 18 

EC as to European citizenship arise for consideration, notwithstanding the fact that Irish 

born children (and hence also European citizens) were exercising their rights to free 

movement with their non-national parents who were not EU citizens, particularly since the 

families had arrived from the UK. A considerable body of authority from the Court o f 

Justice has established that residency rights for non-national parents may be derived from 

the EU citizenship o f their children and the European Convention on Human Rights 

without m ore.’'’*’ Thus the issue was certainly a live one that might have been expected to 

have been explored by the Supreme Court on the facts.

"55 [2003] 1 I.R. 1.

See C -413/99 Baumbast and R. v. Secretary of State for the Home Department [2002] ECR 1-7091; C -60/00 Carpenter v. 

Secretary of State for the Home Department [2002] ECR 1-6279; C -200/02 Chen v. Secretary of State for the Home Department [2004] 

ECR 1-9925. See further Spaventa “From Gebhard to Carpenter. Towards a (Non) Econom ic European Constitution” 

(2004) 41 CMLRev 743.
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AREAS OF LAW WHERE ISSUE IS DECIDED BY HIGH COURT WITHOUT 

ADDRESSING NEED FOR A REFERENCE

Areas of law where Court determines EC law question without addressing issue of Article 234 EC

1

Areas of law

TABLE 14

103. It is evident from the chart"’’ above that there were a high number o f cases determined by 

the High Court itself in the 30 year period from 1973-2003 in the area o f competition law 

(seven cases), agricultural law (five decisions), planning and development law (four decisions) 

and practice and procedure (four decisions), without examining the need for a reference. 

These trends may be related to the place o f agricultural law and planning and development 

law as areas o f law where references were refused the m ost in the superior courts, discussed 

above in detail. It also reflects the relatively predominant role o f agriculmre still as regards 

Community law. The reason for such a large number o f competition law cases where the 

Court determines the issue for itself without addressing the need for a reference is less 

obvious, given that the rate o f referral of competition law cases is rather low comparatively

□  Criminal law
B Competition law
□  Practice and Procedure
□  Agricultural law
■  Labour law
□  Discrimination Against Non-Nationals/ Education
■  Free Movement of Persons
□  Free Movement of Goods
■  Negligence
B  Conflicts of law
□  GMO's
□  Intellectual Property 
B Public Procurement
B Transfers of Undertakings 
B  Fisheries law 
B  Health and Safety
□  Planning and Environmental law
□  Europe Agreement
□  Professional Regulations_____________________

Sources o f law: The author has obtained the case law considered here from an examination o f  all legal IT databases, 

the BAILII website, the official law reports, periodicals, the Central Office o f  the High Court, textbooks and general 

enquiries. This project purports to be as comprehensive a study as reasonably practicable.
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to other M ember States. A much more diverse range o f subject areas is evident in the High 

Court in this category than in the other categories examined infra. Several cases here involve 

regulatory criminal offences, in contrast to the place o f civil proceedings, comprising the 

bulk o f the cases concerning Community law generally in the Irish courts. While overall, the 

incidence o f Community law is perhaps low,’*’® the diversity o f subject matter is great indeed.

IN THE SUPREME COURT

A reas of law w here  Court determ ines EC law question  w ithout ad re ss in g  Article 234 EC

□ C rim inal law 
■ C om petition  law
□  P ractice and  P rocedure
□  Agricultural law
■  Labour law
□  Discrimination ag a in st non-nationals
■  F ree  M ovem ent of P e rso n s
□  F ree  M ovem ent of G oods
■  N egligence
■  Conflicts of law
□  GM O's
□  Intellectual Property

■  Public P rocurem en t 
■ T ra n s fe rs  of U ndertakings
■  F isheries law
■  Health and Safety
□  Planning and  Environm ental law
□  E urope A greem ent
□  Regulation of P rofessions
□  VAT an d  taxation
□  Telecom m unicatH ons law

T A B L E  IS

104. In the Supreme Court, agricultural law (three cases), fisheries law (two cases) and conflicts of 

law (two cases) constitute the areas o f law where it determined questions o f EC law itself the 

most, without recourse to a reference to the Court o f Justice and without examining the 

necessity therefor.'*’'* Once more, agricultural law assumes an important position in the work 

o f the superior courts. There is a complete absence o f  planning and environmental law cases

The Superior Courts may only realistically be measured because o f  the system o f  case reporting.

In this table, indicating the results recorded between the years o f  1973-2003, cases such as Macken v. O'Reilfy [1979] 

ILRM 79, previously discussed, are not included because o f  the fact that no EC law technically arose on the facts.
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in this category, indicating a particularly low rate o f appeals. Few competition law cases 

appear to be appealed to the Supreme Court generally and reasons such as the cost and 

length o f long High Court proceedings might be offered as an explanation here.'™

CONCLUSION

105. The qualitative survey conducted above demonstrates how over a 30 year period since the 

accession o f the Irish State to the European Union, that the operation o f the preliminary 

reference mechanism in the Irish courts has produced comparatively few references. The 

range o f bodies engaging in the referral process with the Court o f Justice is Umited and the 

subject matter is largely concerned with agriculture, thereby failing to reflect the trends 

existing at European level as to the subject diversity on the docket o f the Court o f Justice. 

Significant proportions o f European Union law questions are refused as the basis for a 

referral to the Court o f Justice by Irish Courts. The m ost active referring court, the High 

Court, has begun to decline as a referring body, numerically speaking. The impact o f three 

former members sitting now on the bench o f the Supreme Court may be an interesting one 

in the future but as o f yet, the Supreme Court has yet to engage meaningfully with the Court 

of Justice. Many references are contended to have been possible in particular cases outlined 

here that were not subject to an assessment o f the relevance o f Article 234 EC to the 

resolution o f the legal question in the national court. Factually, therefore, the preliininary 

reference mechanism does not appear to operate with a frequency or significance that would

There is also the question as to  w hether the newly operational Commercial C ourt will have an effect in this area if 

com petition cases are, as part o f  the discretionary jurisdiction, held to be under the jurisdiction o f the Commercial 

Court. Case M anagem ent procedures, for example, apply and it appears that the length o f  complex litigation will be 

shortened and so the wiU o f  the parties to address the question o f a preliminary reference may be dramatically reduced, 

as appears to be the case. As to the rules o f  the Court see S.I. N o. 2 o f  2004, Rules o f  the Superior Courts (Commercial 

Proceedings), 2004. See also the Annual R eport o f  the Courts Service o f  Ireland 2005 (Courts Service, 2006) Ch. 5, 

available at www.courts.ie indicating the high rate o f  speedy attrition o f  cases before the Commercial Court.
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suggest its relevance in assessing the question as to its locus in the acceptance o f the acĉ uis 

communautaire into the Irish legal order.

106. However, this qualitative survey does not take into account the operation o f structural 

aspects o f Article 234 EC that may be o f relevance here in understanding the factual results 

of the survey conducted and compiled, outlined above, such as the third paragraph to Article 

234 EC, the mandatory referral obligation on last instance M ember State courts, which is 

considered in detail next in Chapter 3, as is the constitutional construction of the 

relationship o f the Irish courts with the Court o f Justice, a further factor o f relevance to the 

analysis here. A case study as to the operation o f a formal Community law doctrine (the 

“Emanation o f the State” doctrine) is conducted, prior to a comparative analysis being 

undertaken as to comparative methodologies used in interpreting the preliminary reference 

data in Chapter 4.
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CHAPTER 3: OTHER ASPECTS OF ARTICLE 234 EC IN THE

IRISH COURTS
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INTRODUCTION

107. The survey conducted this far is one that has attempted to assess the results o f the practical 

operation o f Article 234 EC over a 30 year period. However, it is possible to suggest that 

there are variables relevant to the operation o f the clause that m ust be considered also that 

basic data derived from a study o f the practical usage o f Article 234 EC might not per se 

indicate. Chief among these is the mandatory reference obligation contained within Article 

234 EC, in the third paragraph o f the clause, requiring courts o f last instance to refer 

questions to the Court o f Justice where points o f European Union law arise, thereby 

eliminating their discretion to refer, in contrast to all other courts within the judicial 

structure. The operation o f this clause impacts significantiy upon the jurisdiction o f the 

national courts potentially and so its relevance is assessed here in detail. Equally so, the 

operation o f formal doctrines o f Community law such as supremacy or the “Emanation of 

the State” doctrine may provide important indicators as to the true locus o f the preliminary 

reference mechanism in this jurisdiction. Moreover, the construction o f the relationship 

between the national courts and the Court o f Justice is considered in its constimtional 

context domestically in order to assess the relevance and impact o f these variables upon the 

conclusions drawn in Chapter II, as to the putative significance o f the preliminary reference 

mechanism in the Irish legal order. Finally, variables considered by social scientists, analysed 

in Part I, as to the role o f individual actors and their self-interest in utilising and expanding 

the importance and operation o f the preliminary reference mechanism are reflected upon in 

the Irish context. Thus the role o f individuals and interest groups in shaping the dynamic of 

the Article 234 EC process is discussed here and cumulatively the impact of these variables 

upon the locus o f the preliminary reference in the Irish context is reflected upon in Chapter 

3.

114



THE OPERATION OF ARTICLE 234(3) EC

108. Article 234 EC draws a distinction between bodies against w hose decision there is no judicial 

remedy under national law, in Article 234 (3) and Article 234 (2), as to  bodies against whose 

decision there is an appeal and thus have a discretion to  refer, unlike those under Article 234 

(3) who are obliged to refer questions to the Court o f  Justice. ' T he particular objective o f 

the third paragraph has long been to prevent a body o f  national case law no t in accordance 

with the rules o f  C om m unity law from  com ing into existence in any M em ber State." The 

national courts com pliance with the obligation to refer, pursuant to  Article 234(3) EC, has 

becom e all the m ore im portant after the recent decision in Kiihne and Heii^ N V  v. 

Produktschap voor Pluimvee en Hieren' that emphasises the duty o f  co-operation im posed on 

national courts under Article 10 EC  to take into account the interpretation  o f  the law by the 

C ourt o f  Justice. There, it was held by the C ourt o f  Justice in the context o f  proceedings as 

to the reviewability o f  a decision o f  an administrative body w here a preliminary ruling was 

obtained, that;

“ the principle o f  cooperation arising from  Article 10 EC  im poses on an 

adm inistrative body an obligation to review a final adm inistrative decision, where an 

application for such review is made to it, in  order to  take account o f  the

' Article 234 EC, third paragraph provides as follows:

“Where any such question is raised in a case pending before a court or tribunal o f  a Member State against whose 

decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the Court o f  

Justice.”

The third paragraph hereafter will be referred to as Article 234 (3) EC.

- Case 107/76 Hoffman-La Roche v. Centrafarm [1977] ECR 957, para. 5.

 ̂ Case C -453/00 Kiihne and Heit^iNV' v. Produktschap voor Pluimvee en Eieren [2004] ECR 1-837. See Caranta “Casenote” 

(2005) 42 CMLRev 179. See also Jans “State Liability and Infringments Attributable to National Courts: A Dutch 

Perspective on the Kdbler Case” in Zwaan, Jans and Nelissen eds., The European Union: A n  Ongoing Process of Integration Uber 

Amicorum Alfred Kellerman (TMC Asser, 2004),
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interpretation o f the relevant provision given in the meantime by the Court where 

under national law, it has the power to reopen that decision; the administrative 

decision in question has become final as a result o f  a judgment o f a national court 

ruling at final instance; that judgment is, in the Hght o f a decision given by the Court 

subsequent to it, based on a misinterpretation o f Community law which was adopted 

without a question being referred to the Court for a preliminary ruling under the 

third paragraph o f Article 234 EC; and the person concerned complained to the 

administrative body immediately after becoming aware o f that decision o f the 

Court.”

Moreover, the extension o f the principle o f State liability to the national judiciary for 

breaches o f Community law in the controversial case o f Kdbler v. Republik Osterreich^ 

considered in detail above, arguably applies to the operation o f Article 234 (3) EC and the 

duty o f co-operation, particularly if one considers the implications o f Kiihne and

109. There are two schools o f thought within the scholarship as to the type o f bodies who are 

obliged to refer pursuant to Article 234(3).*’ Under “abstract theory”, only bodies whose 

decision are never subject to appeal are obliged to refer. The competing theory, “concrete 

theory”, is predicated on the view that the question is whether in the particular 

circumstances the body is subject to an appeal. The Court o f Justice has yet to pronounce 

definitively upon this issue, but the scholarship leans towards the view o f “concrete theory”

■* Case C-224/01 Kobler v. Republik Ostemicb [2003] ECR 1-10239. In Kobkr, the possibility o f  Francovich damages for State 

liability resulting in (See C -479/93 Francovich v. Itafy [1995] ECR 1-3843 and see Craig & de Burca op.cit., pp. 257 et seq) 

from the refusal o f  a national court to apply an answer o f  the Court o f  Justice in response to a preliminary reference was 

addressed by the Court o f  Justice, which sanctioned such damages in the event a party could show loss and damage as a 

result o f  non-compUance. See Buttimore “State Liability for Judicial Error: A Bridge Too Far?” (2004) 11 IJEL 446.

 ̂ See also Case C- 2 3 4 /04  Kapferer v. Scblank, nyr, 16’'' March, 2006, where the Court insisted that it had not called into 

question the principle o f  resjudicata in its earlier decision in Kiihne and Heit: .̂

See Craig & de Burca E U  law: Texts, Cases cb"Materials (3'''* ed., OUP, 2003) pp. 438-439.
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as does the decision o f the Court of Justice in Costa v. E N E L!' and the trends in the case law 

have been to limit the number o f bodies whose discretion is negated by Article 234 (3) EC.

110. The Court o f Justice has recendy held in Kenny Roland Eyckeskog that a national court whose 

decisions can be “challenged” before a national supreme court only if the latter declares the 

appeal to be admissible, is not a court against whose decision there is no judicial remedy. 

Thus, the terminology is o f note, as to “challenge” and is not Hmited to “appeal” . It appears 

then that the Court o f Justice wishes to limit the mandatory obligation to refer, as if it had 

decided otherwise would have operated to Limit judicial discretion significantiy.'*

THE APPLICATION OF ARTICLE 234(3) EC TO THE LIMITATION OF THE 

SUPREME COURT’S APPELLATE JURISDICTION BY STATUTE

111. Article 234(3) EC has operated without difficulty so far in the Irish courts, except perhaps 

for the case o f SPUC v. Grogan,'" where the Supreme Court evaded the operation of Article 

234(3) EC, arguably incorrectiy, in controversial circumstances by couching the question in 

domestic constitutional law terms." O n the contrary, the Supreme Court appears to be

 ̂ Case 6 /6 4  Costa v. E N E L  [1964] E C R  585. There, an Italian magistrate made a reference to the C ourt o f  Justice. Some 

decisions o f  the magistrate were subject to  an appeal, however there was no such right o f  appeal in the instant case, yet 

the C ourt o f  Justice treated the case as one where no judicial remedy existed as against the decision.

* Case C -99/00 Criminal Proceedings Against Kjemj Boland Lyckeskog [2002] ECR 1-4839.

 ̂This decision is o f  major im portance because it suggests, for example, that the English C ourt o f  Appeal is not covered 

by Article 234(3) EC as a court obliged by law to refer despite the fact that it operates as a court o f  last instance (for 

example, if it refuses leave to  appeal to  the H ouse o f  Lords). See Chiron Corporation v. Murex Diagostics Ltd. [1995] All ER 

(E Q  88. See Tridimas “K nocking on H eaven’s Door: Fragm entation, Efficiency, A nd Defiance in the Preliminary 

Reference Procedure” (2003) 40 CMLRev 9.

>» C -159/90 SPU C v. Grogan [1989] IR  753; [1990] ILRM 350; [1991] ECR 1-4685.

"  This occurred in the course o f  considering an appeal from the decision o f  the High C ourt to refer a question without 

considering the issue o f  an interlocutory injunction, the Supreme C ourt refused to refer the question o f the compatibility
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especially aware o f its obligations thereunder.'^ Equally so, as Costello J. correctiy stated in 

Pigs and Bacon Commission v. McCarren &  Co. iJd.^^ the fact that a decision in the High Court 

might be appealed to the Supreme Court subsequendy and that a mandatory reference would 

follow pursuant to Article 234(3), is no reason for the High Court to refuse to make a 

reference and this principle appears to have been respected.'"'

112. In the Irish context, the Lyckeskog decision'^ is o f considerable importance to the regulation 

o f the appellate jurisdiction o f the Supreme Court by the Oireachtas, whereby the Oireachtas 

pursuant to Article 34.4.3 o f the Constitution, may limit the appellate jurisdiction o f the 

Supreme Court from decisions o f the High Court by legislation. The problem arguably also 

arises as to the Circuit Court when hearing an appeal de novo from the District Court and to 

the High Court when hearing an appeal de novo from the Circuit Court. The two most recent 

examples o f the Oireachtas Limiting the appellate jurisdiction o f the High Court (of which 

there are many)'*' are found in s. 50(4)(f)(i) o f  the Planning and Development Act, 2000 

(replicating s. 82(3B)(b) o f the Local Government (Planning and Development) Act, 1963 as

amended) and s. 5(3)(a) o f the Illegal Immigrants (Trafficking) Act, 2000. S.50(4)(f)(i) and s.

5 (3) (a) provide in identically worded format that:

“The determination o f  the High Court o f an application for leave to apply for

judicial review, or o f an application for judicial review, shall be final and no appeal

o f a grant o f  an interlocutory injunction in the issue at hand or whether this was possible or appropriate according to 

Community law.

'-See, for example, Leo Laborafories L /d  v. Crompton B V  \100'b] 2 IR 225, 240/)fr Fennelly J.

Case 177/78 Pigs and Bacon Commission v. McCarren &  Co. L td  [1979] ECR 2161.

'■* See also Keane J in Pesca Valentia v. Minister for Fisiyeries (No. 2) [1990] 2 IR 305.

'5 Case C -99/00 Criminal Proceedings Against Kenny Roland Lycizeskog [2002] ECR 1-4839.

See Delany “Regulation o f  The Supreme Court’s Appellate Jurisdiction Must be Clear and Unambiguous” (2002) 20 

ILT 73. Examples include s. 52(2) o f  the Courts (Supplemental Provisions) Act 1961, s. 108(7) o f  the Patents Act 1992, 

s. 55A(4) o f  the Roads Act 1993, s. 43(5)(c) o f  the Waste Management Act 1996, s. 79(3) o f  the Trade Marks Act 1996,

s.12(4) o f  the Transport (Dublin Light Rail) Act 1996, s. 13(6) o f  the Irish Takeover Panel A ct 1997 and s. 73(3) o f  the

Fisheries (Amendment) Act 1997.
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shall Ue from the decision o f the High Court to the Supreme Court in either case, 

except with the leave o f the High Court, which leave shall only be granted where the High 

Court certifies that its decision involves a point of law of exceptional public importance and that it is 

desirable in the public interest that an appeal should be taken to the Supreme Court” (Emphasis 

supplied).

113. Thus, as the High Court functions in these instances as a court o f last instance subject to the 

fmal discretion o f the High Court (with an extraordinarily limited right o f appeal from its 

decision), is the High Court obliged to refer a question to the Court o f Justice pursuant to 

Article 234(3) EC if a point o f Community law arises here? It is notable that the Supreme 

Court has subjected these types o f decisions to a literal and strict construction: that it is a 

decision for the High Court alone to grant leave to appeal in these situations.'^ O n the 

application o f “abstract theory”, which asks whether the decision would never be subject to 

an appeal, this is not the case in this scenario and thus there is some discretion to refer here. 

However, on the application o f “concrete theory” so-called, which test whether the decision 

is subject to an appeal in the particular circumstances, the result is not so clear. If  the policy 

of the Court o f Justice after l^ckeskog is to limit the num ber o f instances where a court is 

obliged to refer questions, it appears that the High Court need not refer a question of 

Community law pursuant to Article 234(3) EC and may decide the issue itself However, it is 

important to note that hyckeskog is not entirely analogous to the Irish legislation, which 

grants leave is exceptional circumstances as distinct from leave to appeal being discretionary 

without qualification.

114. This question appears to have arisen several times o f late in the planning law context in the 

Supreme Court in McNamara v. A n  Bord Pleandla'^ but the argument was not fuUy made and

See, for example, Irish Hardware Association v. South Dublin County [2001] 2 ILRJM 291. Thus, an exception to the

appellate jurisdiction o f  the Suprem e C ourt cannot have the effect intended for unless it clearly and unambiguously 

carries the meaning.

'« [1998] 3 IR  453.
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the issue was not substantively addressed by the Supreme Court.''  ̂ Hence no explicit 

guidelines as to Article 234 (3) EC have been developed by the most senior o f Irish courts 

and it remains to be seen whether this wiU continue to be the case in view o f the difficulties 

presented.

115. However, in subsequent proceedings in Arklow Holidays iJ d .  v. Wicklow County Coundll^ 

where the High Court had previously rejected a preliminary reference application in an 

earlier decision,"' the applicant contended that as they had requested in the substantive 

hearing a reference to the Court of Justice which had been rejected, the court was obliged to 

grant a certificate to the Supreme Court pursuant to s.50(4)(f)(i) o f  the Planning and 

Development Act, 2000, as the matter had previously been raised."  ̂ It was also submitted 

that the Supreme Court should be permitted to consider whether the High Court was a court 

of final jurisdiction for the purposes o f Article 234 EC when construing this section o f the 

legislation. It was argued that in light o f the Supreme Court decision in McNamara v. A.n Bord

An application for a reference was made in the case of N i  Ghruagdin v. A n  Bord PUandla (Unreported, High Court, 

Murphy J., 19''’June, 2003), where the applicant was also seeiung to appeal to the Supreme Court on a point o f law of 

exceptional public importance pursuant to section 82(3B)(b) of the Local Government (Planning and Development) 

Act, 1963 as amended. This section has now been replaced by 50(4)(f)(i) o f the Planning and Development Act, 2000 in 

identically worded format. However, Article 234 (3) EC did not arise for consideration there in the decision of Murphy 

J. and arguably ought to have as EC law questions were raised.

Unreported, High Court, Murphy J., 4‘'’ February, 2004.

The Court ruled that it was functus officio save in relation to the application for a certificate for leave to appeal to the 

Supreme Court.

-- Thereby attempting to circumvent the ratio o f McNamara, permitting a preliminary reference to be made only when the 

dispute is “pending”. The Court had refused an application for certiorari quashing the decision of the Council to grant 

planning permission for a water treatment plant. The applicant had sought a declaration that the decision was ultra vires 

and nuU and void on the grounds of failure to comply with the provisions o f Article 3 o f the Environmental Impact 

Assessment Regulations, 1989. The questions sought to be referred were as to how the obligation on the planning 

authority under Directive 85 /337 / EEC was to be interpreted; whether on the facts there had been a failure to comply 

with the directive; whether the European Community (Environmental Impact Assessment) Regulations, 1989 properly 

implemented Directive 85 /337/E E C  and whether the High Court was mandatorily required to refer an important 

question of European Union law to the Court o f Justice, where s. 82 of the Local Government (Planning and 

Development) Act 1963, as amended, was concerned.
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Vleandla, which held that a preliininary reference could only be made while a dispute was still 

“pending,” a decision as to certification would have to be made always prior to the 

substantive decision in order not to deprive the applicant o f any prospect o f appealing or 

seeking leave to appeal.

116. Undoubtedly, the arguments raised by the applicant in A^rklow Wolidays L.td. cut to the core of 

the difficulties faced here: how to construe McNamara v. A n  Bord Vleandla in light of Article 

234 (3) EC and legislation restricting the appellate jurisdiction o f the High Court. The 

response of Murphy J. in the High Court in Arklow Holidays iJd. does little to satisfactorily 

resolve these issues. He concluded that a point o f law o f exceptional public importance must 

emanate from the determination or decision o f the court judgement itself and not from any 

argument or submissions made in an application for certification. He found that the Court 

had already determined the matter here on the previous occasion. This decision could not be 

the basis for an appeal. Murphy J. held that the High Court could only certify points o f law 

of exceptional public importance which transcended the facts on the basis o f which the 

judgement has been made. It did not relate to the application o f settied law to a specific case 

but to unsettled law which had public application. The unsettled nature o f the law was not a 

reason to certify. As to the Court’s own jurisdiction pursuant to the legislation at hand, 

Murphy J. acknowledged that this had the unintended effect o f depriving the applicant of a 

right o f appeal in this regard. However, at root, the questions o f law raised were not 

sufficient to ground a preliminary reference and it was not reaUy necessary to resolve the 

dispute here.

117. While undoubtedly the correct result was arrived at here (surely a reference was unnecessary 

on the acmal facts o f the dispute), it must be said that little clarity has been brought to this 

area as a result o f Arklow Holidays Ltd. and Murphy J.’s construction o f these types of 

statutes limiting the appellate jurisdiction o f the High Court and Article 234 EC is not 

particularly convincing. Why should a litigant’s ability to apply for a preliminary reference be 

set at nought by this overly strict construction o f certification? Should access to Community 

law be impaired to this extent? At what point would points o f law o f exceptional public
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importance transcend the facts o f  the case? It is submitted here that the question o f whether 

the mandatory reference obligation applies to the High Court was not properly considered 

here and that the relationship between Article 234(3) EC and s.50(4)(f)(i) o f  the Act o f 2000 

was in fact a “point o f law o f exceptional public importance” and that certification should 

have followed. This is particularly so in light o f the recent decisions o f the Court o f Justice in 

Kohler and Kiihne and surely. The intent o f the Oireachtas as to these types of statutes is 

also an interesting and worthwhile consideration. Was Article 234(3) EC  really intended to 

be affected here to such an extent? Arguably it was not, but it is a point worthy o f some 

examination as to its possible effects. Finally, it must be acknowledged that the ratio o f the 

Supreme Court decision in McNamara should not be construed so that need for a “pending” 

dispute is confiised with the type o f stamte at issue here and its relationship with Article 234 

(3) EC. It is clear that Arklow Holidays LJd. is not the final say on this matter. However, the 

stance adopted in Arklow Holidays LJd. has other followers: see Harrington v. A n  Bord 

PleandlaP The result is a clear and illiberal trend away from a dialogue with the Court o f 

Justice and a particularly restrictive interpretation o f the powers o f a Court. W hether these 

decisions accord with the precedent established by the Court o f Justice in Lyckeskog remains 

to be seen.

118. There are other difficulties yet to be tested by the Irish courts as to Article 234(3) EC. It is a 

longstanding principle o f Community law, as stated in Foglia p. Novella (No. 2),''* that the 

Court o f Justice wiU not deliver advisory opinions on general or hypothetical questions 

pursuant to the Article 234 mechanism, despite the fact that m ost constitutional courts in

Unreported, High Court, Macken J, 16* March, 2006. In a particularly restrictive interpretation o f  the dispute before 

the Court, entirely analogous to the Arklow Holidi^s L id  scenario, Macken J. ruled that notwithstanding the citation to 

the Court o f  the decision in C -338/85 Pardini v. Ministero del Commercio con PEstero [1988] ECR 2041, providing for any 

dispute being permitted to form the subject o f  a preliminary ruling where the ruUng was capable o f  resolving the issue at 

hand, that the Court was functus officio and that having rejected the leave application at issue, that it was unnecessary to 

determine whether the court was required to make a preliminary reference. Needless to say, these decisions operate to 

strangle the litigant o f  all EU law related options and foreclose the option o f  relief before the Court o f  Justice without 

ambiguity.

Case 244 /80  Pasquale Foglia v. Mariella Novello (No. 2). [1981] ECR 3045.
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Europe deliver such opinions."^ However, such advisory opinions are an important part of 

the Constitutional law landscape in Ireland, in the form of an “Article 26” reference 

pursuant to Article 26 o f  the Irish Constitution."*^ There, the President may after consultation 

with the Council o f State refer a BiU to the Supreme Court for a decision on the question of 

whether a provision or provisions of a BiU are repugnant to the Constitution. The Court, 

after hearing arguments for and against the Bill, must pronounce its decision not later than 

60 days after the date o f such reference. Clearly, however, on account of the time frame 

involved in seeking a preliminary reference (currently standing at 18 months approximately), 

this precludes the possibility o f a reference being sought pursuant to Article 234(3) EC. 

Equally so, the Voglia v. Novello principle also operates as a bar at the Community level to 

such issues being considered and demonstrates quite profoundly where national and 

Community norms may be dramatically opposed, even where important questions of 

Community law arise.

CASESTUDY; A SPECIFIC APPLICATION OF AN AREA OF LAW WHERE THE 

NECESSITY OF A PRELIMINARY REFERENCE IS NOT DISCUSSED: THE 

EMANATION OF THE STATE DOCTRINE

119. The “Emanation o f the State” doctrine in Community law is one that has been developed by 

the Court o f  Justice as an attempt to expand the concept o f vertical “direct effect” of 

directives, itself having foreclosed the possibility of directives having horizontal direct 

effect."’ The doctrine entails that the concept o f the State is broadened and liberally defined.

See Jaconelli “Reference o f Bills to  the Suprem e C ourt - A Com parative Perspective” (1983) 18 Ir Ju r (N. S.) 322.

As to which, see H ogan & W hyte eds. Kelly: The Irish Constitution (4*'’ ed., Lexis-Nexis, 2003) p. 398 et seq.

-^See Craig & D e Biirca E U  Law: Texts, Cases Materials (3"* ed., O U P, 2003) p .208 et seq. It has resulted in a broad and 

liberal definition being accorded by the C ourt to  an organ o f  the State so as to afford relief to applicants: See Case 

103/88 Fratelli Constant^ SpA  v. Commune di Milano [1989] ECR 1839, where the C ourt o f  Jusdce held that “decentralised 

authorities such as municipalities” w ould be regarded as the State for the purposes o f  liability under the doctrine and 

thus afford relief to an applicant. See Case C -188/89 Foster v. British Gas pic [1990] ECR  1-3313 and Case 152/84 Marshall 

V. Southampton [1986] ECR  723. H ow ever, local o r regional governm ental authorities are not regarded as a “Member
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so that enforcement o f directives is permissible against state organs and domestic 

administrations that play no formal role in the implementation o f the European legislation, 

albeit that they are bound to apply the provisions o f European directives in practice. The 

doctrine has received Utde by way o f substantive analysis in Irish law and the jurispmdence 

of the Court o f Justice appears not to have been followed on many occasions by the Irish 

courts in this area. There are many instances, it is submitted, where the guidance o f the 

Court o f Justice should have been sought via Article 234 EC but where this possibility was 

not discussed. The issue is one of immense importance as it is fundamental to a litigant’s 

ability to invoke Community law that this doctrine be Hberally construed. The doctrine might 

also be said to be key to an effective system o f remedies at national and Community law 

level, o f major constitutional importance. Thus, the treatment by the Irish courts o f this 

subject is not insignificant.

120. One o f the first occasions when the Irish High Court had to consider this question o f “an 

Emanation o f the State” was in Browne v. A n  Bord Pleandla.^^ There, Barron J. examined the 

question as to whether an application for planning permission had complied with the 

provisions o f Council Directive 85 /337/E E C  on the assessment o f the effects o f certain 

public and private projects on the environment. The status o f the respondent (An Bord 

Pleanala) arose for consideration there. Upon examining the leading authorities o f the Court 

o f Justice as to the “Emanation o f the State” doctrine Foster p. British Gai'^ and Marshall v. 

Southampton Health Authority^^ Barron J. concluded that although the respondent had replaced

State” for the purposes o f  Article 230 EC: see C-417/04P Regione Siciliano v. Commission of the European Communities, nyr, 

2'>‘i May 2006.

2* [1989] ILRM 865.

[1990] ECR 1-3313, which held, in reference to British Gas which was at the time o f  the proceedings a nationalised 

industry and a monopoly, that a body would be an “Emanation o f  the State” for the purposes o f  Community law if (at 

paras. 18-20):

“whatever its legal form, which had been made responsible pursuant to a measure adopted by the State, for providing a 

public service under the control o f  the State and has for that purpose special powers beyond those which result from the 

normal rules applicable in relations between individuals.

[1986] ECR 723, where the Court o f  Justice held that a Health Authority would be regarded as an organ o f the State 

for the purposes o f  Community law.
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a government minister as the appellate tribunal in planning matters,^' neither the minister 

when so acting nor the respondent has or had any powers wider than an appellate tribunal.’" 

Under no circumstances, he held, could the respondent be held liable for the failure o f the 

State to implement the directive, if they had so failed. The remaining issues for decision in 

Browne will not be discussed here, suffice to say that this represents a particularly narrow 

reading o f the doctrine o f State liability, given the functions and special powers o f the 

respondent were established pursuant to statute which could be argued to fall squarely 

within the Vaster test.

121. This stands in marked contrast to the subsequent High Court decision o f Geoghegan J. in 

Coppinger v. Waterford County Council^^ There, Geoghegan J. relying upon the setded 

jurisprudence o f the Court o f Justice, found no difficulty in concluding that the County 

Council in question fulfilled the criteria he found “neady summarised” in Foster v. British 

Gasl'^ Thus the County Council was to be treated as though it were the State. However, 

despite the obvious correctness o f the decision, there is no searching analysis o f the powers 

and functions o f the County Council here which accordingly affects its precedential value.’^

122. In Short v. Ireland^’' the issue arose for consideration as to whether British Nuclear Fuels pic 

was an Emanation o f the State for the purposes o f Community law. There the plaintiff had

An Bord Pleanala was established in 1977 under the Local Government (Planning and Development) Act, 1976 and is 

responsible for the determination of appeals and certain other matters under the Planning and Development Acts, 2000 

to 2002, and with appeals under the Building Control Act, 1990, the Local Government (Water Pollution) Acts, 1977 

and 1990 and the Air Pollution Act, 1987.

32 [1989] ILRiM 865, 873.

^^[1998] 4 I.R. 220. See Travers “The Liability o f Local Authorities for Breaches o f Community Directives by Member 

State” (1997) 22 ELR 173.

Supra.

See the decision of the Court o f Justice in Case 103/88 Fratelli Constancy SpA. v. Commune di M ilam  [1989] ECR 1839, 

where the Court of Justice held that decentralised authorities such as municipalities would be regarded as the State for 

the purposes of liability under the doctrine and thus afford relief to an applicant.

[1996] 2 I.R. 188.
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been granted leave to serve on the third party defendant (British Nuclear Fuels pic) notice o f 

a summons for injuries allegedly arising from the operation o f the publicly funded nuclear 

processing plant o f  British Nuclear Fuels pic. The plaintiffs served the summons on the 

third defendant rather than notice thereof which the defendant sought to set aside. The 

plaintiffs argued before Barrington J. in the Supreme Court that they would invoke alleged 

non-compliance by British Nuclear Fuels with the Directives’  ̂ to attack any administrative 

authorisations which they may have received for the TH O R P project in question.^* In the 

Supreme Court, Barrington J. for the Court noted that British Nuclear Fuels pic was a 

company incorporated under English company law and had shares held it in by or behalf of 

the United Kingdom through Secretaries o f State. However, it denied that it constituted for 

the purposes o f Community law an “Emanation o f the State” . Barrington J held that this was 

an issue to be determined at trial. Nonetheless he commented, obiter, that it would have far- 

reaching consequences to find that the doctrine o f direct effect could be invoked against 

such a body. However, once again, the Foster v. British Gas test appears not to have received 

any analysis and it is highly likely that British Gas and British Nuclear Fuels could be found 

to be reasonably similarly constituted, o f great relevance to the future stages of the 

proceedings here, the former having being found to be an organ o f the State by the Court o f 

Justice,’'̂  at least for the purposes of the doctrine o f the largely construed State.

123. The Irish Supreme Court has recendy had to consider the concept o f “organ o f the state” 

and its consequent liability but refused a preliminary reference to determine the issue. Thus 

in McBride v. Galway Corporation'’ the applicant had sought to quash the decision of the 

respondent to invite tenders for the construction o f a waster water treatment plant on

5'̂  Council Directive 85 /337 /E E C  on the assessment o f  effects o f  certain public and private projects on the 

environment and Council Directive 80/836/E uratom  on informing the general public about health measures to be 

applied and steps to be taken in the event o f  a radiological emergency.

That is a Thermal Nuclear Reprocessing Plant, a nuclear fuel reprocessing plant, located at Sellafield in Cumbria, 

operated by British Nuclear Group (GNP), a subsidiary o f  BNFL.

See Foster v. British Gas supra.

«  [1998] 1 I.R. 485.
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M utton Island. It was argued that Council Directive 8 5 /3 3 7 /E E C "  was directly applicable 

as to the result to  be achieved and that the respondent as an “E m anation o f the State” was 

obliged to ensure that the objectives o f the directive were met.

124. T he Supreme C ourt held, per Keane J., that the defendant C orporation, although 

undoubtedly an organ o f adm inistration, could no t be regarded as in breach o f  the 

requirem ents o f  “ the E nvironm ent Directive” as it was the M em ber States who were 

required to ensure that environm ent im pact assessments were prepared.'*" K eane J. held that 

it w ould have been within the com petence o f  the relevant m inisters to provide that an EIS 

should in all cases be prepared by the com petent authority authorised to give such consent, 

such as the M inister for the Marine. A n application for a prelim inary reference was refused 

by the Court. This conclusion was reached despite the exam ination by the Suprem e Court o f  

the principles o f  law as set out by the Court o f  Justice in Fratelli and Marshall, the latter being 

a principle o f  broad  appUcadon to “decentralised authorities” .

125. This, however, appears to be an unduly restrictive view o f  the City Council (Corporation) in 

question and bucks the trend towards a large and liberal conception o f the State in 

C om m unity law. T he City Council in question possessed extensive powers indeed. In fact. 

City Councils w ould consider themselves to  have all o f  the functional powers o f  a County 

Council'*’ and a conclusion against finding it to be an em anation o f  the State appears at odds 

with the construction m andated by the C ourt o f  Justice.

126. In the recent case o f  De Burca v. Wicklow County Council,*  ̂ an equally narrow  view o f  the State 

was expressed by O  Caoim h J. in the High Court. There, the applicant sought to judicially

■*' See above.

«  1998] 1 I.R. 485, 528.

I am grateful to officials o f  Galway C orporation for their discussion o f  the m atter w ith me. See generally Butler ed.

Keane on hocalGovernment (2"‘* ed., Firstlaw, 2003).

[2002] 2 I.R. 196.
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review the defendant’s waste management policy as being in breach o f the requirements o f 

Article 7 o f Council Directive 91/156/EEC.'*^ The applicant member o f  the respondent 

alleged, inter alia, that the directive had direct effect against the respondent as an emanation 

o f the State. Whilst the remainder o f the appKcant’s claim will not be discussed here further, 

O  Caoimh J. concluded that the applicant was not entitled to the relief sought. As regards 

the implementation o f the directive, however, he held that the only respondent here was a 

local authority which was not responsible for the making o f regulations under the Act o f 

1996 and that no order accordingly could be made in relation to the alleged failure o f the 

Minister or the State generally as to the implementation, transposition or application o f the 

provisions o f the directive. This represents yet another restrictive interpretation o f the 

doctrine o f the “Emanation o f  the State” and again it is notable that there is no examination 

whatsoever o f the relevant case law here which would indicate a conclusion to the contrary.

127. A recent decision o f major importance that follows this particularly restrictive and unhappy 

trend is that o f Delargf v. Minister for the Environment^' There, Murphy J. in the High Court was 

asked to determine whether Council Directive 72/166 EEC , as amended, in respect o f 

compulsory m otor insurance had direct effect, in order to indemnify the plaintiff who had 

been unable to enforce an award to her from the M otor Insurance Bureau o f Ireland 

“MIBI” for injuries suffered as a pillion passenger in a m otor accident. Murphy J. held that 

at the relevant time, the directive lacked direct effect in Ireland. However, obiter, he 

determined that having considered the Circuit Court decision o f Dublin Bus v. which

■*5 Council Directive 91/1 5 6 /E E C  on waste. The Directive was transposed in to Irish law by the Waste Management 

Act, 1996, which required local authorities to make waste management plans.

Unreported, High Court, Murphy J, 18* March, 2005.

His Honour Judge McMahon, 29* October, 1999. See the criticism o f  this decision by Keville in ‘T h e Principle o f  

Effectiveness and the D evelopm ent o f  a System o f  Remedies at European Community law” in Lucey & Keville eds. 

Irish Perspectives on EC law (Dublin, Roundhall, 2003) and Costello & Drake “Enforcing EC Motor Insurance 

Directives: Navigating the Maze” (2003) 9 EPL 371. However, it would appear from a cursory reading o f  the caselaw 

that surely the MBI must be found to be an Emanation o f  the State, given the constitution, powers, legislative 

relationship and governmental relationship that is possesses. To similar effect, see Quigley “EC law and the MIB 

Agreements” (2001) 4 Journal o f  Personal Injury Law 422. The House o f  Lords, without much discussion, held that the 

MIB agreement was not legislation, rather it was a private contractual agreement. The Motor Insurance Directives did
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had found the MIBI to be an emanation o f the State and inter alia  ̂ the decision o f the House 

o f Lords in White v. White^^ where the EngKsh MIB was held not to constitute an emanation 

o f the State, without any further reasoned analysis or consideration, Murphy J. held that he 

found the latter to be m ore persuasive than the Circuit Court authority and thus concluded 

that the MIBI did not constitute an “emanation o f the State” for the purposes o f 

Community law. With respect, this conclusion is difficult to accept given that the issue was 

not necessary for determination and appears to lack the form of analysis required for such a 

significant finding, in addition to arguably constituting a misinterpretation o f the caselaw of 

the Court o f  Justice.

128. Thus in sum there appears to be a difficulty with the correctness o f the strict construction of 

the State in the Irish case law, particularly since most o f the cases appear not to follow the 

general tenor o f the Foster v. British Gas or Fratelii Constant^ SpA v. Commune di Milano tests. 

Arguably then, the case for a preliminary reference as to the interpretation o f the 

“Emanation o f the State” doctrine in Irish law has become all the more compelling. 

However, the probability o f this occurring in the near future seems less than likely, with the 

Irish courts content to resolve the issue themselves.

not specify a particular body to provide com pensation, thus M em ber State governm ents could accord this task to  a range 

o f bodies. However, the Foster v. British Gas test, for example, is no t considered in this analysis and it is eminently 

plausible to  contend that the M IBI, established by the State, w ith special powers and distinctive features, operating 

pursuant to legislation, could be held to  be an “Em anation o f  the State” .

«  [2001] 2 ALL ER  43.
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THE CONSTRUCTION OF THE CONSTITUTIONAL DIMENSION TO THE 

RELATIONSHIP WITH THE COURT OF JUSTICE UNDER ARTICLE 234 EC

129. The Irish courts have accorded great weight to the discretion o f  a trial judge to refer 

questions to the Court o f Justice, a relationship that has been couched in constitutionally- 

based terms. In IC M SA v. Government of Ireland^'’ Barrington J. in the High Court suggested 

that the preliminary reference procedure was a "partnership" between the European Court 

and National Courts. The European Court was, he held, primarily entrusted with the task of 

interpreting the treaty which the national court was in a position to decide whether the 

domestic law as challenged was or was not invalid. Barrington J. there also rejected the 

Fulmer v. Bollinge/" guidelines as set out by Lord Denning MR in the English Court o f Appeal 

and stated that the essential test to follow as to when to refer a question to the Court of 

Justice was simply one o f necessity. This broadbrush test contrasts markedly with the 

response o f the English courts and is a strong indicator o f the Irish communautaire perspective 

in this regard.^'

Unreported, High Court, Barrington J, 25* October 1979.

5*' [1974]Ch. 401, 423. per Lord Denning MR, who held that the following were relevant matters in this decision to refer 

questions pursuant to Article 234 EC: (1) The time it might take to get a ruling; (2) The importance of not 

overburdening the Court; (3) The need to formulate questions clearly; (4) The difficulty and importance of the point 

raised; (5) The expense o f a reference and (6) The wishes of the parties.

The nature o f the relationship as envisaged by the Court o f Justice itself and the boundaries thereof, is well set out in 

the decision of C-344/04 R  (lA T A ) v. Department of Transport [2006] ECR T403, at para. 27 onwards:

. .The Court o f Justice alone therefore has jurisdiction to declare a Community act invalid... Article 234 EC does not 

constitute a means of redress available to the parties to a case pending before a national court and therefore the mere 

fact that a party contends that the dispute gives rise to a question concerning the validity of Community law does not 

mean that the court concerned is compelled to consider that a question has been raised within the meaning of Article 

234 EC. Accordingly, the fact that the validity of a Community act is contested before a national court is not in itself 

sufficient to warrant referral o f  a question to the Court for a preliminary ruling.”
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130. Some exceptions to  the tenor o f  this decision are evident. Subsequentiy, for example, in 

Dqy/e v. A n  Taoiseach/^ the Suprem e C ourt s t a t e d H e n c h y  J. that just as it was undesirable 

to decide a case by bringing provisions o f  the C onstitu tion in to  play, so too should 

C om m unity law n o t be applied save where necessary for the decision in the case. This 

conclusion has been rightly criticised by m any com m entators’  ̂ as greatly restricting the 

application o f  C om m unity law in Irish courts and unnecessarily introducing doctrines from 

Irish constitutional law into the Article 234 EC dynamic, to deprive courts o f  their 

“untram m elled discretion” to refer questions.

131. A further refinem ent o f  the relationship between the C ourt o f  Justice and the Irish Courts is 

present in Campus Oil v. Minister for Industry}^ There, in the Suprem e Court, G riffm  J. held 

that:

“it w ould be highly undesirable, to pu t it at its lowest, for this court to in terpret those 

Articles [of the E E C  Treaty] in anticipation o f  the rulings o f  the E E C  C ourt and the 

plaintiffs should no t be allowed to blow  ho t and cold in the course o f the same 

proceedings betw een the same parties. It is for the E E C  C ourt to interpret the 

provisions o f  the E E C  Treaty, and it is for our courts to apply i t . .. [It is correct to 

point ou t that] the primary object o f  Article 234 is to ensure uniform  interpretation 

o f C om m unity law in aU M em ber States, as otherw ise the application o f  Community 

law by the national courts o f the M em ber States could lead to divergent 

app lica tion ..

132. In  a subsequent decision in the Campus Oil v. Ministerfor Industry and Energ)/ proceedings,^*^ the 

Supreme C ourt addressed, in a now  seminal passage, the issue o f  an appeal by the

52 [1986] ILRiM 693.

See Muqjhy “Ireland: Community law in the Irish Courts 1982-85” (1986) ELR 99.

5̂  [1983] ILRiM 258.

55 [1983] IR 88,108.

5*[1983] IR 82.
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defendants against a decision o f the High Court to refer certain questions to the Court o f 

Justice and the relationship between Article 234 EC and Article 29.4.10 o f the Constitution. 

Walsh J. held that;

“A request by a national judge to the Court o f Justice for an interpretation of articles 

o f the Treaty is not, in any sense, an appeal to a higher court. It is an exercise o f a 

right (which, by its nature, is non-contentious) to request an interpretation o f the 

Treaty from the Court o f Justice which itself is the only one having jurisdiction to 

give such binding interpretations. The national judge, by virtue o f this power 

conferred upon him by the Treaty, exercises a function under Irish law in making 

such a request. The power is conferred upon him by the Treaty without any 

qualification, express or implied, to the effect that it is capable o f being overruled by 

any other national court. It is not within the power o f the Oireachtas, or o f any rule- 

making authority, to give any national court the power to modify or to control the 

unqualified jurisdiction conferred upon the national judge by article 177 o f the 

Treaty. The nationaljudge has an untrammelled discretion as to whether he will or will not refer 

questions fo r a preliminary ruling under article 177. In doing so, be is not in any way subject to the 

parties or to any other judicial authority^^^ (Emphasis suppHed).

Thus, Walsh J. held that the right o f an appeal from a decision o f the High Court contained 

in Article 34.4.3^* had to yield to Article 234 EC of the Treaty because o f the obligations of 

Community membership pursuant to Article 29.4.10.^® N o appeal lay from a decision o f the 

High Court to refer a question to the Court o f Justice.

57 [1983] IR 82, 86.

5* Article 34.4.3 o f  the Constitution provides that:

“The Supreme Court shall, with such exceptions and subject to such regulations as may be prescribed by law, have 

appellate jurisdiction from all decisions o f  the High Court, and shall also have appellate jurisdiction from such decisions 

o f other courts as may be prescribed by law.”

■’'J Article 29.4.10 o f  the Constitution provides that:

“N o provision o f  this Constitution invalidates laws enacted, acts done or measures adopted by the State which are 

necessitated by the obligations o f  membership o f  the European Union or o f  the Communities, or prevents laws enacted.
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133. The italicised passage remains one o f immense significance to this day in the Irish legal order 

as to its interaction with the Luxembourg court and has yet to be subject to direct adverse 

judicial com m ent or critique.® This passage, while representing undoubtedly one of the most 

communautaire o f decisions, perhaps goes too far in the unbridled discretion which it 

extrapolates from the absence o f action on the part o f the Oireachtas. Further, the 

construction o f the right o f appeal as circumscribed by Article 29.4.10 and Article 234 EC is 

perhaps an overly complex interpretation o f the dialogue with the Court o f Justice. In 

principle, the Irish or Community legislator is free to act to modify the exercise of its 

jurisdiction, particularly in an era subsequent to that in Camptts Oil L id  o f a dramatic 

increase in the caseload o f the Court o f Justice. As O ' Keefe'^’ predicted, this interpretation 

has operated to foreclose the options o f legislature and is perhaps an unfortunate 

intervention for the Supreme Court to make, who could not possibly have foreseen the 

dramatic increase in the amount o f references going to the Court o f Justice, from a growing 

number o f Member State judiciaries in an increasing num ber o f areas o f law. However, given 

that much o f the tenor o f Campus Oil Lid. has been resiled from in later case law,“  one could 

also suggest that the options o f the legislator have been considerably widened in this regard.

134. Subsequent to Campus Oil Ltd., the constitutional status o f Article 234 EC has been 

expressed by Keane J. in the High Court to be part o f the domestic law of the State in the 

later case o f Murphj v. A n  Bord Telecom,^  ̂ a landmark labour law case. This does underscore

acts done or measures adopted by the European Union or by the Communities or by institutions thereof, or by bodies 

competent under the Treaties establishing the Communities, from having the force o f  law in the State.”

See the discussion in Part III as to the operation o f  Article 29.4.10 o f  the Constitution.

See the equally broad construction o f  the relationship pursuant to Article 234 EC in the decision o f  Costello J. (as he 

then was) in Pigs &  Bacon Commission v. McCarren &  Co. Lfd. (Unreported, High Court, 30''' June, 1978); see also [1981] 

IR 451 (after the preliminary reference was received).

O ’Keefe “Ireland- Recent Cases- Casenote Campus Oil v. Minister for Industry and Commerce” (1984) 21 CMLRev 155.

•>- As in SPUC V. Grogan [1989] I.R. 753, considered herein.

«  [1988] ILRiM 53.
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the unquestioning acceptance o f the EC Treaty by the Irish Courts, as well as legal 

integration in the EU.^"'

135. Different sentiments have, however, been expressed in the controversial decision o f SPUC v. 

Grogan '̂  ̂ There, the Supreme Court held that where a request is made for an interlocutory 

injunction, it is no t appropriate to refer a decision to the European Court o f Justice to 

"postpone" a decision on the interlocutory application or otherwise. Thus, an interlocutory 

injunction could be granted at the same time as deciding to refer questions. To state as 

much on appeal, as was the case in Grogan, however, was not to fetter the unfettered 

discretion o f a trial judge to refer questions o f law pursuant to Article 234 EC. However, 

the precedent established as regards the Article 234 EC jurisdiction in Grogan may be said to 

be as foUows:“

1) That a decision as to an interlocutory injunction may not be postponed in the form 

o f a preliminary reference,

2) If  a preliminary reference is made upon an application by the parties for an 

interlocutory injunction, this does not automatically have the effect o f postponing 

the decision as to the injunction,

3) An amendm ent to the Constimtion may not be suspended by an Article 234 EC 

reference {obiter),

4) That the Treaty o f Rome does not oblige any judge at first instance to refer a case for 

preliminary opinion, thus the power to refer does not give a completely free and 

untrammelled power in respect o f all other issues in the case {obiter),

5) That the Campus Oil case was not an interlocutory matter and

6) That the power to refer may be affected by the fact that, for example, the 8th 

Am endment to the Constitution was subsequent in time to the amendment o f 

Article 29 o f the Constitution {obiter).

''■* See the comments o f  Costello J. in Governor and Company o f  the Bank of Ireland v. Kavanagh (Unreported, High 

Court, 19''’ June, 1987) at p.9 expressing judicial pride at how “[a]n examination o f  Community law clearly shows how  

faithfully the Irish statute [Anti-Discrimination (Pay) Act 1974] has fulfilled Ireland’s Community obligations.”

<-5 [1989] I.R.753.

“  See pp. 762-765 (Finlay CJ) and pp. 767-768 (Walsh J.).
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136. While these guidelines are undoubtedly o f use to a Court seeking to refer questions, there is 

clearly a clawback o f the “untrammelled” discretion asserted in Campus Oil LJd. and Grogan 

amply demonstrates the difficulty of hard c a s e s . A  further unease in the relationship is 

evident from the obiter remark o f the Supreme Court recendy in McNamara v A n  Bord 

Pleanalal* where it was m ooted that the mandatory obligation to seek a reference, pursuant 

to Article 234 (3) EC, might not be necessitated by the obligations o f membership o f the 

European Union.^’'"’ However, it was held to be unnecessary for the purposes o f the case to 

determine the issue and the Attorney General had not been joined in the High Court, thus 

the comments made therein remain strictly obiter.

137. That new conflicts and issues arise for consideration as to the constimtional relationship 

between the National courts and the Court o f Justice is particularly apparent from the recent 

decision o f Masterfoods Ltd. p. HB Ice Cream Ltd.̂ ''̂  There, the Advocate General sounded a 

note o f caution as to the actions o f the national court in its decision to refer, given the 

existence o f  a Commission decision as to the matter at hand and the consequences o f the 

reference as interpreted when received by the national court. He stated:

“ there is not merely a potential, but a clear and imminent conflict between the 

decision o f the first instance Irish court and a decision o f the Commission that has

However, the words o f  Walsh J. in Campus O il speaking o f  this “untrammelled discretion” have been repeated many 

times: see Mastetfoods iJd. v. HB Ice-Cream Ltd. [1993] ILRM 145, 175 (Keane J),

[1998] 3 IR 453.

Considering s. 82 (3B)(b)(ii) o f  the Local Government (Planning and Development) Act 1963, as amended. O f course, 

it must be stressed that the Supreme Court itself has had no difficulty with the principle o f  supremacy simpliciter as 

enunciated by the Court o f  Justice: see Nathan v. Bailey Gibson Lid. [1998] 2 IR 162.

™ Case C -344/98 Masterfoods Ltd. v. HB Ice Cream Ltd. [2000] ECR 1-11369. See FennellyJ.’s comments in the foreword 

to Lucey and Keville eds. Irish Perspectives on E C  law (Roundhall, 2003). The importance o f  a case still being “pending” in 

order to obtain a preliminary reference has recently been stressed by the Supreme Court in McNamara v. A n  Bord Pleanala 

[1998] 3 IR453.
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already been adopted. That conflict would have occurred already had the Court o f 

First Instance not suspended the operation o f the Commission’s decision.

Furthermore, there will be a contradictory decision o f the Commission and the Irish 

Court if, in the context o f the main proceedings, the Supreme Court adopts views 

contrary to those formulated in Commission Decision 98/531. That is likely to 

happen if  the Supreme Court, holds, first, that the grounds and operative part o f the 

High Court’s decision are correct, or secondly, that although the grounds o f the first 

instance decision are wrong, nevertheless the operative part is correct, on the basis o f 

other evidence.” '̂

138. Masterfoods provides ample evidence o f the need to examine closely the context at

Community level in which the preliminary reference decision operates and can be said to 

temper the comments made in Grogan in this regard. Hence, the operative part o f the 

decision o f the Court o f Justice is significant:

“ [wjhere a national court is niling on an agreement or practice the compatibility o f 

which with Article 85(1) and 86 o f the EC Treaty [now Article 81(1) EC and Article 

82 EC] is already the subject o f a Commission decision, it cannot take a decision 

running counter to that o f the Commission, even if  the latter’s decision conflicts 

with a decision given by a national court o f first instance.

139. The response o f the Irish Courts to this will be o f great importance and will operate to re

define the context o f  Article 234 EC in Irish law, as will arguably the new competition 

regime.’  ̂ O f  note, then in this regard is the decision o f Murphy J. in the High Court in

Para. 25.

Cf. C -453/00 Kiihne and N V  v. Pnduktschap voor Pluimvee en Eieren [2004] ECR 1-837 and Case C -224/01 Kdbler v.

Republik Osterreich [2003] ECR 1-10239.

The Council adopted a new Regulation implementing Articles 81 and 82 o f  the EC Treaty. This regulation replaces

Regulation 17 /62  and came into force on 1®' May, 2004. See Council Regulation (EC) N o  1/2003 o f  16*'' December

,2002 on the implementation o f  the rules on competition laid down in Articles 81 and 82 o f  the Treaty.
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Friends of the Irish Environment htd. v. Minister for the Environment^* There, the Court granted a 

stay on proceedings in the context o f where the Commission had sent a reasoned opinion to 

the State in respect o f default relating to Environmental law obligations. The plaintiffs 

sought a declaration that s.33(2)(c) o f the Planning and Development Act, 2000 and 

regulations thereunder were null and void, in respect o f a fee charged for planning 

applications or appeals accompanied by an environmental impact statement. The plaintiffs 

further sought to obtain a preKminary reference which they argued a stay would deprive 

them o f  However, Murphy J. held that the State had to be given the opportunity to comply 

with its obligations at Community pre-litigation level and granted the stay as sought.

140. Clearly, while Masterfoods Ltd. does not receive any consideration in this decision, it is 

submitted that Friends of the Irish Environment Ltd. adopts the correct stance with respect to the 

constitutional and legal order difficulties presented by Masterfoods Ltd. and presents itself as 

an important and sensible precedent to be followed in the difficult quest to balance the clash 

o f legal orders frequently presented through the operation o f Article 234 EC in the post- 

Campus Oil Ltd. era.

THE ROLE OF THE INDIVIDUAL AND PRESSURE GROUPS IN  

PRELIMINARY REFERENCES IN IRISH COURTS

141. In attempting to understand the numerical amount o f preliminary references, regard must be 

had to the importance o f the role o f the individual and the pressure group in the 

development o f the acquis communautaire through the preliminary reference mechanism. In the 

realm o f political science, theories of neo-functionalism^^ place great emphasis upon the

U nreported, High Court, M urphy J., IS* April, 2005. See also C -459/03 Commission v. Ireland, nyr, 30* May 2006, as to 

the State’s procedure adopted as to Sellafield and its resulting rebuke by the C ourt for its failure to adhere to the 

principle o f  co-operation.

Neo-functionalism itself is the approach that is concerned with how and why nation states ceased to be wholly sovereign 

and why they voluntarily mixed and merged with their neighbours so as to lose factual attributes o f  sovereignty while
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interests o f individual litigants in order to explain judicial behaviour in legal integration and 

the individual incentives to motivate actors to promote legal integration. They speculate inter 

alia that national judges referred more cases to the Court o f Justice because it offered them a 

chance to practice judicial review, that lawyers specialising in EC law got more business 

through the expansion o f EC law and that legal scholars supported legal integration in order 

to create employment for themselves. The difficulty with these claims is their speculation 

about behaviour that remains unproven and that clearly all actors were not influenced by 

“empowerment” is beyond dispute. On a practical level, the actions o f legal actors is surely 

interesting and illuminating to the present discussion, attempting to understand the total 

number o f references made, refused and not considered as a possibility in the Irish courts. 

However, it is difficult to draw substantive conclusions from the meagre amount of  

references from Irish courts.’^

acquiring other important features. The actors, the motives and the process o f incremental expansion or “ functional 

spill-over” are key to this approach. Essentially, neo-functionalism has been deemed to be an important method of 

understanding the impact o f the Court o f Justice because of the long-standing importance o f the Haas theory of 

functionalism to legal integration (The Uniting ofEunpe: Political, Social and Economic Forces 1950-1957 (Stevens, 1958)). The 

process o f legal integration according to this view did not come about through the power of the law. Rather individual 

actors were involved with specific identities, motives and objectives.

The role o f the individual in bringing about European legal integration via the Article 234 EC procedure is one of 

much importance to the scholarship. Individuals have been pivotal in bringing, as test cases, many series o f preliminary 

reference proceedings, one of the most famous being the Defrenne v. Sabena litigation, that brought three references on 

labour law to the Court o f Justice, after a Belgian academic lawyer searched for an appropriate plaintiff for years. See the 

fascinating account o f Hoskyns Integrating Gender. Women, haw and Politics in the European Union (Verso, 1996). See Case 

80/70 Defrenne v. Sabena (No. 1) [1971] ECR 445, Case 43/75 Defrenne v. Sabena (No. 2) [1976] ECR 455, Case 149/77 

Defrenne v. Sabena (No. 3) [1978] ECR 1365.

Nyikos Data Set on National Court Compliance with European Court of Justice Decisions in E U  Preliminaiy Reference Cases 1958- 

2000, (University o f Virginia, Geospatiaal and Statistical Data Center, 2000), available at 

http://fisher.Iib.virginia.edu/collections/ stats/ ecj/  has rightly suggested, parties to proceedings in Ireland have often 

employed Community law as a means o f circumventing and /o r challenging national legal norms in order to manipulate a 

particular outcome- She takes the example o f the SPUC v. Grogan proceedings. But cf Hoskyns account as to litigation 

strategies generally: Integrating Gender. Women, haw and Politics in the European Union (V'^erso, 1996). However, there are 

notable instances of EC legislation being challenged in its capacity as an “external threat”, for example, in the regulatory 

policy o f agricultural law. As to the former, for example, it could be contended that the use of EC law in planning law 

cases in a marginal and ancillary fashion, as a last gasp litigation-means, is another “result orientated” deployment of 

Community law.
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142. At national level, the role o f the individual is m ost interestingly addressed in the form o f the 

judiciary. W hat impact do individual members o f the judiciary have upon the numbers of 

reference proceedings brought? D o certain judges refer more cases to the Court of Justice 

than others? O n a consideration o f the cases referred by the Irish High Court to the Court 

of Justice (as the Supreme Court obviously refers as a collegiate body and the inferior courts 

refer too infrequentiy to base an assessment upon individuals), the only observation one can 

draw is that, o f the last three Chief Justices, two referred at least two cases each to the Court 

of Justice while sitting on the High Court (Hamilton CJ and Finlay CJ). What one can draw 

from this is another question (the political scientist might speculate that a pro-European 

tendency is a pre-requisite for promotion). Can a pro-government stance be discerned in 

these cases, as judges demonstrating a tendency towards legal integration? N ot so, if one 

considers that in aU of the relevant c a s e s , t he  plaintiff invoked EC law against the State as a 

defendant in aU but one case (where in fact both parties relied upon EC law) and the State 

was not a plaintiff in any o f these cases. From  this we cannot discern neither a pro

government nor anti-Statist trend (because the outcome would be unpredictable to the 

referring judge), but rather that the judges concerned employed the reference mechanism 

against the State. It is also important to note that even certain members o f the Irish judiciary 

who frequently dealt with important principles o f Community law in fact only ever made a 

single reference.’'̂

143. A second general and informal observation to make as to role o f the individual from the 

perspective o f the collegiate judiciary is that in 1999, Murray J. was appointed to Supreme 

Court and was followed by Fennelly J., joining in 2000, both from the Court of Justice,

Which are as follows: Finlay P: C -82/77 A n  Bord-Bainne Co-Op. Lid. v. Minister for Agriculture [1978] ECR 497; C -196/80  

Anglo-Irish Meat Co. v. Minister for Agriculture [1981] ECR 2263; Hamilton P: North Kerry Milk Products Ltd. v.

Minister for Agriculture [1977] ECR 425 and C -y il !?>9 Cotter and McDermott v. Minister for Social Welfare [1987] ECR 1453. 

'̂̂ That is Mr. Justice F. Murphy, in Campus Oil v. Minister for Industry [1983] ILRM 258. However, o f  note is that a 

particularly large number o f  planning law and environmental preliminary reference applications have been refused by 

Mr. Justice R. Murphy.
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having been President o f the Court o f First Instance and Advocate General respectively, 

followed by the appointment o f MackenJ. to the Supreme Court from the Court o f Justice 

in May 2005. Thus three former members o f the Court o f Justice now form part of the Irish 

Supreme Court, a considerable number out o f a total o f eight judges.*” To the author’s 

knowledge, no other court o f last instance in Europe is similarly composed. What effects 

have been felt upon jurisprudence since this development?*’ The number o f references made 

by the Supreme Court since 1999 to 2003 is three, with one discontinued thus leaving the 

total at two references. Thereafter, two references have been made by the Supreme Court to 

the present date.*" In reality, however, it constitutes essentially no change in the overall 

referring pattern o f the Supreme Court, which had gone into decline in the last decade prior 

to 1999. Neither could it be said that the rate o f refusals o f  preliminary reference 

applications has been affected by this court composition; no dramatic change is registered 

after 1999 and in fact the Supreme Court refused many references prior to that point in 

time.*” Possibly the measure o f the judicial dialogue that the newly constituted court wUl 

engage in with the Court o f Justice will not be evident for some time.”'*

Clearly, both MackenJ. and Murray CJ. have considerable experience acting as juge rapporteur \n well over an excess of 

100 decisions of the Court o f Justice during their respective tenures from 1999-2004 and 1992-1999 (not including 

Orders o f the Court simpliciter). The Court o f Justice itself on average delivers approximately 200 decisions a year. This 

data was obtained through use o f the mini-doc sesxch database at the Court o f Justice.

Another point to consider is the change in personnel in the Supreme Court in 2000, when 2 other new judges were 

appointed to the Supreme Court and a new Chief Justice was appointed.

In C-19/00 SIA C  Construction Lid. v. Mayo Co. Co. [2001] ECR 1-7725 and C-382/03 'Ryanair v. AerRianta cpt, removed 

from register (OJ 2004 C201 p. 15) A third reference was made in the case o f C-60/99 Proetta v. Neil but was 

discontinued with and removed from the register of the Court o f Justice (OJ 2000 C211 p. 16). Subsequent to 2003, the 

Supreme Court referred Case C-341/04 Eurofood IFCS L td  - Enrico Bondi v Bank of America N A . ,  [2005] BCC 1021 and 

Case C-221/05 Sam McCauley Chemists (Blackpool) Ltd. v. Pharmaceutical Society of Ireland, nyr, 13* July, 2006.

See supra.

A subtle indicator of the key role that Fennelly J. appears to be playing in this context is particularly evident from the 

recent decision of the Supreme Court in Delahunty v. Picker &  Wills (Ireland) Ltd. [2006] lESC 21, where Fennelly J. stops 

short o f encouraging the trial judge to refer relevant questions to the Court o f  Justice. Fennelly J. would now appear to 

be delivering the vast majority o f EU law related decisions for the Supreme Court: see, for example, Leo Laboratories Ltd. 

V. Crompton B V  [2005] 2 IR 225; Kennedy v. A G  [2005] lESC 36; Short v. Ireland [2006] lESC A(i; Albatros Feeds v. Minister for 

Agriculture [2006] lESC 51; In the Matter of Eurofoods Ltd. In the Matter of the Companies Acts 1963-2001 [2006] lESC 41 &
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144. Despite the absence o f right o f intervention for organisations in referral proceedings and 

their limited capacity to litigate by way o f direct actions, “pressure” groups have played a 

pivotal role in litigation to effect policy change in national legislation, not limited to 

preliminary references.*^ In Ireland, agricultural organisations and farm related bodies have 

single-handedly comprised the m ost litigious bodies employing the preliminary reference 

mechanism to challenge national and Community legislation. This is evident from the fact 

that in 11 o f the 44 four preliminary references made from Irish courts, the Minister for 

Agriculture is a first named defendant in the reference proceedings, establishing a rather 

striking feature o f referrals from Irish courts. Their unfailing pressure exerted and financial 

expense expended by these groups over a long period o f time is a very clear example of 

pressure through law being effectuated through the preliminary reference procedure. 

Consequently, over three decades, agricultural law remains the m ost litigated area o f EC law 

in the Irish courts and the m ost referred area o f EC law from Irish courts. O ther than these 

observations, the analysis o f preliminary references from this perspective yields no other 

striking findings. The impact o f political science upon such analysis is considered below.

CONCLUSION

145. It has been demonstrated here how the operation o f the mandatory reference obKgation on 

courts o f last instance in Member State courts, as contained in Article 234 (3) EC, may have 

some impact upon the m anner in which the preliminary reference procedure in used. The 

Irish legislamre has purported to Umit the appellate jurisdiction o f the Supreme Court in a 

broad range o f instances that have yet to be formally tested by the Court o f Justice and so 

the question is an outstanding one as to whether the Irish High Court has appropriately

[2004] 4 IR 370; Maher v. Minister for Agriculture [2001] 2 IR 139 (although not the only opinion delivered here) and SIA C  

Construction Ltd. v. Mayo Co. Co. [2002] 3 IR 148.

See De Schutter “PubHc Interest Litigation Before the European Court o f Justice” (2006) 13 MJ 1. See, as an example 

of this, C-305/05 Ordre des barreauxfrancophones etgermanophone v. Conseildes ministres Order o f the President, 9'*' June, 2006.
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interpreted these legislative interventions so as to prevent the proper use o f the reference 

mechanism where appropriate. The illiberal employment o f the “Em anation of the State” 

doctrine on the part o f the Irish courts has entailed that that the enforcement o f Community 

directives through this doctrine in a broad and liberal fashion has not occurred in this 

jurisdiction and that a reference to the Court o f Justice in this particular area seems ripe. 

Ultimately, the current composition o f  the Supreme Court and its interpretation o f the 

constitutional importance o f the preliminary reference mechanism will dictate how and in 

what circumstances the “untrammelled discretion” asserted to be possessed by Irish judicial 

bodies to engage in a dialogue with the Court o f Justice through Article 234 EC is to be 

used. In the meanwhile, however, these factors cumulatively considered demonstrate how 

the usage o f the preliminary reference mechanism m ust be examined hoHstically and with 

reference to internal and external variables in order to understand its usage and that 

integration through law through its usage cannot be assumed as the end outcome o f the 

process that temporally is subject to an evolving consdtutional dynamic at national and 

European level.
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CHAPTER 4: USING COMPARATIVE METHODOLOGIES 

TO ANALYSE PRELIMINARY REFERENCE USAGE DATA
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INTRODUCTION

146. In order to assess the true locus o f the Article 234 EC procedure in the Irish legal order and 

its contribution to or significance in understanding integration through law in the European 

Union, it is im portant to consider the methodologies employed by various social scientists 

and legal theorists in construing preliminary reference usage data. By analysing the 

comparative methodologies employed by these theorists, these methodologies may be tested 

against the databank compiled and tabulated in Part II o f  this study here. The variety o f 

approaches set out below and contrasted against the findings o f  Part II here clearly 

demonstrate the broad range o f variables relevant to considering the preliminary reference 

mechanism. W hat is far from certain, however, is the precise importance o f economic and 

trade-based theories, many o f which are set out below, to understanding the legal process 

that is the preliminary reference procedure and arguably demonstrates the ideological fault 

lines o f a European Union, evolving from an Economic Community.’

' See further Spaventa “From Gehhard to Carpenter. Towards a (Non) Econom ic European Constitution” (2004) 41 

CMLRev 743
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THE IMPACT OF TRADE UPON PRELIMINARY REFERENCES: THE STONE

SWEET & BRUNELL STUDY

Intra-EC Trade and Average Number of Article 177 References
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147. The results o f  the data produced by Stone Sweet and Brunell set out above provide a trade- 

based view o f the overall trends in preliminary references/ Stone Sweet and Brunell

- Source: Stone Sweet & Brunell “T he E uropean  C ourt and the N ational Courts: A Statistical Analysis O f Preliminary 

References 1961-1995” (Jean M onnet W orking Paper N o. 14/1997), available at w w w .jeanm onnetprogram .org. Trade 

figures are considered in E C U  for 1960-1993, being the annual average o f  intra-EC  im ports and exports for each 

M em ber State. See in particular Figure 3. T heir sources include Eurostat: External Trade 1958-1993 (Brussels: EC 

Publications, 1995). See also the later study o f  Stone Sweet & Caparaso who dem onstrate how  the relationship between 

references and intra-EU  trade is nearly linear: see “From  Free Trade to Supranational Polity: The European Court and 

Integration” in Sandholtz &  Stone Sweet eds. European Integration and Supranational Governance (Oxford, 1998) Ch. 4). They 

also dem onstrate how  53 per cen t o f  the decisions o f  the C ourt o f  Justice examined by them  w ent against the Member 

State governm ent involved.
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analysed the total number of references for each Member State and using equations and 

weighting larger populations and larger economies, considering whether these generated 

more references, their results comparing the number o f references as against intra-EC trade, 

indicate a near perfect relationship between these figures.’ Trade figures are considered in 

ECU for 1960-1993. They concluded that this model o f “trade ; references” accounts for 

more than 90 per cent o f the variance in annual Article 234 EC activity. Thus, transnational 

activity is proven, say Stone Sweet and BruneU, to have driven Article 234 activity and is 

fiarthered by the actions o f the European institutions (such as the Commission) responding 

to these developments through legislation, fuelling further the litigation rates, transnational 

litigation and preliminary references.

148. However, not all social scientists concur with this outlook, as shall be examined in detail 

infra. In essence, they contest the accuracy o f the results in practice. Is litigation automatically 

triggered by these factors (based upon trade alone)? Schepel and Blankenburg'* argue that

5 See the analysis of Golub, who also found that levels o f trade flows (intra-EC imports, intra-EC exports and total intra- 

EC trade) can explain virtually 94-98 per cent o f the national variation in reference rates to the Court of Justice: 

“Modelling Judicial Dialogue in the European Community: The Quantitative Basis o f the Preliminary References to the 

ECJ” (EUI, Robert Schuman Centre Working Paper 58/96), available at www.iue.it discussed in Part II also.

■* See Schepel and Blankenburg “Mobilizing the European Court of Justice” in The European Court of justice De Biirca & 

Weiler (eds.) (OUP, 2001) p. 31. However, Schepel and Blankenburg take issue with a theory that implies that litigation 

is automatically triggered by social demand or that this triggering effect could occur evenly across the different Member 

States with vastly different legal cultures. The conveyor belt thesis (as they term it) has proven unable to explain 

differences in litigation rates between the Netherlands and Germany, the two founding Member State countries closest 

in socio-economic terms. Schepel and Blankenburg doubt whether demand for the use of law (through the preliminary 

reference mechanism) results in fact from transnational activity. They suggest that the penetration o f Community law in 

national legal and economic systems increasingly means that Community law may be invoked for purely internal matters. 

Considering the work o f Stone Sweet and Brunell, they suggest that the “demand” for litigation seems to depend upon 

social conditions. Thus, Belgium brings many social securi^ cases, Itafy few. Most of the Belgian cases, however, involve Italian immigrants. 

In the main, they conclude, it depends upon national regulatory structures. German courts bring relative^ few cases in coi?jpetition law, France 

many (supra at p. 35). A.s to the “suppfy" side (quantity) of cases, Schepel and Blankenburg argue that this depends crucially upon the 

acceptance o f supremacy o f Community law by national judges. Thus, wherever supremacy is accepted the most, more 

cases will emanate therefrom. Finally, Schepel and Blankenburg righdy contend that although the Stone Sweet and 

Brunell data indicates a direct and near perfect correlation between intra-EC trade of a country and the number of
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these factors alone fail to explain variations in rates o f references between socio

economically similarly situated countries. Furthermore, they contend that the omission of 

differing characteristics o f legal culmres and other variable factors entails that while the 

statistics may be perfect, the explanation thereof is far from perfect. To similar effect. Alter 

argues that a mere correlation between reference rates and trade flows does not conclusively 

prove causation.’ Although admitting that more laws and more trade laws must inevitably 

affect litigation rates. Alter suggests that this thesis ignores the operation o f judicial review of 

legislation, forming the vast majority o f cases referred and constituting an area where 

reference rates alone do not provide much insight into the judicial behaviour in such cases. 

In other words, that the Stone Sweet and Brunell findings are, if correct, much more limited 

in application than they would suggest. This appears to be a compelling critique.

149. Certainly, in the Irish context, a more nuanced approach is required to explain the vastiy 

divergent trends in different courts over the differing time scales considered here. In 

examining the Irish context, as will be demonstrated below, it is apparent that the number of 

preliminary references has gone into decline in certain courts in the most recent period 

considered here, o f 1993-2003. This, however, also coincides approximately with the period 

of economic prosperity in Ireland commonly referred to as the “Celtic Tiger” era at the latter 

end o f the 1990s.'’ Thus the criticism’s made by inter alia Schepel and Blankenburg as to the 

trade-based model o f the Stone Sweet and Brunell analysis are o f great relevance to the Irish 

context and demonstrate how a trade-based model has its limitations in interpreting the 

meaning o f the preliminary reference data for the Member States.

preliminary reference made by the national courts thereof, it is problematic to exclude varying rates o f  litigousness, 

differences in national judicial administrations and differences in legal ideology from country to country. While these are 

valid and powerful criticisms to make, they can perhaps equally be employed as to their own conjectures with regard to 

the number o f  referrals from the courts o f  last instance and the lower courts. This, o f  course, demonstrates the difficulty 

in constmcting a comprehensive theory in the area o f  European legal integration.

 ̂See Establishing the Supremag oj'European Union taw (OUP, 2001) p. 36.

See Sweeney The Cettic Tiger: Ireland’s Continuing Economic Miracle ed., Oak Tree Press, 1999). For statistics as to key 

economic indicators in Ireland see www.cso.ie (Central Statistics Office Ireland) and the ESRI (Ireland) www.esri.ie. 

where as to “Irish Economy”, the “Tiger” phenomenon in the last decade is attributed to inter alia Ireland’s membership 

o f the European Union, inward investment and low corporation tax.
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PRELIMINARY REFERENCES PROPORTIONATE TO POPULATION LEVELS

IN THE MEMBERS STATES

PRELIMINARY REFERENCES COMPARED TO POPULATION SIZE’

Member State References Brought Population (1000’s) B Ĵerencesj 1000persons

Belgium 246 (516) 9987.0 (10,400) 2.463 {4.529)

D enm ark 36 (108) 5146.5 (5,400) .699 (1.85)

Germany 684 (1465) 79,753.2 (83,000) .858 (1.64)

Greece 23 (103) 10,120.0 (11,000) .227 (.67)

Spain 11 (163) 38,993.8 (42,600) .03 (.34)

France 399 (693) 56,893.2 (60,000) .701 (1.09)

Ireland 21 (47) 3,518.7 (4,2000) .597 (1.05)

Ita ly 237 (862) 57,746.2 (58,000) .41 (1.37)

Luxem bourg 28 (59) 384.4 (460) 7.284 (12.44)

N etherlands 328 (646) 15,010.4 (16,200) 2.185 (3.59)

Portugal 2,(57) 9858.5 (10,500) .030 (.51)

U nited 118 (408) 57,530.0 (60,000) .21 (.62)

K ingdom

TABLE 17

150. Strasser has constructed data as set out above, indicating that when population levels are taken 

into account, the concentration o f use o f Article 234 EC in each Member State is weighted 

differently than if absolute numbers are taken into account. Thus, when set against population

’ Source: Strasser “Evolution and Effort: The Development of a Strategy of Docket Control for the European Court of 

Justice and the Question of Preliminary References” (Harvard Jean Monnet Working Paper No. 3/95), available at 

www.ieanmonnetprogram.org. Table V.A.

* Author’s own 2006 updates in italicised brackets. Where appropriate, corrections have been made to Strasser’s 

statistical computation errors. Population data obtained from http://www.uniceforg/statistics/index.html. All resulting 

errors and omissions therefrom are solely those of the author.
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figures, the frequency o f preliminary reference referral among Member States is ordered as 

foUows according to Strasser: Luxembourg, Belgium, the Netherlands, Germany, France, 

Denmark, Ireland, Italy, Greece, the United Kingdom, Portugal and Spain. Thus, for 

example, Luxembourg with a population o f under 400,000 sends references at a rate o f 7.2 

per 1000 persons. While Strasser suggests that the disproportionate number o f European 

enterprises registered in Luxembourg may affect the preliminary reference concentration, 

Luxembourg remains bottom  of the league table o f “referrers” otherwise numerically

151. As to Ireland, Strasser notes that Ireland has a higher concentration than the absolute numbers 

would suggest: given the low population generally, the total o f 21 references made by the 

Irish courts (as was the figure at the time o f the Strasser study) would result in .6 references 

per 1000 persons, and so Ireland would be in sixth instead o f tenth position in the table of 

referrers. Once again though, it seems clear that a more considered mode o f analysing the 

number o f references is necessary, although Strasser makes a useful contribution to 

understanding the absolute numerical data as to preliminary references.
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PRELIMINARY REFERENCE STATISTICS COMPARED TO GROSS NATIONAL

PRODUCT (GNP)

PRELIMINARY REFERENCES COMPARED TO GNP’

M ember State GNP R eferences/ GNP x  1000

Belgium 17,580 13.99

Denmark 22,440 1.60

Germany 22,360 30.59

Greece 5,980 3.84

Spain 11,010 .99

France 19,420 20.54

Ireland 10,390 2.02

Italy 16,940 13.99

Luxembourg 29,460 .95

Netherlands 17,850 18.37

Portugal 5,190 .57

United Kingdom 16,020 7.36

TABLE 18

152. O f  greater interest arguably is Strasser’s comparison in the study set out above as to gross 

national product, with the results obtained from considering the relationship between gross 

national product and the number o f preliminary references per state. Readjusted, the 

Member States are reordered in the following way as to intensity o f  use o f  Article 234 EC by 

their courts: Germany, France, the Netherlands, Belgium, Italy, the United Kingdom, 

Greece, Ireland, Denmark, Spain, Luxembourg and Portugal. Here, Ireland stands in nineth 

place.

’ Source: Strasser “Evolution and Effort: The Development o f a Strategy of Docket Control for the European Court of 

Justice and the Question of Preliminary References” (Harvard Jean Monnet Working Paper No. 3/95), available at 

www.jeanmonnetprogram.orgTable V.B.
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153. Undoubtedly, however, these figures are now somewhat out o f date being over a decade old 

and are in need o f adjustment to take account o f Ireland’s dramatic economic growth 

beginning in the late 1990s.'” Once again, while providing an interesting interpretation of 

preliminary reference statistics, this model o f analysis is clearly not sufficiently refined to take 

into account wider variables given that economic factors alone do not appear to account for 

preliminary reference rates in the Irish context.

THE INFLUENCE OF EU NON-NATIONAL AND FOREIGN POPULATION ON 

PATTERNS OF PRELIMINARY REFERENCES

154. It has further been suggested by Golub, employing a series o f arguably rather imperfect 

data," that the num ber o f non-national residents in a State exercises a strong influence over 

patterns of preliminary references. He suggests that transnational movement generates many 

conflicts o f laws and that high numbers o f EU non-nationals would be associated with 

frequent instances o f EC law. If we consider then, in the Irish context, the number of 

persons usually resident in the State classified by nationality in the 2002 census, there were 

133,436 persons o f such standing from other Member States out o f a total population in 

Ireland o f 4.2 million persons approximately, as found by the 2006 census, (thus constimting 

four per cent o f the population). This was a significant increase upon the number of 

immigrants from the EU states in previous years. Then if  we consider the amount o f free

See Sweeney The Celtic Tiger. Ireland's Continuing Economic Miracle (2"'* ed., Oak Tree Press, 1999). For statistics as to key 

economic indicators in Ireland see www.cso.ie (Central Statistics Office Ireland).

” “ModeUing Judicial Dialogue in the European Community: The Quantitative Basis o f  Preliminary References to the 

ECJ” (EUI Robert Schumann Centre Working Paper No. 58/96). He notes that much o f  the potentially relevant data 

here is missing in his survey, at p. 16.

As to which, see the estimated o f  migration classified by country o f  origin 1995-2000, available at http://www.cso.ie 

(Central Statistics Office, Ireland). The 2006 Census data is not available until April and December 2007 and preliminary 

results published are not instructive as to the present discussion. The population total for the year 2006 as contained in 

the text is solely used here.
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movement related references from the Irish courts over 30 years and since 2002, we see that 

there is no obvious relationship (at least in the Irish context) between variations in 

references and the number o f non-nationals resident here (as arguably an increase in 

migration here would result in more references perhaps).’’ Again, the limited utility o f this 

type o f variable is demonstrated.

THE RATE OF IMPLEMENTATION OF EC LAW: THE INTERNAL MARKET 

SCOREBOARD AND THE RATE OF PRELIMINARY REFERENCES

155. An interesting argument has been contended that the demand for involvement o f the Court 

o f Justice in national litigation might also depend upon how governments implemented EC 

law.’'* It is argued that, for example, a high number o f warning letters’’ would correspond 

with a high num ber o f references. Golub argues that States with poor implementation rates 

create situations where lawyers can easily question the conformity o f national measures with 

EC secondary legislation.”’ This issue is generally one o f immense importance and there is 

very litde work in this area o f the relationship between the compliance deficit o f 

implementation to variations in the rates o f preliminary references.

C3f the four references that are free movement related and one discontinued, two relate to Irish nationals or 

companies {SPUC v. Grogan and Campus Oil), two relate to British citizens (Fearon, Margetts &  Addenbtvok and Proettd) and 

one to a Dutch national (Gnener). Thus the nature of the free movement case law tends to concern geographically close 

“movers.” See the table o f references in the Appendix herein.

'■* See Golub “Modelling Judicial Dialogue in the European Community; The Quantitative Basis of Preliminary 

References to the ECJ” (EUI Robert Schumann Centre Working Paper No. 58/96).

From the Commission to the Member State governments pursuant to Article 226 EC, as to their failure to fulfil their 

obligations, for example, pursuant to the Internal Market. For an explanation of the procedure involved and the role of 

the Commission, see h ttp ://ec.europa.eu /. the website of the European Commission. Article 226 EC provides for a 

system of procedures, that begins administratively with a complaint, followed by an investigation on the part o f the 

Commission. Informal contact with the Member State then ensues. An Article 226 EC letter then follows should default 

continue. A reasoned opinion from the Commission then is issued, which if unsuccessful in dealing with the State 

default results in judicial infringement proceedings being taken against the State.

Golub op.cit.
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156. The publication o f the Internal Market Scoreboard”  is a recent phenom enon emanating 

from the European Commission since 1997 as a means o f gauging in both statistical and 

analytical format, Member State compliance with State obligations as to implementing 

European legislation, i.e. Single Market Directives. The Scoreboard is a particularly 

important publication on the part of the Commission in so far as it purports to create 

competition as between States, actively and competitively “naming and shaming” Single 

Market goal infringers and those not complying with strict transposition timetables. Phrases 

such as “a lack political wiU” and States having their “work cut out for them ” are frequentiy 

found in the Scoreboard reports, demonstrating the tough stance on transposition that the 

Commission adopts.

157. It is proposed here to consider in the relatively short period from 1997 to 2005, the 

relationship between the number of preliminary references from Irish courts and the 

national compliance deficit. In fact, prior to 1997, it is not possible to analyse this data and 

so the methodology adopted here is for that reason, notwithstanding the timescale generally 

adopted in this study, o f a 30 year period beginning in 1973. W hat is possible to conclude 

from such a temporally restricted analysis is limited enough, instead providing an interesting 

mechanism for judging legislative and governmental action in European affairs on the one 

hand and European Union law related judicial activity on the other. A key difficulty in any 

analysis here is that the manner in which the scoreboards are tabulated and analysed by the 

Commission varies from year to year, with subtle differences, that can prove critical and 

consequently the limitations o f this exercise, temporally and in outcome, are acknowledged 

here.

158. Transposition deficits decreased markedly over a period o f a decade, from 1992 to 2002, 

corresponding closely to greater integration and economic prosperity achieved from the roU

Available at h ttp ://e c .e u ro p a .e u /.
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out o f the single market. In 1992, approximately one in five directives had not been 

transposed by Member States, a far cry from current trends."* A 1.5 per cent target for any 

compliance deficit was set by the EU Heads o f State and Government as an interim target,'  ̂

with a zero tolerance compliance deficit applying in respect o f some directives subsequendy 

as a result o f a European Council decision."®

159. Irish transposition compliance has ameliorated significantly in recent years, reducing from a 

5.4 per cent to slightly above the aspired target o f 1.5 per cent in 2006.

Internal M arket Scoreboard: Standing o f  Ireland^'

Year Compliance Deficit IRL per cent (Primary Single M arket Directive)

1997 5.4

1998 5.4

1999 4.4

2000 5.1

2001 3.3

2002 2.4

2003 3.5

2004 1.2

2005 1.8

2006 1.5

TABLE 19

European Commission Internal Market Scoreboard Special Edition, November 2002 (No. 11), available at 

www.europa.eu.int.

See Conclusions o f the European Council summits of Stockholm (23-24 March, 2001), Barcelona (15-16 March 2002) 

and Brussels (20-21 March 2003 and 25-26 March, 2004).

At the European Council meeting in Barcelona, in March 2002, it was resolved to adopt a zero tolerance policy in 

respect o f directives overdue 2 years or more. The results o f that approach are self evident, given that the latest Internal 

Market scoreboard appears to indicate 15 States having achieved the 1.5 per cent target. In the preliminary results for the 

Internal Market scoreboard in 2006. See http://ec.europa.eu.

Source: European Commission Annual Internal Market Scoreboard Bulletin Edition (DG Internal Market), available 

at www.europa.eu.int.
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160. However, transposition alone is a limited means of gauging inter alia judicial and internal 

market affairs and proceedings initiated by the Commission for failure to fulfil obligations 

against Member States”  under the system of remedies provided for in the Treaty are of 

major importance also. Since 1997, a new computer based system and subsequent 

modifications thereof in 2002 for the management o f cases resulted in the Annual Report of 

the Court o f Justice being tabulated in a difference fashion to that previously, rendering 

analysis difficult in that regard. However, in so far as is possible, two forms o f data available 

therefrom are listed below; actions for failure to fulfil obligations and preliminary reference 

rates in the same time periods as Ksted above for ease o f analysis.

Actions for failure to fulfil obligations brought against Ireland 1997-2005^

N o. o f actions taken Year

74 1953-1997

6 1997

10 1998

13 1999

14 2000

12 2001

8 2002

16 2003

6 2004

9 2005

TABLE 20

Preliminary References from Irish Courts pursuant to Article 234 E C  1997-200fi*

Year No. Vreliminaiy Keferences from Irish Courts 

1 1997

-- Pursuant to Articles 169, 170, 171, 225 EC and Articles 141, 142, 143 of the EAEC Treaty & Article 88 ECSC Treaty. 

Source: Annual Reports o f Court o f Justice of the European Communities, available at www.curia.eu.int.
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3 1998

2 1999

2 2000

1 2001

0 2002

2 2003

1 2004

2 2005

TABLE 21

161. O f importance to note then is that the number o f actions for a failure to fulfil obligations

taken against M ember States in this limited time period o f 1997-2004 increases significantiy 

and then decreases once more, similar to the rate o f preliminary references in this period. 

Equally, the transposition compliance deficit decreases substantially over this period o f time. 

It might be possible then to conclude that this limited snapshot demonstrates increased 

judicial activity, more vigilant governance and proper yet reactionary legislative activity 

occurring gradually over time. However, because o f the nature o f the data and the limited 

time period under consideration, such conclusions are at best tentative. This form of 

snapshot is particularly indicative o f one critical point: that the balance o f power as between 

the Community institutions and the Member States is continuously shifting and that each of 

the actions and proceedings above cannot be considered in isolation.

162. Moreover, on the m ost recent internal market scoreboard published by the Commission in

2006, detailing the rate o f implementation o f EU laws and the number o f infringement 

proceedings in train against non-compHant states, 17 Member States have achieved the 1.5 

per cent compliance target, with Ireland, France and Belgium close to reaching the target, 

with several States in greater default."^ As to the num ber o f infringement proceedings 

m ounted by the Commission for failure to implement EU law, Ireland stands in sixth 

position in this regard, entailing a greatiy reduced number o f proceedings against it in this 

regard. To contrast the rate o f referrals by Irish courts at this point is a difficult task: Ireland

Internal Market Scoreboard E dition 15 (D G  Internal Market, 2006).
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has almost the lowest number o f referrals in all 15 states but this compliance data does not 

prima facie suggest a direct or causal relationship in this regard. Moreover, the Court of Justice 

Annual Report 2005 shows that Ireland is in seventh position in the latest report o f new 

actions for failure to a Member State to fulfil its obligations, ranking somewhere on average 

in this regard. Once again, it is very difficult to assert a direct Hnk between these results and 

the overall rate o f referrals from the national courts to the Court o f Justice and the relevance 

and usefulness o f the relationship appears particularly limited.'^’

THE DANISH AND SWEDISH JUDICIAL USAGE OF ARTICLE 234 EC

163. The study o f  Ovlissen^’ is o f much interest in an attempt to understand the comparative 

context as to preliminary references. OvUssen compared and contrasted the practice o f the 

Danish and the Swedish courts as to preliminary references under Article 234 EC, 

considering the differences between an experienced judiciary and a newer Member State 

court system with similar judicial practices and origins. The study is o f relevance to the Irish 

context because o f the fact that Denmark acceded to the EEC at the same time as Ireland 

and is similarly-sized as regards population. However, Denmark is traditionally perceived in 

political terms as somewhat “Eurosceptic”, in contrast to Ireland. Substantively, the number 

o f referrals from the Danish courts is still significantly higher than from Ireland generally.

Annual Report o f  the Court o f  Justice o f  the European Communities 2005 (Court o f  Justice, 2006), available at 

www.curia.eu.int. A factor o f  note is that the Department o f  Foreign Affairs in Ireland is usually responsible for 

overseeing the general compliance transposition rate. However, during Ireland’s presidency o f  the EU during 2004, the 

Department o f  the Taoiseach took oversight o f  this issue for the purposes o f  securing greater transposition compliance 

and as a result the scoreboard would appear to reflect this. I am very grateful to Dr. Jane O ’ Mahony, Lecturer in 

European Politics, University o f  Kent, Barry Doherty o f the European Commission and Paula O ’ Mahony o f the 

Attorney General’s office for all o f  their helpful assistance.

-^Ovlissen “Preliminary References Under TEC 177: A Comparative Study o f  the Practice o f  the Danish and Swedish 

Courts” (Unpublished LL.M thesis, EUI Florence, 1998).

157



164. Ovlissen concludes that the quantitative differences between the number o f  references from 

the two countries, whereby the Swedish courts have referred a much larger number of 

questions than its Danish counterparts, are as a result o f a different approach to the Article 

234 procedure and, in general, to Community law. Unlike their Swedish counterparts, 

Danish courts are shown by Ovlissen to be more inclined to resolve Community problems 

without the assistance o f the Court o f Justice. Their main concern is demonstrated by 

Ovlissen to be the protection of national legislation. Institutional efficiency is also a 

significant consideration, delivering rulings within a reasonable period o f time. References 

are only made by the Danish courts, according to Ovlissen, when strictiy necessary to 

determine the outcome o f the case, in contrast to the Swedish courts, where integration has 

been accepted without question."** Arguably, the case o f Ireland lies somewhere between 

these two extremes.

THE INVOCATION OF EC LAW IN THE UK COURTS

165. The study o f Chalmers"'  ̂who engages in an empirical analysis o f the invocation o f EC law in 

the UK courts is an extremely useful and comprehensive analysis o f the practical application 

of EC law in the UK courts. Certain o f the findings are o f particular relevance in the Irish

to the Swedish experience to date, Ovlissen demonstrates that the Swedish judiciary are more inclined to refer than 

their Danish counterparts for a variety o f reasons, at all levels o f the judiciary. Disputes involving the Swedish accession 

to the EU have been particular subjects o f referrals. Contrary to the Danish courts, no issues as to institutional efficiency 

arise to impact upon the overall rate o f referral. However, Ovlissen deems the “substantial” efficiency more relevant in 

the Swedish courts, i.e. that the correct solution irrespective of delay and costs is the governing one, related, according to 

Ovlissen, to the relative inexperience of the national courts in disposing o f these issues. While the Danish judiciary have 

emphasised judicial co-operation with the EU taking place within certain limits defined with a national framework, the 

Swedish courts have integrated Community doctrines without having questioned either their legitimation or their extent. 

First instance courts in Sweden have been the most inclined to refer.

“The Much Ado About Judicial Politics in the United Kingdom: A Statistical Analysis o f Reported Decisions of 

United Kingdom Courts Invoking EU Law 1973-1998” (Harvard Jean Monnet Working Paper 1/00), available at 

www.ieanmonnerprogram.org.
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context, as a com parison w ith yet another com m on law country that acceded to the 

C om m unity at the same time. Chalmers smdy is a statistical analysis o f  all reported decisions 

o f  U nited K ingdom  courts invoking EU  law from  1973-1998. H ow ever, as Chalmers notes, 

similar to Ireland in som e respects, an extremely large num ber o f  unreported  cases o f  lower 

courts form  the essence o f  the real activity in the courts in the UK. In  fact, the areas where 

EC  law has been m ost heavily invoked in British courts such as taxation, social security, 

labour and im m igration are legal dom ains that tend to  be dom inated at first instances by 

quasi-judicial bodies w hose decision are rarely reported, a factor w hich is o f  relevance in the 

Irish context. T he bulk o f  the activity is narrowly focussed and covers very few private 

disputes, similar also to the Irish experience.

166. As is the case in Ireland, the areas Utigated are intensively litigated. Chalmers found that 

while there was no evidence that the judiciary in the U K  were concerned to protect 

particular sections o f  British political or legal Hfe from  intrusion, however, whenever EU law 

restricted dom estic institutions’ capacity to secure conform ity in British society, resistance 

was marked. T here appears from  his study to be a m uch higher incidence o f  EC  in criminal 

law proceedings in the U K  than in Ireland. In areas w here the exercise o f  private property 

rights was being curbed, such as in C om petition law or E nvironm ental law, there was a low 

rate o f  invocation o f  E C  law, a high num ber o f  refusals o f  references and a higher than 

average rate o f  restrictive judgements.

167. Unlike in the Irish courts, Chalmers dem onstrates that in m ost areas there were a very high 

num ber o f  references granted in p roportion  to those refused in the U K  courts. PreKminary 

references were m ore likely to be in the area o f  judicial review than w here they were seeking 

financial rem edies.’” R eported cases represented just a fraction o f  the judicial activity in the 

area o f  C om m unity law in the UK. Sex discrim ination cases featiired highly in the reporting 

o f  cases, as did T U P E  decisions. H ow ever, taxation and intellectual property disputes were

Chalmers found 1,088 cases where a question o f  EU  law o r o f British accession to the European U nion was 

addressed, concerning 1,205 areas o f  law.
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the least likely to be reported. The three highest British courts, i.e. the House o f Lords, the 

Court o f Appeal and the High Court, provided the bulk o f references to the Court o f Justice. 

While the High Court provided the m ost references, individual factors were significant such 

as the individual preference o f the judge and the relationship o f the judge and defendant 

proved to be o f significance. In the criminal law, the element o f judicial discretion as to 

preliminary references was evident at its m ost significant. By contrast, the question of 

whether to refer was perceived in civil cases as largely one for the litigant parties. 

Applications from corporate litigants shot up during the 1980s, a development o f interest in 

the Irish context, where corporate litigants have been consistendy involved in pursuing the 

vast majority o f preliminary reference applications.

168. The overall picture that Chalmers paints from a comparative perspective is that the 

organisation o f interest groups keen to invoke EC law is much more evident in the UK than, 

for example, in the Irish context and results in a very different litigation rate as a result in a 

wide variety o f areas o f law, in turn impacting upon the preliminary reference rate from the 

UK courts.

EUROBAROMETER TRENDS AND ARTICLE 234 EC

169. The role o f public opinion as to European integration might also be a factor of marginal 

relevance in examining the variations o f trends in preliminary references. Thus, the first 

countries to accept the doctrines o f direct effect and supremacy were the Netherlands, 

Germany and Belgium, followed by Italy, France and the UK, which is suggested to reflect 

upon the relative political support for the EC in the different countries.^’ However, clearly it 

is speculative to relate public opinion to such variations exclusively and the influence upon a

Slaughter, Sw eet & W eiler eds. The European Court and National Courts-Doctrine and Jurisprudence: Ijegal Change in its Social 

(O xford, 1998) p. 268.
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legal system of such a variable is difficult, if not impossible to assert substantively as a factor 

o f reckoning.

170. The m ost recent Eurobarom eter’" shows Irish public support for membership o f the EU to

be amongst the highest in the EU. In context, Irish pubUc support for membership o f the

EEC lagged well behind the European average in the early to mid-1980s. In the late 1980s 

support climbed, moving ahead o f the level o f support in the Union as a whole by 1987, 

rising to a peak o f support o f 80 per cent in the mid-1990s. It remained at a very high level 

throughout the 1990s at a time when support for membership in the Union as a whole had 

fallen quite dramatically. Immediately prior to the Nice Referendum, Irish enthusiasm for 

integration registered a low of 43 per cent, and a general decline had been evident in the 

early 1990s. The highest peaks o f enthusiasm for integration correspond very roughly to the 

high water mark o f the number o f referrals made to the Court o f Justice. However, beyond 

this no discernible trend o f note in the rate o f referrals is evident, for example, after 2001, 

when the first Nice referendum was rejected by the Irish people.

171. Arguably, public opinion is more useful here as a barometer in a country where, unlike

Ireland, unwavering Euroscepticism is registered consistendy against a clear backdrop of a 

low rate o f referrals and a judiciary that is less than commimautaire generally. Nonetheless, the 

public as litigators must be accorded more importance and relevance than the scholarship 

would suggest and thus Eurobarometer trends must nonetheless be considered as yet 

another variable factor in the mix for examination.

^-Eurobarometer 65 Public O pinion in the European Union: N ational Report, Ireland (June-July, 2006): see 

h ttp ://ec .eu ropa.eu /pub lic  opinion /index  en .h tm .
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COMPARING RATE OF REFERRAL TO THE TOTAL NUMBER OF EC LAW

QUESTIONS CONSIDERED

PROPORTION OF CASES REFERRED TO ECJ TO PROPORTION CASES 

PROPORTION OF QUESTIONS

REFERRED TO ECJ (1972-1983) OUT OF 

TOTAL EC LAW QUESTIONS

CONSIDERED

Belgium

Denmark

France

Germany

Ireland

Italy

Luxembourg

Netherlands

United

Kingdom

Total

21 per cent (116; 557) 

44 per cent (14:32)

31 per cent (163:525)

26 per cent (371:1429) 

50 per cent (11 : 22)

29 per cent (132:452)

20 per cent (7: 35)

31 per cent (173: 563)

20 per cent (42: 215)

27 per cent (1029: 3830)

EC LAW CONSIDERED 

PROPORTION OF QUESTIONS

REFERRED TO ECJ (1984-1993) OUT OF 

TOTAL EC LAW QUESTIONS

CONSIDERED 

28 per cent (173: 622)

54 per cent (34: 63)

28 per cent (286: 1496)

29 per cent (416:2205)

38 per cent (19:88)

16 per cent (176: 1074)

30 per cent (21: 69)

14 per cent (200: 1471)

21 per cent (120: 569)

19 per cent (1445: 7657)

TABLE 22

172. If  we consider at this point the tables above that set out the findings o f G olub”  considering 

the proportion o f cases referred by select national judiciaries from 1972-1983 and from 

1984-1993, the Irish courts were shown to have referred 50 per cent o f all cases where 

Community law arose from 1972-1983. The tables indicate that the percentage o f cases 

referred by the Irish judiciary in the period from 1984-1993, however, then fell to 38 per 

cent, arguably at the peak o f the judicial co-operation and obedience to matters communautaire 

expressed by the Irish courts. From the author’s own statistics, the general proportion of

Golub “Modelling Judicial Dialogue in the European Community: The Quantitative Basis o f Preliminary References 

to the ECJ” (EUI Robert Schumann Centre Woridng Paper No. 58/96).
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questions referred over 30 years is 32 per cent o f  all EC law cases in the Superior Courts.’'* 

Thus Golub’s contention, that a faU in the proportion o f  referrals is related to a fall 

correspondingly in judicial co-operation to refer, appears not to be the case in the Irish 

context at the least.^^

173. Golub relates the figures as to the general incidence o f  Community law and the rate o f  

referral and suggests that a low rate o f  referral entails that judges rarely encountered 

Community law during the same period. However, this is not necessarily the case as to 

Ireland. In the High Court, for example, one finds a very low rate o f  referral o f  cases in 

proportion to the general incidence o f  Community law in the High Court otherwise.’'* By 

contrast, the Supreme Court appears to refer almost half o f  the cases on Community law in 

that court. Yet, numerically, at least, it would appear that the Supreme Court encounters very 

Utde by way o f  Community law in contrast to the High Court. This goes to show that 

generalisations, even within the court structure o f  one country, must not be made without 

caution.

See the results tabulated in Table 13 below.

A lthough he does acknowledge that a com parison o f  the statistics is redundant w ithout consideration o f  the structural 

differences between legal systems and he is in the context o f  his argum ent discussed in the text analysing the statistics 

relevant to the UK. See pp. 20-21, op.cit. Also his data only goes to 1993 and thus is o f  limited value in that regard. As 

to the U K  courts only, Chalmers has recently conducted a survey o f  the average rate o f  reported  decisions on EC law 

referred from  the U K  courts and found that less than 25 per cent o f cases involving EC law were actually referred to the 

Court o f  Justice. From  1972 to  1998 only 269 ou t o f 1088 cases were referred, in a survey o f  reported cases (i.e. 25 per 

cent): see ‘T h e  Much A do A bout Judicial Politics in the United Kingdom: A  Statistical Analysis o f  Reported Decisions 

o f  United K ingdom  Courts Invoking EU Law 1973-1998” (Harvard Jean M onnet W orking Paper 1/00), available at 

www.jeanm onnerprogram .orp. A lter suggests that this figure is lower than the true rate as lower court decisions tend not 

to be reported and it is hard to  know about EC legal arguments that were dismissed by the Court: see Alter Establishitig 

the Supnmag o f European Union lan> (C)UP, 2001), p. 34.

According to  the statistics compiled here, the High C ourt appears to refer 'A o f  all cases it determines, refuses to refer 

a further 'A o f  all such cases and fails to examine the relevance o f  a preliminary reference in the rem ainder o f the cases 

the subject o f  proceedings where Comm unity law arises. See Ch. 2 above.
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CONCLUSION

174. It has been demonstrated here how a broad range o f interpretative theories are employed by 

those seeking to understand the preliminary reference procedure. Whilst the comparative 

range o f theories is useful and the acmal range o f diversity o f the theories is an important 

feature thereof, a particular problem is in fact posed by the breadth o f these comparative 

methodologies in analysing preliminary reference usage data. Can trade or economics-based 

theories adequately explain localised feamres o f legal systems and processes? Why should 

trade, G N P or any economic theory be the touchstone o f understanding the nuances o f the 

operation o f the preliminary reference mechanism in any particular legal system? It has been 

discussed here how it is particularly difficult to use any interpretative methodology in the 

absence o f a completely empirical and localised understanding o f each Member State legal 

system and process and so transnational movements o f persons or popular support for 

European integration or population levels alone cannot adequately account in holistic terms 

for the precise importance o f the preliminary reference mechanism in each Member State 

legal system. Consequently comparative methodologies in understanding the Article 234 EC 

procedure are best used cumulatively and must be approached with caution, an important 

attitude to display with respect to comparative theories always in the context of legal 

processes, systems and cultures, innately affected by localised variables.
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CONCLUSION TO PART II

175. It would appear from the qualitative survey conducted herein that the preliminary reference 

mechanism has not operated as a significant tool for judicial empowerment in the Irish 

courts. While the overall result o f  44 references in three decades will mean different things 

to different people- a large number o f references from a small jurisdiction, or a small 

number from a communantaire disciple- nevertheless the results indicate the necessity for a 

further examination o f the extent to which Community law is pleaded in the Irish courts. 

Numerous key issues have yet to be considered by the Court o f Justice and would benefit 

from some judicial clarification, such as, for example, which Irish bodies are obliged to refer 

questions pursuant to Article 234(3) EC. The range o f quasi-judicial bodies and Tribunals 

utilising the preliminary reference mechanism is stiU rather limited and contrast markedly 

with the trends and patterns existing in other jurisdictions considered, such as the courts in 

the UK.

176. The lower courts have yet to begin a sustained dialogue with the Court o f Justice and the 

reasons for this not neither apparent nor obvious, given the tremendous benefits that such a 

process potentially accords to lower courts, such as an effective power o f judicial review. In 

particular, the rate o f references from the courts o f local and limited jurisdiction remains 

unusually low and the reasons for this particular pattern remain a matter o f speculation as to 

whether the case stated procedure has operated to dissuade particular judges from the need 

to refer points that can be resolved by a higher domestic court or rather whether practical 

factors such as efficiency and costs, factors o f particular relevance to the courts o f local of 

limited jurisdiction, have operated to discourage lower court justices from engaging in the 

referral mechanism. It is a matter o f some concern that the number o f referrals from the 

Irish High Court has declined in the last decade. The areas o f law where EC law arises are 

still rather limited in the Irish context and is not analogous to the areas o f law on the docket
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of the Court o f Justice. W hat remains unclear is whether patterns established to date are 

liable to be altered dramatically in the near future, as we face an era o f increased penetration 

of EC law into national law and an enlarged jurisdiction for the Court o f J u s t i c e . I n  this 

regard, it is worth reiterating that virtually no noteworthy cases raising constitutionally 

significant issues have been referred by the Irish superior courts since SPUC v. Grogan and 

the response o f the Irish courts to the Masterfoods h,td. v. HB Ice Cream 'Ltd. decision o f the 

Court o f Justice will be critical. Whilst a sustained dialogue through Article 234 EC is thus 

not apparent between the Irish Courts and the Court o f Justice in general, a clear tendency 

towards resolution o f EC law issues without recourse to such procedures seems obvious, as 

the case study conducted as to the “Emanation o f the State” doctrine indicates, as does the 

high level o f refusals o f references by the Irish superior courts. The m anner in which Article 

234(3) EC operates in the Irish context has yet to be appropriately resolved, at the expense 

o f the proper use o f the reference procedure in certain instances.

177. The Irish experience is particularly useful in demonstrating how European legal integration is 

not absolutely driven by the Article 234 EC process, the Irish courts referring the lowest 

numerical am ount o f cases to the Luxembourg Court. The timing o f  Ireland’s accession to 

Membership o f Union is o f immense significance in this discussion, subsequent to the 

development o f key Community law doctrines, when the consequences o f legal integration 

were well-known in 1973.^* Notwithstanding, the communautaire credentials of the Irish 

judiciary in earlier years are indisputable.’'̂  This fact is further o f note if contrasted against 

the more recent decline in the number o f references made in later years o f membership, at a 

time o f increasing regulation by the Community bureaucracy. Hence, there are historical

O f note further is the recent decision o f the Court o f  Justice in Case C -105/03 Criminal Proceedings against Mario Pupino 

[2005] ECR 1-5285, where the Court ruled that the principle o f  “conforming interpretation” and the preliminary 

reference jurisdiction pursuant to Article 234 EC were applicable to Tide VI EU, arguably contrary to the intentions o f  

the drafters o f  the Treaties. Clearly, this operates to enlarge the jurisdiction o f  the Court greatly.

Prior to this time, the Court o f  Justice had articulated its doctrine o f  direct effect in 1963 in Case 2 6 /62  N V  Algemene 

Transporten Expeditie Ondememing van Gend en Loos v. Nederlandse Administratie der Belastinger [1963] ECR 1 and the doctrine 

o f supremacy in 1964 in Case 6 /6 4  Costa v. E N E L  [1964] ECR 585.

See the analysis in Ch. 3.
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stages to European legal integration that must be acknowledged, entailing that the 

significance o f the preliminary reference mechanism may be limited to particular time 

periods. Arguably this in turn should influence the development o f theories as to integration 

through law in European Union. However, there is no evidence o f social scientists 

employing such a refinement in the case o f each Member State (and not merely the founding 

States), in order to develop a sufficient theory as to European legal integration and thus the 

“Europeaness” o f these analyses is rendered somewhat questionable.

178. Moreover, inter-court competition is difficult to locate within the Irish judicial system as to 

the use o f  Article 234 EC except perhaps in isolated instances such as, for example, in the 

High Court in SPUC v. Grogan, where manifest tension as to the use o f the reference 

procedure by the High Court and Supreme Court surfaces. O r take, for example, the 

position o f the District Court in Ireland, which lacks powers o f  judicial review o f legislation. 

Neither 30 years o f Membership o f the Union nor all o f  the judicial empowerment accorded 

via the preliminary reference mechanism has operated to encourage the use o f the 

mechanism that could bestow such powers,'**’ indicating the outer limits o f the empowerment 

thesis. Interest groups and associations and other individual litigants or actors at national 

level have not had a particularly important presence expressing their self-interest through the 

use o f the preliminary reference mechanism in Ireland, with the main exception being as to 

agriculmral organisations. A phenomenal increase in economic prosperity resulting in the 

successful economic conditions referred to as the “Celtic Tiger” and an increase in intra-EC 

goods and services trading on the part o f Irish enterprises did not result in recent times in a 

comparable increase in references, contrary to the contentions o f the Stone Sweet and 

BrunneU theory, o f EC-trade generating reference activity.'*’ Equally, it is difficult to level at

With one limited exception: see Case C -88/77 Minister for Fisheries v. Schonenberg [1978] ECR 473, discussed in Ch. 2.

■" Cf. the analysis o f  Stone Sweet & Brunell (“The European Court and the National Courts: A Statistical Analysis o f  

Preliminary References 1961-1995” (1998) 5 Journal o f  European Public Policy 66) and Stone Sweet & Caparaso who 

demonstrate how the relationship between references and intra-EU trade is nearly linear: see “From Free Trade to 

Supranational Polity: The European Court and Integration” in Sandholtz & Stone Sweet eds. European Integration and 

Supranational Governance (Oxford, 1998) Ch. 4). See the ESRI reports on the “Irish Econom y”, available at www.esri.ie. 

indicating that membership o f  the EU, increased trading, inward investment and a low corporation tax policy were
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the Irish judiciary a tendency to protect policy areas o f Irish law from preliminary references 

generally, as for example, Golub suggests the UK judiciary did in the sphere of 

environmental policy."*" Many o f the reputed features o f European legal integration are thus 

very difficult, if often even impossible, to locate in the Irish context, given the court-centred 

bias o f these approaches

179. What appears to be m ost problematic in the Irish context, however, are the recent trends in 

the use o f the preliminary reference mechanism post-SPUC v. Grogan, explored in detail in 

this smdy. The num ber o f preliminary references from the High Court as most active 

referring court generally has gone into decline in the last decade and the numerical total of 

references from the Irish courts remains comparably lower than that in any other Member 

State with only very particular exceptions, as the survey in Part II will demonstrate. Has the 

preliminary reference mechanism been in fact used to row back on the phenomenal 

acceptance o f the acquis communautaire^ Clearly, such a stance has been considered by the 

political scientists. Usually, however, this type o f “stand-off’ is explained by the theorists as 

occurring temporally prior to legal integration being fuUy accepted,'*’ as opposed to the Irish 

context, 20 to 30 years after accession and well after the establishment o f key Community 

law doctrines in the European legal order itself. Hence, the case o f Ireland is particularly 

remarkable and demonstrates the need to examine each individual Member State, thoroughly 

and empirically. However, as the scholarship demonstrates above, this may be a large and

cumulatively factors resulting in the so-called “Celtic Tiger” phenomenon. See Sweeney The Celtic Tiger: Ireland’s 

Continuing Economic Miracle (2"“* ed., Oak Tree Press, 1999).

■*- Golub “The Pivotal Role o f  British Sovereignty in EEC Environmental Policy” (EUI, Robert Schumann Centre, 

Working Paper N o. 17/94), available at www.iue.it. although the highest rate o f  refusals o f  preliminary references in this 

area in the Irish courts is in the area o f  planning and environmental law: see Ch. 2. However, it is difficult to arrive at a 

similar conclusion to that reached by Golub in this regard.

■*5 See Burley & Mattli “Europe Before the Court: A Political Theory o f  Legal Integration” (1993) 47 International 

Organization 41. The gradual acceptance o f  supremacy on the part o f  the French courts is a good example o f this, where 

such a “stand-off’ existed as between the Conseil d’Etat and the Cour de Cassation as to the acceptance o f  key doctrines 

o f the Court o f  Justice. See also the excellent account o f  Hartley The Foundations of European Community Law (5''’ ed., 

Oxford, 2003).
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vast objective mired by profound difficulties as to legal culmre, academic discipline and 

empirical evidence.

180. The general importance o f the Article 234 EC preliminary reference procedure is beyond 

dispute. However, its centrality to European legal integration remains a more disputed 

concept. There is much force to the suggestion that the impact o f the Article 234 EC 

procedure is m ore localised than certain accounts would suggest and that its potential (and 

not acmal) centraUty is conditional upon a diversity o f factors. Much has been lost to 

accuracy and comprehensiveness in the eagerness of certain writers from the realm of social 

science to examine European legal integration, relying heavily upon non-empirical 

assessments. The relationship between the Irish courts and the European Court of Justice 

appears, on balance, much more difficult to classify according to such accounts. However, it 

remains clear that the Article 234 EC procedure was greatly significant but not central to the 

integration o f  the acquis in the Irish legal system, itself a more complex interplay o f factors.
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PART III: CONSTITUTIONAL DIFFICULTIES 

SURROUNDING THE DOMESTIC 

IMPLEMENTATION OF EUROPEAN UNION LAW

CHAPTER 5: THE OPERATION OF ARTICLE 29.4.10 OF THE

CONSTITUTION
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INTRODUCTION

181. If  the preliminary reference mechanism pursuant to Article 234 EC is depicted as being the 

foundation stone in the relationship between the national Courts and the Court of Justice in 

understanding integration through law in the European Union, Article 29.4.10 o f the Irish 

Constitution is surely the parallel fixture in the relationship between the Irish and European 

legal orders. The study conducted here in Part I and II presupposes that European Union 

law is appropriately implemented in domestic law. Article 29.4.10 o f the Constitution 

governs the constitutional aspects o f the domestic implementation o f European Union law 

into the Irish legal order. The remainder of this study considers the constitutional difficulties 

surrounding the implementation of European Union law in the Irish legal order, a related 

issue to the question o f the use and operation o f European Union law in the Irish legal 

order generally. In any analysis o f the interaction o f the Irish State within the European 

Union, a fundamental part o f that analysis is thus Article 29.4.10 o f the Irish Constitution. 

Article 29.4.10 was introduced into the Irish legal order at the inception o f membership' for 

a myriad o f complex reasons discussed herein, constimtional and political in the main, 

reasons that require analysis in understanding the operation o f the clause in an evolving 

constitutional framework at national and European level.

' By way o f  enactment o f  the Third Amendment to the Constitution Bill, by plebiscite in 1972, where 1,041,890 votes 

(82.4 per cent o f  the voting electorate) were cast in favour o f  the amendment, 211,891 against. See Hogan & Whyte K efy 

The Irish Constitution (4* ed., Lexis-Nexis, 2003) para 5.3.45 et seq. Originally Article 29.4.3 o f  the Constitution until the 

referendum for the ratification o f  the Maastricht Treaty (passed by 68.7 per cent o f  the electorate) in 1993, then 

becoming Article 29.4.5 until the coming into force o f  the Amsterdam Treaty (passed by 61.7 per cent o f  the voting 

electorate) (1993-1999), then Article 29.4.7 until the coming into force o f  the Nice Treaty (passed on a 2""* successful 

(the first referendum being unsuccessful) by 63 per cent o f the voting electorate) (1999-2002), Article 29.4.10 thereafter, 

as it remains in the text herein. See also Hourihane ed. Ireland and the Hunpean Union: The First Thirty Years 1973-2002 

(Lniiput, 2003) and Costello “Peoples’ Vengeances: Ireland’s Nice Referenda” (2005) 1 Eur. Con. Law Rev. 357.
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182. Article 29.4.10 o f the Constitution provides that:

“N o provision o f this Constitution invalidates laws enacted, acts done or 

measures adopted by the State which are necessitated hj the obligations of membership of 

the European Union or of the Communities, or prevents laws enacted, acts done or 

measures adopted by the European Union or by the Communities or by 

institutions thereof, or by bodies competent under the Treaties establishing the 

Communities, from having the force o f law in the State.” (Emphasis suppHed).

The content o f Article 29.4.10" could be described as amounting to a domestic immunity for 

national laws from constitutional challenge, provided under the terms o f the Constitution, as 

to “necessitated” measures implementing aspects o f the State’s membership o f the European 

Union. Remarkably, Article 29.4.10 represents a particularly narrow basis for integrating the 

European legal order when compared and contrasted against other Member State 

constimtions. Taking, for example, the Basic Law for the Federal Republic o f Germany, 

1949, it provides that:

“Article 23 [The European Union]

With a view to establishing a united Europe, the Federal Republic o f 

Germany shall participate in the development o f the European Union 

that is committed to democratic, social, and federal principles, to the 

rule o f law, and to the principle o f subsidiarity, and that guarantees a 

level o f protection o f basic rights essentially comparable to that 

afforded by this Basic Law. To this end the Federation may transfer

2 H ereinafter referred to interchangeably as Article 29.4.10 or the “necessitated” clause” .
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sovereign powers by a law with the consent o f the Bundesrat. The 

establishment o f the European Union, as well as changes in its treaty 

foundations and comparable Regulations that amend or supplement 

this Basic Law, or make such amendments or supplements possible, 

shall be subject to paragraphs (2) and (3) of Article 79.

(2) The Bundestag and, through the Bundesrat, the Lander shall 

participate in matters concerning the European Union. The Federal 

G overnm ent shall keep the Bundestag and the Bundesrat informed, 

comprehensively and at the earliest possible time.

(3) Before participating in legislative acts o f the European Union, the 

Federal Governm ent shall provide the Bundestag with an opportunity 

to state its position. The Federal Government shall take the position 

o f the Bundestag into account during the negotiations. Details shall be 

regulated by a law.”

183. Clearly, no similar provisions are contained in the Basic Law as are found in Article 29.4.10. 

The provisions o f the Italian Constitution o f 1947,’ the Constitution o f the Kingdom of the 

Netherlands, 2002”* and the French Constitution^ are to similar effect in their brevity at

5 See http://www.oefre.unibe.ch/law/icl/itOOOOO .html.

 ̂See Articles 91-93 thereof:

“Article 91.

1. The Kingdom shall not be bound by treaties, nor shall such treaties be 

denounced without the prior approval o f  the States General. The cases in 

which approval is not required shall be specified by Act o f  Parliament.

2. The manner in which approval shall be granted shall be laid down by 

Act o f Parliament, which may provide for the possibility o f  tacit approval.

3. Any provisions o f  a treaty that conflict with the Constitution or which 

lead to conflicts with it may be approved by the Houses o f  the States 

General only if at least two-thirds o f  the votes cast are in favour.

Article 92

Legislative, executive and judicial powers may be conferred on

international institutions by or pursuant to a treaty, subject, where necessary, to the provisions o f  Article 91 paragraph 3. 

Article 93
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dealing with international relations generally, without providing specific constitutional 

immunity to domestic laws in this regard, thereby highlighting the exceptional form of the 

provision that is Article 29.4.10.

184. Arguably, the m ost striking feature o f Article 29.4.10 is surely the Aristotelian permanency 

and finality o f solution o f its objective-*^ that o f infinite years o f constitutional harmony in 

addition to Community membership, reduced costs to the State from defending weak 

constimtional challenges, communautaire ideals and arguably some form of protection of Irish 

grundnorms, the history o f the Article being set out in detail infra. Similar to any statement 

o f principle, challenges may present themselves to its basis,^ challenges that were patently 

not envisaged in the Irish context. However, the permanency strived for over 30 years has 

been upset by many radical recent constitutional developments. Years o f accumulated 

judicial construction have solely produced unsatisfactory methods o f interpreting the 

complexities o f the clause. The base pragmatism surrounding the m anner in which the 

challenges o f membership have been confronted is a comm on problem to every Member 

State.* Over time. Article 29.4.10 has become a judicial quagmire o f complexities and has 

been subject to widespread evasive action on the part o f litigators. It has become debased 

through its subjection to practical concerns and not constitutional integrity.

185. In fact, writing in the early 1970s, Temple Lang observed astutely that:

Provisions o f  treaties and o f  resolutions by international institutions 

which may be binding on all persons by virtue o f  their contents shall 

become binding after they have been published,”

5 Available at http:/ /www.assemblee-nationale.fr/english/ Sah.asp. Although see “TITRE X V -  D E  L V N IO N

E U R O PE E N E ” which makes provision for matters relating to the Trea^ Establishing A  Constitution for Europe should it 

be ratified by all o f  the Member States. What is remarkable, however, about Articles 88-1 to 88-7 is the nature o f  their 

comprehensiveness.

* “The task confronting the lawgiver and all who seek to set up a constitution o f  a particular kind, is not only, or even 

mainly, to set it up, but rather to keep it going”: Aristotle, The Politics vi. 5 (tr. Sinclair, Harmondsworth, Penguin, 1962)

 ̂See Hart The Concept of (2"‘* ed., Clarendon, 1994).

* See the discussion as to the U K  in Ch. 6.
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“ ...[Article 29.4.10] in comparison with the provisions in the constitutions o f the 

Netherlands, West Germany, Italy, Luxembourg and Norway, it is narrow. This is 

because it is limited to the three existing Communities, and does not authorise the 

transfer o f any executive, legislative or judicial powers to any future Community 

whether a new economic community or some future political or military community. 

I f  say such new community was set up, the amendment would have no application at 

aU...”'"

The same, however, was not ever said about the constitutional immunity in Article 29.4.10 

itself and instead the debate within academic circles only raged for almost 25 years as to the 

question o f jurisdictional and constitutional “kompeten^-kompeten:(’- as to who would judge 

just what was “necessitated” and accordingly as to the laws of which legal order?"' While in 

form, it appeared the Supreme Court had decided that it would be such an arbiter according 

to domestic law," in effect, a recent decision o f the Supreme Court has somewhat upset this 

view'" and appears to suggest that it is now proper and necessary to consult the Court of 

Justice as to what is “necessitated” as a matter of Irish constimtional law.

186. AUot has notably suggested that:

“ ...A  society’s self-constimting is the making o f three constitutions: the ideal 

constitution- at the level o f theories, values, purposes, ideals; the real constitution- at the 

level o f actual day-to-day interactive exercise o f social powers- political, social, and 

economic; and the legal constitutional- through which society transforms into the

“Legal and Constitutional Implications for Ireland o f  Adhesion to the EEC Treaty” (1972) 9 CMLRev 167.

See the discussion in Phelan R bv o Ii  or Revolution: The Constitutional Boundaries of the Gumpean Community (Roundhall, 1997). 

" See Meagher v. Minister Jor Agriculture [1994] 1 IR 329 and see the earUer decision o f  the Supreme Court in SPUC v. 

Grogan [1989] IR 753.

See the discussion below o f  Case C-221 /  05 Sam McCauley Chemists (Blackpool) L td  and Mark Sadja v Pharmaceutical Society 

of Ireland, Minister for Health and Children, Ireland and the Attorney General, nyr, 13'''July, 2006.
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specific form o f law the endless series o f outcomes which come from the interaction 

between the real and ideal self-constituting, and so takes power over its future.” '̂

Allott’s thesis, that is that a society imagines what it might be, struggles to decide what it 

shall be and becomes what it has chosen to be, is very relevant to the Irish context as to all 

matters communautaire and as to how integration o f laws into the legal order has taken place in 

the European context. Although AUott writes in the context o f European constitutionalism, 

a broader spectrum entirely, nonetheless the thesis seems peculiarly unsuited to the 

domestic immunity afforded under Article 29.4.10, yet otherwise suited to understanding 

constitutionalism. This appears to be the very point, that it is an extraordinary constitutional 

provision entailing a vision that does not evolve with increased integration and that by 

purporting to be exhaustive (in its finality) and also non-exhaustive simultaneously (by its 

listing o f acts, measures etc), its constitutional decisiveness leaves littie room  for change.'^

187. At the heart o f Article 29.4.10 may also be said to exist a desire to transfer sovereignty in as 

co-operative a fashion as possible. However, as Walker'^ has suggested, sovereignty is an oft- 

used and highly contested concept in the context o f the nation State in European affairs and 

thus the “conception o f the concept”''’ intended to be used must be defined at the highest 

possible level o f specificity. This “conception o f the concept” , however, has never become a 

judicial theme in the Irish context and administrative concerns and pragmatism has

’5 AUott The Health of Nations: Society and haw beyond the State (Cambridge, 2002) p. 209. See the extensive and most 

compelling criticism o f  Allott’s assessment o f  the European project and its direction and foundations (not the subject o f 

the above quotation) by MacCormick “The Health o f Nation’s and the Health o f  Europe” (2004-2005) 7 CYELS 1.

Imagine, for example, had the clause been drafted so as to provide that all measures enacted pursuant to the 

obligations o f  membership o f  the Communities would attract this immunity and not merely those “necessitated” by 

membership. The nature o f  the transfer o f  sovereignty then would clearly be particularly far-reaching but nonetheless 

would have had the same objective. Parliamentary scrutiny and a Governmental legislative majority would still operate to 

protect domestic legislative ideals. But this was not the case, by virtue o f  the fact that it would be so far-reaching.

“Sovereignty and Differentiated Integration in the European Union” in Bankowski & Scott eds. The European Union 

and its Order: The l^egal Theory of European Integration (Blackwell, 2000) p. 32.

Dworkin lutm’s Empire (1986, Empire) pp. 90-101.
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outwardly dominated all matters relating to EU law. It is fair to say that the Irish judiciary 

have yet to admit to the truth o f the matter, that is that Ministers make policy decisions and 

that, even when implementing EU legislation, that for example, the extension o f a time limit 

on a statute o f limitation in order to implement the relevant European legislation,'^ is 

defining some element o f “principle or poHcy” . Until this much is accepted, which appears 

unlikely, and some form o f model, such as that existing in the US Supreme Court 

jurisprudence discussed above, effectively rejecting the “nondelegation doctrine” that would 

invalidate every delegation o f legislation by Congress, filters its way into domestic affairs, 

parties to litigation will continue to adopt legal strategies designed to evade the operation of 

the “necessitated” clause, so far as is feasible and judicial unwillingness to tackle the true 

meaning o f “necessitation” wiU continue.

188. As Cygan has commented, under the new European Constitutional O rder as envisaged in 

the Treaty Establishing Constitution for Europe,'^ reformed parliamentary scrutiny is now 

viewed as a substitute for sovereignty and as a panacea for all perceived democratic deficit.’'* 

Some suggest that a new role has been envisaged for the Court o f Justice under the Treaty 

Establishing A  Constitution for Europe, that o f a Supreme Court for the Union, given the 

discreet enhancement o f its position."" Striking recent developments domestically as to 

parliamentary scrutiny o f legislation"' and the above developments at European level as to 

the Treaty, also offer an opportunity to reconsider what is meant behind such a 

constitutional immunity as Article 29.4.10. If  variable geometry, whereby a State may 

embrace or enter into particular levels o f Union co-operation in areas such as (currently) 

police and judicial co-operation in criminal matters, closer co-operation, free movement of

As in Meagher v. Minister for Agriculture [1994] 1 IR 329, infra.

'* OJ 2004 C310 p. 1. See the analysis in Ch. 28.

”  “The Role o f  National Parliaments in the E U ’s N ew  Constitutional Order” in Tridimas & Nebbia eds. European Union 

Laiv for the Twenty-First Century: Bethinking the New Legal Order V ol 1 (Hart, 2004) p. 156. See also the discussion as to 

parliamentary scrutiny in Ch. 6.

See Tridimas “The European Court o f  Justice and the Draft Constitution: A Supreme Court for the Union?” in 

Tridimas & Nebbia eds. European Union Law jor the Twenty-First Century: Bethinking the New Legal Order VoL 1 (Hart, 2004) 

p. 156.

2' See Ch. 6.
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persons, the Schengen Agreement and enhanced co-operation, can be adopted and 

embraced within the Irish legal order, so too can new conceptions o f democratic legitimacy, 

new m ethods o f legislating and “layered” forms o f democracy be accepted.

189. The sweeping immunity afforded to measures implemented or enacted into Irish law via 

Article 29.4.10 is an im portant reminder o f what supremacy entails for sovereignty in Ireland 

and how pragmatism may prevail over principle. For three decades solidly, the Irish Courts 

have faced numerous difficulties in construing the prescribed constimtional immunity in 

Article 29.4.10 in the face o f many challenges to its reach, with many very unsatisfactory 

results. The particularly unprincipled stance adopted by the Superior Courts in recent years, 

clearly keen to uphold the constitutionality o f laws the subject o f a presumption as to their 

constitutionality and meanwhile sacrificing the substance o f the putative constitutional 

immunity, has led to a worrying trend. The Constitution Review G roup, when reviewing the 

substantive and operational workings o f the Constitution in 1996 decided against any 

wholesale amendments being made to the “necessitated” clause then."’ Rather, they 

concluded that the wording o f the clause, specifying immunity only to laws “necessitated” by 

membership and not those “consequent upon” membership as originally drafted"'* was not 

too restrictive and in fact operated to offer democratic safeguards to the people, by requiring

-- See the discussion in Ch. 6.

Bjport of the Constitution R£view Group (Constitution Review Group, 1996) p. 113 et seq. Rather, they contended that the 

wording o f  the clause, specifying immunity only to laws “necessitated” by membership and not those “consequent 

upon” membership as originally drafted (discussed infra) was not too restrictive and in fact operated to offer democratic 

safeguards to the people, by requiring constitutional consent in the event o f  developments occurring in the Communities 

or Union, not envisaged in the Treaties. Moreover, the Constitution Review Group concluded that whilst they did not 

recommend change so as to require the implementation o f  Community directives by way o f  primary legislation if the 

amendment o f  a statute were involved, nonetheless they sought to draw attention to deficiencies o f  the operation o f s. 3 

o f the European Communities Act, 1972, discussed above, which permitted Ministerial amendment o f  Statute by way o f  

delegated legislation. Those deficiencies, they noted, entailed the absence o f  appropriately scrutinised secondary 

legislation, that could have major constitutional effects or could have substantive regulatory impact, that could result in 

powers being accorded to a Minister in the absence rigorous Oireachtas debate or, in fact, any substantive consideration 

whatsoever.

See infra. .
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constitutional consent in the event of developments occurring in the Communities or Union, 

not envisaged in the Treaties. However, the review undertaken by the Group was, it is 

submitted, a particularly narrow one without much discussion or deliberation and temporally 

was a review that was to take place prior to many changes o f major constitutional 

significance, domestically and at European level discussed above that would impact with 

major significance upon the “necessitated” clause, that surely tempers its conclusions.

190. The contention advanced herein is that there are major difficulties surrounding the domestic 

implementation o f European Union law, first and foremost being the constitutional 

immunity attaching to legislation shielded from constitutional attack by Article 29.4.10. 

Article 29.4.10 o f the Constitution must, in its current format and having spent its 

usefulness, be fundamentally reexamined. Judicial construction o f the clause and 

constitutional events taking place at a European level entail that the type o f immunity 

afforded m ust be reappraised in order that the Irish legal order keep apace with an evolved 

form of European legal integration.

191. In order to fully address the issues raised here, the chronological judicial development o f the 

“necessitated clause” wiU first be considered. The “principles and poUcies” doctrine pursuant 

to Article 15.2.1 o f the Constimtion in its current operation will be examined in relation to 

the “necessitated clause” and it will be shown here that fundamental reform of the judicial 

construction o f delegated legislation is required generally, impacting significantiy upon the 

Article 29.4.10. The new dimension to legislating in Ireland when implementing European 

legislation, i.e. organised parliamentary scrutiny, will be reflected upon and the impact of, 

inter alia, the Treaty Establishing A  Constitution for Europe and the European Union Charter of 

Fundamental Rights wiU be analysed, in addition to the new “variable geometry”"̂  provisions 

o f the Irish Constitution. It is the contention herein that these developments at national and 

European level support the view that the structure and operation o f the “necessitated

In the wake o f  the Treaties o f  A m sterdam  and Nice, whereby the State may exercise certain discretions or options in 

particular policy fields w ith solely the approval o f  the Houses o f the O ireachtas, in the absence o f  a constitutional 

referendum. See Ch. 6.
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clause” in its current form has reached the height o f its artificiality and that its repeal should 

be considered to be a viable option.

THE PARLIAMENTARY HISTORY TO ARTICLE 29.4.10

192. Arguably, one o f the m ost fascinating foretastes o f the profound implications of the 

membership o f the European Communities for Ireland in 1973 and the consequential legal 

changes are best seen from exclusively a political perspective through the legislative history 

to Article 29.4.10: the Third Amendment o f the Constitution BiU, 1971. In particular, the 

discussions o f the politicians o f the day as to the constimtional immunity afforded through 

the “necessitated” clause are as relevant today as ever. Despite this fact, it stiU is most 

remarkable that no subsequent Superior Court decision has adopted a historical 

interpretation o f the “necessitated” clause to date and so a historical analysis o f the clause or 

any clues as to its objectives is potentially o f use in the future.

193. The eminent Dr. Browne T.D. had argued fervently in the Dail at the time of the discussion 

o f the Bill o f 1971 that:

“This Bill is a blank cheque. We will do anything to remain a member o f the British

Commonwealth o f Nations, which we have never left from an economic point o f
j>26View.

194. In a foretaste o f the subsequent decision o f the Supreme Court in Maher v. Minister for 

Agriculture^^ as to the “necessitated” clause, Mr. Ryan T.D. contended that the objective o f

2<> Vol. 258 DdilDebates 26>'> January, 1972, 588.

27 [2001] 2 IR 139.
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amendment to the Bill, original shielding measures “consequent upon” membership o f the 

Communities from constitutional attack, but amended to read those “necessitated” by 

membership was equally fallacious:

“What the Minister is seeking here is not “necessitated” by membership of the 

Community. ...it offends against every concept o f democracy.. .He [the Minister] 

said that the mere fact that Minister are being given power to legislate by means of 

decree does not mean that Ministers will necessarily do that, and that they may from 

time to time consider it desirable to introduce legislation in the House rather than to 

translate enactments o f the Community into our law by means o f ministerial 

Regulation. That is an exercise o f choice. The fact that the Minister acknowledges 

that it is not necessary to proceed by means o f Regulation clearly proves that the Bill 

as introduced .. .is ultra vires the Constitution.”' ”

195. Unfortunately, m ost o f the focus o f the interpretation o f the “necessitated” clause has been 

on that itself, i.e. its interpretation and not the existence o f  the clause, itself a notable 

phenom enon given the absence of same in other jurisdictions. In a passage that is most 

frequendy cited by academia and many judicial decisions, the words o f Mr. Cosgrave T.D., 

have become of immense importance, explaining the opposition amendment to the wording 

o f the Bill from “consequent upon” to “necessitated” to decrease constitutional immunity to 

secondary legislation and enhance any remnants of constitutional sovereignty possible. He 

stated that, in proposing the amendment, it was imperative:

“In Part II, page 6, Hne 9, to delete “consequent upon” and substitute 

““necessitated” by the obligations o f ’. . .The reason for the am endm ent.. .is that the 

words “consequent upon” are too wide. The proposed amendment wiU limit the 

changes which may become necessary as a result o f the accession o f this country to 

the EEC in the event o f this referendum being accepted by the people-that the

Vol. 263 Ddil Debates 15* November, 1972, 1686.
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changes, which will have the force o f law, will only be those that are “necessitated” 

by the obligation o f membership, those which are strictly necessary rather than any 

changes involving actions done or measures adopted consequent upon 

m em bership.. .It is designed to ensure that the proposed amendment in no sense 

exceeds the necessary changes which must be made in order to conform with the 

Treaty o f Rome.”"'*

196. However, there were those who believed the merits o f such an amendment to be futile, 

sentiments that were to be borne out in later judicial constructions o f the clause. Mr. Keating 

T.D. opined that:

“ ...even dropping the words “consequent upon” in line 10 and substituting the words 

““necessitated” by the obligations o f ’, the imprecision o f the phrase “acts done or 

measures adopted” is not removed.” *̂'

In response, Dr. Browne T.D., pithily stated that:

“ [t]he simple substitution by Fine Gael o f “necessitated” for “consequential on” is 

really whistling past the graveyard.” ’̂

197. It seems clear from subsequent judicial decisions that the only interpretation o f the clause 

that would assume real importance would be that o f Mr. Cosgrave T.D. However, it seems 

also apparent that the change o f wording as adopted does littie to clarify the murkiness of 

the wording o f the clause. Arguably, the legislative history of the clause serves one 

immensely im portant purpose: that o f demonstrating the profound differences o f opinion as 

to European integration that still manifest themselves in the Irish Supreme Court in the likes 

o f Maher v. Minister for Agriculture and Meagher v. Minister for Agriculture^^ and as to the type of 

immunity or shield that is desirable for two competing legal orders to coexist.

Vol. 258 DdilDebates 25* January, 1972, 394.

Vol. 258 D dil Debates, 25'’’January, 1972, 426.

Vol. 258 D dil Debates, 25* January, 1972, 429.

32 [1994] 1 IR 329,
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THE DEVELOPING JUDICIAL CONSTRUCTION OF ARTICLE 29.4.10

198. The judicial construction o f Article 29.4.10 on the part o f the Superior Courts has not 

proved to be linear. In fact, the interpretation o f the clause by the Irish courts never quite 

reached for consideration the matters that had preoccupied the scholarship for several 

decades, particularly as to the question o f kompeteni^-kompeten^. ”  The substantive operation of 

Article 29.4.10 was not to be considered in any great detail by the Supreme Court until some 

20 years after its initial inception, a most considerable time indeed and testament to the 

ostensible difficulties involved in surmounting the operation o f the clause, that is proving 

that a measure was not “necessitated” by membership obligations. N o extensive judicial 

consideration o f the peculiar legislative and constitutional history to the clause has yet taken 

place, underscoring how it has operated almost entirely detached from its context.

199. The first major High Court decision to consider the full constitutional effects of Article 

29.4.10 occurred in the decision o f ImwIov v. Minister fo r  Agriculture‘S and has long been 

regarded as somewhat controversial in so far as its construction o f the “necessitated” clause 

goes, although it has never been the subject o f reconsideration on the part o f the Supreme 

Court to date. The facts o f LmivIot concerned the European Communities (Milk Levy)

See generally Hogan & Whyte eds. Kelly: The Irish Constitution (4* ed., Lexis-Nexis, 2003); Casey Constitutional haw in 

Ireland (3’’‘* ed., Roundhall, 2000); Gwynn Morgan The Separation of Powers in the Irish Constitution (Roundhall, 1997). O ’ 

Higgins ‘The Constitution and the Community- Scope for Stress” in O ’Reilly ed., Human rights and Constitutional law : 

essays in honour of Brian Walsh (Roundhall, 1992). Gallagher “The Constitution and the Community” (1993) 2 IJEL 129. 

Cf. Phelan Revolt or Revolution: The Constitutional Boundaries of the European Community (Roundhall, 1997). See also Temple 

Lang “Legal and Constitutional Implications for Ireland o f  Adhesion to the EEC Treaty” (1974) 11 CMLRev 167 and 

Robinson “The Irish European Communities Act, 1972” (1973) 10 CMLRev 352 and 467. See Beck “The Problem of 

Kompetent^^Kompeten::  ̂ a conflict between right and right in which there is no praetor” (2005) ELR 30, who maintains that 

the problem o f  kompeten^ko?npeten:;_^^ persist as long as the powers o f  the Union are conferred by the States. However, 

the matter has been determined otherwise by the current Supreme Court, who ostensibly determined that the Court o f 

Justice could in fact act so as to interpret the operation o f  Article 29.4.10 and the Court o f  Justice obliged in Case C- 

221/05 Sam McCauley Chemists (Blackpool) Ltd. v. Pharmaceutical Society of Ireland, nyr, 13'^'July, 2006, discussed above, 

w [1990] 1 IR 356.
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Regulations, 1985, which had purported to give retrospective effect to Commission 

Regulation (EEC) N o 1371/84. The plaintiffs challenged the retrospective application o f the 

Regulations as being inter alia an interference with constitutional property rights, arguing that 

they were not “necessitated” by the provisions o f Article 29.4.10. In rejecting the plaintiffs 

claim, Murphy J. held that he was satisfied that:

“the apparent infringement would faU within the exception provided by Article 29, s. 

4, sub-s. 3 o f the Constitution [now Article 29.4.10]. It seems to me that the word 

"necessitated" in that sub-section could not be Hmited in its construction to laws, 

acts or measures all o f which required in all o f  their parts to be enacted, done or 

adopted by the obligations o f membership o f the Community. It seems to me that the 

word "necessitated" in this context must extend to and include acts or measures which are 

consequent upon membership of the Community and in general fulfilment o f the obligations 

o f such membership, and even where there may be a choice or degree o f discretion 

vested in the State as to the particular manner in which it would meet the general 

spirit o f its obligations o f membership.” (Emphasis supplied).’^

200. It is felt by many that this interpretation, including measures “consequent upon” 

membership within the ambit o f Article 29.4.10, was both inconsistent with the earlier 

decision o f the Supreme Court Crotty v. A n  Taoiseach^'’ wherein a particularly narrow view

35 At p. 377.

Crot^ V. A n  Taoiseach [1987] IR 713. In Crotty, the Supreme Court had to address the full implications o f  the first 

sentence o f  Article 29.4.3 [now Article 29.4.10], as to Membership o f  the Communities and Title III o f  the Single 

European Act. The Supreme Court declared the State’s purported ratification thereof to be unconstitutional and outside 

the purpose and scope o f  the Ucence granted by the people in the joining the Communities. Thus their assent by way o f  

referendum was required in order to constitutionally permit Ireland to adopt foreign policy decisions within the 

framework o f  European Political Cooperation, as provided therein. Thus, while strictly speaking the Supreme Court was 

not concerned with the latter part o f  Article 29.4.10 as to the “necessitated” clause, the narrow and formalistic view of  

the licence granted by Article 29.4.10 and the rigid view taken there as to the State and foreign poUcy as being subject at 

all times to the provisions o f  the Constitution, was surely a matter o f  some relevance to be considered in l^wtor.
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was adopted o f constitutional authority to act in foreign affairs on the part o f the State,’’ and 

also with regard to the legislative history to the Third Am endment to the Constimtion Bill, 

1971.’* Moreover, as Costello suggests, it is patentiy an exceptionally wide view o f what is 

“necessitated” by Community law,’'* representing it is suggested herein, a m ost unfortunate 

initial construction o f the clause, for the reasons discussed above.*

201. The subsequent decision o f Murphy J. in Greene v. Minister for Agriculture^' operated to temper 

his earHer approach and involved a challenge to the exclusion o f farmers in a disadvantaged 

area from an administrative scheme awarding compensation payments pursuant to Council 

Directive 75 /268 /E E C . Article 6.2 o f the scheme provided that “Member State may lay 

down additional or restrictive conditions for granting the compensatory allowance” . The 

schemes which the Minister implemented by way o f a means test was challenged as being 

ultra vires the powers o f  the Minister and as invalid as being, inter alia, not “necessitated” by 

the obligations o f membership pursuant to Article 29.4.10. Murphy J. held that whilst 

undoubtedly membership o f  the Communities required Ireland to implement a scheme 

complying with the Directive at issue, it did not follow that every scheme drafted pursuant 

to the Directive was “necessitated”. Referring to his judgement in L^wlor, Murphy J. stated in 

an im portant passage that:

“I have no doubt but that laws enacted, acts done and measures adopted by the 

State are necessitated within the meaning o f the Third Amendment aforesaid by 

obligations o f  membership o f the Communities even where the particular actions of

See Hogan “The Supreme Court and the Single European A ct” (1987) 16 Ir. Jur. 55 and Temple Lang “The Irish Case 

Which delayed the Single European Act: Crotty v. A n  Taoiseach” (1987) 24 CMLRev 709. See also Casey Constitutional haiv 

in Ireland (3'‘* ed., Roundhall, 2000) p. 214 et seq.

See also Hogan & Whyte eds, K l̂ly: The Irish Constitution (4* ed., Lexis-Nexis, 2003) para. 5.3.65.

Op.cit. p.29.

Costello “European Community Judicial Review in the Irish Courts-Scope, Standards and the Separation o f Powers” 

in Lucey & KeviUe eds Irish Perspectives on E C  Law  (Roundhall, 2003).

■*' [1990] 2 IR 17.
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the State involve a measure of choice, selection or discretion. I f  there were no such 

flexibility it would hardly be necessary to say that the particular actions were 

adopted by the State at all. Presumably they would have operated as a 

Community Regulation rather than as a Directive by it.

O n the other hand there must be a point at which the discretion exercised by 

the State or the national authority is so far-reaching or so detached from the 

result to be achieved by the Directive that it cannot be said to have been 

"necessitated" by it.” .(Emphasis supplied)'*'

202. Thus it appeared to Murphy |. that the phrase “necessitated” involved some degrees of 

necessity or limits as to discretion. In the instant case, the particular provisions introduced 

by the Minister as to income o f a farmer could not be said to have been “necessitated” by 

the obligations o f membership o f the Community. Murphy J. thus proceeded to invalidate 

the scheme. Professor Casey has suggested that the later decision o f the Supreme Court in 

Meagher v. Minister for Agriculture^^ considered infra, would in fact appear to subsequentiy 

confirm the correctness o f the findings o f Murphy J. in Greene v. Minister for Agriculture^ 

However, this seems difficult to accept in view of the low and pragmatic threshold set by the 

Meagher Court for delegated legislation to be constitutional and immunised from review, 

whereas the Greene decision suggests some more formal limits to implementation without 

specifying those Limits.

203. O f note, further, is the decision o f Condon v. Minister for Agriculture*^ which concerned a 

challenge to the Ministerial scheme that sought to implement Community Regulations as to

«  At p. 25.

«  [1994] 1 IR329.

ConstitutionalLaiv in Ireland (3''‘* ed., Roundhall, 2000) p. 212. 

Unreported, High Court, 12''' (3ctober, 1990; [1993] IJEL 151.
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milk quotas. W ithout any analysis o f existing case law or the legislative history to Article 

29.4.10, Lynch J. in the High Court held that where the details, as therein, of the 

implementing Community Regulations were reasonable  ̂ it was “necessitated” by Community 

obligations. If  the details o f implementation were unreasonable or unfair,'** he held they 

could hardly then be said to be “necessitated” by the obligations o f Community membership 

and would thus be open to Community challenge. Clearly, this test set the threshold for 

validity excessively low, to an administrative law test level and appeared to bypass somehow 

the test o f “necessity” for immunity contained in Article 29.4.10, contrary to its own 

legislative history."*  ̂Yet again, however, Condon has yet to be judicially disapproved o f

204. Chronologically at least, the position had been reached at High Court level o f a particularly 

pragmatic, and wide ranging view of the “necessitated” clause. Thus the constitutional 

immunity therein intended was being upheld both in spirit and in purpose. However, no 

definitive Supreme Court decision had been delivered as to the implications of the immunity 

shield contained in Article 29.4.10 and two key judgements were shortiy to be delivered that 

would critically impact upon this jurisprudence.

At p. 9.

See Hogan & Whyte op.cit. para. 5.3.66.
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PRAGMATISM OVER PRINCIPLE: THE ULTRA DOCTRINE, THE

“NECESSITATED” CLAUSE AND MEAGHER V. M INISTER FOR AGRICULTURE

205. The decision o f the Supreme Court in Meagher v. Ministerfor A^griculture*’̂ is surely the seminal 

decision to be considered as to the interaction o f the ultra vires test and the “necessitated” 

clause, the latter being exclusively considered here/'^ Meagher v. Minister for Agriculture was to 

be the first major consideration by the Supreme Court o f  Article 29.4.10. It also, however, 

has come to represent an unfavourable brand o f constitutional pragmatism, a result- 

orientated jurisprudence o f the Supreme Court o f the day.* It is, moreover, a strange feature 

of Irish constitutional law relating to EU matters that some o f the issues for consideration in 

Meagher v. Minister for Agriculture have yet to be resolved over a decade after the decision. 

Although the decision is rightly criticised by many as an overtly practical approach to the 

domestic dimension o f Community law, it has to be compared and contrasted against the 

current trend in the Supreme Court construction o f the “necessitated” clause in challenges to 

the mres o f  secondary legislation, in order to be properly understood.

206. The facts o f Meagher v. Minister for Agriculture concerned legislation that Member States were 

obliged to implement as to a Directive relating to prohibited substances in animals.^' Ireland 

amended the ordinary Statute o f Limitations time limit applying to summary offences, o f 6 

months, under s. 10(4) o f the Petty Sessions Ireland Act 1851, extending this time limit to 

two years. The applicant farmer was charged with offences under the legislation

«  [1994] 1 IR329.

■*’ The ultra vires doctrine, also known as the Ci^vieiv Press test (see Ci^view Press Co. iJd. v. A n  Chomhairle Oiliuna [1980] IR 

380) as to delegated legislation, is considered in detail below.

See Gw}'nn Morgan A  Judgment Too Far? Judicial Activism and the Constitution (Cork University Press, 2001) Binchy 

“Emerging Trends in Irish High Court and Supreme Court Jurisprudence” Fourth Annual Brian Walsh Memorial 

Lecture, ISEL (9''' November, 2005). See for example, from the same era and a mostly similarly composed Supreme 

Court: Re A  Ward of Court (withholding medical treatment) (No. 2) [1996] 2 IR 79; Attorney General v. X  [1992]1 IR 1; Director of 

Public Prosecutions (Stratford) v. Fagan [1994] 3 IR 265.

Council Directive 8 5 /3 5 8 / EEC.
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implementing the Directive’̂  and sought to challenge the validity o f s. 3(2) o f the European 

Communities Act, 1972 as being contrary to Article 15.2.1, in that it purported to allow the 

Minister to amend primary legislation. S.3 o f the European Communities Act, 1972 

provides that:

207.

1) “A Minister o f State may make Regulations for enabling section 2 o f this Act to 

have fuU effect.

2) Regulations under this section may contain such incidental, supplementary and 

consequential provisions as appear to the Minister making the Regulations to be 

necessary for the purposes o f the Regulations (including provisions repealing, 

amending or applying, with or without modification, other law, exclusive o f this 

Act).

3) Regulations under this section shall not create an indictable offence.

4) Regulations under this section may be made before the 1st day o f January, 1973, 

but Regulations so made shall not come into operation before that day.”

208. The respondents conceded that a statute authorising the Minister to amend law by way of

delegated legislation was invalid. However, it was contended that the impugned measures 

were acts done or measures “necessitated” by the obligations o f membership, pursuant to 

Article 29.4.10, thus shielding the measures from scrutiny.

209. In the High Court, Johnson J. in a bold act o f constitutional construction, declared s. 3(2) of

the Act o f 1972 to be unconstimtional insofar as it entided the Minister to inter alia repeal or

amend legislation, thereby potentially invaliding thousands o f statutory instruments enacted 

pursuant to the section. He held that the Regulations had not been validated by the

European Communities (Control o f  Oestrogenic, Androgenic, Gestagenic and Thryrostatic Substances) Regulations, 

1988.
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procedure set out in s. 3(4) o f the Act o f 1972 and so thus were invalid.”  On appeal to the 

Supreme Court, however, the Court allowed the appeal. Two judgments were delivered for 

the Court, by Blayney and Denham  JJ. respectively, with whom  the rest o f the Court agreed 

more or less, although there are particular nuances to each o f the judgments, that will be set 

out here in detail because o f  their importance.

210. Blayney J. rejected the submission that the Directive did not expressly require a two-year 

time limit and held that the Directive clearly required the offences to be created and 

effectively prosecuted. It was not necessary that the Directive itself should fix a time but 

rather it was for the State to so do. There was no need to make the amendment to the Act o f 

1851 by Statute as the State was, in his view;

free. It was obliged to implement the Directive and is so obliged to choose a 

m ethod o f im plem entation.. (Emphasis suppUed)

Thus he held that although Article 29.4.10 left the choice and form o f the implementation of 

the Directive to the State, it was nonetheless “necessitated” by the obligations of 

Membership, clearly adopting a strong practical stance in this regard.

211. Denham J. by contrast adopted both a legal and practical stance.^ For Denham J., it was 

necessary to read the “necessitated” clause along with Article 15.2.1.^^ Membership of the

■'’3 In the wake o f  the decision, the European Communities (Amendment) Act, 1993 was enacted to assuage fears that all 

statutory instruments enacted pursuant to the Act o f  1972 might be invalid and, in the words o f  one T.D., to “make 

everything legal that the High Court had declared to be illegal, while at the same time insisting in its own legislation that 

this effort was unnecessary because in the Government’s view everything the High Court found to be iUegal is in fact, 

legal.” (Mr. Phil Hogan T.D., 44 D dil Debates 1709).

5-* At pp. 351-360.

55 P. 360.

5'’ See Travers “The Constitutionality o f  the Implementation o f  EC Directives into Irish Law Revisited” (1994) 88 GLSI 

99, 100 who suggests that Denham J.’s judgement accords more with democratic principles, where by contrast, Blayney 

J.’s emphasis on appropriateness and effectiveness is more accommodating to Government Ministers . It is argued here
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Community did not require a special form or m ethod o f implementation to be adopted, but 

as the Regulations were made pursuant to s. 3 o f the Act o f 1972, the Directive was binding 

as to the result to be achieved. She held that:

“If  the Directive left to the national authority matters o f principle or policy to be 

determined then the “choice” o f the Minister would require legislation by the 

Oireachtas. But where there is no case made that principles and policies were 

determined in the Directive, then legislation by a delegated form, by Regulation, is a 

valid choice.” *̂

212. Hence the Regulations pursuant to s. 3 o f the Act o f 1972 amounted to a mere giving effect 

to the “principles and poUcies” o f the Directive. Rather, Denham  J. held that to require the 

Oireachtas to legislate would be sterile and artificial^’ and to say that the Regulations breached 

Article 15.2.1 in fact was based on a false premise that the Minister was determining policy.

213. The test here adopted by Denham J. of a legal standard, that o f reading the “necessitated” 

clause with Article 15.2.1 and Article 29.4.10, is classically a harmonious construction of 

constitutional questions.'’" However, this wiU always be a subjective analysis and it is difficult 

to discern from such a harmonious test what “principles and policies” are evident. To 

suggest that requiring the Oireachtas to legislate would be sterile has been refuted by 

numerous commentators- an “omnibus Statute” could have been used to incorporate many 

Directives, for example.’’' Overtly, the analysis reached is a practical and result-orientated

that this perhaps is an unduly far-fetched interpretation o f  the judgements and that, in reality, both are deeply rooted in 

pragmatism, with Denham J. giving more o f  a constitutional gloss to the matter. See also Carney “Meagher v. Minister for 

Agriculture'. An Opportunity to Angel Dust Article 29.4.5” (1995) 13 ILT 187.

At p. 365.

At p. 365.

■w At p. 367.

See Hogan & Whyte op.cit. para. 1.1.12 et seq.

See Travers “The Constitutionality o f  the Implementation o f  EC Directives into Irish law Revisited” (1994) GLSI 99.
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one, to save the constitutional validity o f potentially thousands o f  statutory instruments. 

Moreover, the level at which Denham  J. discerns a policy is particularly curious. As is rightly 

put by one commentator:

“ Pi]ow could it seriously be argued that the decision taken to extend the time Umit to 

two years was not a policy choice which had been taken by the national 

authorities?”*’"

214. The Constitution Review Group, in reviewing the substantive operation o f Article 29.4.10 in 

1996, concluded that whilst they did not recommend change so as to require the 

implementation o f Community directives by way of primary legislation if  the amendment of 

a statute were involved, nonetheless they sought to draw attention to deficiencies o f the 

operation o f s. 3 o f the European Communities Act, 1972, which permitted Ministerial 

amendment o f Stamte by way o f delegated legislation, noting the Meagher decision in this 

regard.^ Those deficiencies, they noted, entailed the absence o f appropriately scrutinised 

secondary legislation, that could have major constitutional effects or could have substantive 

regulatory impact, that could result in powers being accorded to a Minister in the absence 

rigorous Oireachtas debate or, in fact, any substantive consideration whatsoever. However, 

the review undertaken by the G roup was, it is submitted, a particularly narrow one without 

much discussion or deliberation and temporally was a review that was to take place prior to 

many changes o f major constitutional significance, domestically and at European level 

discussed above that would impact with major significance upon the “necessitated” clause, 

that surely tempers its conclusions. One indeed wonders how the reasoning o f the Supreme 

Court might have been different had the Meagher decision been delivered after the passing of 

legislation similar to the European Union (Scrutiny) Act, 2002, adopting a model of 

systematic parliamentary scrutiny for all European legislation implemented.^"' Arguably, what 

is m ost curious about the decision in Meagher v. Minister for Agriculture is the manner in which

Hogan “The Implementation o f  European Union law in Ireland: The Meagher ciise and the democratic Deficit” (1994) 

2 IJEL 190, 197.

‘'5 Bjport of the Constitution B^vieiv Group (Constitution Review Group, 1996) p. 113 et seq.

As to this see Ch. 6.
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the “necessitated” clause is sidestepped so radically and that the “principles and policies” test 

appears to be the primary focus o f the decision in order to overcome the former. The 

analysis o f “principles and policies” and what is “necessitated” by the obligations of 

Membership does not evolve and the finding o f the former seems to entail the finding o f the 

latter, because of it.

215. A powerful critique is leveled by Whelan at the decision in Meagher v. Ministerfor Agriculture as 

follows: if the Court of Justice says that a measure must be legally effective to be appropriate 

as a means o f implementing EU law, and the Supreme Court (as in Meagher v. Minister for 

Agriculture') says that a measure need only be appropriate to be legally effective, a vicious 

circle is created.*^  ̂ Whelan’s soludon is to abandon the Supreme Court test in favour o f a 

strict test o f necessity by reference to EC law requirements.'^*' I f  so, a measure satisfies Article 

29.4.10. The difficulty with this otherwise compelling analysis is that the Supreme Court 

does not in fact require a measure to be appropriate to be legally effective, it merely requires 

it to be doing something legally effective because o f the pragmatist tone o f the decision. 

Further, if we are to adopt a strict test of necessity along the lines o f what Whelan suggests, 

we clearly would open up a vast array of measures to scrutiny.*’’ W hether or not one thinks 

that is a good idea, is an autonomous domestic test that relies upon objective standards ever 

going to be the paradigm solution?'’** Moreover, another danger is run with the adoption of

“Constitutional law- Meagher v. Minister for Agriculture” (1994) 15 DULJ 152.

Writing in 1974, Temple Lang also favoured such a test o f  “legal necessity under Community law”: “Legal and 

Constitutional Implications for Ireland o f  Adhesion to the EEC Treaty” (1974) 11 CMLRev 167, 170.

After all legal doubt would be generated as to many pieces o f  legislation for the opinion o f  the Court o f  Justice as to 

the level o f  discretion possessed by Member States as to each piece o f  legislation is mostly neither a known nor tested 

fact.

Hogan & Whelan Ireland and the European Union (London, 1995) suggest that Meagher is open to criticism in that is 

overrides fundamental constitutional values in a manner that is unnecessary so far as the separation o f  powers is 

concerned. An interesting suggestion is made by them as to how to reconcile Meagher m d  Crotty v. A n  Taoiseach [1987] IR 

713- they suggest that while Crot^ set out a test o f  strict legal obligation as to European matters, the Supreme Court in 

Meagher adopted a more teleological stance. See also Gwynn Morgan The Separation of Powers in Irish Constitution 

(Roundhall, 1997) p.245 in this regard- to him, the reasoning is in error in that it proceeds from the perspective

that the Minister has no choice, consequently Article 15.2.1 is violated. To him, the proper focus o f  the provision is not
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the Whelan test, of further unnecessary preKminary references being made to the Court of 

Justice similar to that in the McCauley Chemists (Blackpool) l^td. v. Pharmaceutical Society of Ireland 

for guidance as to the interpretation of domestic rules, thereby overburdening the Court of 

Justice with domestic constitutional concerns. ® Perhaps the most satisfactory way of 

summarising the manner in which the Irish Supreme Court dealt with Article 29.4.10 in 

Meagher v. Minister for Agriculture is to describe it as perhaps an unfortunate case of the Irish 

judiciary demonstrating yet again that they are plus communautaire que les Communauth in 

matters relating to the domestic implementation of European matters.

MAHER V. M INISTER FOR AGRICULTURE-. MEAGHER, ARTICLE 29.4.10 AND

ARTICLE 15.2.1 REVISITED

216. The decision of the Supreme Court in Maher v. Ministerfor Agriculture" '̂ is also one of immense 

importance as to the tangled relationship between Articles 15.2.1 and 29.4.10, the latter being 

the focus for consideration here. However, instead of the Ministerial implementation of a 

Directive, as was the case in Meagher v. Minister for Agriculture, this time the Court had to 

address the finer question of the implementation of a Regulation by means of secondary 

legislation. It is a fundamental principle of Community law that Regulations are said by 

Article 249 EC to be “direcdy applicable” unlike the legal effect of Directives. Article 249 

EC provides that:

the Minister-it does not say that the Minister must not determine questions o f  policy. It is rather a positive provision- 

that the Oireachtas is the body that ought to so act. This is the central precept then that is suspended as is necessitated 

by the obligations o f  membership. However, as Gwynn Morgan notes, it is far from every EU Directive that violates 

Article 15.2.1 and in fact an omnibus statute could be used by the Oireachtas to incorporate such Directives etc. This, it 

is submitted, constitutes the most appropriate view o f  the governmental discretion possessed.

See Case C -221/05 Sam McCauley Chemists (Blackpool) iJd. v. Pharmaceutical Society of Ireland, nyr, 13* July, 2006, discussed 

above.

™ [2001] 2 IR 139.
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“A Regulation shall have general application. It shall be binding in its entirety and 

directly applicable in aU Member States.”

217. Thus the objective legal status o f a Regulation is that they are to be “directly applicable” in

the legal orders o f the Member States pursuant to Article 249 EC. The precise meaning of

the term may be disputed,’’ but its essential purpose is that:

“ [T]f each one had to be separately incorporated into each national system in order to 

be legally effective then the Community would grind to a halt. The phrase ‘directiy 

applicable’ obviates this difficulty” .’"

218. Whilst individual Member State action may be required in order to implement a Regulation, 

the substantive objective o f Article 249 EC is nonetheless not altered by this.”  Robinson, 

writing in 1973 as to the newly enacted Irish European Communities Act, 1972,’'* noted the 

criticism the Act had been subjected to in the Oireachtas by virtue o f the failure o f the Act 

to distinguish between Directives and Regulation.’  ̂ Robinson argued that the Act required 

amendm ent to allow for the Oireachtas to play a greater role as to the implementation of

See the distinction explained in WeatheriU Cases and Materials on E U  haiv (6''' ed., Oxford, 2003) Ch. 5.

See Craig & De Burca EU Law: Texts, Cases lii)"Materials (3’’‘*. ed. OUP, 2003) p. 113.

Case Variola v. Amministrai:^one delle Finan;̂ e [1973] ECR 981.

S.3 of the European Communities Act, 1972 provides that:

“(1) A Minister of State may make Regulations for enabling section 2 of this Act to have full effect.

(2) Regulations under this section may contain such incidental, supplementary and consequential provisions as appear 

to the Minister making the Regulations to be necessary for the purposes o f the Regulations (including provisions 

repealing, amending or applying, with or without modification, other law, exclusive of this Act).

(3) Regulations under this section shall not create an indictable offence.

(4) Regulations under this section may be made before the 1st day of January, 1973, but Regulations so made shall not 

come into operation before that day.”

“The Irish European Communities Act, 1972” (1973) 10 CMLRev 352.
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European Regulations. It would appear that it was not for almost 30 years before this 

prescient critique would be laid bare in Maher v. Ministerfor ylgriculture, where it would appear 

that unfortunately the issue was not satisfactorily resolved.

219. In Maher v. Minister for A.griculture, the Minister had enacted the European Communities (Milk 

Quota) Regulations, 2000 pursuant to a Council Regulation.^'' The Council Regulations 

provided in Article 7(l)(b) that “Member States may decide not to apply the provisions on 

transfer o f reference quantities in Article 7(1)”. The domestic implementing Regulations had 

in fact provided for, inter alia, detailed provisions relating to family transactions that were not 

contained in the Council Regulation and thus constituted an exercise o f some discretion on 

the part o f the Oireachtas. The applicants in Maher v. Minister for Agriculture were the holders 

of lands with a milk quota in which they alleged they possessed property rights that were 

infringed upon by the provisions o f the Regulations and that the Regulations were not 

“necessitated” by the provisions o f Article 29.4.10, being ultra vires Article 15.2.1. In the 

High Court, CarroU J. held that the discretion which had been left to the Member States was 

within the “principles and policies” o f the Council Regulation and was thus intra vires?'’ 

Hence, she held, the Regulations were “necessitated” by the obligations o f membership o f 

the Community.^* O n appeal, the judgments o f the Supreme Court diverged considerably in 

substance on the issue and will, accordingly, be examined individually.

220. Keane C.J. proceeded from the basis that Membership o f the Communities was dynamic in 

nature. Had s. 3 o f the Act o f 1972 not been enacted, he held that it would have been 

necessary for Directives and Regulations to be implemented by way o f an Act o f the 

Oireachtas.^'^ Considering the decisions o f Denham  and Blayney JJ in Meagher v. Minister for 

Agriculture, Keane C.J. concluded, arguably somewhat unsatisfactorily, that neither decision

Council Regulation (E Q  No. 1256/99.

[2001] 2 IR 139-157.

7* Despite extensive submissions on the point, Carroll J. refused to consider the legislative history o f Article 29.4.10: see 

pp. 145-146,

75 At p. 176.
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lent support to the interpretation contended for by counsel, to the effect that where it was 

convenient or necessary for a Community measure to be implemented in the form of a 

Regulation rather than an Act, that the making o f the Regulation could be said to be 

“necessitated” by the obligations o f membership. However, he also held that;

“Doubdess, where no policy choices are left to the Member State, expedition is one of 

the facts which may le^timately be taken into account in deciding to opt for the making o f a 

Regulation rather than the enactment o f primary legislation, but it would be a serious 

overstatement to say that it justifies the making o f Regulations rather than the 

enactment o f an Act in the case o f every Directive o r . . .Regulation.. (Emphasis 

supplied).

221. That conclusion, he stated was reached by him without any consideration o f the change of 

wording o f the Third Am endm ent o f the Constitution Bill, 1971 from “consequent on” to 

“necessitated” . The discretion that Ireland possessed in this regard had been reduced to 

almost vanishing point and he held that the relevant “principles and policies” were to be 

found in the Council Regulation and that the secondary legislation was intra vires without 

more.

222. Denham  J. did not examine the issue as to whether the implementing Regulations were 

“necessitated” per se and instead cited from her own decision in Meagher as to the role o f the 

Oireachtas becoming “sterile,” if  an Act o f the Oireachtas was employed so as to implement 

the Council Regulations. She thus concluded that the relevant “principles and policies” were 

to be found in the European Regulation and that it was open to the Minister to proceed by 

way o f statutory instrument.*" The case was not, she held, about any putative democratic

»«P. 182.

It is w orth  observing that D enham  J, is the only rem aining m em ber from  the Meagher cou ti here. 

P. 209.
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deficit.*^ H ow ever, the difficulty with this m uch is to  underline how  diverse the basis o f  the 

decisions o f  K eane C.J. and D enham  J. remains.**"* Murray J. considered exclusively the 

right to property  and thus did no t address any point as to w hether the Regulations were 

“necessitated” by m em bership o f  the Com m unities or Union.

223. F o r FennellyJ., the substantive issues for consideration were to be m ore logically addressed. 

Thus, the first question arising was as to  w hether the Regulations represented a valid exercise 

o f  the pow ers delegated to the Minister. I f  that was the case, this entailed that they were 

valid, whereas if  no t, the question o f  w hether they were “necessitated” did no t arise. O n  that 

basis, it was no t necessary for Fennelly J. to consider the issue o f  w hether they were 

“necessitated” and he upheld the Regulations as a valid m ethod o f  transposition. However, a 

num ber o f  interesting observations as to the “necessitated” question were m ade by Fennelly 

J. H e refuted any suggestion that the im plem entation o f  C om m unity law m ight necessarily 

be carried ou t by Regulation. Rather, the issue o f  “necessity” was m ore appropriately 

considered by reference to  the conten t and no t the form  o f  the instrument.**'’ He further took 

issue with the argum ent that the Meagher court had upheld im plem enting measures to be 

“necessitated,” notw ithstanding the discretion possessed by Ireland as to im plem entation 

generally.**’ Rather, he held this was to confuse the interpretation o f  the question o f being 

“necessitated” w ith the interpretation o f  C om m unity law.

224. How ever, there are m any w ho contend that the decision in Maher is incorrect as a m atter o f 

dom estic law and that while a national im plem entation m easure m ust comply with general

A t p. 222.

Murphy J. did not deliver a judgm ent and instead concurred with D enham  J.

A t p. 223 et seq.

A t p. 252.

It was argued (see p. 253) that on  a true analysis o f  the Com m unity D irectives at issue in Meagher that Ireland as a 

M em ber State had discretion and was n o t bound to adopt the particular im plem enting m easures and that the Court in 

Meagher h.3.d nonetheless still found them  to be necessitated.
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Com m unity law principles, that to apply the Cityview Press test, considered below in detail,** 

here as to  delegated legislation is “ to m uddy the waters” . F o r Costello, Ireland had a policy 

choice to  make in the im plem entation w hich was for the O ireachtas under Article 15.2.1. 

How ever, in general, Maher is regarded as a reconsideration o f  Meagher and its less lenient 

stance on any general im m unity attaching to  im plem enting measures.'^*’ It is probably 

incorrect to suggest as Travers does, that the Maher court shifted the focus from  w hat is 

“necessitated” by the obligations o f  m em bership to that o f  the respect for the separation o f 

powers, an unduly simplistic interpretation thereof T he essential difficulty with Maher is that 

we are left w ithout doub t that pragmatism  can prevail, b u t that the range o f  precise factors 

to  decide when pragm atism  m ust prevail remains undefined. Arguably the change in wording 

in the E uropean  Com m unities Bill, 1971, im m unising m easures necessitated by m em bership 

and n o t those merely “consequent upon” m em bership is greatly significant still, even over 30 

years later and yet this critical difference is no t considered m uch judicially. M oreover, the

The ultra vires doctrine, also know n as the Cityvieiv Press test (see Cityview Press Co. Ltd. v. A n  Chomhairk Oiliuna [1980] IR 

380) as to delegated legislation, is considered in detail below.

Costello “E uropean Com m unity Judicial Review in the Irish Courts-Scope, Standards and the Separation o f Powers” 

in Lucey & Keville eds Irish Perspectives on E C  Imw  (Roundhall, 2003) p. 38. Costello has suggested that the policy choice 

o f  the M em ber States was no t as constrained there as the Supreme C ourt analysis w ould suggest, such that the 

im plem entation cannot be regarded as a m atter o f  policy.

Jbid. See also H ogan & W hyte op.cit. 5.3.71, where it is stated that as a result o f  Maher v. Ministerfor Agriculture'.

“it can never be said that the transposition o f  a Comm unity legislation by means o f  a statutory instrum ent is itself 

‘necessitated’ for the purposes o f  Article 29.4.10... [and th a t]...it is clear that the critical test in this area is w hether the 

Directive which is sought to be transposed by way o f  primary legislation .. .would be superfluous [to transpose in such 

fashion].”

This appears to be an unduly optimistic interpretation o f  Maher v. Minister fo r  Agriculture and given the divergences 

between the opinions o f  the collegiate court, perhaps they might best be m ore narrowly construed as to implementing 

European Regulations w here some discretion is possessed at national level.

It is probably incorrect to  suggest as Travers does, that the Maher couTt shifted the focus from  w hat is “necessitated” by 

the obligations o f  m em bership to  that o f  the respect for the separation o f  powers. Travers “The Reception of 

Community Legislation into Irish Law and Related Issues Revisited” (2003) 37 Ir. Jur. 58, 81. I t seems difficult also to 

concur with his general thesis that as a result o f  Maher v. Minister fo r Agriculture, that a significant increase in the am ount 

o f  primary' legislation used to  im plem ent European legislation wiU occur. It did no t appear to occur since Meagher v. 

Minister for Agriculture (indeed see the com m ents made by Mary Finlay SC, as she then was, in the course o f argum ent in 

Maher v. Minister fo r Agriculture, indicating that extensive Ministerial usage had been made o f  statutory instruments 

pursuant to s. 3 E uropean Comm unities Act, 1972 since Meagher v. Minister fo r Agriculture).
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tenor o f Meagher remains without a convincing rebuttal from the collegiate court in Maher 

and there appears to have been little effort to disapprove o f the result-orientated view 

prevailing in the Meagher Court.

225. It is submitted what is clearly an issue here, that was dismissed without much analysis by the 

Supreme Court, was surely that the proceedings concerned Regulations which are, as a result 

o f Article 249 EC, directly applicable and binding in their entirety. That no Member State 

action is per se legally objectively required,'"*" is itself an im portant issue to consider, that the 

Court in Maher did not. The fact that Member State discretion has become much more 

common in Regulations resulting in a greater need for implementing measures, does not 

alter the strict legal position that a Regulation is direcdy applicable. Thus it is submitted that 

the Maher Court in fact misinterpreted the Council Regulation at issue with respect to 

Member State discretion.'^’ Whilst the Court is interpreted here to have clarified that no 

immunity attaches per se to domestic implementing measures, the Meagher interpretation of 

the “necessitated” clause and the factors that must be considered as to the operation o f the 

clause have yet to receive a thorough consideration.

226. It is o f great significance that a mere Ministerial declaration in the Dail chamber that a 

measure is putatively “necessitated” by the obligations o f membership'^'' is insufficient now 

in law, because o f the decision in Maher and that a searching analysis as to “principles and 

policies” must be conducted first. W hether the Irish courts remain the final arbiters o f the 

matter now is not without question, in the wake o f McCauley Chemists (Blackpool) l^td. v. 

Pharmaceutical Society of Ireland?'  ̂ This might be particularly so in the case o f a Minister

However, see Doherty “Land, Milk and Freedom- Implementing Community law in Ireland” (2004) 11 IJEL 141; 

Doherty “The Constitution and the Implementation o f  EC law” Paper delivered to ISEL, Dublin (24* January, 2005) 

and Hogan & Whyte Kel^: The Irish Constitution (4* ed., Lexis-Nexis, 2003) para. 5.3.71 et seq.

Although often Member State discretion will be contained in Regulations.

Witness how the Keane CJ. held that Member State discretion had been reduced to “vanishing point” at p. 185.

See the discussion as to the new parliamentary scrutiny regime in Ch. 6.

See Case C -221/05 Sam McCauley Chemists (Blackpool) L td  v. Pharmaceutical Society of Ireland, nyr, 13'*'July, 2006, discussed 

above.
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purporting to protect fundamental rights in the implementation o f Community law, matters 

discussed below.'^*’

BROW NE V. A TTO R N E Y GENERAL and K E N N E D Y V. A TTO R N E Y GENERAL: 

THE CURRENT STATE OF THE ULTRA r/AE'5DOCTRINE AND THE

“NECESSITATED” CLAUSE

227. The Supreme Court has recentiy had to revisit the Meagher v. Minister for Agriculture and Maher

V. Minister for Agriculture jurisprudence in both Browne v. Ireland^ and Kennedy v. Attorney

General* The latter pair o f cases that bear striking similarities, when considered together, are 

a particularly good barometer o f the current difficulties in Irish constimtional law as regards 

the implementation o f European Union law over 30 years after membership of the 

European Union, with which the Supreme Court continues to grapple.

228. In Browne v. Ireland, the Applicant was a master of a fishing vessel that was charged for being

in breach o f drift net Regulations. The Applicant had challenged by way of judicial review

the vires o f  an Order' '̂^ made pursuant to s. 223A o f the Fisheries (Consolidation) Act, 1959, 

as amended, as being ultra vires and in violation o f s. 3(1) o f the European Communities Act 

1972 or, if  intra vires, that the delegation was in breach o f Article 15.2.1 o f the Constitution.'*’ 

In the High Court, Kearns J. noted that both sides had agreed that the use o f a statutory

For a discussion as to whether the use o f  secondary legislation to im plem ent all o f  Ireland obligations in relation to the 

new com petition law regime after EC Council Regulation 1 /2 0 0 3  is “necessitated” pursuant to Article 29.4.10, see Lucey 

“Application o f  European Com m unity Com petition Law: Som e Im plications o f  Bunreacht na hEireann” in Lucey & 

KeviUe eds., Irish Perspectives on E C (Roundhall, 2003), p. 105 et set],

[2003] 3 I.R. 205.

98 31s. May, 2005.

Sea Fisheries (Drift N ets) Order, 1998.

100 Order o f  1998 was made pursuant to s. 223A o f  the Fisheries (Consolidation) A ct, 1959, as amended, for the 

stated purpose o f  g iving effect to Council Regulation EC N o . 1 2 3 9 /9 8  and provided that in relation to drift nets that an 

individual was not to cause or perm it a person to fail to com ply with provisions o f  the Regulation.

201



instrument rather than an Act o f the Oireachtas was the m ost appropriate vehicle for 

transposition, as the detailed rules were not “necessitated” by the obligations of 

membership. The key question remained whether Community law set out the relevant 

principles so as to obviate the need for domestic primary legislation. Kearns J. held that a 

choice between different enforcement measures did not represent a significant reservation of 

policy given that the EC Regulations required effective sanctions. He concluded that unlike 

in Maher, s.3 o f the Act o f 1972 was not availed o f for transposition. Instead, the Fisheries 

(Consolidation) Act, 1959 was availed o f for transposition, which was not designed to be 

used therefor. S. 3(3) o f the Act o f 1972 required primary legislation. Thus the use o f the 

statutory instrument pursuant to a section o f the Act o f 1959 was ultra vires the Minister’s 

powers and in violation o f Article 15.2.1.

229. O n appeal to the Supreme Court, Keane CJ for the Court held that it was not in dispute in 

the proceedings that the Minister was empowered by s. 3 o f  the Act o f 1972 to make 

Regulations, even where the “principles and policies” being given effect to were not in 

primary legislation. He held that it was clear from the decisions o f Meagher and Maher that the 

fact that the “principles and policies” o f a Regulation were not to be found in an Act o f the 

Oireachtas but rather in the Community measure did not affect its constitutional validity.

230. Thus, he held the O rder at issue was designed to give effect to a Council Regulation and not 

an Act o f the Oireachtas. S.3(3) o f the Act o f 1972 was unequivocal in its terms: a Minister 

could not create an indictable offence by way of Regulation.'°’ Therefore, s. 223A could not

S.3 o f the European Communities Act, 1972 provides that;

“(1) A Klinister o f  State may make Regulations for enabling section 2 o f  this Act to have full effect.

(2) Regulations under this section may contain such incidental, supplementary and consequential provisions as appear 

to the Minister making the Regulations to be necessary for the purposes o f  the Regulations (including provisions 

repealing, amending or applying, with or without modification, other law, exclusive o f  this Act).

(3) Regulations under this section shall not create an indictable offence.

(4) Regulations under this section may be made before the 1st day o f  January, 1973, but Regulations so made shall not 

come into operation before that day.”

202



empower the Minister to make such an offence. S. 224B on the other hand had created an 

indictable offence by way of primary legislation and employing the maxim expressio unius est 

exdusio alterius, it was clear that s. 223A was not intended to empower the Minister so as to 

create an indictable offence. Curiously, he continued as follows;

“VC-liile there was some discussion in the course o f the written and oral submissions 

as to whether the creation o f an indictable offence was “necessitated” by the 

obligations o f our membership o f the communities within the meaning o f Article 

29.4.5° o f the Constimtion, having regard to the provisions o f art. 31 o f the Council 

Regulation o f 1993, it seems to me that that issue does not arise in this case. Hither the 

Order of 1993 was intra vires s. 223A  of the A ct of 1959 or it was not. If  it was within the 

power of the second respondent to make such a Regulation for the reasons advanced 

on his behalf in the High Court and this court, it is not material whether the making 

o f the Regulation in that form was “necessitated” by the obligations o f the State as a 

Member o f the communities. If, on the other hand, the order was ultra vires s. 223A 

and could only have been validly made by the second respondent under s. 3 o f the 

Act o f 1972, it follows that it was o f no effect and it is again unnecessary to consider the 

issue as to whether it was “necessitated" in constitutional terms by our membership of the 

communities. For the reasons I have given, I am satisfied that the making o f the order 

was ultra vires s. 223A o f the Act o f 1959.”’“̂  (Emphasis supplied)

231. The lucid and helpful decision o f Kearns J. in the High Court below is in stark contrast to 

the reasoning o f Keane CJ here that appears less than opaque.’'” There clearly is considerable

[2003] 3 IR  205, 221.

"’5 A nother useful way o f  considering the decision o f  Kearns J. is that o f  the authors o f  Kelfy: The Irish Constitution (4* ed., 

Lexis-Nexis, 2003) para. 5.3.77, w ho note that the Court considered the substance o f  the domestic Regulations as 

necessitated bu t no t the method o f im plem entation. By contrast, compare the reasoning o f  M addox “Legislation by 

Delegation? T he Trinciples and Policies’ T est in Irish Law” (2004) 22 IL T  293, w ho argues that a mere breach o f 

constitutional rights suffices to find delegation unconstitutional in cases such as Brou/ne. W ith respect, this appears to be a 

som ewhat simplistic critique. See the earlier considerations o f  the “necessitated clause” by H ogan & W helan Ireland and
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difficulty with the element of the reasoning o f Keane CJ that suggests that either way, intra 

vires or ultra vires, that the same result is reached: that the question of “necessitated” is 

irrelevant. This begs the questions, if it is irrelevant in either instance, then when is it 

relevant at aU? Surely, the mode o f reasoning of Kearns J is the model to be adopted: is 

primary legislation necessary? Is the secondary instrument “necessitated” by Membership? 

Are the “principles and policies” contained in the parent EC legislation? Is the legislation 

ultra vires the Minister? Surely if it is found that a measure is ultra vires the Minister’s powers 

then it would logically follow that an enquiry would ensue as to whether a measure was 

“necessitated” by the obligations of Membership of the Community.

232. By contrast, for Denham J.,’"”' the issue was a net one which she disposed of as follows. By 

virtue of s.3(3) of the Act of 1972, any Statute purporting to give power to a Minister to 

create an indictable offence had to set out such power in plain and clear language. In this 

case, the Fishing (Consolidation) Act, 1959 did not provide in clear and plain language that 

the Minister had the power to create an indictable offence. Thus in making the Order of 

1998, the Minister had acted ultra vires. Clearly, the reasoning of Denham J. proceeds from a 

fundamentally different premise to that of Keane J, although the two arrive at the same 

conclusion as to the vires of the legislation. Denham ]. did not express any opinion as to the 

question of “necessitated” and instead elected to adopt her own reasoning in Maher and 

Meagher. It seems apparent that the Supreme Court at all costs wished to avoid the issue of 

“necessitated’ in its disposal of the matter’®’ and it is thus most unfortunate that the Supreme 

Court did not elect to adopt the crystalline clear analysis of the Court below.’'̂ '’

the European Union (London, 1995) p. 51 et seq. and Phelan Bjvolt or Evolution: The Constitutional Boundaries of the European 

Communi^ (Roundhall, 1997) p. 328 et seq.

Atp.  221-246.

A point to contend with in the wake o f  cases such as Browne is the criticism made by Doherty (“Land, Milk and 

Freddom- Implementing Community law in Ireland” (2004) 11 IJEL 141, 170), that Browne and Meagher inconsistent 

in view o f  the fact that permits delegation by way o f  statutory instrument to be “necessitated” and constitutional,

whereas Browne indicates a tendency towards a more searching analysis that will strike down constitutionally defective 

instruments. Doherty suggests that while the result in Meagher is not called into question, the mode o f  analysis is. With 

respect, this seems to ignore the clarification o f  Meagher ‘lindL  the fact that lower courts are correctly setting out the

analysis- witness McCracken J. in McCauley Chemists and Kearns J in Browne- is o f  immense significance.
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233. At first sight, the later decision o f the Supreme Court in Kennedy v. Attorney Generaf"^ is 

\drtually indistinguishable from that in Browne v. Ireland on the facts. In Kennedy v. Attorney 

General, a fisherman had been prosecuted for violating the terms o f a license pursuant to the 

Mackerel (Licensing) Order, 1999. In the High Court, 6  Caoimh J. held the Order to be ultra 

vires s. 223A of the Fisheries (Consolidation) Act, 1959 as amended, the same section that the 

Order in Browne v. Ireland had offended against. O n appeal to the Supreme Court, it was 

argued on behalf o f the respondents that the measure was intra vires in that unlike in Browne v. 

Ireland, here the O rder did not implement European Community law and the case did not 

involve a measure giving effect to Community law but rather a measure adopted by the State 

to control sea fishing. The applicant contended that the Minister had acted ultra vires s 3(3) of 

the Act o f 1972 by using secondary legislation to create an indictable offence instead of 

s.3(3) o f the Act o f  1972.

234. Denham J., for the majority o f the Court (Fennelly J. dissented), held that the key issue to 

consider was that ss. 223A and 224B o f the Act o f 1959, as amended, established a schema. 

While s. 223A authorised the Minister to prescribe measures to conserve fish stocks, s. 224B 

authorised the Minister to make Regulations to restrict fishing. The latter, Denham |. held, 

was the objective o f  the O rder at issue and that Browne was not thus distinguishable. The 

specific conditions o f  the order were based on Community law. She held that it could not 

have been the intention o f the Oireachtas to use s. 223A to implement Community law in 

light o f the wording o f s. 224A, which created provisions for offences to be enacted. In a 

curious sentence that wiU be considered below, she stated that;

Subsequent to Browne and Kennedy, Kearns J. was appointed to the Supreme Court, which may impact upon the 

collegiate reasoning in this regard.

Unreported, Supreme Court, 31®' May, 2005; [2005] lESC 36.
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“if s. 223A were considered an appropriate basis for the statutory instrument it 

would, as pointed out by Keane CJ in Browne v. Ireland, be used to circumvent s. 224B 

(quite apart from any consideration o f s.3(3) o f the Act o f 1972)” .

Thus the trial judge was upheld and the appeal dismissed.

235. However, Fennelly J. found himself unable to agree with the majority. Fennelly J. 

summarised the conclusion o f the majority as being that “the O rder could only have been 

adopted under section s. 224B”. He concluded upon analysis o f the High Court decision, 

that the interaction o f national and Community competence was central to the decision of 

the High Court. He found that the Order fell within the Minister’s powers under s. 223A to 

conserve fish stocks and was formulated within the area o f discretion o f Members States. 

The O rder could not, he held, have been made pursuant to s. 224B as its terms had to be 

specified in a Community act to comply with that section. The decision in Browne did not, he 

concluded, determine that no Order could be made under s. 223A. Rather, the Order here 

did not implement or give effect to any Community requirement unlike in Browne. Fennelly J 

labeled as crucial the fact that the Keane CJ in Browne had not based his decision upon s.3(3) 

o f the Act o f 1972 (unlike Denham  J.) but rather upon the terms o f s. 224B and the maxim 

expressio unius est exclusio alterius. Browne was distinguishable on the basis that the Order of 

1998 there implemented a mandatory requirement, whilst here, there was no such mandatory 

requirement being implemented.

236. The difficulty with the decision o f the majority, per Denham  J., is that it proceeds on the 

basis that s3(3) o f the Act o f 1972 is irrelevant to the inquiry and that the Minister could 

have created an offence under s. 224B, when in fact s.3(3) was the basis for her decision in 

Browne. Here the respondent had been charged with an offence pursuant to both the Order 

and s. 223A. With respect, this much (i.e. the charge) appears incorrect in law and s3(3) 

appears not to have been argued with any force by the applicants whatsoever. It is difficult 

to see how she found the cases o f Kennedy and Browne to be so indistinguishable and yet
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proceeded on  such a different basis. Perhaps this is due the fact that her reasoning in Kennedy 

dem onstrates such a degree o f  similarity to that o f K eane CJ in Browne (yet w ho in fact the 

rest o f  the Browne C ourt agreed with and no t D enham  J.). F urtherm ore, even the decision o f  

Fennelly } is particularly problem atic in that it ignores the fact that an indictable offence had 

been created pursuant to the O rder and s. 223A instead o f  s.3(3). S. 224B, however, did no t 

p urport to enact an offence pursuant to s. 3(3), a seemingly critical elem ent o f  the jigsaw.

237. M ore fundamentally to  the present inquiry, the central difficulty remains that the relationship 

between the tdtra vires doctrine and the question o f  w hat is “necessitated” appears stiU 

uncertain after bo th  Browne and Kennedy. M oreover, the dictum o f  K eane CJ in Browne has yet 

to be overruled. Surely if  a M inister has acted beyond his powers this in m rn raises a 

question as to  the relevance o f  Article 15.2.1, as to w hether law m aking was required on the 

part o f  the State and in m rn as to w hether the law was protected  by Article 29.4.10. A key 

question to consider also is the relevancy o f  the “necessitated” test, if  K eane CJ was so able 

to dismiss its application to  a consideration o f  vires. Arguably its redundancy is becoming 

increasingly apparent if it is no t the first test to be considered in a vires challenge. Thus, its 

im munity or lack thereo f w ould be established first, incorporating a consideration o f Article 

15.2.1 and then the question as to its vires w ould be established. Clearly, however, if one 

severs the link betw een the vires test and constitutionality (the “necessitated” question), a 

fundam ental difficulty presents itself. Constitutional im m unity is relevant in a constitutional 

analysis. H ow ever, the fact that it has becom e irrelevant entails that the provisions o f Article 

29.4.10 perhaps have outlived their usefulness and that no  satisfactory means o f  testing 

“necessitated” has been formulated, and thus arguably that the question o f  w hat is 

“necessitated” ought to erased from  its constitutional position.

MCCAULEY CHEMISTS: THE SUPREME COURT INVOKES ARTICLE 234 EC TO 

RESOLVE THE “NECESSITATED” QUESTION

238. The latest installm ent in the jurisprudence as to delegated legislation, the “principles and 

policies” test and its interaction w ith E uropean U nion law has com e in the form o f the
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interesting twist posed by McCauley Chemists (Blackpool) iJ d .  v. Pharmaceutical Society of Ireland}^* 

That the law has been left in a most unsatisfactory state in the wake o f the Supreme Court 

decisions in Browne v. Attorney General'’̂  and Kennedy v. Attorney GeneraP^ is apparent. The 

McCauley decision may in large part fundamentally affect the caselaw to date, heightening its 

potential significance owing to the unusual involvement o f a preliminary reference to the 

Court o f Justice pursuant to Article 234 EC to resolve the matter.

239. McCauley concerned a long awaited challenge pursuant to Articles 15.2.1 and 29.4.10 o f the 

Constitution, to the controversial statutory instrument purporting to implement Council 

Directive No. 85 /433 /E E C  as to the mumal recognition o f pharmacist qualifications, that 

attempted to facilitate the effective right o f establishment across the European Union. The 

Council Directive had been implemented by way o f the European Communities 

(Recognition o f Qualifications in Pharmacy) Regulations, 1991,"' introducing a new s. 2(3A) 

into the Pharmacy Act, 1962. In practice, the Regulations had the effect o f placing anti

competitive obstacles in the way of foreign trained pharmacy graduates from establishing 

themselves in this jurisdiction by reason o f a restriction that was intended to be temporary in 

operation only, but in fact remained in place for well over a decade at the date o f challenge 

at national and European level.

240. Article 2 o f Council Directive provided as foUows:

108 High Court, McCracken J., 31®'July, 2002. The decision o f  McCracken J was appealed to the Supreme Court and an 

order for a preliminary reference to the Court o f  Justice was made by the Supreme Court on 11* May, 2005: see Case C- 

221/05  Sam McCaut^ Chemists (Blackpool) iJd. v. Pharmaceutical Society of Ireland, nyr, IS* July, 2006.

'O’ [2003] 3 IR 205.

Unreported, Supreme Court, 31®' May, 2005.

>"SI. 330 o f  1991.

The domestic Regulations implementing the Directive repeated verbatim the text o f  the Directive, as set out above in 

the text.
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“ 1. Each Member State shall recognize the diplomas, certificates and other formal 

qualifications listed in Article 4 awarded to nationals o f Member States by other 

Member States in accordance with Article 2 o f Directive 85 /432 /E E C  by giving 

such qualifications, as regards the right o f access to and pursuit o f the activities 

referred to in Article 1, the same effect in its territory as those diplomas, certificates 

and other formal qualifications, Usted in Article 4, which it itself awards.

2. However, Member States need not give effect to the diplomas, certificates and other 

formal certificates referred to in paragraph 1 with respect to the establishment of 

new pharmacies open to the public. For the purposes o f applying this Directive, 

pharmacies which have been in operation for less than three years shall also be 

regarded as new.

Five years after the date stipulated in Article 19 (1), the Commission shall submit a 

report to the Council on the way in which Member States have implemented the 

preceding subparagraph and on the possibility o f extending the effects o f mumal 

recognition o f the diplomas, certificates and other formal certificates referred to in 

paragraph 1. It shall make any appropriate proposals.” (Emphasis supplied)

241. In the High Court, McCracken J had Uttie difficulty in disposing o f the matter with 

remarkable brevity. He concluded, upon analysis o f the decisions in Meagher v. Minister for 

Agriculture^^^md Maher v. Minister for Agriculture^''^ that the net issue was whether the 

implementation o f the domestic Regulations had involved a decision o f policy or an exercise 

o f a discretion involving a poUcy. Given that the Council Directive at issue had obUged 

Ireland to change the manner in which it regulated pharmacists, previously pursuant to the 

Pharmacy Act, 1962, he concluded that the Regulations simply repeated that which was 

contained in the Directive and did nothing more. As Article 15.2.1 was not thus brought into

Meagher v. Minister fo r Agriculture [1994] 1 IR  329. As to which, see H ogan & W helan Ireland and the European Union 

(London, 1995) p. 51 et seq. and Phelan Revolt or Revolution: The Constitutional Boundaries of the European Community 

(Roundhall, 1997) p. 328 et seq.

Maher v. Minister fo r  Agriculture and Food [2001] 2 IR 139. See the discussion o f  Maher in Dohert}' “Land, Milk and 

Freedom - Im plem enting Com m unity law in Ireland” (2004) 11 IJEL 141 and H ogan & W hyte Kelfy: The Irish Constitution 

(4''' ed., Lexis-Nexis, 2003) 5.3.71 et seq.
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play, the Regulations were protected pursuant to Article 29.4.10 o f the Constitution, as 

“necessitated” by the obligations o f membership o f the European Communities and Union. 

Thus the Cityview Press test, discussed above in detail, as applied in Maher was applied here 

without more and it is suggested herein that the resulting conclusions o f McCracken J. as to 

Article 15.2.1 and Article 29.4.10 appear much more satisfactory in terms o f logic than that 

o f Keane CJ in Browne.

242. However, the matter was appealed to the Supreme Court and was to subsequendy become 

the subject o f a preliminary reference to the Court o f Justice."^ At Supreme Court level, the 

issues had become refined to whether or not the 1991 Regulations were invalid because o f 

the fact that they purported to amend primary legislation, thereby infringing Article 15.2.1. 

The issue was further narrowed as to whether the restriction o f the Recognition Directive so 

as to exclude EU-registered pharmacists in pharmacies o f less than three years establishment, 

constituted the exercise o f a free-standing discretion based on purely national-law 

considerations.

243. Thus, ostensibly. Article 2.1 o f the Directive imposed a mandatory obligation: “shall 

recognise” and Article 2.2. o f the Directive provided for some type o f discretion; “need not 

give effect” . However, the focus o f  the appeal turned to interpreting Article 2.2 in Hght o f 

the recital to the Directive. The recital provided that that:

“Whereas, under their national policies in the sphere o f public health, which seek 

inter alia to ensure the satisfactory dispensing o f  medicinal products over their entire 

territories, certain Member States restrict the number o f new pharmacies that may be 

established, while others have adapted no such provisions; whereas in these 

circumstances it is premature to provide that the effects o f the recognition o f

Case C-221 /  05 Sam McCauley Chemists (Blackpool) iJ d  and Mark Sadja v Pharmaceutical Socie^ of Ireland, Ministerfor Health 

and Children, Ireland and the Attorney General, nyr, 13* July, 2006.
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diplomas, certificates and other evidence o f formal qualifications in pharmacy must 

also extend to the pursuit of the activities o f pharmacist as the controller o f a 

pharmacy open to the pubHc for less than threejearr, whereas this problem must be re

examined bj the Commission and the Council within a certain period.” (Emphasis supplied).

244. Hence the Council would consider the matter within a “certain period”, a time left 

undefined. Moreover, the key sentence as to it being premature to provide for the effects of 

“less than three years” appears not to have become the focus o f the dispute. Rather, the 

Supreme Court held that the recital referred to a “certain period” and that Article 2.2. 

referred initially to new pharmacies. The three-year limit mentioned in Article 2.2 was not 

referred to further by the Court. Rather, the Court noted that the purpose o f the Directive 

was so as to facilitate free movement. It is submitted, however, that given the particularly 

arbitrary choices contained in the Directive (such as a three-year time limit and not say two 

years), perhaps free movement ought not to be seen as the measure o f all things. The Court 

stated that it was not clear whether as a matter o f Community law Article 2.2. conferred a 

discretion on a Member State or, whether of the contrary, the Council faced with the fact of 

divergent policies had decided to postpone mutual recognition for a “certain period”.

245. With respect, this appears to be a very muddled interpretation o f Article 2.2. In fact, it is 

suggested here, that Article 2 in fact did both o f these things and provided for an obligation 

and a discretion in relation to pharmacists for less than three years, but in general constituted 

primarily a mandatory obligation. The Irish legislature had a legislative choice as to Article 

2.2 by virtue o f the phrase “need not give effect” : in other words it could have given effect 

to a more full bodied form of mutual recognition but it was not a choice exercised as the 

Oireachtas was not involved in the domestic implementation o f the Directive. Moreover, it 

is submitted that it is not the function o f the Irish Supreme Court to examine the proposed 

legislative dimension to existing European legislation, even in this context, and that the

Murray CJ, D enham , Hardim an, Fennelly, and Lavan JJ., the latter sitting on the Suprem e Court. In  the O rder for 

Reference, it is no t clear which m em ber o f  the court delivered the contents o f  the O rder.
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recital ought not to be the starting point for a decision that required a resolution o f  domestic 

constitutional principles relating to Article 15.2.1 and the “necessitated” clause. That the 

Court appears at one point to have been seeking a Council report had it been made available, 

although arguably admissible, is a m ost dangerous position to adopt, being merely extrinsic 

legislative evidence.” ^

246. Noting the difficulties confronting it, the Court openly acknowledged that while it was 

conscious o f  the neutrality o f  Community law in relation to domestic issues, it concluded 

that the matter was crucially dependent to the resolution o f  the dispute and on a literal 

reading o f  Article 234(3) EC, was one that the Court was obliged to refer. Moreover, the 

logic o f  McCracken J., diHgentiy following the established jurisprudence as to the vires 

question and the “necessitated” clause is not adopted here whatsoever.

247. The Court o f  Justice, com posed o f  a chamber o f  five judges, and in the absence o f  an 

opinion from the Advocate General, indicating the lack o f  difficulty that the proceedings 

presented to it in terms o f  novelty and jurisprudence, responded in a more limited fashion to 

the questions raised by the Irish Supreme Court."'' The Court o f  Justice held that the 

Directive had to be interpreted so that a Member State complying with the minimal

The legislation at issue in McCauley Chemists had previously been subject to an unsuccessful challenge in the High 

Court 3 years after the enactment o f the implementing statutory instrument, but on different grounds to those in 

McCaulty Chemists. In Young v. Pharmaceutical Society o f Ireland [1995] 2 IR 91, a foreign trained pharmacy graduate had 

sought to challenge the validity of the Recognition Directive alleging that it was contrary to the freedom of 

establishment provisions o f the Treaty o f Rome, in so far as the Directive did not permit Member States to derogate 

except on public health grounds, entailing that the Irish Regulations had exceeded the permitted derogation. In the High 

Court, Murphy J., whilst noting that Article 2 o f the Recognition Directive conferred upon Member States an 

“unfettered discretion to dispense themselves from the obligation of recognising the specified diplom as...”, held that no 

derogation was contained in the Irish Regulations and that, in any event, the working papers associated with the 

Directive indicated that the limitation adopted in Article 2 was a temporary one. Rather, the Directive was an artificial 

counterbalance to the licensing system adopted in other States. Clearly, the decision o f Murphy J. supports the view that 

some form of discretion was contained in Article 2.2 o f the Directive, mutatis mutandis the Regulations.

Case C-221/05 Sam McCauley Chemists (Blackpool) Ltd. v. Pharmaceutical Society o f Ireland, nyr, 13* July, 2006,
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recognition of diplomas as laid down by the Directive, was not in fact exercising any

discretion. However, the Court took care to note that the Community legislature had

decided to lay down this scheme in “precise and unconditional terms”"''' and accordingly 

deferred to the Community legislature to attend to the ostensible unfairness arising from the 

Directive.

248. The Supreme Court decision in McCauley appears to prom ote an extraordinarily stretched 

interpretation o f the mandatory preliminary reference obligation pursuant to Article 234 EC, 

between national courts o f last instance and the Court o f Justice, arising where a disputed 

point o f European Union law is at issue that has yet to be decided by the Court o f Justice.’"" 

The obligation is one that is designed to ensure the uniform application o f EU law and to 

engender a spirit o f  co-operation between the Court o f Justice and the highest courts in each 

Member State. The interpretation of the mandatory reference obligation by the Supreme 

Court in McCauley appears patently to be one that endangers the nature o f the relationship 

between the Irish Court and the Luxembourg Court, overburdening it with unnecessary 

domestic constitutional questions that could have been resolved on a literal interpretation of 

Article 2.2., in view o f its particular wording and with the assistance o f the recital.'"'

249. Thus, at a European level the criticism may be made that the Supreme Court effectively is

burdening the Court o f Justice with domestic matters o f stamtory interpretation and

constitutional considerations that it does not wish to resolve itself O n a much more 

fundamental level, the decision to refer within the context o f an exercise o f statutory and 

constitutional interpretation clearly does not tally with the decision o f the Irish Supreme 

Court in Browne that deemed, in very similar circumstances, the question o f the

>''>Para. 32.

Whether one reads the mandatory obligation literally or purposively.

McCauley is evidence o f  a desire to increase the Court’s contact with the Court o f  Justice, notwithstanding the 

presence o f a former Advocate General and 2 former Judges o f  the Court now on the Supreme Court bench that might 

have been thought to decrease such a need for contact given the level o f  esoteric experience now sitting on the Irish 

Supreme Court as to European Union law.
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“necessitated” clause to be irrelevant to any enquiry relating to Article 15.2.1,'^’ potentially 

rendering artificial and redundant Article 29.4.10 o f the Constitution.

250. The decision o f  the Supreme Court to refer the case o f McCauley Chemists to the Court o f 

Justice, in order to ensure that the “necessitated” clause is properly interpreted, is yet 

another curious instalment in the Article 29.4.10 jurisprudence and surely represents an 

unfortunate meeting place for Articles 29.4.10 and 234 EC to interface. Prima facie, it is 

submitted that the decision indicates the artificiality o f the current “necessitated” inquiry and 

the danger o f  overwhelming the Luxembourg Court with ostensibly constitutional questions 

as to vires resolvable at national level.

See above.
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RECONSIDERING THE MERITS OF THE “PRINCIPLES AND POLICIES” 

TEST: A STEP TOWARDS THE REFORM OF ARTICLE 29.4.10

251. The Irish Courts have in the past 20 years taken to espousing a particularly austere view of 

the powers o f the Oireachtas to delegate legislation pursuant to Article 15.2.1 of the 

Constitution, notwithstanding the more lenient stance, if even rejection o f such a position, 

adopted not only in the home of the doctrine, namely the US, but also in other countries.

Certain countries expressly provide for the power o f the legislator to delegate legislation 

in their domestic Constitution.’"̂  Delegated legislation has endured a remarkable genesis, 

considering the treatise o f Lord Hewitt o f Bury in 1929, denouncing delegated legislation as 

the “New Despotism ,” that resulted in a British Governm ent Committee o f Investigation.’"'' 

However, in m odern times, in a system o f government wherein a legislative majority is 

enjoyed by the Governm ent in the Houses o f the Oireachtas it seems an unusual act indeed 

on the part o f the Supreme Court to adopt such a rigorous position as to Article 15.2.1,

Casey states in Constitutional Lam in Ireland (3' '̂ ed., Roundhall, 2000) p .228 referring to the US jurisprudence as to 

nondelegation doctrine, discussed in detail below, that “it seems curious that a doctrine w hich now lacks practical 

significance in the land o f its origin should be im ported into Ireland in the 1980s” .

'-■•As to the US position, see Ch. 6. The High C ourt o f  Australia rejected the nondelegation rule as far back as the 1930’s: 

see Victorian Stevedoring and General Contracting Co Ply L td  v Dignan (1931) 46 CLR 73. See also Giris Pty Ltd. v. Commissioner 

of Taxation (1969) 119 CLR 365 and Hanks & Cass Australia Constitutional law: Materials and Commentary (6* ed., 

Butterworths, 1999) para. 6.4.37 et seq. C ontrast this with the position in N ew  Zealand. A lthough delegated legislation is 

subject to judicial review there and also to rigorous parliamentary scrutiny, no non-delegation rule exists and the same 

issues there are no t apparent as those arising in the Irish context, notw ithstanding the existence o f  the N ew  Zealand Bill 

o f  Rights. See Joseph Constitutional and Administrative Law in New Zealand (2"‘* ed., B rookers, 2001) Ch 24.

See, for example, Italy, w hereby in the Italian Constitution o f  1946, Article 76 provision is expressly made for 

delegation, that is that “Legislative pow er may no t be delegated to  the governm ent unless parliam ent specifies principles 

and criteria o f  guidance, and only for limited time and well-specified subjects.”This appears to  be a m ost sensible 

solution.

See The New Despotism (Benn, 1929), resulting in a hastily convened D onoughm ore C om m ittee on M inister’s Powers 

to  be appointed by the British G overnm ent, which was subsequently to report that H ew itt’s conspiratorial allegations 

were w ithout foundation and justified the practice o f  delegation on six factors: (1) Pressure on  parliamentary time (2) 

Technicality o f  subject m atter (3) U nforeseen contingencies (4) Flexibilities (5) O pportun ity  for experiment (6) 

Emergency powers. See Report of the Committee on Ministers’ Powers Cmd. 4060, 10-15.
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particularly the current Supreme C o u r t . T h i s  area may be rightly deemed to be a classic 

“judicial-o-centric” instance o f the operation o f the separation o f powers under Irish law,'^* 

in so far as little deference to the political spheres has traditionally been shown here, 

although the results have not always tallied with the judicial approach. In fact, it has been 

noted that the Irish judiciary have perceived in particularly broad terms their powers to 

reformulate the delegated powers d o c t r i n e .H o w e v e r ,  this trend appears to recentiy have 

begun to be eroded in the controversial decision of Ijeontjava v. Ministerfor Justice'^^’ discussed 

below.

252. The test enunciated by the Supreme Court as to executive delegated legislation was most 

famously set out in the decision o f Cityview Press iJd. v. A n  Chomhairle Oiliuna^’ which in turn 

has unfortunately governed the European dimension to delegated legislation. The Cityviem 

Press principles require extensive autonomous consideration in the present discussion 

because o f the mire o f difficulty surrounding them and how in turn, they have operated to 

complicate the “necessitated” clause test pursuant to Article 29.4.10 o f the Insh 

Constitution, when examining the constitutionality o f challenged European implementing 

legislation. Thus a consideration o f the caselaw generally as to Article 15.2.1 wiU be 

conducted here and it will be contended here that the adoption o f the US approach to 

delegated legislation ought to be considered, in the wake o f developments as to

See Fanning “R eflections on  the Legislative Process follow ing Ijeontjava v. Director o f Public Prosecutionf' (2004) 39 Ir. 

Jur. 286. A s to the current Supreme Court and its governm ental deference in a vast array o f  areas, see Binchy “Emerging 

Trends in Irish H igh Court and Suprem e Court Jurisprudence” Fourth Annual Brian W alsh M emorial Lecture, ISEL (9* 

N ovem ber, 2005).

128 G wynn M organ “’Judicial-O -Centric’ Separation o f  Powers on the W ane?” (2004) 39 Ir. Jur. 142.

Ibid, citing Costello P. writing extra-judicially in “T he Irish Judge as Law-M aker” in Curtin & O ’K eefe eds. 

Constitutional Adjudication in European Communi^ and National Law: Essays fo r  the Hon. Mr. Justice T .F O lli^ in s  

(Butterworths, 1992).

[2004] 1 IR 591.

’5' [1980] IR 381. A s to which, see the analysis o f  the H ogan & W hyte op.cit., para. 4 .2.09 et seq.

See Costello “European Com m unity Judicial Review in the Irish Courts” in Lucey & K eville eds., Irish Perspectives on 

E C  law (Roundhall, 2003) p. 38.
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parliamentary scrutiny at domestic and European level, in m rn operating upon the operation 

of the “necessitated” clause.

THE INTERPRETATION OF CITYVIEW PRESS LTD. V. A N  CHOMHAIRLE

OILIUNA

253. The current operation o f the principles enunciated by the Supreme Court in Cityview Press 

hJd. V. A.n Chomhairk Oiliuna^^ in the decisions o f the Superior Courts, is perhaps best 

summarised as permitting the vast majority o f delegated legislation to be upheld so long as 

the Oireachtas articulates “standards, goals, factors and purposes”.” '* An unusual feature of 

Irish constitutional law is perhaps the reality that “only in extreme cases where the law 

making power is effectively transferred to the executive unabated wiU Article 15.2.1 operate 

to invalidate secondary legislation.” '’  ̂ The presumption o f constitutionality has caused 

immense difficulties in this regard and only in one single case to date has the Supreme Court 

held to be unconstitutional a primary legislative provision for non-compliance with Article 

15.2.1, showing arguably a similar pattern to that in the US Supreme Court.” '' However, the 

rate o f attrition o f unconstimtionaHty is generally high as regards specific delegated 

legislation, considered below, in detail and the caselaw as to delegated legislation is not 

entirely on all fours as regards results with the caselaw as to European delegated legislation.

254. The interaction between the constitutionality o f parent legislation and the vires o f its 

delegated elements in legislation has long had a complicated and vexed history.”  ̂ The

[1980] IR 381. As to which, see the analysis o f  the Hogan & Whyte op.cit, para 4.2.09 et seq.

haurentiu v. Minister for justice [1999] 4 IR 26, at 62 per Denham J. (quoting from the decision o f  the US Supreme Court 

in Mistretta v. United States (1989) 488 US 361). See also Hinds “The Wireless Telegraphy Act, 1926 After Laurentii/’ 

(2000) 18 ILT 250.

See Hogan & Whyte op.cit., at para. 4.2.34.

See haurentiu v. Minister for Justice [1999] 4 IR 26.

See Hogan & Whyte op.cit. at para. 4.2.09 et seq\ Gwynn Morgan The Separation of Powers in the Irish Constitution 

(Roundhall, 1997) p. 235 et seq\ Casey Constitutional]uiv/ in Ireland (3'‘* ed., Roundhall, 2000) p. 233 et seq.
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subjective nature o f the test as to what “principles and policies” '̂ * are and the possibility of 

construing legislation in a variety o f ways entails that the Cityvieiv Press test has not been 

applied uncontroversially.'^'^ There are two specific instances where the Cityview Press 

principles operate: as to the “principles and policies” test and as to the principle that the 

Oireachtas may not delegate the power to make, amend or repeal legislation. There is, 

however, much dispute as to the application o f the principles in the Cityview Press case itself, 

that will be considered here firstly.'”*'’

Cityvieiv Press LJd v. A n  Chomhairle Oilima is described aptly by Gwynn Morgan as the first 

occasion on which the modern caselaw as to Article 15.2.1 begins to take its formulation 

seriously, although its genesis began a considerable time before that in Pigs Marketing Board v. 

Donnelly (Dublin) Although the principle facts o f the Cityview Press case itself appear

uncomplicated, the application o f the principles set out there to its own facts has not proven 

to be uncontroversial and are thus worth recalling. In Cityview Press, the defendant. An 

Chomhairle OiUuna was established by the Oireachtas to regulate training within certain 

areas o f activity and was empowered through the provisions o f s. 21 o f the Industrial 

Training Act 1967 to impose a levy on employers in certain fields.''*" Having imposed an 

equal levy upon all employers in the printing sector, the plaintiff instituted proceedings 

alleging that the s.21 o f  the Act o f 1967 amounted to an unconstitutional delegation of 

legislation to an Executive body. In what was to become a passage with lasting significance, 

the Supreme Court held as follows;

See infra.

'■’'^See Cooke v. Walsh [1984] IR 710 where it w ould appear that the presum ption o f  constitutionality prevailed; see 

M addox “The Legality o f  Henry VIII Clauses” (2004) 9 BR 188; and H ogan & W hyte op.cit., para. 4.2.23 et seq. A 

discussion o f  the remaining case law relating to Article 15.2.1 is unnecessary here, save as to pinpoint particular trends 

and to consider the results as to the European related dim ension to the jurisprudence.

See Gwynn M organ The Separation of Powers in the Irish Constitution (Roundhall, 1997) p. 237 et seq.

141 [1 9 3 9 ] IR 4 1 3  ̂ 421. It is o f  note that m uch US caselaw w ould be put to the Court in subm issions. See also Gwynn

Morgan op.cit. p. 236 et seq. Cf. National Union ofB^ilwaymen v. Sullivan [1947] IR 77.

T he tariff to be levied was provided in s. 21 to be “o f  such am ount as may be appropriate having regard to the

provisions o f  the levy order” .
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“It! the view of this Court, the test is whether that which is challenged as an unauthorised 

delegation ofparliamentaiy power is more than a mere giving effect to “principles and policies” 

which are contained in the statute itself I f  it be, then it is not authorised; for such would 

constitute a purported exercise of legislative power by an authority which is not permitted to do 

so under the Constitution. On the other hand, i f  it be within the permitted limits -  i f  the law 

is laid down in the statute and details only are filled in or completed by the designated Minister 

or subordinate body -  there is no unauthorised delegation of legislative power.

In this instance, in the opinion o f the Court, there has not been any 

unconstitutional delegation o f authority. The Act o f 1967 contains clear 

declarations o f policies and aims and it establishes machinery for the carrying 

out o f  these policies and the achievement of these aims. In particular, the fact 

that there wiU be a levy is provided for in s. 21 and the obligation to pay it is laid 

down. The only matter which is left for determination by AnCO is the manner 

of calculating this levy in relation to a particular industry.” ''*’ (Emphasis 

suppUed).

Cityview Press remains heavily criticised as to the application by the Supreme Court o f the 

principles outlined there to the parent legislation at i s s u e , i n  such a peculiarly vague and 

unstructured fashion, after all, a “principle” or “poUcy” is not always readily discernible.'^^

255. Where the difficulty has also existed has been in certain rather stretched attempts o f the 

Superior Courts to uphold the validity o f delegated legislation and the parent Act underlying 

that legislation. Perhaps the most important and obvious example chronologically of this is

Cityvieiv Press iJd . v. A n  Chomhairle Oiiiuna [1980] IR  381, 399.

See s. 21 itself, providing som ew hat am orphously for the levy to be im posed, where the principle o r policy at work 

might be said to  be difficult to decipher as to the m anner in which it was to be exercised.

See Gwynn M organ op.cit. p. 239.
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the decision o f the Supreme Court in McDaid v. Sheehy^^' overturning Blayney J in the High 

Court below. The Imposition o f Duties (No. 221) (Excise Duties) Order, 1975 (hereinafter 

the O rder o f 1975) had been made by the Governm ent in 1975 in exercise o f the powers 

conferred on it by the Imposition o f Duties Act, 1957. Section 1(d) o f the Act o f 1957 

provided that the Governm ent may by order “impose, whether with or without 

qualifications, limitation, allowances, exemptions or preferential rates, an excise duty ...” 

Section 1 also empowered the Governm ent to revoke or amend any order made. Every 

order woxild have statutory effect upon the making thereof and unless conferred by an Act 

o f the Oireachtas, would cease to have statutory effect without prejudice to the validity o f 

acts done thereunder. The Order o f 1975 made pursuant to s. 1 had, however, been 

subsequently affirmed in s. 46 o f the Finance Act, 1976. The applicant had, as has been 

subsequently noted to be curious feature of the case, only challenged the validity of s.l o f 

the Act and not s. 46 o f  the Act (the affirming or confirming provisions). In fact, any 

declaration he would obtain was in fact to be technically useless to him, a feamre o f the case 

that is o f immense importance.

256. In the High Court, Blayney J. held that the provisions o f the Act o f 1957 amounted to an 

unconstitutional delegation of the legislative powers o f the Oireachtas, as the powers 

delegated were more than a mere giving effect to “principles and policies” . O n appeal, 

however, whilst upholding the decision o f Blayney J. as to the confirming order o f the Act o f 

1976, the Supreme C o u r t F i n l a y  C.J. noted that:

“Had he [Blayney J.] rested his decision solely on the validity o f s 46 o f the Act o f 

1976 and its effect confirming the order, and had this Court overmrned that

146 [1 9 9 1 ] 1 IR 1 . See Cooke v. Walsh [1984] IR 710, where there the infant plaintiff sought to challenge his exclusion from  

the provision o f  free m edical services pursuant to Regulations made under the H ealth A ct, 1970, that otherwise w ould  

have provided free medical services to selected groups. The Supreme Court, in striking dow n the Regulations as an 

attem pt to amend primary legislation by way o f  statutory instrum ent rather than appropriate legislation, declared the 

Regulation ultra vires but upheld the A ct o f  1970 by way o f  a particularly strained interpretation o f  the presum ption o f  

constitutionality.

220



decision, there could be therefore no decision o f the High Court concerning the 

constitutional validity o f s. 1 o f the Act of 1957.. .he [the Attorney General] can have 

no conceivable interest in further pursuing a challenge to the constitutional validity 

o f the Act o f 1957”.’"̂

257. Thus, by sidestepping the question as to the validity o f s.l o f  the Act o f 1957, the Supreme 

Court was able to uphold the validity o f s.l. This overdy stretched and convoluted 

interpretation o f s. 1 is o f major note, given that Henry VIII clauses o f this type'̂ ** arguably 

have little place in a modern Irish constitutional democracy.’'*"'̂ McDaid indicates a particular 

futility to the “principles and poHcies” exercise if  the presumption o f constitutionality was 

undoubtedly to prevail, a theme that is evident in much o f the caselaw. Moreover, McDaid 

once again suggests a rather unhappy approach to the separation o f powers: that it would 

allow potentially some form o f confirmation mechanism, that it would stretch first principles 

in order to uphold the validity o f a section and that it would permanently uphold the validity 

thereof'^"

A t p. 19.

Henry ^^III clauses denote legislation where the parent section perm its the delegate make novel legislation, or, 

alternatively, in the sense employed in the U nited K ingdom, it may entail a statutory provision which makes a grant o f 

authority' to make delegated legislation which may amend the parent A ct or even o ther Acts: see Gwynn Morgan op.cit. 

pp. 246-250.

To similar effect, see Cooke v. Wabh [1984] IR 710, where the Suprem e C ourt engaged in a notably strained 

interpretation o f  the presum ption o f  constitutionality o f  legislation in order to uphold the validity o f  the parent 

legislation, while striking dow n the secondary Regulations made thereunder. See the analysis o f  Gwynn Morgan op.cit., 

p.244.

The frailties o f  McDaid were to be noted in the subsequent decision o f  the High C ourt in heontjava v. Minister for Justice 

[2004] 1 IR 591, although the Suprem e Court on  appeal held that s. 46 o f  the A ct o f  1976 m ust have been considered 

and decided to be constitutional even in the absence o f  challenge, again, it is subm itted, representing a m ost infelicitous 

approach to separation o f  powers principles: see also Fanning “Reflections on the Legislative Process following heontjava 

V. Director of Public Prosecution^’ (2004)39 Ir, Jur. 286.
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258. Arguably the first o f  the more recent decisions o f note in this jurisdiction relating to the 

“principles and policies” test is that o f haurentieu v. Minister for Justice} '̂  ̂ In LMurentieu, the 

Supreme Court had to consider s. 5(l)(e) of the Aliens Act, 1935, which provided inter alia, 

that the Minister could:

“make provision for the exclusion or the deportation and exclusion o f  such aliens from 

Saorstat Eireann and provide for and authorise the making by the Minister o f orders 

for that purpose.” (Emphasis supplied).

259. The Act o f 1935 represented a virtual re-enactment o f the U K  Aliens Act, 1914,’ "̂ a legal 

instrument drawn up by Britain in a time o f emergency to prevent German spies infiltrating 

the State. Article 13 o f the Aliens Order, 1946 provided that:

"‘‘Subject to the restrictions imposed by the Aliens Act, 1935... the Minister may, i f  he deems it to 

be conducive to the public good so to do make an order. ..requiring an alien to leave and to remain 

thereafter out of the Stated (Emphasis supplied).

260. The Applicant in iMurentiu was a Romanian national who sought to challenge the vires o f 

Article 13 o f the Aliens Order, 1946, as contrary to Article 15.2.1 and also claimed that s. 5 

o f the Aliens Act, 1935 gave excessive powers to the Minister. The Applicants claim was 

upheld in the High Court and the Supreme Court. Because o f the importance o f the 

decision, the individual reasoning o f each member o f the court will be addressed. Tracing 

the genesis o f the “principles and polices” test as far back as Pigs Marketing Board v. Donnelly 

(Dublin) Ltd.,^^^ Denham  summarised the case law to date as mandating an inquiry as to

151 [1999] 4 IR 26.

'5- Which replaced the First World War Aliens (Restrictions) Act, 1911.

>53 [1939] IR413.

Hamilton J. agreed with the decisions o f  Denham and Keane JJ.
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whether it would be necessary or inevitable that Minister making the Regulations pursuant to 

the power had to invade the power o f the legislature contrary to Article 15.2.'^^ Considering 

the European dimension to the case law in the form o f Meagher, she concluded that this 

analysis was o f interest here, indicating the “strength o f the principles and policies test in our 

jurisprudence” .’ '̂’ Denham  J. engaged in an extensive analysis o f comparative US and 

Australian caselaw in particular, considering in detail the “intelligible principle” test as 

employed by the US Supreme Court. W hat was not at issue, Denham  J. concluded, was 

sovereignty. The Oireachtas could not abdicate its power to legislate and this was not a 

“Henry VIII clause” type case.'^’ Here, however, unlike in Cityview Press or McDaid, there 

were no “standards, goals, factors and purposes” evident in the legislation, as required by the 

seminal decision o f the US Supreme Court in Mistretta v United States}^^ The scheme here as 

to immigration was run by a Minister for the executive and it had to be m n in a 

constitutional and fair manner. In dismissing the appeal she held, however, that the 

Oireachtas here had abdicated its power.

261. The dissent o f Barrington noted that one o f the tasks o f legislation was to strike a 

balance between the rights o f the individual citizen and the exigencies o f the common good 

and that in the complexity o f modern society an immediate answer was not always 

p o s s i b l e . H e  held that it was possible to discern a policy from the Act, that aliens had no 

right to be in Ireland and could be excluded or deported at any time unless the Minister saw 

fit.''’' Here, however, the Oireachtas had sought to regulate this sphere o f life and this was a

She also held that the “necssary or inevitable” test was apt in construing Henry VIII clauses, as in Harvey v. Ministerfor 

Social Welfare [1990] 2 IR 23.

1.S6 jii com m entators w ould  agree w ith this analysis o f  the Supreme Court jurisprudence: cf. Costello “European  

Com m unity Judicial R eview  in the Irish Courts-Scope, Standards and the Separation o f  Pow ers” in Lucey & Keville eds 

Irish Perspectives on E C  Laa/ (Roundhall, 2003).

'*^See the account o f  G w ynn M organ op.cit., at pp. 246-250.

A t p. 62. See Mistretta v United States (1989) 488 US 361. See the analysis o f  the US caselaw there from  pp. 51-58.

'55 A t pp. 63-77.

A t p. 70.

A t p. 71
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matter for the Oireachtas and not the Court, thus warranting that the appeal was to be 

allowed.

262. Keane considered, inter alia, the change wrought by s. 5(l)(e) o f  the Act o f 1935 and 

stated that it was not conferring an unrestricted power on the State to deport aliens, rather 

that power was already vested in the S t a t e . T h e  alteration in the law, thus he held, could 

not be described as a policy. The Oireachtas had determined that the policy in this area was 

to be the responsibility o f the Minister. Whilst the exercise o f  a rule making power subject to 

annulment by either House o f the Oireachtas was a valuable mechanism, it could 

nonetheless still become something o f a blunt instrum ent.’*’'* Keane J. thus concluded that 

s.5(l)(e) was inconsistent with Article 15.2.1 o f the Constim tion.’*’̂

263. A m ost interesting feamre o f LMurentiu is that it constitutes the sole Supreme Court decision 

in which Article 15.2.1 is employed as a basis to strike down delegated legislation, despite the 

employment o f such a low threshold for constimtionality by D enham  J. as to “standards, 

goals, factors and p u r p o s e s . T h e  absence o f the operation o f the presumption o f 

constitutionality is o f major importance as to the understanding o f the decision here that 

arguably is not analogous to the general tenor o f the caselaw.

'<>2 A t pp. 78-96.

A t p. 92.

A t p. 93.

Cf. the brief dissent o f  Lynch J. from  pp. 96-98. In essence, he held that that the M inister in making the Aliens Order, 

1946 had not changed the law in any way at all and had merely applied the law arising from  the sovereignty o f  the State. 

Accordingly, s.5 o f  the A ct o f  1935 was n ot inconsistent with the Constitution.

166 P qj many other m ore rudimentary applications o f  the “principles and policies” doctrine, see for exam ple In the Matter 

oJKey^rticle 26  and the tanning and Devetopment Bill, 1999 [2000] 2 IR 321; O ’N eill v. M inisterfor Agriculture [1998] 1 IR 539; 

Cronin v. Competition Authority [1998] 1 IR 265; Harvej v. Minister fo r  Social Welfare [1990] 2 IR 232.
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264. The subsequent decision o f  the Supreme Court in Ijeontjava v. Minister for Justice''  ̂ is an 

extremely important one so far as the doctrine o f  ultra vires is concerned, in view o f  the 

unusually bifurcated approach to strict constitutionality adopted therein. Ijeontjava has been 

forcefully criticised as being “replete with passages that genuflect to the principle that the 

Constimrion assigns legislative powers to the Oireachtas,” whilst on the other hand debasing 

the same values therein, a far-reaching criticism indeed.'*’’̂ In Ijeontjava, the applicant was a 

Lat\aan charged with an offence o f  remaining within the jurisdiction after a date set from a 

condition imposed upon her as an alien. She sought a declaration that Article 5(6) o f  the 

AUens Order, 1946 was ultra vires s. 5(1) o f  the Aliens Act, 1935 and a declaration, if  

necessary, that s. 5(1) o f  the Act o f  1935 was unconstitutional, in addition to a declaration, if  

necessary, that s. 2(1) o f  the Immigration Act, 1999 was unconstitutional, the latter forming 

part o f  the controversy here.'*’'’ The second applicant, Chang, sought a declaration that Art. 

15 o f  the Aliens Order, 1946 was ultra vires s.5(1) o f the Act o f  1935 and the same further 

declarations as sought by the first applicant.'™

heontjava V. Director o f Public Prosecutions [2Q0A] 1 IR 591.

K.8 ^gg panning “Reflections on the Legislative Process following Ijeontjava v. Director of Public Prosecution^' (2004) 39 Ir. 

Jur. 286.

Section 5(1) o f  the Aliens A ct 1935, as amended, provided, inter alia\-

"The M inister may, if and w henever he thinks proper, do by order (in this A ct referred to as an aliens order) all 

or any o f the following things in respect either o f  all aliens or o f  aliens o f  a particular nationality or otherwise o f a 

particular class, or o f  particular aliens, that is to say:-

(h) “require such aliens to  comply, while in Saorstat Eireann w ith particular provisions as to registration, change of 

abode, travelling, em ploym ent, and o ther like maters.”

Art, 15 o f  the Aliens O rder, 1946 provided that:

“ (1) Every alien shall produce on dem and, unless he gives a satisfactory explanation o f the circumstances which prevent 

him from so doing, either—

(a) in case he is registered o r deem ed to be registered under this O rder, his registration certificate, or

if) in any o ther case, a valid passport o r some o ther docum ent satisfactorily establishing his nationality and identity.

(2) In  this Article the expression "on demand" means on dem and made at any time by any immigration officer or 

m em ber o f  the G arda Siochana.

(3) T he provisions o f  this Article shall not apply to—

(a) an alien under the age o f  16 years, or

(/>) an alien w ho  was bo rn  in Ireland, o r

(f) an alien w om an w ho is married to o r is the widow o f an Irish citizen.”
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265. S. 5(1) o f  the Aliens A ct, 1935 provided that:

“T he M inister may, if  and w henever he thinks proper, do by order (in this Act 

referred to  as an aliens order) all or any o f  the following things in respect either o f  all 

aliens o r o f  aliens o f  a particular nationality o r otherw ise o f  a particular class, or o f  

particular aliens, that is to  say:—

{ a )  prohib it the aliens to w hom  the order relates from  landing in o r entering into 

Saorstat Eireann;

{ b ) im pose on such aliens restrictions and conditions in respect o f  landing in or 

entering into Saorstat E ireann, including limiting such landing or entering to 

particular places or prohibiting such landing or entering at particular places;

{ c )  p roh ib it such aliens from  leaving Saorstat Eireann and for that purpose prohibit 

such aliens from  em barking on ships or aircraft in Saorstat E ireann;

{ d )  im pose on  such aliens restrictions and conditions in respect o f  leaving Saorstat 

E ireann including limiting such leaving to particular places or particular m eans o f 

travelling or prohibiting such leaving from  particular places or by particular m eans o f 

travelling;

[ e )  m ake provision for the exclusion or the deportation and exclusion o f  such aliens 

from  Saorstat E ireann and provide for and authorise the m aking by the M inister o f  

orders for that purpose;

( / )  require such aliens to  reside or remain in particular districts or places in Saorstat 

E ireann;

( ^ ) prohib it such aliens from  residing or rem aining in particular districts or places in 

Saorstat E ireann;

{ h ) require such aliens to  comply, while in Saorstat E ireann, w ith particular 

provisions as to  registration, change o f  abode, travelling, em ploym ent, occupation, 

and o ther like m atters.”

226



266. Art. 5(6) o f the Aliens Order 1946 provided that:

“An immigration officer may attach conditions as to the duration o f stay and the 

engagement in business permitted to an alien granted leave to land, and the alien 

shall comply with the conditions.”

267. Finlay Geoghegan J. in the High Court held that nothing in s. 5(1) o f the Act o f 1935 had 

indicated an intention on the part o f the Oireachtas to confer on an immigration official a 

power to determine the time for which an alien could be permitted to remain in the State. 

Thus Art. 5(6) was ultra vires s. 5(1) o f the Act o f 1935. As to the second applicant, she held 

that Art. 15(1) was intra vires s. 5(l)(h) o f the Act o f 1935 as s. 5(l)(h) expressly authorised 

the Minister to make an order which required aliens:

“ to comply, while in [the State], with particular provisions as to registration, change 

o f abode, travelling, employment, occupation" and also in relation to "other Uke 

matters” .

268. As to the constitutionality o f the section, however, she held that s. 5(l)(h) purported to give to 

the Minister a very broad authorisation as to the provisions which he may specify with which 

an alien may be required to comply. Further, the requirement to produce identity documents 

on demand in Art. 15 o f the O rder of 1946 was sufficiently related to the type of matter 

expressly specified in para, (h) and in particular, registration to come within the generic 

description o f "other Uke matters” . However, the Act o f 1935 did not set out any policies and 

principles according to which the power given to the Minister under s. 5(l)(h) to require aliens 

to comply whilst in the State in relation to the matters set out therein with "particular 

provisions" should be exercised, and was thus inconsistent with Article 15.2.1. Thus the case
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was not capable o f being differentiated from that in the luiurentiu decision, despite some 

qualitative differences existing between the provisions in s. 5(l)(e) and 5(l)(h).’ ’̂

269. The extraordinary provisions o f s.2(1) o f the Immigration Act, 1999, were introduced in 

the wake o f the iMurentiu decision by the Oireachtas to cure any potential constitutional 

deficiencies and provided that:

“Every order made before the passing o f this Act under section 5 o f the Act of 

1935 other than the orders or provisions o f orders specified in the Schedule to 

this Act shall have statutory effects as if  it were an Act o f the Oireachtas.

If subsection (1) would, but for this subsection, conflict with a constimtional 

right o f any person, the operation o f that subsection shall be subject to such 

limitation as is necessary to secure that it does not so conflict but shall be 

otherwise o f full force and effect.”

271. The respondents contended that if the Court were to find the confirming provision in s. 2 

unconstitutional, it would accordingly be holding that McDaid v. Sheehy was wrongly decided, 

where similar “confm nation” provisions had been upheld on a technicality.'^" Rather, the 

respondents contended that s. 46 o f the Finance Act, 1976 at issue in McDaid was 

constitutional, in so far as the Supreme Court whilst not addressing the constimtionaHty o f 

the confirming provision in s.46, nonetheless did not disapprove o f the section. However, 

Finlay Geoghegan J. held that the provision was unconstitutional in so far as:

Notably, she referred to a decision subsequent to haurentiu, Kanaja v. Minister for Justice [2000] 2 ILRM 503, where 

there the respondents had conceded that on the basis o f  haurentiu, that s. 5(1) (a) o f  the Act o f  1935 must also be 

unconstitutional.

See the account above.
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“The aliens orders referred to in s. 2(1) in the Act o f 1999 were made by the 

Minister pursuant to powers purported to have been conferred on him by statute. 

VCliat the Oireachtas purports to do in s. 2(1) o f the Act o f 1999 is to give to such 

an order made by the Minister legal status as if it were an Act o f the Oireachtas, i.e., 

a law within the meaning o f Articles 15 and 25 o f the Constitution without such 

provisions having been made by the Oireachtas in the manner provided in Articles 

20 to 25 o f the Constitution.

There does not appear to me to be anything in the Constitution which authorises or permits the 

Oireachtas to determine that a provision which is (and it is accepted continues to be) secondary 

legislation made by a person other than the Oireachtas pursuant to a power conferred on him by 

statute should henceforth be treated in the legal order of the State "as i f  it were an Act of the 

Oireachtas" or a law within the meaning of Article 15.2.1°. O n the contrary, it appears to 

me that it follows from Articles 15, 20 and 25 o f the Constitution that the only 

provisions which may be treated as a "law" within the meaning o f Article 15 and 

have the legal status attributable to such a law are laws which have been made by 

the Oireachtas pursuant to their exclusive law making powers, i.e.., provisions which 

are contained in a Bill, passed or deemed to be passed by both Houses, signed by 

the President and promulgated as a law.” ’̂  ̂ (Emphasis supplied).

On appeal to the Supreme Court, Keane C.J. upheld the decision o f the trial judge as to 

Article 5(6) o f the 1946 Order as being ultra vires, conferring a power on the Minister to 

impose “restrictions and conditions” upon aliens relating to landing or entry.

272. Moreover, Keane C.J. upheld the decision o f the trial judge as to Article 15 o f the 1946 

Order as being intra vires s. 5(l)(h) o f the Act o f 1935, relating to the requirement to produce 

a passport or documentation, contested by the respondents to be in error given its silence as 

to the production o f documents. He held, however, that it was then necessary to consider

'73 p. 613.
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whether s. 5(l)(h) o f the Aliens Act, 1935 was inconsistent with the Constitution. He held 

that to require the legislature to specify the “other like matters’ would be to negate the whole 

purpose o f the power enjoyed by the Oireachtas to provide for delegated legislation, thus 

overturning the trial judge, with it is submitted, less than persuasive grounds, demonstrating 

the subjectivity o f  the exercise.'^'* This was in contrast to the decision in l^urentiu where in 

delegating to the Minister the exclusive power to deport aliens, the legislature had been 

found by the Supreme Court to have delegated its policy making function.

273. Arguably, what might have been an interesting footnote to the l^ontjava decision, but on 

reflection is fundamental to understanding the decision, is the separate judgment o f the 

Supreme Court relating to the constitutionality o f s. 2 o f the Immigration Act, 1999, that 

purported to validate all orders made pursuant to s. 5(1) o f the Act o f  1935, in the wake of 

iMurentiu. The very brief m anner in which the Supreme Court disposed o f the appeal is 

telling, just as much as is the reasoning therein. Essentially, Keane CJ held that as there was 

no provision in the Constitution either permitting or prohibiting such action and given the 

wide legislative power o f  the Oireachtas, the choice o f the Oireachtas to incorporate the 

instruments by reference rather than setting out their text was a choice that they were 

entided to make. Moreover, the Court would not accept that the framers o f the Constitution 

in 1937 intended to limit their legislative powers in this regard. Both the High Court and 

Supreme Court in McDaid had been satisfied as to the validity o f this type o f provision and 

the President had been able to refer s. 2 o f the Immigration Bill, 1999 to the Court had she 

felt it necessary, a power which she had not exercised.

274. However, some have suggested that this decision by the Supreme Court amounts to an 

unwarranted carte blanche to the Oireachtas to interfere with Supreme Court precedents and 

upsets the balance o f powers between the Oireachtas and the j u d i c i a r y . O n  its face, this

CJ the striking concession on the part o f  the State in Kanaya v. Minister for Justice supra not so evident here.

As required pursuant to Article 34.4.5 o f  the Constitution.

See Binchy “Emerging Trends in Irish High Court and Supreme Court Jurisprudence” Fourth Annual Brian Walsh

Memorial Lecture, ISEL (9''' November, 2005).
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would appear to represent a particularly powerful critique. Moreover, if the Supreme Court is 

prepared to tolerate the “debasement” o f the legislative process in this fashion, why not 

permit delegated legislation in the first place?'’  ̂Moreover, it has been suggested that McDaid 

is to similar effect, permitting the legislature to retrospectively cure to “mop up” impugned 

statutory instruments o f dubious constitutional stamre.” ** Surely this bifurcated attitude to 

constitutionality indicates the absence of sturdy foundations to the “principles and policies” 

doctrine. Thus the problem still remains after l^urentiu and l^ontjava o f interpreting the 

breadth o f a delegated power and o f considering whether sufficient width and latimde is 

contained in legislation for it to contain a workable principle or policy. It would appear that 

no truly satisfactory test can ever really be enunciated in this regard and the striking 

difference between the High Court and the Supreme Court in Ijeontjava is compelling 

evidence o f this.' '̂^

275. In comparison with the European strain of case law from Meagher Maher, where Article 

15.2.1 arises amongst the quagmire o f Article 29.4.10, the “principles and policies” doctrine 

appears to have endured an unhappy genesis to the present date, with its application evincing 

a strict approach to constimtionalism that is not always borne out in result. Hence, it is no 

surprise to see that the European dimension to delegated legislation has operated in an 

unsatisfactory cloud. Arguably, once clarity is brought to bear upon the “principles and 

poHcies” doctrine, the concept o f appropriate executive action in a wider domain, such as in

See Fanning “Reflections on the Legislative Process following L^ontjava v. Director of Public Prosecutionf’ (2004) 39 Jr. 

Jur. 286.

Ibid.

™ In the recent Suprem e C ourt decision in In the Matter of lie Article 26 and the Matter o f the Health (Amendment) (No. 2) Bill, 

2004 [2005] 1 IR  105, concerning the referral by the President o f  the Bill to the Suprem e C ourt relating to the payment 

o f certain charges by certain categories o f  elderly persons, the powers challenged w ith respect to  Article 15.2.1 related to 

the power o f  the M inister to  make Regulations and the am bit o f  the discretion o f  the C hief Executive Officer o f  a 

Health Board to mitigate charges payable under the Regulations in individual cases. Testing the provisions o f  s. 53 o f  the 

Bill against the principles contained in Article 15.2.1, the Supreme C ourt held that the M inister had limited the payment 

o f  charges to  “in-patient” services only, with reference to specific time periods and categories o f  persons. Thus the 

provisions o f  s. 53 w ere upheld as constitutional. The Health Bill Reference case stands perhaps as fairly unremarkable, 

suffice to say that it affirms the “standards, factors, goals” test as set out in the decision o f  D enham  J. in luiurentiu.
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the European regulatory field, becomes more easily addressed. Quite simply, the amorphous 

test adopted by Denham  J. in luiurentiu, testing delegated legislation for adequate “standards, 

goals, factors and purposes” ,’*̂' remains whoUy inappropriate and insufficient, as is the 

precedent left by the l^ontjava Court. Until the deficiencies o f  the “principles and policies” 

test are addressed, no fundamental re-examination o f the “necessitated clause” is truly 

possible.

THE DECISION OF THE COURT OF JUSTICE IN CASE 176/03 COMMISSION 

V. COUNCIL: A NEW TANGENT TO THE “PRINCIPLES AND POLICIES”

DOCTRINE?

276. The recent decision o f the Court o f Justice in Commission v. Council is arguably one o f the 

m ost controversial o f the Court composed since 2003, finding its feet and setting a particular 

balance to the institutional and constitutional setting around it. The decision follows a 

number o f hard line stance decisions o f the Court over the summer months o f 2005, 

subjecting Member States to rigorous penalties and extending liability and core doctrines in a 

multitude o f areas.'*' It is not unreasonable to suggest Commission v, Council may have the

haurentiu v. Minister for Justice [1999] 4 IR 26, at 62.

Case C-176/03 Commission v. CounzA [2005] ECR 1-7879. See Tobler “Casenote” (2006) 43 CMLRev 835. As to the 

measure of the importance o f the case, see the Communication from the Commission to the European Parliament and 

the Council on the Implications o f the Court’s Judgment o f 13* September 2005 (Case C-176/03 Commission v. Council) 

COM (2005) 583 fm.

See, for a selection, Case C-258/04 Ojfice national de Femploi v loannis loannidis [2005] ECR I-8275(declaring legislation 

refusing to grant a tideover allowance to a national o f another Member State who has completed his secondary 

education in that other State to be contrary to Community law); Case C-304/02 Commission v. France [2005] 3 CMLRev 13 

(imposing a large periodic penalty payment and a lump sum fine for a serious and persistent failure to comply with 

Community law); Case C-147/03 Commission v. Austria [2005] ECR I- 5969 (striking down legislation on admission to 

Austrian Universities); Case 17/03 Vereniging voor Energie, Milieu en Water e.a v. Directeur van de Dienst uitvoering en toesjcht 

energie.\2005\ ECR 1-4983 (holding that the grant of preferential access to the cross-border electricity transmission 

network to an undertaking that was previously a monopoly amounted to discrimination) and Case C-438/02 Criminal
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combined force o f V'an Gend en Loos,^^  ̂ l^an Duyn^*^ Costa^^ and Marshall^'’ together 

potentially. However, from a domestic perspective it is possible to suggest that its relevance 

may in fact He in the realm o f the “principles and policies” doctrine pursuant to Article 

15.2.1 o f the Constitution and the “necessitated” clause pursuant to Article 29.4.10 of the 

Constitution and that ostensibly the decision could pose a constitutional quagmire for many 

an Irish Court in future times.

277. The decision concerned an application on the part o f the Commission to annul a Council 

Framework decision (2003/80/JH A  of 27* January, 2003) on the protection of the 

environment through the criminal law, employing Article 34 EU'*^ primarily as a legal base

Profeedings Against Krister Manner [2005] ECR  1-4551 (striking down a Swedish m onopoly on retail sales o f  medicinal 

preparations).

Case 26 /62  Van Gend en Loos v. Nederlandse Administratie derBelastingen [1963] ECR  1.

Case 41 /7 4  \'an  Dujn v. Homes Office [1974] ECR 1337

Case 6 /6 4  Costa v. E N E L  [1964] E C R  585.

Case 152/84  Marshall v. Southampton liealth Authority [1986] ECR 723,

Article 34 E U  provides as follows:

“1. In the areas referred to in this title. M em ber States shall inform  and consult one another within the Council with a 

view to coordinating their action. T o  that end, they shall establish collaboration betw een the relevant departm ents o f 

their administrations.

2. The Council shall take measures and prom ote cooperation, using the appropriate form  and procedures as set out in 

this tide, contributing to  the pursuit o f  the objectives o f  the Union. T o that end, acting unanim ously on the initiative o f 

any M ember State or o f  the Comm ission, the Council may:

(a) adopt com m on positions defining the approach o f  the Union to a particular matter;

(b) adopt framework decisions for the purpose o f  approximation o f  the laws and Regulations o f  the M em ber States. 

Fram ework decisions shall be binding upon  the M em ber States as to the result to  be achieved bu t shall leave to the 

national authorities the choice o f  form  and methods. They shall no t entail direct effect;

(c) adopt decisions for any o ther purpose consistent with the objectives o f  this title, excluding any approxim ation o f the 

laws and Regulations o f  the M em ber States. These decisions shall be binding and shall no t entail direct effect; the 

Council, acting by a qualified majority, shall adopt measures necessary to im plem ent those decisions at the level o f the 

Union;

(d) establish conventions which it shall recom m end to the M em ber States for adoption in accordance with their

respective constitutional requirem ents. M em ber States shall begin the procedures applicable within a time limit to be set

by the Council.
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under the rubric o f justice and home affairs. Article 2 o f the Framework decision provided, 

inter alia, that:

“ [e]ach M ember State shall take the necessary measures to establish as criminal 

offences under its domestic law ...”

278. The Commission objected to the appropriateness o f the legal base and instead contended 

that Article 175 (1) EC should have been used, whereby the co-decision procedure involving 

the Commission and the Parliament and also consultation o f the Economic and Social 

Committee and the Committee o f the Regions would have occurred, as distinct from 

unanimity amongst the Council pursuant to Article 34 EU, considerably variant 

procedures.'’’” Whilst not contending that the Community legislature had general 

competence in the field o f criminal law, it argued that the legislature was competent to 

prescribe criminal penalties in order to make legislation more effective, notwithstanding the 

absence o f precedent in the area. The Parliament submitted the more specific argument that 

the Council had confused the Community’s power to adopt the proposed Directive and the 

power to adopt the framework decision in its entirety and thus had adopted the correct legal 

base.

Unless they provide otherwise, conventions shall, once adopted by at least half o f  the Member States, enter into force 

for those Member States. Measures implementing conventions shall be adopted within the Council by a majority o f two 

thirds o f  the Contracting Parties.

3. Where the Council is required to act by a qualified majority, the votes o f  its members shall be weighted as laid down 

in Article 205(2) o f  the Treaty establishing the European Community, and for their adoption acts o f  the Council shall 

require at least 62 votes in favour, cast by at least 10 members.

4. For procedural questions, the Council shall act by a majority o f  its members.”

Article 175(1) EC provides that: “The Council, acting in accordance with the procedure referred to in Article 251 and 

after consulting the Economic and Social Committee and the Committee o f  the Regions, shall decide what action is to 

be taken by the Community in order to achieve the objectives referred to in Article 174.”
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279. That the decision was to be a controversial one is reflected in the unanimous opposition o f 

11 intervening Member States who argued that the Community did not have the power to 

require the Member States to impose criminal penalties pursuant to Article 34 EU. Whilst 

acting contrary to a collective body of Member State opposition is not altogether unusual for 

the Court o f Justice, it might reasonably be said to occur more often in recent times where 

major fiscal consequences would ensue to the Member States and less so in a 

“constitutional” type area.’*'̂

280. The Court, as a starting point, noted that Article 47 EU provided that nothing in the Treaty 

on the European Union was to affect the EC Treaty.’'̂ ” It was “common ground” to the 

court that the environment constituted one o f the essential objectives o f the Community. 

VCTiilst as a general rule criminal law or procedure did not fall within Community 

competence, this did not prevent the Community legislature from taking necessary measures 

to ensure that it established rules that are fully effective. The spheres o f separation of 

competence were not called into question in this conclusion, given that it was not possible to 

infer from Articles 135 EC, whereby pursuant to the co-decision procedure (involving both 

the Commission and the Parliament) the Council may strengthen customs co-operation or 

280(4) EC, also pursuant to the co-decision procedure, the Council may take measures

See, for example, Case C -209/03 Regina (Bidar) v. Haling lj>ndon Borough Council [2005] ECR 1-2119 

and the decisions o f  the Court o f  Justice relating to cross-border treatment o f  patients and the free movement o f  goods 

and persons: see C- 157/99 Gemets-Smits v Stichting Ziekenfonds V G Z  [2001] ECR 1-5473 and C -385/99 Muller-Faun v 

Onderlinge Waarborgmaatschappij OZ Zorgver^keringen U A  [2003] E.C.R. 1-4509. O f note is surely the fact that the 

President o f  the Court o f  Justice in Commission v. Council dismissed an appKcation brought by the Economic and Social 

Committee for leave to intervene in support o f  the order sought by the Commission. Thus the Commission was left to 

argue the matter “solo”.

Article 47 EU provides that;

“Subject to the provisions amending the Treaty establishing the European Economic Community with a view to 

establishing the European Community, the Treaty establishing the European Coal and Steel Community and the Treaty 

establishing the European Atomic Energy Community, and to these final provisions, nothing in this Treaty shall affect 

the Treaties establishing the European Communities or the subsequent Treaties and Acts modifying or supplementing 

them.”
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against fraud, that any harmonisation o f criminal law was to be ruled out in ensuring the 

effectiveness o f Community law.

281. The judgment is unquestionably m ost remarkable and is reminiscent o f the “I’ejffet utile” style 

o f reasoning resulting in the “direct effect” doctrine, where the Court attaches aU- 

importance to Community law being effective notwithstanding the far-reaching 

constitutional ramifications o f the its actions.’'̂ ' Most extraordinarily, it is an honest and 

punchy decision specifying lucidly its legal ramifications, i.e. that effectiveness o f 

Community law m ust prevail at all times. Clearly, in many areas o f EC and EU law, the same 

genre o f reasoning may be readily employed. Where will it lead? A gradual creep o f criminal 

penalties in all areas o f Community and Union law is clearly an option, as is any form o f 

effective harmonisation that will ensure “reffet utili' at all costs. While it might be suggested 

that Community action beyond its competence remit is not necessarily a new phenomenon 

in Hght o f the fact that both the Court and the EC Treaty have authorised such actions 

through for example, the operation o f Article 308 EC previously as a valuable residual 

legislative power in the context of the common m a r k e t , i t  must be noted that Commission v. 

Council does not draw upon any similar Treaty base in this regard but rather authorises 

significant legislative activity with respect to the EU Treaty where no similar legal base could 

be referred to in support o f the action. The absence o f such a Treaty base is thus significant. 

Commission v. Council is also an unusual decision in view o f the constitutional scenario 

envisaged in the Protocol on Subsidiarity contained in the Treaty Establishing A  Constitution for 

Europe, involving extensive consultation with national parliaments designed to respect

As to which in the context o f  Commission v. Council see Ross “Effectiveness in the European Legal Order(s): Beyond 

Supremacy to Constitutional Proportionality” (2006) 31 ELR 476, who states at p. 498 that “any claims about the use, 

merit and significance o f  effectiveness reflect the approach o f  the Court itself, in turn audacious and modest”. See also 

Craig & D e Burca EAJ Lm iv : Cases, Texts and Materials (3'“* ed., OUP, 2003) pp. 202 et seq. See D e Witte “Direct Effect, 

Supremacy and the Nature o f  the Legal Order” in Craig & D e Burca eds.. The Evolution o /E U  Laiv (OUP, 1999).

Article 308 EC provides that:

“If action by the Community should prove necessary to attain, in the course o f  the operation o f  the common market, 

one o f  the objectives o f  the Community, and this Treaty has not provided the necessary powers, the Council shall, acting 

unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate 

measures.”
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national sovereignty and ensure extensive input from regional parliaments in the newly 

proposed legislative process.''^’ The decision is all the more difficult to comprehend in view 

of the new approach to the delimitation o f competences in the Treaty, where precise 

categories o f competence are established o f a kind not previously attempted in earlier 

Treaties, a matter considered in detail above extensively.’’'* Whatever about the merits or 

shortcomings o f the new Treaty’s delimitation o f competence, o f which there are arguably 

many, its object and potential effect o f delimiting with greater clarity the spheres o f State and 

Union activity is surely of some significance. Unsurprisingly the reaction to the decision in 

Commission v. Council has been diverse and colourful-the London Times edition banner 

heading the day after the decision o f the Court was entitled “Europe wins the power to jail 

British Citizens”,'"̂  ̂ whilst the Commission President Jose Manuel Barroso is quoted in the 

same paper as having stated that the “judgement breaks new ground. It strengthens 

democracy and efficiency in the EU ”.'"̂ ’’

2004 C310p. 1.

Ibid. See above for a fuller account of the catalogue of competences contained in the draft Treaty in Ch. 6 and see 

Part I, Title 1, Arts- 11, 12, 13 and 16 thereof in particular, setting out the principles of conferral of competence, 

exclusive, shared and supporting categories of competence. See Berman “Competences of the Union” in Tridimas & 

Nebbia eds. European Union haiv for the Twenty-First Century: Bethinking the Neiv Legal Order Vol. 1 (Hart, 2004). There are 

many critics of the new system of categorisation of competences who suggest that the role of national parliaments 

envisaged in the reformed legislative process is preferable to a systematic categorisation of competences: see WeatheriU 

“Better Competence Monitoring” (2005) 30 ELR 2. Equally, the new catalogue of competences established is not 

without its faults, particularly as to boundary problems between the domain of shared and exclusive competence. See 

Dashwood “The Relationship between the Member States and the European Union/European community” (2004) 41 

CMLRev 355; Craig “Competence: clarity, conferral, containment and consideration” (2004) 29 ELR 323. See Dougan 

Some Comments on the Praesidium's 'Draft Treaty Establishing a Constitution for Europe (The Federal Trust Constitutional Online 

Paper Series No. 07/03. http://ssrn.com /abstract=509963. March, 2003).

Although cfT oh\tt loc.cit. pp.851-852, who argues that the present Treaty does not contain a catalogue of negative 

competences and that the citizens of the Union have a right that criminal offences be determined by democratically 

elected representatives as here. This seems stiU to attach excessive importance to “effectiveness” and ignores the larger 

vision of streamlined constitutional competences as the key to an effective Union.

I9.S ]4t)i September, 2005.

Ibid. The editorial of The Times went on to lambaste a “landmark ruling that is as ominous as it is deluded” and 

concluded that “Democracy yesterday suffered a grievous defeat in a court whose contempt for sovereignty verges on 

the criminal”.
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282. A link with domestic constitutional matters may not be apparent and the impact that the 

decision could have as to the “principles and policies” doctrine o f the Irish superior courts 

pursuant to Article 15.2.1 o f the Constitution and the “necessitated” clause under Article 

29.4.10 is uncertain. However, if the Commission is empowered now, generally speaking, to 

initiate legislation with penalties outside the scope o f the Treaty and thus impacting upon 

Member State competence, the sovereignty o f States has clearly been impinged upon, as has 

the demarcation o f primary EU policy and secondary Member State discretion. Thus in 

principle, the “principles and policies” doctrine has been radically affected, whether as to the 

implementation o f Directives or Regulations. The importance o f  the difficulties presented 

possibly by Commission v. Council is magnified surely by the extraordinary decision o f the 

Supreme Court in McCauley Chemists (blackpool) Lid. v. Pharmaceutical Society of Ireland'̂ '' to make 

a preliminary reference to the Court o f Justice pursuant to Article 234 EC in order to resolve 

its analysis o f the “principles and policies” doctrine and the “necessitated” clause pursuant to 

Article 29.4.10 o f the Constitution.

283. Say, for example, as is the present case, the legal base in the EC Treaty does not provide for 

the use o f criminal penalties in the implementation o f environmental legislation but the 

Commission provides for such penalties to be prescribed in legislation and the legislation is 

eventually approved by all o f  the requisite Community institutions following the Commission 

V. Council decision. Is it no t the case that an Irish court might have tremendous difficulty 

ascertaining the legitimag o f the “principles and policies” o f the European primary legislation 

(albeit in principle legitimised at European level by Commission v. Council) in the event o f a 

challenge to their implementation via secondary legislation domestically using criminal 

penalties to enforce legislation? Is the clash o f legal orders not more apparent than ever here 

and the very legitimacy o f legal supremacy called into question? Yet does the precedent set 

by the Supreme Court in McCauley Chemists (Blackpool) iJd. v. Pharmaceutical Society oflrelandnot 

entail that a dutiful and diligent Court is obliged perpemaUy to make a preliminary reference

See Case C-221 /0 5  Sam McCaulej Chemists (Blackpool) Lid. v. Pharmaceutical Socie^ of Ireland, nyr, 13* July, 2006; see the 

discussion at above.
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to the Court of Justice in order to seek a construction of the “principles and policies” 

contained in a Directive or Regulation for implementation in a Member State where the legal 

base of legislation at European level is open to some doubt? Might not the criticism be made 

that the burden of this contact could become overwhelming for the Luxembourg Court, 

already swamped by the mass of preliminary references from the existing and newer 

accession States?

284. Thus on many levels, it is apparent that the Commission v. Council decision is most worrisome 

in that it poses difficulties for the Irish Courts from a domestic constitutional perspective 

seeking to construe the “principles and policies” doctrine in the context of the 

implementation domestically of EU law, already fraught with difficulty after the McCauley 

precedent. From a European constimtional perspective, the Treaty Establishing A  Constitution 

for Europe'’  ̂ attempts to define unequivocally the spheres of competence between State and 

Union in a fashion not previously attempted by previous Treaties, albeit not without 

difficulty, as will be considered above in detail. However, the intent of the new precise 

delimitation is surely o f significance. As is always the case with a controversial decision of 

the Court o f Justice, it may of course be downplayed or eroded by subsequent smaller 

chambers of a more conservative judicial species (as has happened to the infamous Carpenter) 

d e c i s i o n . T h e  decision of the Court of Justice in Commission v. Council demonstrates that 

unless the Treaty Establishing A  Constitution for Europe is duly ratified, the problem of a 

creeping encroachment of competence could become a large and live one.

OJ 2004 C310 p. 1. See the discussion in Ch. 6.

See the highly controversial decision o f  the Court as to residency, citizenship and fundamental rights in C -6 0 /0 0  Maty 

Carpenter v Secretary o f State fo r  the Home Department [2002] ECR 1-6279, See the som ew hat m ore refined analysis o f  

Carpenterhj a Full Court in fact in Case C -2 0 0 /0 2  Chen v. Secretary of State fo r  the Home Department [2004] ECR 1-9925. See 

K unoy “A U nion o f  N ational Citizens- T he Origins o f  the Court’s lack o f  Avant-G ardism e in the Chen case” (2006) 43 

CM LRev 179; H ofstotter  “A  Cascade o f  Rights or W ho Shall Care for Little Catherine: Som e R eflections” (2005) 30 

ELR 548 and Carlier “A nnotation o f  Chen” (2005) 42 CMLRev 1121.
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CONSIDERING THE RATIO OF INVALIDATION OF DELEGATED LEGISLATIONS 

TO VALIDATION IN PERIOD 1980’S TO 2005 OF CASELAW THE SUBJECT OF

STUDY

SUPREME COURT UPHOLDS DELEGATED 

LEGISLATION

Casey v. Minister for Arts, Culture & Heritage

Cityview Press v. AnCO

Cronin v. Competition Authority

Dunne v. Donohue

Leontjava v. DPP

Maher v. Minister for Agriculture 

Planning and Development Bill, 1999 

Health (Amendment) Bill, 2004 

McDaid v. Sheehy 

SUB-TOTAL

HIGH COURT UPHOLDS DELEGATED LEGISLATION

Carrigaline v. Minister for Transport

Healy v. Minister for Social Welfare

Greene v. Minister for Agriculture

McCauley (Blackpool) Ltd. v. PSI

Lawlor v. Minister for Agriculture

SUB-TOTAL

TOTAL VALIDATED DELEGATED
LEGISLATION

RESULT 

Order Intra vires

Order Intra vires. Act constitutional 

Powers constitutional 

Act constitutional

Order ultra vires and Order intra vires. Act 

constitutional

Regulations Intra vires 

Intra vires. Act constitutional 

Powers constitutional 

Order valid. Act constitutional 

9

RESULT

Regulations intra vires 

Regulations intra vires 

Regulations intra vires 

Act constitutional 

Regulations intra vires 

5

13

SUPREME COURT INVALIDATES DELEGATED RESULT 

LEGISLATION
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Browne v. Ireland 

Leontjava v. DPP

Laurentiu v. M inister for Justice 

Kennedy v. Attorney General 

Cooke V. Walsh

Harvey v. M inister for Social Welfare 

M eagher v. M inister for Agriculture 

O’ Neill V. M inister for Agriculture 

M cH ugh V. M inister for Social Welfare 

SUB-TOTAL

H IG H  COURT INVALIDATES D ELEGATED LEGISLATION

O rder ultra vires

1 O rder ultra vires, 1 O rder intra vires. Act 

constitutional

O rder ultra vires A ct constitutional 

O rder ultra vires

Regulations ultra vires. Act constitutional 

Regulations ultra vires. Act constitutional 

Regulations ultra vires. Act constitutional 

Regulations ultra vires. Act constitutional 

Regulations ultra vires. Act unconstitutional 

9

RESULT

ultra vires 

ultra vires

SUB-TOTAL 2

TOTAL INVALIDATED DELEGATED 11 

LEGISLATION

Bloomer v. Incorporated Law Society Regulations

H um phrey v. M inister for Environm ent Regulations

1-U RO PIiA N  D E L l'G A 'l’l 'D  L l'G IS L A T IG N  IN V A I.ID A T H D ; V A I.ID A 'l'I 'D

Browne v. Ireland

Kennedy v. Attorney General

Greene v. M inister for Agriculture

M eagher v. M inister for Agriculture

McCauley (Blackpool) Ltd. v. PSI

Lawlor v. M inister for Agriculture

Condon v. M inister for Agriculture

M aher v. M inister for Agriculture

RATIO INVALIDATED TO VALIDATED: 4:4

O rder ultra vires 

O rder ultra vires 

Scheme ultra vires

Regulations ultra vires. Act constitutional 

Regulations intra vires 

Regulations intra vires 

Regulations intra vires 

Regulations intra vires

TABLE 23
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285. T he table"*’*’ above indicates, on a very general and approxim ate survey o f  the caselaw

considered herein from  the early 1980s to  late 2005,""' that over a period o f  a quarter o f  a

cenmry, that the Suprem e C ourt has largely tended to uphold  delegated legislation m ore so 

than to invalidate it and that the Superior Courts reflect this trend  generally. As there is no 

case law until the early 1980s in  that regard to consider, the full 30 years o f  m em bership o f 

the Com m unities, then  U nion, from  1973 to 2003, the tem poral restric tion generally in this 

study, can n o t really be exam ined and contrasted against o ther findings in this study. In the 

context o f  delegated E uropean  legislation, the statistics are m uch m ore equivocal, in equal 

ratios, yet the reasons for this are n o t clear.

286. F rom  the perspective o f  a social o r political scientist, it m ight be con tended  that the fact that

the m easures being struck dow n relate to external (European) affairs m ight render them

easier to  strike dow n politically for the judiciary, although this is littie evidence in the Irish 

context to  support such a contention. Generally speaking, how ever, it w ould appear easier to 

contest the validity o f  secondary legislation in a E uropean  con tex t than to request a 

preliminary reference (of w hich a litigant has no right per se to). H ow ever, it is interesting to 

see that although m any preliminary references were beginning to  be m ade generally in the 

Courts in the first ten years o f  m em bership, that constitutional challenges to legislation were 

no t the m echanism s being invoked by litigants and that o ther tools such as inter-court 

dialogue (i.e. the Article 234 EC  procedure) were being employed. T here is littie by way o f 

evidence to  explain this phenom enon  other than conjecture. Perhaps littie success was 

perceived. T he “principles and policies” test is certainly com plicated to  apply in practice, that 

possibly has a bearing upon  a litigant’s decision to  initiate proceedings.

200 Where the High Court, in a case that subsequently is appealed to the Supreme Court, makes a contrary finding to the 

Supreme Court, this High Court decision is not included in this table as a case o f  invalidation in the court and validation 

in another (as in for example, McDaid or Meagher). The table excludes cases where delegated legisladoii is not a 

substantive point raised but is included where appropriate, such as where it shows more recent trends. The cases are very 

difficult to aggregate as the reliefs sought in judicial review applications vary greatly and orders made are often particular 

to the case, so the cases selected are chosen with this difficulty in mind.

This time period extends beyond the general remit o f  this study but is necessary for the purposes o f  establishing a 

pattern in view o f  the dearth o f  caselaw in this area.
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287. Another possibility was the perception o f the unlikelihood o f legislation being struck down 

in the early years o f Membership by a pro-European judicial administration and that instead, 

a more interactive and unusual means o f dialogue was preferred. However, all o f these 

conclusions must be tempered by the dearth o f statistics in the European context and that 

more caselaw is required in establish a particular pattern. In view of the increasing European 

regulation o f domestic affairs, it would appear such jurisprudence will inevitably be 

generated over time.

CONCLUSION

288. It has been demonstrated here how major constitutional difficulties surround the domestic 

implementation o f European Union law in the Irish context, thereby affecting its operation 

in the legal order, and that consequently the “necessitated” clause pursuant to Article 29.4.10 

is in need o f reconsideration as to its inherent scope, operation and objectives. The 

“principles and policies” clause pursuant to Article 15.2.1 as judicially construed has 

operated to complicate the domestic implementation o f European Union law and the 

decision in Commission v. Council can be said to indicate the importance o f a reconsideration 

of this area on many levels. The bifurcated approach o f the Supreme Court in "Leontjava v. 

Ministerfor Justice to the separation o f powers may be of significance in this area in the future. 

The failure o f the Supreme Court also in Browne v. Ireland to employ the necessitated clause 

appropriately provides ample evidence o f major constitutional difficulties surrounding the 

necessitated clause and its impact upon the operation o f European Union law in the 

domestic legal order. It must be considered next how the evolving constitutional dynamic 

operating at national and European level impacts upon Article 29.4.10 and whether 

comparative perspectives offer any useful means o f reconsidering the manner in which 

European Union law is being implemented in the Irish context.
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CHAPTER 6: COMPARATIVE PERSPECTIVES: AN EVOLVING 

CONSTITUTIONAL FRAMEWORK
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INTRODUCTION

289. The constitutional problems surrounding the implementation and operation o f European 

Union law in the Irish context are an essential part o f understanding the integration o f the 

acquis in the Irish legal order. O f importance here to this analysis throughout is the evolving 

namre o f the constitutional framework surrounding both the preliminary reference 

mechanism and Article 29.4.10. As fo the latter, this chapter proposes to consider 

comparatively the impact o f enhanced parliamentary scrutiny o f European legislation at 

national and European level, the new “Variable Geom etry” provisions o f the Irish 

Constitution and the important aspects o f the draft Treaty Establishing a Constitution for Europe, 

that may be said cumulatively to change the dynamic surrounding the implementation of 

European Union law in the domestic context and thus warranting a reconsideration o f the 

scope, objectives and operation o f Article 29.4.10. Equally so, secondary and delegated 

legislation are feamres o f many systems of constitutional government all over the world and 

thus comparative perspectives as to the problem of delegated legislation, the manner in 

which European Union law is increasingly implemented, are instructive. In this regard, 

approaches adopted in the US and the UK, the latter also being a Member State o f the 

European Union and consequentiy facing similar difficulties as to the implementation o f 

European Union law, are both considered as being o f relevance to the constitutional 

difficulties addressed.
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THE US SUPREME COURT NONDELEGATION DOCTRINE- A SOLUTION 

TO THE “PRINCIPLES AND POLICIES” QUAGMIRE?

[T]he conventional understanding — that the legislature is the exclusive law-maker- no

longer reflects reality..

290. The jurisprudence o f the US Supreme Court as to legislative delegation is a worthwhile 

comparator when reflecting upon potential reform o f the “principles and policies” doctrine 

and the repeal o f the “necessitated” clause.^ The general rate o f attrition in the US legislative 

delegation cases is extraordinarily low’ and there are only two cases in US constitutional 

history where the Supreme Court invalidated a legislative delegation o f power by Congress; 

A ]^A  Schecter Poultry Corp v. United States* and Panama defining Co. v. Kyan} Both Schecter and 

Panama Refining Co. have yet to be overruled. Importantly, both cases date from the 

remarkable New Deal era with its profound effects upon US constitutional principles and 

must be construed in that context. Casey has commented wryly that:

“it seems curious that a doctrine which now lacks practical significance in the land o f 

its origin should be imported into Ireland in the 1980s.”''

' Stone, Seidman, Sunstein & Tushnet Constitutional law (4* ed. Aspen, 2001) p. 365.

- See its consideration by Denham J. in Laurentiu v. Minister for Justice [1999] 4 IR 26, 51-58.

 ̂As Trihe American Constitutional haw \^oL 1 (3"* ed.. N ew  York, The Foundation Press, 2000) notes at §5-19, there are at 

least only four cases in recent times where congressional delegations o f  authority have been invalidated on other 

grounds, for example, see Clinton v. City of New York 524 US 417 (1998), holding that not even using the delegation form 

enables Congress to empower the President to exercise a line item veto.

■* A h A  Schecter Poultry Corp v. United States 295 US 495 (1935).

5 Panama Refining Co. v. I^an 293 US 388 (1935).

Constitutional Law in Ireland (3‘'‘' ed., Roundhall, 2000) p. 228.
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291. T he “nondelegation doctrine” o f  the US Suprem e C ourt is arguably one o f the strangest 

features o f  the US system o f  a strict, alm ost perfect constitutional separation o f powers. 

U nder current doctrine, there are few if any constitutional restraints on Congress's power to 

delegate and practical considerations predom inate. While the concept o f  a “nondelegation” 

doctrine may seem  som ew hat o f  a m isnom er generally, there are clearly some limits to the 

am bit o f  the pow ers o f  Congress w hen delegating legislative pow er. T he history o f  the US 

delegation doctrine is particularly remarkable. In  the 1970s, the antidelegation position was 

associated with the liberal public interest theorists w ho saw the doctrine as a potential 

antidote to the capturing o f administrative agencies by big business.’ Later, strict 

enforcem ent o f the nondelegation idea was endorsed by constitutional scholars who wanted 

to perfect the dem ocratic features o f  Am erican constitutionalism . M ore recently, the position 

is associated w ith public choice influenced com m entators w ho appear to be attracted to the 

doctrine as a potential brace on the grow th o f  the adm inistrative state.”

292. In  the leading decision o f y lL A  Schecter Poitltiy Corp v. United States, the National Industrial 

Recovery Act 1935 was to be the subject o f  consideration w hich had authorised various 

industrial groups to adopt codes o f  fair trade. How ever, the US President was enabled to use 

his discretionary authority to  modify the codes, any violation o f  w hich w ould be punishable 

by law, perm itting the P resident him self to determ ine the purpose and the limits o f  law. The 

US Supreme C ourt in Schecter concluded that Congress had abdicated its authority in failing 

to  establish an “intelligible principle”, a test that survives to the presen t day as the critical 

threshold for constitutionality. T he lesson learned seems apparent, that Congress may 

authorise a governm ental body to execute law bu t it m ust itse lf define im portan t choices o f 

social policy. H ow ever, it is notable that Schecbter itself has never been formally overnded by 

any subsequent Suprem e C ourt and recent remarks o f certain Suprem e C ourt justices suggest

 ̂ See Merrill “Rethinking Article I Section I; F rom  N ondelegation to Exclusive D elegation” (2004) 104 Columbia Law 

Review 2097 at 2105-6.

* Ibid.
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som ething by way o f  a revival envisaged in the dissents o f  the m ost conservative justices on 

the court.^

293. As T ribe states, the “intelligible principle” test has a particularly sound basis in that it 

preserves theoretically b o th  judicial and political checks on  the exercise o f  coercive 

authority.’” I t m ight be m ore realistic to adm it that “ the conventional understanding-that the 

legislature is the exclusive law m aker-no longer reflects reality” ." M oreover, m any note that 

Schecter has yet to  be overruled, an indicator as to how  difficult change is in this area.'^ 

Clearly, the practical side o f  delegation in m odern  governm ent is o f  course obvious and 

difficult to shy away from  in so far as;

“ ...M adison  and the Founders knew  from  their insistence on checks and balances, 

the theory o f  separated powers w ould necessarily give way to the practical realities o f  

public adm inistration.” ”

294. It is contended  herein, however, that the m ost persuasive cridque o f  the “intelligible 

principle” doctrine in the US m ight be that:

“ ... th e  contem porary  nondelegation doctrines’ intelligible principle tes t...is  ill-suited 

to the task for w hich it was wrought. Relying as it does on variables that defy

’ See the disquiet expressed by Justices Thomas and Stevens in Whitman v. Am . Trucking A s s ’ns (2001) 531 US 457. See 

the fascinating account o f  Merrill “Rethinking Article I, Section IL From NonDelegation to Exclusive Delegation” 

(2004) 104 Columbia Law Review 2097 in this regard.

See Tribe op.cit. p.985

" See Stone, Seidman, Sunstein and Tushnet Constitutional haw  (4* ed, Aspen, 2001) p. 365.

An interesting variant is presented by Stone et a las to Congress’ sporadic attempts to reassert its authority by enacting 

“quasi-constitutional statutes”-for example, by attempting to control administrative agencies through the creation o f a 

legislative veto, which would allow Congress to invalidate administrative decisions o f  the agency. They contend that it is 

possible that the US Supreme Court would view such moves as an attempt to unconstitutionally expand congress’s 

powers: see p.369.

Kommers & Finn American Constitutional Law: Essays, Cases (& Comparative Notes (Belmont, California, 1998) p. 119.
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quantification, the test is all but unadministratable.. .Being, as it is, a shapeless 

doctrine, the current nondelegation doctrine fails on two levels- one patent and one 

latent- to advance either separation o f powers principles or accountability values. 

The patent defect o f the doctrine is that it does not- as it purports to do- increase 

accountability by inducing Congress to legislate with particularity.. .The doctrine’s 

latent defect lies in its residual function..” ’'*

295. It is argued by Schoenbrod, in his compelling tale o f the effects o f unconstrained legislative 

power, that “ [djelegation can shield our elected lawmakers from blame for harming the 

public not only when a regulatory program .. .serves no legitimate purpose, but also when a 

regulatory program should serve an important public purpose.” '̂  An added concern must be 

that not all delegations o f legislation involve regulatory purposes and that mere 

administrative functions can have a profound effect upon the livelihood o f many, for 

example and thus rigorous judicial intervention is imperative. Schoenbrod’s solution is 

admittedly controversial- that the Supreme Court should declare unconstimtional all 

delegation o f legislative power, or if the Court thinks that effective government requires 

some delegation, it should permit only delegation o f uncontroversial d e ta ils .P e rhaps this is 

a good indicator yet again o f how challenging reform is in an area straddling practical 

regulatory administration and constitutionalism.

296. However, there is also a new stream of thought to be found in dissenting opinions in the US 

Supreme Court, worth considering in the context o f the present discussion. O f note is the 

desire o f Justice Scalia to revitalise the broader doctrine o f “unconstitutional delegation” 

apparent in his dissenting opinions in Morrison v. Olson^ and Mistretta v. United States}^ In

>-• “Leading Case N ote” (2001) 115 Harv. L. Rev. 518, 526.

Pomrwithout RBsponsibili^: How Congress Abuses the People through Delegation (Yale, 1993), p.9.

Op.cit., p.21,

Morrison v. Olson 487 US 654 (1988).

Mistretta v. United States 488 US 361 (1989). See the comments o f  BlackmunJ in Mistrettaix p. 371:
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particular, the Whitman v. Am. Trucking A ss’nŝ  ̂ decision of the US Supreme Court of late is 

further evidence of this, with several Justices expressing frustration that the Court’s 

jurisprudence had permitted too much delegation of legislative p o w e r . L e a d i n g  

conservatives have also started to voice concerns as to the current position, arguing that it is 

now time to lay the traditional nondelegation doctrine to rest, similar to Schoenbrod. Many 

now view delegation as a danger to personal freedom in modern US society, in its current 

unchecked format."’ Indeed, a tremendous body of scholarship has developed urging for a 

reversal of current doctrine on nondelegation.“

297. There is undeniably strong force to this wave of dissatisfaction. Cumulatively, the US case 

law and the corresponding Irish jurisprudence make it plain that the “intelligible goal” 

standard and the concept of “principles and policies” is as amorphous as the inquiry wants it 

to be. However, it appears that a true searching of legislative intention that would operate as 

an effective check on unconstrained lax delegation is perhaps virtually impossible, no matter 

how forceful any argument to the contrary is. In fact, the broad brush approach of the US 

Supreme Court and its general policy of upholding legislative delegations seems more 

realistic and workable than the arduous task of searching for “principles and policies” as in 

the Irish legal order. Plainly, practicality must dominate given the difficulties abounding.

“The nondelegation doctrine is rooted in the principle o f  separation o f  powers that underlies our tripartite system o f  

Government, The Constitution provides that '[a]ll legislative Powers herein granted shall be vested in a Congress o f  the 

United States,' U.S. Const., Art I. 1, and we long have insisted that 'the integrity and maintenance o f the system o f  

government ordained by the Constitution’ mandate that Congress generally cannot delegate its legislative power to 

another Branch. Field v. Clark, 143 U.S. 649, 692 (1892). We also have recognized, however, that the separation-of- 

powers principle, and the nondelegation doctrine in particular, do not prevent Congress from obtaining the assistance o f  

its coordinate branches .”

Whitman v. Am. Trucking A s s ’ns (2001) 531 US 457.

See in particular Justice Thomas, who reserved the matter for reconsideration at a future date.

See Strossen “Delegation as a Danger to Liberty” (1999) 20 Cardoza Law Review 86.

-- See Schoenbrod op.cit.\ Bell “Dead Again: The NonDelegation Doctrine, the Rules, Standards Dilemma and the Line 

Item Veto” (1999) 44 Vill LR 189; Alexander & Prakash “Reports o f  the NonDelegation Doctrine’s Death are Greatly 

Exaggerated” (2003) 70 U Chi. L.R. 1297 and see the rejoinder o f  Posner & Vermeule “NonDelegation: A Post- 

Mortem” (2003) 70 U. Chi. L.R. 1331
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notwithstanding the considerable force o f critics o f the present “intelligible principle” 

doctrine. For example, the contrast between the High Court and Supreme Court decisions in 

McDaid or Meagher ■Site particularly striking as examples o f the subjectivity o f the Irish test in 

its current format, with an incredible divergence existing between the two Courts. Arguably, 

in the Irish context, the concerns relating to unconstrained acts o f government being 

shielded from scrutiny seem to be capable o f being overcome by developments as to 

parliamentary scrutiny. For what purpose must the Irish courts continue to grapple with 

“principles and policies” when patently other more sensible and practical means exist?

298. To return to the root o f the question, it is arguable that the artificiality o f the “necessitated” 

inquiry is enhanced by the complexity and uselessness o f the “principles and policies” test in 

this jurisdiction. Were the US Supreme Court ethos or policy of, in the main, upholding 

delegated legislation to be adopted here, clearly a phenomenally broad range o f discretion 

would vest in Governm ent and ministerial power. However, if we once again reflect on the 

prospective force o f considering fundamental rights in the implementation o f EU law, the 

impact o f subsidiarity and the new layers of parliamentary democracy contained in the Treaty 

Establishing A  Constitution for E u r o p e any concerns as to democratic ideals must be perceived 

as being met there.

23 OJ 2004 C 310p. 1.

O f course the concerns expressed by a member o f  the US Supreme Court as to foreign precedent and its inherent 

value are o f  note: see the statement o f  Thomas J. in Foster v. Florida 537 US 990 (2002) that “the court., .should not 

impose foreign moods, fads or fashions on Americans,” concerns o f  some importance, however amusingly expressed.
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DELEGATED LEGISLATION AND THE ENGLISH COURTS: A LESSON FOR 

THE PRINCIPLES AND POLICIES TEST AND THE “NECESSITATED”

CLAUSE?

299. The doctrine (if even philosophy) o f parliamentary sovereignty in the United Kingdom is 

one that has been deeply affected by membership o f the European Communities and 

U n i o n . I n  particular, the subject o f  delegated legislation purporting to implement 

Community law has been profoundly altered by the doctrine o f parliamentary sovereignty. 

‘̂’Arguably one o f the m ost controversial and important recent decisions from an Irish 

perspective, relating to the constimtionahty o f domestic implementation measures in the 

English courts that continues to absorb the scholarship is that o f the High Court decision in

See the seminal case there arguably as to parliamentary sovereignty regarding the profound implications of European 

supremacy and European constitutionalism upon it, the decision of the Court o f Justice in Case C-213/89 R  v. Secretary 

of State for Transport, ex parte Factortame [1990] ECR 1-2433. There, the House of Lords held that, as a matter o f English 

law, the courts had no jurisdiction to grant interim relief in terms that would involve either overturning an English 

statute in advance of any decision by the European Court o f Justice that the statute infringed Community law or 

granting an injunction against the Crown. O n a reference from the House to the Court o f Justice on the quesdon 

whether Community law either obliged its national court to grant interim protection o f the rights claimed or gave the 

court power to grant such interim protection, the Court o f Justice held that in a case concerning Community law in 

which an application was made for interim relief, if a national court considered that the only obstacle which precluded it 

from granting such relief was a rule o f national law it had to set that rule aside, a decision with profound implications. 

There is even a website dedicated exclusively to the decision and the subsequent cases related to it: see 

W W W .factortame.com.

See generally Hartley The Foundations of European Communi^ Law (5* ed., Oxford, 2003); Boch E C  Law in the UK 

(Pearson, 2000) pp. 27 et seq. See also telling comments contained in the House of Lords Select Committee on the 

European Communities Approximation of lam under Article 100 of the E E C  Trea^ (Session 1977/78, 22"*̂  Report, 18* April, 

1978) p. 42 as to the approximation of laws by Directives, that it “causes an irreversible removal o f legislative power 

from the United Kingdom Parliament... A Member State no longer has powers it has transferred to the Community.. .” 

See also Macarthys v. Smith [1979] 3 All ER 325. By contrast, see the relative ease with which the Irish courts have dealt 

with interim relief as to the operation o f a statute in Vesca Valentia Ltd. v. Minister for Fisheries [1985] IR 193.
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Thoburn v. Sunderland City Council or the so-called “Metric Martyrs” case."^ Thobum is 

instructive to the present discussion in so far as it shows that a novel attitude to delegated 

legislation and strict constitutionalism in the European context is possible constitutionally in 

another comm on law jurisdiction and how, in turn, comparative lessons may be learned as 

regards both the “principles and policies” test and the “necessitated” clause in Ireland.

300. Prior to Thoburn, delegated legislation and so-called ‘Henry VIIF clauses in the area o f 

European Union law in the English courts were treated similarly to any other species of 

delegated legislation there, in so far as impKed repeal o f  primary legislation was thought 

permissible through the use o f secondary legislation.^* Thoburn concerned the thorny issue of 

the implied repeal o f legislation and the simple facts o f  the dispute belie the fundamental 

nature o f the precedent established therein. In essence, the Units o f Measurement 

Regulations, 1994, made pursuant to the powers conferred by s. 2 o f the European 

Communities Act, 1972, purported to amend s. 1 o f the Weights and Measures Act, 1985, a 

classic Henry VIII clause. '̂^ The amending legislation rendered it illegal to use imperial

[2003] QB 151. See O ’Neill “Fundamental Rights and Constitutional Supremacy of Community law in the United 

Kingdom after Devolution and the Human Rights Act” (2002) 46 PL 724, 741; Perreau-Saussine “A tale of two 

supremacies, four greengrocers, a fishmonger, and the seeds o f a constitutional court” (2002) 61 CLJ 527; Boyron “In 

the name o f European Union law; the Metric Martyrs case” (2002) 27 ELR 771; Elliott “Embracing “Constitutional” 

legislation: Towards Fundamental Law?” (2003) 54 NILQ 25.

See Wade & Forsyth Administrative I m i v  (9* ed., OUP, 2004) Ch. 23. In the UK, administrative legislation is governed 

by the same principles that govern administrative action in Ireland generally such as vires, judicial review and statutory 

interpretation. In addition to the European context, on foot o f devolution in Scotland there is a new class o f delegated 

legislation, that of the Acts o f the Scottish Parliament. In Wade & Forsyth op.cit., see the account o f Dicey’s phrase 

“The Period of Collectivism” where sweeping powers were given to parliament to delegate power. In modern times, 

aside from the European dimension, the Human Rights Act 1998 has effected major constitutional change also. As to 

constitutional change and the reform of governmental legislative measures, see the British Federal Trust for Education 

and Research, at www.fedtrust.co.uk. where much of its current work in the area and various papers are available.

S.2 o f the (UK) European Communities Act, 1972 provides that:

“(1) Subject to paragraph 3 below, where a provision contained in any section of this Act confers power to make 

Regulations (otherwise than by modification or extension of an existing power), the power shall be exercisable by 

statutory instrument—
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measures in preference to continental metric units. The defendants had been charged 

pursuant to the new legislation for failing to indicate a unit price per kilo for various goods 

and argued that the new legislation was invalid in that it had impliedly repealed s. 2(2) o f the 

Act o f 1972 which empowered the making o f subordinate legislation.

301. For the Divisional Court, Laws LJ. held that ordinarily, ordinary statutes could be impliedly 

repealed within the English constitutional matrix. However, he held that special 

circumstances entailed that constitutional statutes could not be impHedly repealed, one of 

which being the Act o f 1972. The development o f a comm on law regarding constitutional 

rights was held by Laws LJ. to be highly beneficial to the future o f fundamental rights in the 

UK. He concluded that all the specific rights and obligations which EU law created were 

incorporated by the Act o f 1972 into domestic law and ranked supreme. He held that 

constitutional statutes, as the Act o f 1972 was, as a matter o f comm on law, could not be 

impliedlj repealed. In an important passage he stated that;

“The com m on law has in recent years allowed, or rather created, exceptions to the 

doctrine o f implied repeal, a doctrine which was always the com m on law's own 

creature. There are now classes or types of legislative provision which cannot be repealed bj mere 

implication. These instances are given, and can only be given, by our own courts, to 

which the scope and nature o f parliamentary sovereignty are ultimately confided. The 

courts may say—have said—that there are certain circumstances in which the 

legislature may only enact what it desires to enact if it does so by express, or at any 

rate specific, provision. The courts have in effect so held in the field o f  European 

Union law itself in R Secretary of State for Transport, E x  p  Factortame LJd [1990] 2 AC 

85 ( '̂Factortame (No / / ) ,  and this is critical for the present discussion. By this means, 

as I shall seek to explain, the courts have found their way through the impasse seemingly created

(2) Any statutory instrument containing an Order in Council or Regulations made in the exercise o f  a power so 

conferred, if made without a draft having been approved by resolution o f each House o f  Parliament, shall be subject to 

annulment in pursuance o f  a resolution o f  either House.”
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bj two supremacies, the supremag of European Union law and the supremacy of Parliament.” 

(Emphasis supplied).’”

Moreover, the fundamental legal basis of the United Kingdom relationship with the EU 

rested with the domestic and not the European legal powers. Thobum was interestingly not to 

form the subject o f an appeal, has received litde by way o f judicial attention, has yet to be 

overruled by a higher court and still continues to be the subject o f much scrutiny in the 

scholarship.

302. Many have suggested that the approach o f Laws LJ., so radical as it is, appears to indicate the 

beginnings o f a new paradigm shift within the UK Constitution and the reaction to the 

decision has been universally a recognition o f the constitutional shift it engenders, although 

not all necessarily being in agreement.’" It is interesting to see the suggestion o f Boyron that 

Thobum proposes a notion o f the State unknown in British constitutional law.”  Others 

continue to defend the virtues o f Henry VIII clauses in a constimtional context, 

notwithstanding Thoburn and have suggested that:

P. 185 et seq.

See its brief consideration by the Court o f Appeal in McWhirter v. Secretary of Stale for Foreign eb" Commonwealth Affairs 

[2003] EWCA (Civ) 384. See also its reference in passing in the case of Oakley Inc. v. Animalhtd. [2006] Ch. 337; [2006] 1 

CMLRev 22; [2006] 2 WLR 294, where in a decision as to the effect o f Regulations implementing a Directive that 

affected the operation o f a statute, the Court o f Appeal /ifr Waller L.J. held that s. 2 o f the European Communities Act 

1972 was suigeneris and flowed direcdy from the Treaty obligations pursuant to Article 249 EC. The Regulations at issue 

were bringing into force the Directive and obligations flowing from the Directive and the correct approach was to 

construe the Regulations by reference to the Directive. Notably, the Attorney General argued in the course of the 

proceedings that the lower court judge had failed to take account o f the manner in which secondary legislation was 

scrutinised in parliament. The impact of the decision generally, though, is not comparable to Thobum by any means.

See O ’Neill “Fundamental Rights and Constitutional Supremacy o f Community law in the United Kingdom after 

Devolution and the Human Rights Act” (2002) 46 PL 724, 741; Perreau-Saussine “A Tale O f Two Supremacies, Four 

Greengrocers, A Fishmonger, and the Seeds of a Constitutional Court” (2002) 61 CLJ 527; Boyron “In the name of 

European Union law: the Metric Martyrs case” (2002) 27 ELR 771; Elliott “Embracing “Constitutional” legislation: 

Towards Fundamental Law?” (2003) 54 NILQ 25.

See ibid p.777.
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“Had Laws LJ. accepted the argument o f the martyred shopkeepers, his 

construction o f implied repeal would have had serious consequences for the 

devolution Acts, the Human Rights Act, perhaps the Parliament Acts, and a host of 

other statutes. An ambitious version o f this argument would rest on the peculiar 

nature o f parliamentary sovereignty. Theorists have claimed that sovereignty is a legal 

rule which, unusually, has both political and legal dimensions. Sovereignty is 

sometimes held up as an aspect o f Hart's rule o f  recognition manifested in the 

British legal system: the highest rule in the legal order that serves to identify and 

legally validate the other rules in the system.”

303. Whilst it is stated by Wade & Foster that it is axiomatic that primary constitutional stames 

such as the Bill o f  Rights 1688 are subject to repeal or amendment just as any others,^^ there 

is force in their contention that:

“In reality, as the intricacy o f legislation grows steadily more formidable, some power 

to adjust or reconcile stamtory provisions has to be tolerated. If  there is to be 

delegated legislation at all, it is inevitable that it should affect statute law as well as 

comm on law.” *̂’

304. Clearly, what is evident from this confined discussion o f developments in the UK courts is 

that, quite simply, novel and diverse, even controversial approaches to domestic 

constitutional law might need to be fostered in order to keep pace with the nature of the

For an argument as to the practicality o f  Henry VIII clauses, also contending that Thobum was correcdy decided, see

Barber & Young “The Rise o f  Prospective Henry VIII Clauses and their Implications for Sovereignty” (2003) 47 PL

112 .

5'’ See Wade & Forsyth Administrative Law (9* ed., OUP, 2004) p. 855.

Wade & Forsyth op.dt., p.843.
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constitutional change that may be inflicted by European Union law upon a domestic legal 

order. Moreover, with the impact that European Union law appears to have upon 

fundamental rights, this change might be appropriately wrought in this jurisdiction through 

the repeal o f  the “necessitated” clause in conjunction with a more novel approach to the 

“principles and policies” test.

THE IMPACT OF THE EUROPEAN UNION (SCRUTINY) ACT, 2002 ON ARTICLE 

29.4.10 OF THE IRISH CONSTITUTION: COMPARATIVE PERSPECTIVES

305. A system o f  effectively organised domestic parliamentary scrutiny o f European legislation is 

now a commonplace feamre o f the legal and often constimtional orders o f all European 

Member S ta te s .M o reo v e r, parliamentary scrutiny is currently the subject of far-reaching 

reform at European level in the Treaty Establishing A  Constitution for Europe. However, an 

assessment o f the evolution o f Irish legal integration might be said to reveal the potentially 

radical implications o f this new form of parliamentary scrutiny for other aspects o f domestic 

constitutionalism in the Irish Legal Order. It is suggested herein that the developments as to 

parliamentary scrutiny at domestic level, when considered with other recent momentous 

constitutional developments at European level, amount to a particularly important reason to 

abandon the domestic constitutional immunity granted to national laws pursuant to the 

extraordinary terms o f Article 29.4.10 o f the Irish Constitution.

306. One o f the m ost overdue yet fundamental legislative measures ever introduced by the Irish 

Oireachtas is surely the European Union (Scrutiny) Act, 2002, enacted to ensure greater 

scrutiny o f EU legislation by the Houses of the Oireachtas, so as to scrutinise more 

rigorously proposed measures and to amend the European Communities Act, 1972. Whilst a 

modest form o f parliamentary legislative scrutiny had originally been in place at the inception

See House o f  Lords Select Committee on the European Union Revieiv O f Scrutiny O f European legislation (First Report,

2002-2003, HL Paper 15, Appendix 4.
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of Community membership, in the form o f the European Communities Act, 1972, it in turn 

was to be amended on the grounds on criticism as to its deficiencies.^* This resulted in the 

European Communities (Amendment) Act, 1973, nonetheless still constituting a framework 

to analyse EC legislation lacking rigour and resource commitment.^'^ However, the legislative 

history o f the newer Act o f 2002 has interesting origins, relating to the redress the anti- 

European electoral feeling after the first failed Nice referendum and not any benevolent pro- 

European governmental sentiments.'**^ The discussion herein proposes to consider the impact 

of these legislative and constimtional developments at Irish and European level and reflect 

upon their significance as to the Irish legal order, with particular reference to Article 29.4.10 

o f the Irish Constitution.

307. The Act requires the relevant Minister to co-operate with the scrutiny o f the proposed 

legislation on the part o f the House o f the Oireachtas: s.2. However, should there be 

“insufficient time” for such scrutiny, the above obligation is inapplicable: s. 2(3) and there is 

no definition as to “sufficient time” or reasonable time. N or does the obligation apply where

See Robinson “The Irish European Communities Act, 1972” (1973) 10 CMLRev 352 and 467. Professor Robinson 

was a Senator in the Seanad, the Upper House, who was instrumental in the changes wrought, but nonetheless still 

critical o f the less than full-blooded system o f parliamentary scrutiny introduced in the amending legislation. S. 5 of the 

European Communities Act, 1972 merely provided that:

“The Government shall make a report twice yearly to each House of the Oireachtas on developments in the European 

Communities.”

Ibid. Originally, only 2 annual reports and 4 annual debates would have been produced, contended to be inadequate by 

Robinson supra. However, in the amended Act of 1973, express provision was made for a Joint Committee on European 

Affairs. By 1992, this Committee (previously entitled the Joint Committee on secondary legislation of the European 

Communities), had produced 14 reports. I am very grateful to Mr. John GoodwiUie, o f Trinity College Dublin, for his 

assistance in this regard.

The Government adopted, with much modification, an opposition Bill, the European Union Bill, 2001, introduced by 

Mr. Ruari Quinn T.D. See Travers “The Reception of Community Legislation into Irish Law and Related Issues 

Revisited” (2003) 37 Ir. Jur. 58; See Hogan & Whyte op.cit., para. 5.3.103, where it is noted that it was enacted to abate 

concerns about any democratic deficit in European affairs being perceived by the electorate.
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the Minister considers the matter to be confidential.'^' O ne can readily foresee much abuse of 

this provision as clearly any matter o f political controversy could be shielded in this fashion 

in order to “buy time,” for example. S.2(5) o f the Act provides that

“Every Minister o f the Government shall make a report to each House o f the 

Oireachtas not less than twice yearly in relation to measures, proposed measures and 

other developments in relation to the European Communities and the European 

Union in relation to which he or she performs functions.”

308. This appears to constitute quite an onerous obligation in certain governmental departments, 

with littie by way o f guidance in the Act to distinguish the nature o f the obligation as 

between, for example, the Departm ent o f Agriculture or Foreign Affairs or Education. One 

wonders about the potential usefulness o f this in the long run with such a broad general 

mandate. From  2003 on, the Government is required to report to each House o f the 

Oireachtas as to developments in the EU and provision is made for similar reports on the 

part o f the Joint Committee on European Affairs.'*" Thus while these developments generally 

are o f significant value, it would appear that they are nonetheless subject to large 

qualification potentially.

309. Structurally, there now exists an Oireachtas Joint Committee on European Affairs,"*’ a Dail 

Select Committee on European Affairs^ and a Dail Sub-Committee on European Scmtiny.'*^

■*' See s. 3. However, the Act provides that the relevant Minister may make a report on the circumstances to the Houses 

o f the Oireachtas or to a committee should they wish. See Travers supra p. 89.

■*2 See s. 4.

Comprised o f  11 T .D .’s and 6 Senators. This was in place since the Act o f  1973, however. The debates o f  the Joint 

and Select Committees are published, in hard copy and on the www.irlgov.ie site.

The Orders o f Reference o f the Select Committee (set out in the Dail by the Minister for State at the Dept, o f the 

Taoiseach, Ms. Hanafin T.D., on June 27*, 2002) are considerably broader than s. 1 o f  the Act o f  2002, discussed above. 

The Orders o f  Reference mandate scrutiny o f  inter alia Bills, the statute law in respect o f  which is dealt with by the 

Department o f  Foreign Affairs; proposals concerning the approval by the Dail o f  international agreements involving a 

charge on public funds; European Union measures; proposals under the Community treaties for legislation by the
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The latter has by far been the most productive o f  all o f  the bodies and at the time o f  writing 

has produced 65 reports o f  its scrutiny o f  legislating, indicating to the Joint Committee 

where further scrutiny is required, three Annual Reports^*  ̂ on the operation o f  the Act o f  

2002 and a monthly schedule o f  legislation to be examined, with 49 items on the most recent 

agenda/^ In 2005, it considered over 400 proposals, a decrease from 2004, when over 500 

proposals were considered, the large figure for 2004 encompassing the extra legislative 

material relating to and necessary for EU  Enlargement/** This is still, however, only half the 

amount o f  documents scrutinised by its French parliamentary counterpart annually and the 

particularly narrow definition o f  “measures” to be scrutinised contained within the Irish 

legislation is arguably the cause o f  such a considerable disparity o f  output, a matter discussed 

below. Clearly, the same number o f  measures per se are potentially ripe for parliamentary 

scrutiny in each Member State parliament, albeit that the size o f  each jurisdiction and its 

parliamentary constituents will impact upon the number o f  proposals considered.

Council or the Council acting jointly with the European Parliament; any document which is published for submission to 

the European Council, the Council or the European Central Bank; proposals as to Title V EU; proposals as to Title VI 

EU; any document which is published by one Union institution for or with a view to submission to another Union 

institution; any other document relating to European Union matters deposited in Dail Eireann by a member of the 

Government or Minister o f State, such matters arising from Ireland's membership o f the European Communities and its 

adherence to the Treaty on European Union; acts of the institutions o f those Communities; Regulations under the 

European Communities Acts, 1972 to 1998; other instruments made under statute and necessitated by the obligations of 

membership o f those Communities and such other matters as may be referred to it from time to time by Diil Eireann.

■*5 The Sub-Committee meets fortnighdy. It recommends on average that 25 per cent o f proposed legislation be referred 

for further scrutiny to sectoral committees. See Virst Annual B,eport on the Operation of the European Union (Scrutiny) Act, 

2002, available at www.irlgov.ie.

The reports are particularly well set out and contain useful summaries o f legislation and positions, in addition to 

valuable commentaries.

See www.irlgov.ie See the study by the British Federal Trust o f parliamentary scrutiny of European, affairs by the 

British parliamentary bodies: www.fedtrust.co.uk. The House of Lords European Scrutiny Committee is an excellent 

example o f a parliamentary body conducting rigorous examination o f EU legislation and its domestic implications. The 

Irish attempts to emulate this are a considerable way off such standards presendy. See 

http://www.parliament.uk/parliamentary committees/european scrutiny.cfm. See the criticisms of Walsh as to the 

role of the Irish Parliament with respect to the European Arrest Warrant: see “Parliamentary Scrutiny of EU Criminal 

Law in Ireland” (2006) 31 ELR 48.

Third Annual Export on the Operation of the European Union (Scrutiny) Act, 2002, available at www.irlgov.ie.
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310. The Irish Act is all the more relevant in light o f the new Protocols entitled “O n the role of 

National Parliaments in the European Union” and as to the Application o f the Principles of 

Subsidiarity and Proportionality” contained in the Trea^ 'Establishing A  Constitution for Europe, 

involving National Parliaments in a most significant fashion.'*''' Pursuant to the former, all 

proposed legislation and documentation relating to the European legislative process is 

forwarded from each o f the institutions respectively, particularly the Commission, to the 

national parliaments, the preamble o f the Protocol providing that its objective purports to:

“to encourage greater involvement o f national Parliaments in the activities of the 

European Union and to enhance their ability to express their views on draft 

European legislative acts as well as on other matters which may be o f particular 

interest to them”.

311. Moreover, inter-parliamentary dialogue as to the legislative process, as between the national 

parliaments and the European Parliament is provided for. As to the latter Protocol relating 

to subsidiarity and proportionality, a much more complex and thorough mechanism is 

provided for. For example, provision in made for the Commission to justify its legislative 

proposals with regard to the principles o f subsidiarity and proportionality. The national 

parliaments may provide reasoned opinions in response, that shall be taken into account by 

the C o m m iss io n .T h e  opinion o f the national parliament may entail that the Commission is 

forced to justify its refusal to adopt the opinion therein or that in fact it might accept the 

views therein. Hence a remarkable new dimension to legislating in the European Union has 

been introduced and the developments in the new Protocol clearly overshadow the 

provisions o f the European Union (Scrutiny) Act, 2002, notwithstanding its progressive 

elements.

■*’OJ 2004 C310 p. 1. See Cygan “The Role o f  National Parliaments in the E U ’s N ew  Constitutional Order” in Tridimas 

& Nebbia eds. European Union Im w  for the Twenty-First Century: ^thinking the New Legal Order V ol 1 (Hart, 2004).

See Articles 4-6 thereof. The Court o f  Justice possesses jurisdiction to hear actions on the basis o f  infringement o f the 

principle o f  subsidiarity (see Article 7) and an annual report as to the operation o f  the schema is provided for in Article 8 

o f  the Protocol.
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312. A major factor to consider is, however, that while for example, very specific provision is 

made in Article 29.4.10 of the Irish Constitution to immunise domestic laws from 

constitutional challenge that purport to implement European legislation, no specific 

constitutional provision is made for parliamentary scrutiny of legislation, nor is any provision 

made for the nature of the relationship existing between the Irish and European legislatures. 

This is in marked contrast to Articles 23(2) and (3) of the German Constitution (GG),^’ 

which provide as follows:

“(2) The Bundestag and, through the Bundesrat, the Lander shall participate in 

matters concerning the European Union. The Federal Government shall keep the 

Bundestag and the Bundesrat informed, comprehensively and at the earliest possible 

time.

(3) Before participating in legislative acts of the European Union, the Federal 

Government shall provide the Bundestag with an opportunity to state its position. 

The Federal Government shall take the position o f the Bundestag into account 

during the negotiations. Details shall be regulated by a law.”

313. However, as Hofmann notes. Art. 23 GG distinguishes between information and hearing. 

The Bundestag has the right to be informed by the federal government about all matters 

concerning the European Union (Art. 23 (2) GG) but has the constitutional right to be heard 

expressly only with respect to the EU’s “legislative acts” (Art. 23 (3) GG).^" These rights, of 

the Bundestag, date from as far back as 1957, at the inception o f the Treaty of Rome. Within 

the Bundestag, there is also a constitutionally prescribed European Affairs Committee,

5’ The details o f  the Bundestag’s role in German European policies are set out in the Federal Statute on “co-operation 

between the Federal Government and the German Bundestag in European Union affairs”.

“Parliamentary Representation in Europe's System o f  Multi-Layer Constitutions: A Case Study o f  Germany” (2003) 10 

Maastricht Journal 1.
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enjoying the highest prominence o f all committees with a membership o f 50 which meets on 

a weekly basis.

314. The German example is a particularly fine one, o f rigorous scrutiny constitutionally

mandated, distinguishing itself considerably from the Irish model because o f its

constimtional origins and prescribed rights and correlative obligations. It is, however,

arguably the m ost inherendy empowered o f all o f  the parliamentary bodies o f the European 

States '̂* by virtue o f its notable constitutional position and the affirmative constitutional 

obligations owed to it by the State: its counterparts in Austria,^^ Belgium,^*  ̂ Denmark,”  

Finland,^* France,’'̂  Greece,'’" Italy,'’’ Luxembourg,'’” the Netherlands,'’’ Portugal,'’'* Spain,'’̂  or

There are also E uropean Affairs Com m ittees in the Lander.

As to which, see the H ouse o f  Lords Select Comm ittee on the E uropean U nion Keview O f Scrutiny O f European 

hegislation (First Report, 2002-2003, H L Paper 15, Appendix 4).

As in Germany, the m em bers o f  the A ustrian Bundesrat are representatives o f  the A ustrian Laender delegated by the 

Laender parliaments. The A ustrian Bundesrat, however, has m ore limited constitutional rights than its German 

counterpart.

The Belgian Parliam ent deals with E uropean matters through its Jo in t Advisory Com m ittee on European Affairs, 

which involves M EPs.

In D enm ark, the E uropean Affairs Com m ittee (Europaudvalget) was created in 1972 and meets throughout the year, 

except for August. It has 17 perm anent mem bers and 11 substitutes. T he parties are allocated places on the Committee 

according to their strength in the Folketing.

5* The G rand Com m ittee (Suuri valiokunta/ Stora utskottet) was given its task to scrutinise EU  policy in 1994 (the 

Committee was form ed in 1906). It has 25 mem bers and 13 substitutes. The E duskunta/R iksdag selects committee 

members to reflect party strength. H owever, even the smallest party normally has at least one substitute place on the 

committee. The G rand Com m ittee meets twice a week.

The mechanism for examining E U  legislation by the national parliam ent has no t been in place for very long, only 

around 10 years. I t involves a "delegation" o f  each chamber. The objective o f  the French system is to allow the National 

Assembly and the Senat to  adopt a position on legislation in preparation. The delegations in the Assembly and the Senat 

are at the centre o f  the process, and are like com m ittees bu t no t called that as the latter are only for working on French 

law. The delegations o f  the Assembly and the Senat each comprise 26 Parliamentarians, representing all the political 

groupings, in the proportions o f  the plenary. Each o f the 26 is a m em ber o f  one o f the specialist perm anent committees 

dealing w ith national law. T he G overnm ent sends around 1000 texts per year for scrutiny.

The com position o f  the Com m ittee o f  European Affairs is mixed, consisting o f  national MPs and MEPs. The 

Committee has an advisory role bu t does no t m eet regularly. It can be convened by its Chairman, by a third o f its
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Sweden do not compare favourably as to its general constitutional powers or otherwise, nor 

as to its specific constitutional rights relating to the provision o f information from the 

European legislature/’̂  Moreover, all other comparable parliamentary bodies are liable to be 

regulated by way o f statute and are thus subject to ad hoc arrangements that may be altered 

by incoming regimes, for example, unUke the more permanent constitutional position 

enshrined in the German text, with transparent and affirmative rights accruing to the 

parliamentary body. Thus the position as to the German parliament is particularly significant

members or by the Government. In general, the Chairman chooses topics for consideration but the Parliamentary 

Speaker may also do so.

‘’’In the Senate, the relevant Committee is the "Giunta per gli affari delle Comunita europee", and in the Chamber of 

Deputies, the "Commissione le politiche dell Unione Europea"— also known as the XIV standing committee. 

Traditionally in both Houses o f the Italian Parliament direct competence on EU matters is the responsibility o f standing 

committees, the EU Committees having a consultative role. In 1999 the Chamber of Depudes reformed its rules of 

procedure, giving the Chamber's EU committee standing committee status, with specific tasks. The Giunta of the 

Senate, however remains solely consultative, with the primary competence falling to the Constitutional Affairs 

Committee. This is felt to have created an imbalance between the two.

l.uxembourg's Chamber o f Deputies has a Committee for Foreign and European Affairs and Defence, which 

scrutinises, investigates and reports on EU documents, sometimes after taking evidence and the Committee's opinions 

are sent to Government. The Committee has 16 members, reflecting proportionate strengths of part groups. 

Luxembourg MEPs may attend in advisory capacity.

In the Tweede Kamer, membership of the Committee reflects the political weighting o f the second chamber. The 

Tweede Kamer EU Committee broadly functions under the same terms as the Commons EU Committee, though in a 

more ad hoc manner. The Committee in the Eerste Kamer conducts general work on EU affairs, and refers particular 

issues to specialised committees. It plays a particular role in transposition.

■̂*The Committee of European Affairs is the specialist committee for all matters related to the European Union. The 

Committee has an umbrella responsibility, distributing the issues among the relevant Specialist Committees. The 

Committee may then request Opinions from the individual Specialist Committees on which it bases reports to the 

Government. These reports, whether based on other Committee opinions or not, may lead to the presentation of 

resolutions to the plenary. The European Affairs Committee is the only Committee with such a power.

'’̂ Spain's bicameral parliament has a single Joint European Affairs Committee o f 32 members (based on proportional 

representation) with some alternates and a series o f sub-committees. The Committee scrutinises and ranks proposed 

laws, and makes reports to the plenary and the government. Joint meetings are held with Spanish MEPs. There is 

currently a sub-committee on the 2004 IGC.

“ The Advisory Committee on EU Affairs o f the Riksdag (EU-Namden) was established in 1995. It has 17 permanent 

members and 30 substitutes. The Advisory Committee on EU Affairs reflects the parties' strength in the Riksdag. The 

Committee meets weekly throughout the year, except in August.
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and most remarkable and operates as a useful precedent for other parliamentary scrutiny 

models.

315. O f most importance, however, remains to be the definition o f a ‘measure’ that may be 

scrutinised in s.l o f the Act o f 2002*’̂  because o f its immense significance potentially to the 

interpretation o f the “necessitated” clause pursuant to Article 29.4.10.“  This might be so in 

that a “measure” enacted may be shielded from constitutional scrutiny pursuant to the terms 

o f Article 29.4.10, an issue o f no small importance. A “measure” is defined exhaustively in 

s.l as;

“ (a) a Regulation or Directive adopted under the Treaty establishing the European 

Community;

(b) a joint action adopted under Article 14 o f the Treaty on the European Union;

(c) a common position adopted under Article 15 o f the Treaty on European Union,

(d) a measure requiring prior approval o f both Houses o f the Oireachtas pursuant to 

Article 29.4.6 or Article 29.4.8 o f the Constitution not otherwise mentioned in this 

definition.

316. Arguably, this definition is unduly exhaustive and fails to provide for a potentially broader 

range o f situations that may become live for consideration in subsequent treaties, given the 

dynamic character o f the European Union and the increasing number o f areas subject to 

Regulation on the part o f the European legislature and the correlative number o f national 

acts or instruments affected as a result. Moreover, the range o f areas that may generate 

constitutional significance at national and European level is not necessarily covered by this 

limited definition either. It is important to consider that democratic deficit-related concerns 

can be generated from acts o f a range o f character broader than those enumerated as being

As amended by the European Comm unities (Amendm ent) Act, 2002.

Although this has yet to materialise in the caselaw.

Com pare, however, the M inister’s [the M inister for State at the D ept o f  A n Taoiseach Ms. Hanafin T.D, June 27''’,

2002] O rders for Reference to  the Select Com m ittee, that appear to be considerably broader.
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worthy o f parliamentary scrutiny. This is particularly so in light o f the fact that the Order of 

Reference for the Joint Committee on European Affairs is considerably broader in its 

mandate to consider inter alia various acts, submissions and proposals, than in its mandate 

for scrutiny.™ Moreover, the Protocol on the Application o f the Principles o f Subsidiarity 

and Proportionality in the Treaty Establishing A  Constitution for Europe refers to the broader 

concept o f “legislative acts” without definition unlike s. 1. Therein, the national parliaments 

become involved in the proposed revision o f the legislative process. Section 1 is especially 

narrow when compared with the mandate o f the House o f  Lords European Scrutiny 

Committee, a highly regarded and effective body, o f note in pan-European circles. The terms 

o f reference o f the House o f Lords Committee are as follows:

“The European Scrutiny Committee is appointed under Standing Order No. 143 to 

examine European Union documents and—

i. to report its opinion on the legal and political importance o f each such 

document and, where it considers appropriate, to report also on the reasons 

for its opinion and on any matters o f principle, poUcy or law which may be 

affected;

ii. to make recommendations for the further consideration o f any such 

document pursuant to Standing O rder No. 119 (European Standing 

Committees); and

iii. to consider any issue arising upon any such document or group o f 

documents, or related matters.

The expression ‘European Union document’ covers —

i. any proposal under the Community Treaties for legislation by the Council or 

the Council acting jointiy with the European Parliament;

ii. any document which is published for submission to the European Council, 

the Council or the European Central Bank;

iii. any proposal for a common strategy, a joint action or a common position 

under Tide V o f the Treaty on European Union which is prepared for 

submission to the Council or to the European Council;

Compare the mandate as set out above.
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iv. any proposal for a common position, framework decision, decision or a 

convention under Tide VI o f the Treaty on European Union which is 

prepared for submission to the Council;

V . any document (not falling within (ii), (iii) or (iv) above) which is published by 

one Union institution for or with a view to submission to another Union 

institution and which does not relate exclusively to consideration of any 

proposal for legislation; 

vi. any other document relating to European Union matters deposited in the 

House by a Minister o f the Crown.” '̂

317. Clearly, this mandate, particularly (vi) “any other document”, is significantiy broader and 

more realistic than the Irish definition o f a “measure” in the Act o f 2002 in light o f the Treaty 

F.stablisbing a Constitution for Europe. One wonders about the need for such a proscribed 

definition o f measures susceptible to scrutiny in s. 1 if in democratic terms, it appears less 

than satisfactory. Thus, on its face it seems both probable and desirable that s. 1 might 

require further amendment, given the inherent democratic deficit in the limited nature of the 

measures subject to scrutiny.

318. O n balance, however, remarkable and far-reaching developments in the legislative process 

appear to be ongoing, both within the Irish legal order and at European level. In the event of 

the ratification o f the Treaty Establishing a Constitution for Europe, surely the scrutiny model of 

legislating m ust become a major factor in a rethink o f the Irish constitutional immunity 

granted to legislation so as to question its necessity, an immunity without precedence in 

other comparable European Member States. The issue is a new one: if  the democratic

See E uropean Scrutiny Com m ittee The Work o f the Committee in 2004 (6* R eport 2004-5 Session), available at 

http: / / w w w .publications.parliam ent.uk/pa/cm200405 / cm select/cm euleg/38-vi/38-vi.pdf. The Com m ittee’s powers are 

set out in Standing O rder N o. 143. The scrutiny reserve resolution, passed by the H ouse, provides that Ministers should 

no t give agreem ent to  EU proposals which have no t been cleared by the E uropean Scrutiny Comm ittee, or on which, 

w hen they have been recom m ended by the Comm ittee for debate, the H ouse has no t yet agreed a resolution. The 

scrutiny reserve resolution is printed with the H ouse’s Standing O rders, which are available at www.parliament.uk.
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credentials o f European legislation implemented are to be dramatically enhanced what need 

is there to shield measures from scrutiny? However, the recent developments domestically 

as to scrutiny o f legislation and also at European level as to the Treaty, offer an opportunity 

to reconsider what is meant behind such a constimtional immunity. The sweeping 

constitutional immunity o f EU law measures implemented or enacted into Irish law via 

Article 29.4.10 is an im portant reminder o f what supremacy entails for sovereignty in Ireland 

and how pragmatism has prevailed over principle. Moreover, the reformed “scrutiny” model 

o f legislating adopted in Ireland must evolve to the maximum o f its potential, along the lines 

o f the constitutionally prescribed Bundestag model and answer the challenge o f effective 

output in the face o f the Union legislative machinery. The Irish model, whilst adopted 

merely o f late, should stand as an important example to new accession States as one that 

possibly under-reaches its potential, but also as one that must evolve to face the challenges 

o f the new legislative machinery, should the Treaty be ratified.

THE “NECESSITATED” CLAUSE AND THE TREATY'ESTABLISHING A

CONSTITUTION FOR EUROPE

319. A fundamental tenet o f the general proposition asserted herein as to Article 29.4.10, is that 

the provisions o f the new Treatj Establishing A  Constitution for Europe ~ provide compelling 

grounds for the need to re-examine and to repeal the “necessitated” clause. The political 

viability o f the Treaty appears to be increasingly precarious. Nonetheless it provides a

2004 C 310p. 1.

At the time o f  writing (late Setempber 2006), it appears that the Irish Government has indefinitely postponed a 

referendum on the Treaty that had been set to take place in Autumn 2005. The rejection o f  the ratification o f  the Treaty 

by the French and Dutch citizens in 2005 and the decision o f  EU leaders to agree to abandon the deadline o f  November 

2006 to ratify the Positional Treaty accumulated as further evidence o f  the need for the Irish government to abandon the 

referendum plans (see Irish Times, June 17'’’, 2005). The Prime Minister o f  Luxembourg, Jean-Claude Juncker, whose 

country held the EU presidency during the relevant period in 2005, stated that the EU needed a period o f  “reflection, 

explanation and debate” {Ibid). As o f  3'** September, 2006, the Constitutional Treaty had been ratified in accordance with 

the respective procedures as required therein in Austria, Belgium, Cyprus, Estonia, Germany, Greece, Hungary, Italy,
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useful template for any putative reforms, however adopted, and represents the outcome o f 

an extensive deliberative process, warranting further consideration. The analysis here thus 

proceeds with such a disclaimer as to the likelihood of its ratification. First and foremost, as 

to the judicial branch, a controversial new clause contained in Part I, Title I, Article 1-6 of 

the Treaty Establuhing a Constitution for Europe, provides as follows:

“The Constitution, and law adopted by the Union’s Institutions in exercising 

competences conferred on it, shall have primacy over the law o f  the Member 

States.”’'̂  (Emphasis supplied).

320. W'liile the supremacy o f EC law is well-established and mostiy accepted both domestically 

and in the world-wide scholarship, since Costa v. E N E L j ^  as Dougan notes, the controversy 

arises as to the formulation o f primacy in the Treaty. The formulation therein is much 

broader than ever previously formulated by the Court o f Justice and arguably extends to all 

law (as in its terms) o f the Member States and not merely “laws”, but potentially also 

constitutional provisions.^’’ In its more nuanced format, primacy ought to be drafted along the 

lines o f the following: primacy/ supremacy o f Community law would exist where (a) a

Latvia, Lithuania, Luxem bourg, Malta, Slovakia, Slovenia and Spain. The Czech Republic, D enm ark, Finland, Ireland, 

Poland, Portugal, Sweden and the U nited K ingdom  have all postponed ratification. See the interactive map of 

ratification at h ttp ://eu ropa.eu .in t/constitu tion /ra tifica tion  en .h tm .

Article 1-5.1 o f  the Constitutional Treaty, however, provides that the fundam ental constitutional structures o f the 

M em ber States are an integral part o f  the national identity that m ust be respected, arguably tem pering the tone o f the 

clause.

75 C -6/64 Costa v. EN EL[1964] ECR  585.

7'’ See D ougan Some Comments on the Praesidium's 'Draft Trea^ Establishing a Constitution for Europe (The Federal T rust 

Constitutional O nline Paper Series N o. 07/03. h ttp :/ /s s rn .c o m /abstract—509963. March, 2003) at pp. 5-6. See Kum m  

& Cornelia “The Primacy Clause o f  the Constitutional Treaty and the Future o f  Constitutional Conflict in the European 

U nion” (2006) 3 Int. J. Con. L. 473, w ho state that cumulatively, the supremacy clause, ratification procedure (in art. IV- 

447) and structural reform s in the treaty make a contribution to strengthening the authority o f  EU  law over national law 

(at p. 491). Cf. K um m  “The Jurisprudence o f Constitutional Conflict: Constitutional supremacy in E urope before and 

after the Constitutional Treaty” (2005) 11 ELJ 262. See also Reestman “Primacy o f  U nion Law” (2005) 1 Euro. Con. 

Law Rev. 104.
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divergence existing between national and Community law and (b) the conditions for direct 

effect being satisfied such that Community law ought prevail/^ An even more nuanced view 

distances itself from direct effect and sees the Marleasing SA  v Comercial Intemacional de 

Alimentacion SAl  ̂ mode of consistent interpretation “indirect effect” or Francovich v. Italian 

Republic^ damages for State liability as other manifestations of supremacy not provided for in 

the Treaty.*'  ̂There is also controversy as to whether the new formulation of supremacy is so 

broadly drafted as potentially to apply to the Common Foreign and Security PoKcy.*'

321. In Ireland, supremacy o f Community law is provided for indirectly”" notably not in the 

Constitution but in legislation, in the form of s. 2 of the European Communities Act, 1972:

“From the 1st day of January, 1973, the treaties governing the European 

Communities and the existing and future acts adopted by the institutions of those 

Communities shall be binding on the State and shall be part of the domestic lam thereof under the 

conditions laid down in those treaties!' (Emphasis supplied).

322. Clearly some difficulty would be faced by an Irish court in construing Article 1-6 of the 

Treaty with respect to Article 29.4.10, in light of these concerns expressed as to the lack of 

clarity therein. Indeed, an Irish Court might fundamentally not accept the nature of this 

wording as compatible with the provisions of the Irish Constitution relating to membership

77 Ibid.

7* Case C -106/89 Marleasing SA  v ha  Comercial Intemacional de Alimentacion SA  [1990] ECR 1-4135.

™ Francovich v. Italian Republic [1991] ECR 1-5057.

8» Ibid.

Anon “The CFSP under the EU Constitutional Treaty- Issues o f  Depillarisation” (2005) 42 CMLRev 325.

Indirectly, in the sense that the word “supremacy” is not specifically employed. However, the Court o f Justice is 

empowered to interpret those treaties and is an “institution” for the purposes o f  s. 2 that is binding upon the Irish legal 

order as to its “act done”.
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generally*’ or with Article 46 o f the Constitution (the so-called “grundnorm ” provisions).*'* 

Thus a constitutional crisis is not an impossibility.

323. O n the other hand, the Treaty E.stablisbing A  Constitution for Europe appears otherwise to 

provide that the scope for possible conflict o f legal orders is lessened by setting out the 

principle o f  supremacy in such an explicit fashion, in a Union where powers are still 

conferred by the States, and that the legally objective construction o f what is “necessitated” 

ought to be more apparent than ever, giving no latitude or room  for argument as to a

domestic interpretation o f the “necessitated” clause.*^ Thus if supremacy is now drafted in

its most broad format possible- “all law”, surely the provisions o f Article 29.4.10 are nullified 

themselves ipso facto. Although this might not seem like the most persuasive argument in 

favour o f repealing the “necessitated” clause, when considered in conjunction with the 

arguments below, its relevance assumes greater importance.

324. Secondly, as to the legislative branch, the Treaty further provides for constitutional 

competences to be catalogued unambiguously, setting out prescriptively areas o f exclusive.

See Craig “The Hierarchy o f  N orm s” in Tridimas & N ebbia eds. European Union haiv fo r the Twenty-First Century:

Rethinking the New L^gal Order Vol. 1 (Hart, 2004) pp. 91 et seq.

Article 46 o f  the Irish Constitution provides inter alia that “A ny provision o f  this C onstitution may be amended, 

w hether by way o f  variation, addition, o r repeal, in the m anner provided by this Article.”

Q uestions have been raised both  domestically and internationally for som e time now, m ost famously by Kelsen {fure 

Theoiy ofhaiv, (Knight tr., UC Berkeley Press, 1967)), w hether by plebiscite o r otherwise, it is possible to  amend certain 

so-called foundational principles underlying a constitution, such as its basic values (for example, relating to an 

independent State as an autonom ous international actor no t subservient to  a U nion o f  States or otherwise). See Hogan 

& W hyte Kellji: the Irish Constitution (4* ed. Lexis-Nexis, 2003) Ch. 8.1 and para. 7.1.23-30. See also O ’ ConneU 

“Guardians o f the Constitution: Unconstitutional Constitutional N orm s” (1999) 4 Journal o f  Civil liberties 48. Clearly 

the provisions o f the Treaty raise m ore complex issues than previously existing in view o f  the uncertainty surrounding 

their actual constitutional validity (for example, as to supremacy).

See Cramer “D oes the Codification o f  the Principle o f  Supremacy M atter?” (2004-2005) 7 CYELS 57, w ho argues (at 

pp. 77-78) that no radical shift towards increased adjudication in the resolution o f constitutional conflicts between 

U nion and States will result, especially since the powers are still conferred by the States and so all risks o f  abusive judicial 

behaviour are as such exaggerated.
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shared and supporting spheres o f operation for the States and Union alike, an explicit 

catalogue o f the like not previously present in Union law, although the system established is 

not without its faults, particularly as to boundary problems between the domain o f shared 

and exclusive co m p e ten ce .H o w ev er, on balance the ostensible level o f clarity of the 

division o f legal orders is enhanced in form and also in substance, which must be read with 

the remainder o f the reforms introduced. A new form o f constitutionalism is also embraced, 

with improved input-legitimacy o f the Union decision-making process.*’ Moreover, in the 

Treaty Establishing A  Constitution for Europe, subsidiarity is enshrined as a key legislative 

principle in Article 1-9(3) o f the Treaty.**** Additionally a Protocol on the Application o f the 

Principles o f Subsidiarity and Proportionality now makes extensive provision for the 

involvement o f national parliaments in the European legislative process, to an extent not 

previously contained in the Treaties nor in practice.**'  ̂ In particular. Article 3 o f the Protocol 

provides that the Commission shall send all o f  its legislative proposals to the National 

Parliaments o f the Member States at the same time as the Union legislator. Upon adoption, 

resolutions are sent to the National Parliaments and an opportunity is given to them to send 

a reasoned opinion as to why a proposal does not comply with the principle o f subsidiarity, 

which all o f  the Union institutions must take into account. Article 6 provides that national 

Parliaments with unicameral systems shall have two votes, while each o f the chambers of 

bicameral Parliamentary systems shall have one vote on the proposals. The Commission is 

required to review its proposal should one third o f all the National Parliaments vote as to the 

non-compHance o f the proposal with subsidiarity. Provision is made in Article 7 of the 

Protocol and in Art. III-270 o f Treaty for the Court o f Justice to have jurisdiction to hear 

actions based upon infringement if the principle o f subsidiarity o f a legislative act brought by

See D ashw ood “T he Relationship betw een the M ember States and the European U n ion /E uropean  com m unity” 

(2004) 41 CM LRev 355; Craig “Com petence: clarity, conferral, containm ent and consideration” (2004) 29 ELR 323.

Lenaerts & Gerard “T he Structure o f  the U nion according to the Constitution for Europe: the em peror is getting 

dressed” (2004) 29 ELR  289, 321, referring to the widespread extension o f  the co-decision  procedure in U nion decision  

making in the Treaty. “Input legitimacy” addresses the question o f  direct legitimisation o f  political pow er through the 

dem ocratic participation o f  the citizens or their elected representatives in transparent decision-m aking and constitution- 

making procedures.

** See Craig “Com petence: clarity, conferral, containm ent and consideration” (2004) 29 ELR 323, 342.

® There have, o f  course, been previous similar instruments: see D e  Biirca “Reappraising Subsidiarity’s Significance After

Am sterdam ” 0ea n  M onnet W orking Paper N o . 7 /9 9 ) , available at ww w.jeanm onnetprogram .org and Craig bc.cit.
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a Member State or notified by them in accordance with their legal order on behalf of their 

national Parliaments or chamber (“the so-caUed yeUow-light procedure).’” Although the 

precise effectiveness o f this new procedure may be difficult to envisage in light of the 

possible unwieldiness o f the procedure, it nonetheless could be o f tremendous significance if 

co-operation is forthcoming and if parliamentary committees operate effectively. Thus 

considerable scope for scrutiny and rigorous democratic checks is offered to Member State 

parliaments, Ireland included, o f a kind not existing before.'*' The very nature o f the new 

revised legislative process provides dynamic democratic checks and balances and supplies a 

different character to the multi-layered nature o f the democracy in existence already.

325. Given these striking and far-reaching changes setting out explicitly the principle of 

supremacy, in the event o f the Treaty Establishing A  Constitution for Europe being adopted, in 

addition to the laudable measures contained in the domestic European Union (Scrutiny) Act, 

2002, discussed in detail above, the namre o f the Irish parliamentary input into European 

legislative measures has been altered dramatically. How this practically impacts upon the 

“necessitated” clause is in a number o f ways. Firstly, the need for judicial scrutiny of 

legislative measures is lessened by the new levels o f parliamentary input. The “sterility of 

legislating” by way o f primary legislation, the phrase coined by Denham J. in Meagher, is no 

longer a factor to be feared. Secondly, in addition to the newer and fuller role for 

Parliaments in the Subsidiarity and Proportionality Protocol, the domestic constitutional 

modifications after Nice as to “variable geometry” whereby a flexible and pragmatic attitude 

is adopted as to European affairs and the Constitution, discussed in detail below,'*" obviate 

the need for constitutional referenda in favour o f parliamentary approval o f European 

affairs, thus further bolstering the parliamentary role in the legislative and constitutional 

processes. It seems thus illogical to immunise domestic implementation legislation from

90 Previously Art. 230.

For praise o f the enhanced democratic features o f the Constitutional Treaty, see Barnard & Dashwood “The EU 

Constitution- dealing with the deficit” (2006) 156 NLJ 173, who suggest that the extension o f  the “co-decision” 

procedure, the involvement o f  the national parliaments and the provisions o f  the IVeaty requiring Council meetings to 

be held in public operate to reverse the so-called “democratic deficit” issue.

See the discussion as to Articles 29.4.6 and 8 infra.
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scrutiny because o f this altered format for the analysis o f legislative proposals from the outset 

o f the legislative process.

326. The “necessitated” clause is exclusively designed to minimise excessive constitutional 

challenges to the practical day-to-day implementation o f European Union law in Ireland. It 

operates also as a judicial and democratic protection on a different level as to the 

implementation o f European Union law that is o f a less rudimentary nature. But if  we 

consider the m anner in which the Irish Supreme Court has successfviUy evaded its 

construction or where litigators have evaded its construction or where its use appears 

excessively formulaic, and when we combine this with the new proposed invigorated 

democratic process domestically and in the Treaty Establishing A  Constitution Jar Europe, there 

seems less need to have such an immunisation clause domestically. These safeguards seem 

more appropriate than an outm oded clause that has long fulfilled its usefulness.

THE NEW VARIABLE GEOMETRY PROVISIONS OF THE IRISH

CONSTITUTION

327. Another new constimtional perspective on European affairs in the Irish legal order is 

palpable, with extensive implications for a host o f other constitutional articles. Article 29.4.6 

and Article 29.4.8 o f the Constitution, as inserted by recent referenda in 1998”  and 2002'*'* 

respectively, have put in place formally and structurally, mechanisms by which the State may 

decide to exercise particular options contained in the Treaty o f Amsterdam and the Treaty of 

Nice; the so-called “variable geometry” clauses.'^^ The argument for the repeal of the

The 18* Amendment to the Constitution.

’■* The 26''' Amendment to the Constitution.

Currendy, the options or discretions clauses relate to police and judicial co-operation in criminal matters, closer co

operation, free movement o f  persons, the Schengen Agreement and enhanced co-operation. As to variable geometry, see 

Craig & D e Burca op. cit., pp. 44 et seq. See Hogan & Whyte op.cit., para 5.3.86 et seq\ Brown Enhanced Cooperation: A  Two
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“necessitated” clause, it is suggested herein, is gready fortified by these recendy ratified 

provisions o f the Constitution dealing with the domestic reception o f European affairs in a 

form not previously employed. Article 29.4.6 provides as follows:

“The State may exercise the options or discretions provided by or under Articles 

1.11, 2.5 and 2.15 o f the Treaty referred to in subsection 5° o f this section and the 

second and fourth Protocols set out in the said Treaty but any such exercise shall be 

subject to the prior approval o f both Houses o f the Oireachtas.”

The provisions o f Article 29.4.8 provide that;

“The State may exercise the options or discretions provided by or under Articles 1.6, 

1.9, 1.11, 1.12, 1.13 and 2.1 o f the Treaty referred to in subsection 7° o f this section 

but any such exercise shall be subject to the prior approval o f both Houses o f the 

Oireachtas.”

328. Most remarkably, it is now legally and constitutionally beyond dispute that there are aspects 

o f membership o f  the Communities and Union, contained in the Irish Constimtion, that are 

not objectively necessary and are legally considered to be discretionary. Articles 29.4.6 and 8 

in essence protect State sovereignty by allowing the discretion to be exercised conditional 

upon the approval o f both Houses o f the Oireachtas being obtained, thereby adopting an 

attitude o f tremendous flexibility and pragmatism as to European affairs. However, the 

concentration o f this protection is in the hands o f the State, a factor meriting some 

consideration.

Tier Europe” (Institute o f European Affairs, 2002); see Travers “The Reception of Community Legislation into Irish law 

and Related Issues Revisited” (2003) 37 Irish Jurist 58; Usher “European Union Variable geometry or concentric circles; 

patterns for the European Union” (1997) 46 I.C.L.Q, 243; Harmsen “European Union: A European Union of variable 

geometry: problems and perspectives” (1994) 45 N.I.L.Q. 109.
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329. T he difficulty here, as com m entators have noted, is that at w hat po in t does the prior consent 

o f  the H ouses o f  the O ireachtas becom e necessary?'^'’ A n interesting question may be put as 

to, for example, the prior consent o f  the O ireachtas being obtained for a draft advanced 

proposal that subsequently becom es amended. Is the consent still legally valid? Arguably, the 

spirit and n o t the letter o f  Articles 29.4.6 and 8 should be adhered to and  the consent is not 

then valid. Thus the question as to w hat constim tes an option  or discretion m ust be one that 

is objective from  the C om m unity or U nion perspective, in  contrast to the current state o f  the 

“necessitated” clause.

330. By contrast, Travers has suggested that the am endm ents contained in Article 29.4.6 and 8 

constim te conditional constim tional licences, w hich w hen approval is obtained, entail that 

any further national m easure required to give effect to “opting in” , w ould be “necessitated” 

by the obligations o f  m em bership. Travers has contended further that the im plem entation by 

other M em ber States o f  m easures pursuant to the com m on E uropean  defence policy as to 

which the State may not becom e involved in by virm e o f  Article 29.4.10, are not 

“necessitated” by the obligations o f  m em bership for Ireland. W hile one could not quibble 

with the latter, arguably there is som e incongruity betw een the argum ent Travers makes as to 

w hat is “necessitated” pursuant to Articles 29.4.6 and 8 and Article 29.4.9. Surely if the 

exercise o f  an op tion  is just that, optional, even with constim tional approval for the sake o f 

dom estic regularity, that nonetheless the exercise o f  the op tion  in  the first place is no t 

objectively legally “necessitated” by the obligations o f  m em bership  o f  the EU.'*’ It is 

subm itted that the m ere act o f  dom estic “regularisation” o f  E uropean  m atters as might 

becom e subsequently necessary in “opting in” , should n o t be in terpreted  as giving rise to an 

objective legal obligation arising from  m em bership o f  the EU. Alternatively, an admittedly 

weaker argum ent may be m ade that the decision to exercise an option, w ith constitutional 

approval is n o t per se an “act done” for the purposes o f  Article 29.4.10, given the optional 

and conditional nature o f  the action.'^*

See Hogan & Whyte op.cit., para 5.3.86.

And it is submitted that this test should be construed objectively.

It may be o f  use to note the provisions o f  the European Union (Scrutiny) Act, 2002. The definition o f a ‘measure’ in 

s.l o f  the Act (as amended) may become o f  tremendous significance: a “measure” is defined as:
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331. The reason that the issue must be considered to be a live one in the current discussion is 

obvious from a recent raft o f draft amendments to the Irish Constitution relating to the 

Treaty Establishing a Constitution for Europê '̂̂  similar to Article 29.4.6 and 8, that had been 

m ooted but were subsequently withdrawn by virtue o f the rejection o f the Treaty Establishing 

A  Constitution for Europe in the Netherlands and France. Thus the so-called “options or 

discretions” clauses or the constitutional “conditional licence” would have become common

“(a) a Regulation or D irective adopted under the Treaty establishing the E uropean Community;

(b) a joint action adopted under Article 14 o f  the Treaty on the E uropean Union;

(c) a com m on position adopted under Article 15 o f the Treaty on E uropean U nion’

(d) a measure requiring prior approval o f  both  Houses o f  the O ireachtas pursuant to Article 29.4.6 or Article 29.4.8 o f 

the Constitution no t otherwise m entioned in this definition.”

This section may becom e o f  relevance to the construction o f  the variable geom etry provisions.

In the form o f  the 28''' A m endm ent to  the C onstitution Bill, 2005.

See The Irish Times May 6'’', 2004, as to reports o f  the proposed but shelved am endm ent o f the Constitution that: 

“ [t]he proposed am endm ents to  B unreacht na hEireann to enable the State to ratify the EU  constitution are lengthier 

and m ore substantial than those made for m ost previous EU  treaties. 

They would make further referendum s unnecessary for all but the m ost radical changes in the way the EU is organised 

and would allow the G overnm ent, with (Oireachtas approval, to give up the national veto in alm ost all policy areas.

Ireland could participate in "perm anent structured co-operation" on defence if the O ireachtas approved but could not 

join a com m on defence alliance w ithout the backing o f  the people expressed in a referendum. 

For the m ost part, the am endm ents are essential if Ireland wants to approve the EU  constitution, which introduces a 

new flexibility to the way the EU  makes policy. G roups o f  countries would be able to w ork m ore closely together on 

certain policy areas, through "enhanced co-operation" or - in the case o f  defence - structured co-operation. The 

G overnm ent is proposing to amend the Constitution to allow for m ajor future changes to EU  rules, including the 

abolition o f  the national veto in alm ost all areas o f  policy over which the EU  currendy has power, to  be made w ithout a 

referendum. U nder the proposal, voters would be asked in the forthcom ing referendum  on the EU  Constitution to give 

the G overnm ent freedom  to sign up in the future to  a wide range o f  such changes as long as they get the approval o f the 

Oireachtas.

This would fireproof future changes made w ithout referendum  - including contentious m oves such as the appointm ent 

o f a E uropean public prosecutor - from  constitutional challenge.”

{Irish Times May 6''’, 2005).
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place in domestic constimtional law so far as European matters were concerned, to avoid the 

possibility o f a constitutional referendum becoming unnecessary to authorise the options 

exercised, tilting the balance o f powers firmly towards the State. Currently, the options or 

discretions clauses relate to police and judicial co-operation in criminal matters, closer co

operation, free movem ent o f persons, the Schengen Agreement and enhanced co-operation. 

The proposed options m ooted by the Government would have related, inter aUa, to the 

extension o f Qualified Majority Voting in the Common Foreign and Security Policy, in the 

multi-annual financial framework, social policy, environmental policy, to enhanced co

operation matters ordinarily requiring unanimity, the possible creation o f a European public 

prosecutor. Thus, this proposed extension is and would be o f immense constitutional 

importance at both a domestic and European level.

332. A further issue to consider relates to the question posed by the scholarship as to whether the 

provisions o f Articles 29.4.6 and 8 are mandatory in nature, in relation to proposals that 

would otherwise be substantively unconstimtional.'"' It has been contended that there are 

two possibilities open as to the interpretation o f the articles- one positive, in other words 

that the State would be obliged to submit any relevant proposals to the Oireachtas. The other 

possibility m ooted is that these articles act as littie more than a defence where measures are 

adopted pursuant to the powers at issue. They suggest that the difficulty with the 

interpretation o f the articles as ‘mandatory’ is problematic in that it could prove to be 

unworkable in practice and an impossible burden upon administrators. This critique o f the 

‘mandatory’ interpretation, however practical or reasonable it might seem, nonetheless 

operates to nullify the content o f Articles 29.4.6 and 8. One could contend that both the 

letter and spirit o f  the articles is such as to be both pragmatic but constitutionally sound, 

avoiding unnecessary referenda and not mere administrative difficulties.

333. It is thus submitted that the content and operation o f Articles 29.4.6 and 8 together provide 

compelling support for the view that the “necessitated” clause warrants repeal in its current

Hogan & Whyte op.cit. para. 5.3.87 et seq.

278



format and operation. The constitutional “licence” now contained in these new provisions is 

exceptionally broad and adopts a particular view as to certain European matters- a view of 

complete pragmatism. The licence is, however, overtly “State-centred” . It appears that the 

“necessitated” clause and the variable geometry provisions cannot realistically coexist in light 

o f the current state o f the interpretation o f Article 29.4.10, with the awkward judicial 

constmction thereof and litigator avoidance o f the issues therein, entailing that a re

consideration o f the need for the existence of Article 29.4.10 m ust surely be warranted. Let 

litigators challenge laws as they will in view of the large hand given unto the State to conduct 

European affairs, as a proper cjuidpro quo.

CONCLUSION

334. It is thus apparent that striking constitutional changes are taking place at both national and 

European level. This constitutional evolution, the theme chosen herein, affects the manner 

in which European Union law is implemented domesdcally in a range o f ways. It is 

suggested here that the manner in which legislation is now scrutinised in parliament and the 

role envisaged for national parliaments in the draft Treaty, changes fuindamentally the 

dynamic in this area. This new role must be seen as being o f some significance in the context 

o f the immunity attaching to European Union law implemented at national level. Variable 

geometry offers a fresh constitutional perspective and affords a liberal role for parliament in 

considering European Union law matters. The comparative approach o f the US and UK 

courts, considered here, is o f great merit and may force us to reconsider the constitutional 

balance o f powers that the delegated legislation doctrines seek to formulate. The manner in 

which European Union law implemented by the Irish legislature is construed in the Irish 

courts is thus subject to many new internal and external pressures that force us to clarify 

what it is in Article 29.4.10 that is worth immunising from constitutional scrutiny and how 

significandy the evolving constimtional dynamic surrounding the operation o f the clause 

affects this clause.
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CONCLUSION TO PART III

335. It has been identified here in Part III how significant constitutional difficulties as to the 

implementation o f European Union law have resulted from the operation o f Article 29.4.10 

o f the Constitution. These difficulties are now magnified in light o f the constitutional 

evolution identified at national and European level. The nature and extent o f the immunity 

afforded to domestic laws “necessitated” by the obligations o f membership o f the European 

Communities or Union, as provided for by Article 29.4.10, appears to have outlived its 

usefulness. The decision o f the Supreme Court to refer the “principles and policies” inquiry 

as to domestic legislation in Sam McCauley Chemists (Blackpool) L td  and Mark Sadja v 

Pharmaceutical Society of Ireland to the Court o f Justice establishes an anomalous precedent, that 

endangers the nature o f the relationship between the Supreme Court and the Luxembourg 

Court. The approach adopted by the Supreme Court as to the validity o f delegated 

legislation pursuant to Article 15.2.1, o f relevance to the “necessitated” inquiry, may be fairly 

said to have become weighted towards a Statist stance, often through a strained use o f the 

presumption o f  constitutionality, despite the adoption o f a strict formalist constitutional 

inquiry in this regard. It is suggested herein that the test adopted by Denham J. in l^urentiu v. 

Minister for Justice, searching delegated legislation for adequate standards, goals and factors is 

not a useful or appropriate model. Rather, the ethos o f the US Supreme Court is to be 

preferred, acknowledging openly and properly, that Governm ent Ministers do indeed make 

policy, even in the context o f implementing European legislation and that delegated 

legislation is an im portant and necessary feature o f m odern government.

336. Novel approaches to constitutionalism should not to be shied away from in the Irish legal 

order and Thobum v. Sunderland City Council provides an im portant comparative precedent in 

this regard. Furthermore, if  the democratic credentials o f European legislation are to be 

dramatically enhanced through new systematic parliamentary scrutiny at domestic level and 

through increased involvement o f the Irish parliament at European legislative level, what 

need is there to shield domestic laws, primary or secondary, from scrutiny? The

280



constitutional licence contained in the “variable geometry” provisions, is a most dramatic 

constitutional development that must have widespread implications. The new “layered” 

forms o f democracy as contained in the Constitutional Treaty incorporating national 

parliaments within the European legislative structure, m ust be perceived as meeting 

democratic concerns as to inadequately scrutinised legislation, as must the clarity wrought 

through the reform and explicit prescription o f supremacy and competence in the Treaty. 

The shift in the balance o f powers occurring towards the State and away from its citizens 

inherent in provisions such as those contained in the new “variable geometry” model is of 

major consequence to the implementation o f European Union law in the Irish legal order 

considered cumulatively with the above, and leaves the outmoded constitutional shield in 

Article 29.4.10 in need o f fundamental reappraisal.
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MAJOR CONCLUSIONS OF STUDY

RECAPITULATION AND DISCUSSION

337. The evolving constitutional framework surrounding the relationship between the Irish and 

European legal orders has been examined here from two particular perspectives: that of 

Article 234 EC and Article 29.4.10 o f the Irish Constitution over a 30 year period. It has 

been demonstrated here how these diverse articles form, in different spheres, the external 

and internal meeting points o f the Irish and European legal orders and whilst having 

polarised objectives, nonetheless share similar features, with their respective consideration 

enhancing the study o f this unfolding relationship. The study o f the preliminary mechanism 

presupposes that European Union law is appropriately implemented at domestic level and it 

has been demonstrated here how Article 29.4.10 forms a complementary part o f the study of 

Article 234 EC in the Irish courts. This study has shown how the operation and usage of 

European Union law in the Irish legal order is a complex interplay o f many variables, 

including the relationship between the national courts and the Court o f Justice pursuant to 

Article 234 EC, the ancillary issues arising from Article 234(3) EC as to the mandatory 

reference obligation, the constitutional questions surrounding the implementation of 

European Union law, as provided for in Article 29.4.10, the treatment o f delegated 

legislation in the caselaw relating to Article 15.2.1, the parliamentary scrutiny o f European 

Union legislation and the m anner in which the Irish courts have construed the constitutional 

aspects o f membership o f the European Union. All o f these variables indicate that the 

relationship between the Irish and European legal orders is a dynamic and evolving one, 

with external and internal elements to it.

338. In Part I the role o f the preliminary reference mechanism was considered in theories of 

integration through law in the Exiropean Union, where it was concluded that such “court-
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centric” judicially focused theories, as employed by many social scientists, are insufficiendy 

nuanced to the localised nature o f European Member State legal systems, in particular as to 

the Irish context. In Part II, the qualitative survey undertaken as to the operation of Article 

234 EC in the Irish courts and the many variables relevant to its operation, such as the 

mandatory reference obligation in Article 234(3) EC, indicate cumulatively that the 

preliminary reference mechanism has not been central to the operation o f European Union 

law in the Irish context and rather, as the study conducted here indicates, a range o f issues, 

structures and domestic constitutional articles are relevant to our understanding of the 

operation o f European Union law in the Irish courts. In Part III, the constitutional 

deficiencies surrounding the domestic implementation o f European Union law were 

considered in Hght o f the evolving constitutional framework at national and European level, 

warranting a reconsideration o f the scope, operation and objectives o f Article 29.4.10.

339. It has been demonstrated how the numerical total o f preliminary references referred by the 

Irish courts to the Luxembourg Court over three decades is comparably the lowest o f all of 

the referring Member States. However, it is maintained here that a numerical understanding of 

the Article 234 EC dialogue does not suffice. The preliminary reference mechanism has not 

operated as a significant tool for judicial “empowerment” in the Irish courts and that the 

analysis thereof in the models employed by various social scientists tends to be excessively 

“court-centric” . Using this model o f analysis, it is apparent that the lower courts in Ireland 

have yet to begin a sustained dialogue with the Court o f Justice o f any kind. In fact, the most 

overall active referring court, namely the High Court, appears to have gone into decline in 

activity in recent years. The areas o f law the subject o f the Article 234 EC procedure still 

remain particularly limited, despite the gradual diversification away from agriculture and no 

noteworthy constitutional cases o f significance have been referred to the Court of Justice 

after the debacle in SPUC v. Grogan. The above might not necessarily have formed a cause 

for concern were it not for the fact that a clear tendency seems apparent to resolve 

European Union law-related matters in the absence o f consideration o f the relevance of 

Article 234 EC, frequently at the expense o f a worthwhile dialogue and, in some instances, 

such as the construction o f the “Emanation of the State” doctrine, it would appear, also at 

the expense o f a litigant’s success.
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340. It seems extraordinarily difficult to predict whether the patterns and trends set out above 

over three decades will remain unaltered in the fijture and many interesting variables, such as 

the composition o f the Supreme Court, the alterations to the rules o f procedure o f the Court 

o f Justice, an enlarged jurisdiction for the Court o f Justice, the increased penetration o f EU 

law into national regulatory spheres or the Treaty Establishing a Constitution for Europe, suggest 

that some distinct changes seem more likely than not. What is apparent is that a sustained 

dialogue has not occurred over three decades between the Irish courts and the Luxembourg 

Court, the communautaire credentials o f the Irish judiciary aside. The Irish experience 

unequivocally demonstrates how European legal integration has not been absolutely driven 

by the Article 234 EC process in this context. Rather, a more nuanced and balanced account 

of such integration is required, considering in particular the relevant historical stages of 

European membership. It seems difficult to locate, inter alia, “inter-court” competition, 

“judicial empowerment”, “judicial self-interest”, game theory or “ judicial activism” as 

appropriately descriptive o f the Irish judicial usage o f Article 234 EC. The theories deployed 

by various social scientists to account for the “success” o f Article 234 EC and its “true 

locus” played in integration tend overtly to be speculative and under-proven, discarding or 

omitting results relating to small jurisdictions with low numerical reference rates, resulting in 

accounts that lack empirical support. Clearly, the Article 234 EC mechanism has been of 

great significance generally to our collective understanding o f the jurisprudence of the Court 

of Justice and has been o f immense importance in the Irish context in terms o f doctrinal 

change. However, the preliminary reference mechanism has been greatly significant but not 

central to the integration o f the acquis into the Irish legal order, itself requiring an 

understanding o f the operation o f more than merely Article 234 EC and variables such as 

Article 29.4.10. Its true locus is thus far from apparent.

341. The second main vein o f inquiry herein was the other domestic interface o f the Irish and 

European legal orders, Article 29.4.10 o f the Constitution, governing the constitutional 

conditions surrounding the implementation o f European Union law thereby affecting the 

operation o f European Union law at national level. It is concluded here that it is no longer
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necessary to shield domestic primary and secondary legislation, “necessitated” by the 

obligations o f membership from scrutiny through the guise o f Article 29.4.10. It would 

appear that the clause has been the subject o f awkward judicial construction and Htigator 

avoidance for over two decades. Moreover, the Court o f Justice has recentiy been called 

upon to assist in its determination, it is suggested here incorrectly, an unfortunate meeting 

point for Articles 234 EC and Article 29.4.10 to interface one another. The unsatisfactory 

operation o f the “principles and poHcies” test as to Article 15.2.1 must entail that 

consideration be given to expanding the latimde afforded to the Executive and the 

Legislature to implement European Union law, employing the general ethos o f the US 

Supreme Court in this regard. Rather, the objectives o f Article 29.4.10 have been overtaken 

by developments as to domestic scrutiny o f European legislation, by a new “take” on 

European constitutionalism domestically and by the far-reaching reforms contained in the 

Treaty Establishing a Constitution for Europe, if enacted. The explicit prescription o f supremacy 

and a catalogue o f competences there clarifies the spheres o f activity o f Union and State. 

The enhanced democratic credentials o f legislation outputted from the Union legislature is 

o f no small significance and when compared to the shift in the balance o f powers as regards 

citizen and State, as contained in the new “variable geometry” provisions o f the Irish 

Constitution, a fundamental appraisal o f the “necessitated” clause and its inherent scope and 

objectives seems ripe and timely.

THE EVOLVING CONSTITUTIONAL DYNAMIC AFFECTING THE OPERATION 

OF EUROPEAN UNION LAW IN THE IRISH LEGAL ORDER

342. Clearly, the Irish legal order has been most profoundly affected by membership o f the 

European Union. The extraordinary developments outlined and reflected upon here taking 

place within and beyond the domestic constitutional setting, from parliamentary scrutiny, 

variable geometry to the draft Treaty, have not proven to be Unear in evolution. Relatively 

Uttle caselaw appears to have been generated by European Union law matters in this 

jurisdiction, but nonetheless a particular dynamic seems apparent in this analysis o f the three 

decades of Irish membership of the European project. Article 234 EC and its
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complementary relation. Article 29.4.10, both challenge our understanding o f 

constitutionalism in form and often in operation because o f  their unusual features. The study 

thereof proves rewarding on account o f the level o f judicial discretion possessed as to all 

aspects o f their operation and the changes that they may incite constitutionally. Neither 

clause may be said to have operated without difficulties in the temporal period studied here 

as to the Irish context but this relates to the evolving constitutional framework in which 

European Union law must be considered in this jurisdiction. This study has demonstrated 

how both Article 234 EC and Article 29.4.10 o f the Constitution operate as the external and 

internal links between the Irish and European legal orders. The operation o f European 

Union law in the domestic legal order is a dynamic that is affected significantly by both 

clauses. It has been demonstrated here how the implementation o f  European Union law 

affects its operation in the national courts, indicating interplay between the two clauses on 

many levels. It has also been described here how Article 234 EC has not been central to the 

operation o f European Union law in the 30 year study conducted but nonetheless is 

important to our understanding o f the practical use o f European Union law in Ireland. Thus 

the use and significance o f European Union law in the Irish legal order is a complex 

interplay o f many constantiy evolving variables since Irish accession to the European 

project, proving itself to be an unravelling dynamic o f immense importance.
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