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Summary

This thesis provides a comprehensive overview of the Irish criminal jury in its legal and 

social context. It investigates whether the judiciary effectively applies a presumption of 

competence to the jury. It argues that such a presumption is applied by judges in Ireland 

and in England and Wales and demonstrates this by analysing case-law from both 

jurisdictions. While something akin to the presumption has been referred to by a small 

number of commentators, this is the first study which attempts to establish its existence by 

identifying and analysing it systematically.

The thesis employs a number of different research methodologies. Its primary method is 

that of doctrinal legal analysis. The reasoning in judgments concerned with particular 

aspects of jury trial is analysed and critiqued. Reported judgments provide the best 

material with which to determine the existence, application and effect of the presumption of 

competence at a judicial level. The research entailed searching for traces of the 

application of the presumption in the absence of explicit references to it by judges.

The methodology of comparative law is used extensively. This allowed consideration of 

whether the presumption of competence is an Irish phenomenon or something more 

broadly based. It also enriched the consideration of the operation of the presumption with 

insights from other jurisdictions. One of the contentions of the thesis is that the 

presumption of confidence is unjustified because it is not empirically-based. The thesis 

thus incorporates relevant social science literature on the competence of juries in diverse 

areas. Historical research was also used to trace the evolution of the jury. Primary sources 

such as parliamentary debates, original policy documents and contemporary newspaper 

reports were researched in addition to secondary materials.

Chapter 1 provides a historical overview of trial by jury from its origins in the thirteenth 

century to the present day. An overarching theme is the extent to which the jury has 

evolved over its lifetime. Chapter 2 is foundational, providing an overview of the 

constitutional and legislative framework within which criminal juries operate. The oven/iew 

provided in this chapter forms the backdrop to the detailed analysis of discrete issues 

which is conducted in succeeding chapters. Chapter 3 discusses the secrecy which 

surrounds jury decision-making. It does this by analysing both the secrecy rule and the
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related principle that juries do not provide reasons for their verdicts. The impact of these 

rules on jury research is also discussed. It is argued that the lack of transparency 

surrounding the jury makes it difficult to assess its operation and therefore undermines the 

presumption of competence.

Chapter 4 considers the Irish and English case-law on apprehended juror bias. It will be 

seen that the judiciary in both jurisdictions dilute the apprehended bias test by applying a 

presumption of jury competence. In Chapter 5 the problem of jury misconduct is 

discussed. Proven incidents of juror impropriety from cases in England and Wales are 

analysed. They cast significant doubt on the wisdom of presuming all jurors to be 

competent.

Chapter 6 represents a contrast with the preceding chapters because it is concerned not 

with the internal dynamic of the jury but with the external forces which may affect the 

impartiality of the juror. The application of the presumption of competence is particularly 

marked in the context of prejudicial publicity. Chapter 7 contains some instances of what 

amount effectively to exceptions to the presumption of competence, particularly In Ireland. 

It is argued that the common law rules of exclusion in relation to hearsay and bad 

character evidence are based in part on concerns about jury competence. The contrast 

with the legal situation in England and Wales, where these rules have been abolished, is 

discussed.

The thesis concludes by arguing for the acknowledgment of the presumption of 

competence by judges. The creation of an exception to the secrecy rule to permit research 

on “real” juries is recommended. It is also argued that the jury should not benefit from a 

presumption of competence in the absence of a significant body of empirical evidence 

justifying that approach. Until such evidence is forthcoming, judges should treat the jury in 

a more neutral fashion.



INTRODUCTION

“Of all the component parts o f a court of justice, the juryman is, beyond doubt, the most 

important, and his office the most difficult.

"It is a truism that the ju ry  is the lynch-pin o f trial on indictment. The proper functioning of 

the jury is crucial to the fair and effective conduct o f the trial.

This thesis investigates whether the judiciary effectively applies a presumption of 

competence to the criminal jury. It examines this question primarily from an Irish standpoint 

but in comparative perspective. Material from other jurisdictions, in particular England and 

Wales, Is relied upon. Case-law from Ireland and England and Wales is examined in order 

to assess the existence and impact of the presumption. This thesis Is the first piece of 

research which argues that the general approach of the judiciary in Ireland and in England 

and Wales to the criminal jury may be theorised in terms of the application of a 

presumption of competence.

The focus of this thesis is the criminal jury. The civil jury will only be discussed indirectly, 

insofar as it is governed by the same legislation,^ or insofar as cases on the civil jury apply 

to its criminal counterpart.^ Further, the thesis will not consider the previous institutions of 

the grand jury^ or special jury® in any detail. Its concern is thus the modern criminal trial 

jury. Among the trial jury’s many synonyms are the petit or petty jury, the common jury and 

the traverse jury.

■' G Stephen, The Juryman’s Guide (William Tegg, London, 1867) at 18.

 ̂R v  Comerford [1998] 1 Cr App R 235 at 239, per Lord Bingham.

 ̂The Juries Act 1976 applies to civil and criminal juries in Ireland.

 ̂For example, the earlier English cases on jury secrecy are civil cases. They are discussed in Chapter 3.

® Grand juries were comprised of significant landowners. They met in secret and decided by a majority of 
their members whether a person should be sent forward for trial. In Ireland, s 27 of the Courts of Justice Act 
1924 provides that the grand jury is not to be summoned for consideration of indictments, in effect removing 
its criminal justice function. In England and Wales, the grand jury was abolished by s 1 (1) of the 
Administration of Justice (Miscellaneous Provisions) Act 1933.

® Special juries were often resorted to in complex civil cases and controversial criminal cases. Their 
members had to satisfy a higher property qualification than common jurors. See N Howlin, “Special Juries in 
Dublin" in G O’Brien and F O’Kane (eds), Georgian Dublin (Four Courts Press, Dublin, 2008) 97. The special 
jury was abolished in Ireland by s 66 of the Juries Act 1927 and in England and Wales by s 28 of the Juries 
Act 1949.
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“Competence” is used in this thesis to indicate appropriate jury behaviour; namely the 

honouring of the juror’s oath, the following of judicial instructions and the capacity to 

impartially determine innocence or guilt. The presumption which this thesis seeks to 

identify is not a presumption in the classic legal sense of an explicit “legal mechanism 

which, unless sufficient evidence is introduced to render [it] inoperative, deems one fact to 

be true.”  ̂ It is argued, however, that the effect of the deferential attitude which judges take 

to the jury, as identified in this thesis, is akin to the effect of a presumption. In particular, it 

creates difficulties for persons seeking to challenge jury verdicts on appeal.

The thesis employs a number of different research methodologies. Its primary method is 

that of doctrinal legal analysis. The reasoning in judgments concerned with particular 

aspects of jury trial is analysed and critiqued. Reported judgments provide the best 

material with which to determine the existence, application and effect of the presumption of 

competence at a judicial level. The presumption does not arise in a structured or 

transparent manner. The research thus entailed searching for traces of its application in 

the absence of explicit references to it by judges. The thesis also sets the jury in its legal 

and social context, using historical research to do so. Primary sources such as 

parliamentary debates, original policy documents and contemporary newspaper reports 

were researched in addition to secondary materials.

The thesis employs a comparative law methodology. Case-law and academic commentary 

from England and Wales in particular are comprehensively incorporated. A comparative 

approach to jury scholarship has been advocated by Duff. He cites the capacity of the 

comparative method to illustrate that what may be viewed "in one jurisdiction as the only 

possible or acceptable way of doing something is [in fact] pure preconception."® Valerie 

Hans, one of the foremost modern jury scholars, has stated: “Comparative work on world 

jury systems...although still at an early stage, holds significant promise.”  ̂The paucity of 

academic and official discourse on the Irish jury makes the legal and research output on 

juries in other jurisdictions extremely valuable.

 ̂H A Ashford and D M Risinger, “Presumptions, Assumptions and Due Process in Criminal Cases: A 
Theoretical Overview (1969) 79(2) Yale Law Journal 165 at 165.

® P Duff, “The Scottish Criminal Jury: A Very Peculiar Institution" in N Vidmar, World Jury Systems (Oxford 
University Press, Oxford, 2000) 249 at 249.

® V Hans, “Jury Systems Around the World” (2008) 4 Annual Review o f Law and Social Science 275 at 211.
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Judged from the perspective of published output, there is increasing academic interest in 

the Irish jury, particularly in the past decade. While a comprehensive Irish book on juries 

was published in the nineteenth cen tu ry ,th e re  was very little scholarship on the 

contemporary Irish jury in the late twentieth century.H ow ever, the first 12 years of the 

twenty-first century have seen a noticeable increase in the number of publications on 

aspects of jury trial in I r e l and . I n  England and Wales the jury has been subject to much 

more continuous academic scrutiny. It would not be possible to make a comprehensive yet 

succinct list of publications from that jurisdiction, as can be done with the Irish material. 

The contrast may also be seen in the dearth of official publications on the Irish jury, 3̂ when 

compared with such output in England and Wales. In the latter jurisdiction, the last thirty 

years has seen a steady stream of official reports and government reviews discussing the 

jury. The topics considered have included jury research, the ability of jurors to try complex

See W G Huband, A Practical Treatise on the Law Relating to the Grand Jury in Criminal Cases, the 
Coroner’s Jury and the Petty Jury in Ireland (Stevens and Sons, London, 1896).

See M Robinson, “The Jury System in lreland”(1973) 11(2) University of Western Australia Law Review 
111; R J O’Hanlon, ‘The Sacred Cow of Trial by Jury” (1990-92) 25-27 IrJur(ns) 57; G Carey, “Jury 
Nullification -  Democracy and Rationality” (1999) 7 ISLR 1; J Jackson, K Quinn and T O'Malley, “The Jury 
System in Contemporary Ireland: In the Shadow of a Troubled Past” in N Vidmar (ed). World Jury Systems 
(Oxford University Press, Oxford, 2000) 283; J L O’Donnell, “The Jury on Trial: Reflections on DPP v 
Haugh” (2000) 5(9) BR 470; G Carey, “Jury Reform and Lord Justice Auld’s Criminal Courts Review -  
Implications for Ireland" (2000) 18 IL T 122; R Casey, “The Good, the Bad and the Ugly: The Effect of 
Composition of Juries on Verdict (2000) 3 TCLR 3.

G Carey, “The Sanctity of Jury Deliberations, prejudice and Human Rights” (2001) 11(4) ICLJ 16; T 
O’Malley, “A Representative and Impartial Jury” (2003) 8(6) BR 232; K Quinn, “Jury Trial in Republic of 
Ireland”, (2001) 72(1-2) Revue Internationale de Droit Penal 197; Y Murphy, “The Role of the Judge and Jury 
in Criminal Cases” in J Sarkin and W Binchy (eds), The Administration of justice: Current Themes in 
Comparative Perspective (Four Courts Press, Dublin, 2004) 109; J M Jeffers, “The Representative and 
Impartial Jury in the Criminal Trial: An Achievable Reality in Ireland Today?” (2008) 18(2) ICLJ 34; P A 
Mclnerney, “Do We Need a Jury? -  Composition and Function of the Jury and the Trend away from Jury 
Trials in Serious Criminal Cases" (2009) 19(1) ICLJ9\ T Daly, “An Endangered Species? The Future of the 
Irish Criminal Jury System in Light of Taxquet i/ Belgium” (2010) 20(2) ICLJ 34; A M Brennan, “Racism in 
Criminal Trial Juries: An Irish Perspective” (2010) 20(2) ICLJ M Coen, “Elephants in the Room: The Law 
Reform Commission’s Paper on Jury Service Part I” (2010) 20(3) ICLJ 75; M Coen, “Elephants in the Room: 
The Law Reform Commission’s Paper on Jury Service Part H” (2010) 20(4) ICLJ 98; M Coen, “Apprehended 
Bias: The Case of Jurors” (2010) 32 DULJ 121; M Coen, “ Interference with Jurors and its Potential Legal 
Consequences” in I Bacik and L Heffernan (eds), Criminal Law and Procedure Review (Firstlaw, 2011) 130;
C Boyle, “A Consideration of the Eligibility of Blind or Deaf People for Jury Service in Ireland” (2011) 10 
Hibernian Law Journal 1; N Howlin, “White-Collar Crimes and Expert Juries: Precedents, Alternatives and 
Implications” (2012) 22(2) ICLJ 40. There is a chapter on the Irish jury in D Walsh, Criminal Procedure 
(Thomson Round Hall, Dublin, 2002) and two chapters in T O’Malley, The Criminal Process (Round Hall 
Thomson Reuters, Dublin, 2009).

■'3 As is discussed in Chapter 2, the Committee on Court Practice and Procedure produced a number of very 
short reports on particular issues including the mandatory deliberation period stipulated by statute before a 
majority verdict can be accepted and the provision of documentation to juries in serious fraud trials. The Law 
Reform Commission consultation paper. Jury Service (LRC CP 61-2010, Dublin, 2010) is the first wide- 
ranging review of the Irish jury system since the enactment of the Juries Act 1976. Aspects of the 
consultation paper are discussed throughout this thesis, but particularly in Chapter 2.
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I

fraud cases, jury representativeness, juror bias, misconduct and the perceptions and 

experiences of those who have served as jurors.”'^

One might counter that the greater examination of the jury in England and Wales in the 

past 30 years is unsurprising, given the differences in size and resources between the two 

jurisdictions. Such a disparity most probably exists in relation to any legal institution or 

doctrine common to both countries. However, the lack of focus on the jury in Ireland should 

not be so lightly excused. A cursory look at the list of jury-related topics covered in 

government publications in England and Wales, as provided above, reveals the important 

debates which have received no attention in this ju risd ic tion .A cadem ics here have been 

slow to examine the jury, it is true, but policy-makers appear to have little interest in the 

views of academic lawyers and criminal justice experts in any case. Our official culture is 

one in which criminal justice policy is not informed by research, evidence and reasoned 

argument.''® These shortcomings, including the absence of a research unit in the 

Department of Justice, have been highlighted elsewhere."'^

The history of the jury is discussed in detail in Chapter 1, but it is fitting here to give a 

flavour of the rhetoric the jury has attracted over its long life and the values it is said to 

uphold and pursue. Devlin’s description of the jury as “the lamp that shows that freedom

■''* See, for example, Improving the Presentation o f Information to Juries in Fraud Trials: A Report o f Four 
Research Studies (Fraud Trials Committee, HMSO, 1986); Juries in Serious Fraud Trials (Home Office, 
1998); R Matthews, L Hancock and D Briggs, Jurors’ Perceptions, Understanding, Confidence and 
Satisfaction in the Jury System: A Study in Six Courts (Home Office, 2004, No 05/04); Jury Research and 
Impropriety (Department for Constitutional Affairs, 2005, CP 04/05); C Thomas, Diversity and Fairness in the 
Jury System (Ministry of Justice, 2007, Research Series 2/07); C Thomas, Are Juries Fair? (Ministry of 
Justice, 2010, Research Series 1/10); The Upper Age Limit for Jury Service in England and Wales (Ministry 
of Justice, 2010, CP 05/10). The jury has also been considered in a number of official reports examining the 
criminal justice system in general. See, for example Royal Commission on Criminal Justice, Report (HMSO, 
London, 1993, Cmnd 2263) at 131-137; R Auld, Review o f the Criminal Courts o f England and Wales 
(HMSO, London, 2001) at 135-225.

Much of the jury discourse in England and Wales over the past 30 years is framed by reference to 
legislative restrictions on the right to jury trial. See for example, H Harman and J Griffith, Justice Deserted: 
The Subversion o f the Jury (National Council for Civil Liberties, London, 1979); M Findlay and P Duff (eds). 
The Jury Under Attack (Butterworths, London, 1988); S Lloyd-Bostock and C Thomas, “The Continuing 
Decline of the English Jury” in Vidmar (ed), above note 8, at 53.

The increasing tendency of criminal justice debate in Ireland to be ill-informed and populist 
has been discussed by a number of commentators. See, for example, A Hardiman, “Weasel 
Words and Doubtful Meanings; A Study in the Language of Law ‘Reform’” (2007) 7(2) JSIJ 1;
L Campbell, “Criminal Justice and Penal Populism in Ireland” (2008) 28(4) Legal Studies 559.

S Kilcommins, I O’Donnell, E O’Sullivan and B Vaughan, Crime, Punishment and the Search for Order in 
Ireland (Institute of Public Administration, Dublin, 2005) at vii; I O’Donnell, “Crime and Justice in the 
Republic of Ireland” (2005) 2(1) European Journal o f Criminology 99 at 100.
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lives”"'® is perlnaps its most-cited endorsement. Other proponents of the jury have 

characterised it as the “bulwark of l i b e r t y , “the shield of the poor from the oppression of 

the rich and powerful,”2° a “palladium” '̂' and “one of the surest foundations on which civil 

rights re p o s e .”22 |n many ways these venerable paeans, which have been characterised 

as “extravagant,”23 laid the foundations for the presumption of competence which this 

thesis identifies and analyses. If the jury is “the defining institution o f the English common 

law,"2‘̂  these statements are its defining epigrams.

Support for jury trial is strongly linked with approval of the values which are at its heart. 

One of its main advantages is that it entails trial by fellow citizens, not by Government 

appointees. As Jackson observes: "The great strength of the jury system is not that it may 

be a superior fact-finder but that it can genuinely claim to reach its decisions 

independently of the interests of the s t a t e . A n o t h e r  argument in favour of jury trial is that 

it is preferable to have the pooled experience of a socially mixed panel of lay people 

deciding the fate of the accused rather than a professional judge.2® The jury enables the 

lay person to partake in, but also to oversee, the administration of justice: “The jury box is 

where the people come into the court; the judge watches the jury and the jury watches 

back...The jury attends to judgment, not only on the accused, but also upon the justice and 

humanity of the law.”2̂  The benefits of jury service to the civic awareness and engagement

P Devlin, Trial by Jury, (Stevens and Sons, London, 1966) at 164.

Ford \/ Blurton 38 TLR  801 at 805, p e r Atkin LJ.

20 Ibid.

W  Blackstone, Commentaries on the Laws o f England: in Four Books, Volume 2  (J B Lippincott and Co, 
Philadelphia, 1867) at 280. Mark Twain, commenting on this vague compliment to the jury, said; “I do not 
know what a palladium is, having never seen a palladium, but it is a good thing no doubt...” (Twain,
Roughing It, Volume 2 in F Rodgers and P Baender (eds) Works o f M ark Twain (University of California 
Press, Berkley, 1972) at 316.

This statem ent is attributed to Lord Halsbury. See H E Fenn, Thirty-five Years in the Divorce Court (T  
W erner Laurie, London, 1910) at 214.

J Baldwin and M McConville, Jury Trials (Clarendon Press, Oxford, 1979) at 1.

2'* J H Langbein, "Bifurcation and the Bench; The Influence of the Jury on English Conceptions of the 
Judiciary" in P Brand and J Getzler, Judges and Judging in the History of the Com mon Law and Civil Law; 
From Antiquity to Modern Times (Cam bridge University Press, Cambridge, 2012 ) 67  at 67.

25 J Jackson, "Judicial Responsibility in Criminal Proceedings" (1996) 49  Current Legal Problem s  59 at 90.

26 M Redm ayne, “Theorising Jury Reform” in A Duff, L Farmer, S Marshall and V  Tadros (eds). The Trial on 
Trial: Volume 2  (Hart, Oxford, 2006) 100 at 101 and 104. The judiciary in Ireland and in England and W ales  
is very socially homogenous, and representation of minority groups is poor. See House of Lords Select 
Com mittee on the Constitution, Judicial Appointments (H M SO , London, 2012 ) at 25-43.

2  ̂ E P Thompson, Writing by Candlelight (Merlin, London, 1980) at 108.
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of those who undertake it is also cited as an important aspect of the system. In this vein 

Robertshaw refers to the jury as “an educational forum for nation building, maintenance 

and r e p a i r . ” 2 8  Jurors are called upon by the State to make serious decisions with major 

consequences. As Fennell observes: “It is hard to conceive of a more direct or immediate 

way in which...individuals can have an input into how the state treats its citizens.

The common perception of trial by jury as a right^° has meant that judges in Ireland and in 

England and Wales treat the jury in an uncritical way. This approach has its roots in 

tradition and intuition rather than in empiricism, and this thesis argues, amounts to a 

presumption of competence. Something akin to the presumption of competence has 

previously been identified by a small number of commentators in specific contexts. 

Williams, writing in the 1950s, referred to the “impressionistic study [of juries] continually 

being made by advocates and j u d g e s . H e  noted that such an approach “generally leads 

to an opinion highly favourable to the jury.”^̂  More recently, two commentators addressing 

the issue of jury misconduct have also identified an uncritical judicial attitude to juries. 

Haralambous has referred to “the unconditional faith seemingly placed [in] juries by the 

ju d ic ia ry .S im ila rly , Ferguson has argued that judges in England and Wales apply a 

“presumption of propriety’’̂ "̂  to the criminal jury. This thesis argues that the presumption at 

issue is more accurately characterised as a presumption of competence, which is broader 

than a presumption of propriety and generally applicable to all areas of the jury’s 

operation, albeit subject to some exceptions.

In the chapters which follow the application of a presumption of competence to juries is 

identified. It is argued that the presumption is problematic, and that the judiciary should 

desist from reliance on intuitive, historical and rhetorical beliefs about jury trial. Academic

28 P Robertshaw, "Responding to Bias Annongst Jurors" (2002) J Crim L 84 at 93.

29 C Fennell, Crime and Crisis in Ireland: Justice by Illusion (Cork University Press, Cork, 1993) at 20.

The question of whether it is correct to describe the Irish Constitution as enshrining a right to jury trial is 
discussed in Chapter 2.

3'' G Williams, The Proof o f Guilt: A Study o f the English Criminal Trial (2nd ed, Stevens and Sons, London, 
1958) at 235.

32 Ibid.

33 N Haralambous, “Juries and Extraneous Material: A Question of Integrity” (2007) 71(6) J Crim L 520 at 
520.

3̂* P R Ferguson, “The Criminal Jury in England and Scotland: the Confidentiality Principle and the 
Investigation of Impropriety” (2006) 10 International Journal o f Evidence and Proof ^80 at 180.
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and official studies are referred to throughout this thesis, in order to assess the veracity of 

judicial claims about jury competence. The thesis contends that the judiciary must engage 

meaningfully with the available empirical data and that deliberation research with real 

juries should be permitted and regulated by law.
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Chapter 1: The Irish Criminal Jury in Historical Perspective

The purpose of this chapter is the provision of a historical context which will inform the 

subsequent analysis of the contemporary jury. The chapter is divided into two parts. The 

first part traces the development of the jury from its origins to the creation of the Irish Free 

State in 1922. The second continues the narrative from Independence to the present.

The history of “that revered common law institution, the jury’"' has long been a contested 

issue. Forsyth, writing in 1852, stated: “Few subjects have exercised the ingenuity and 

baffled the research of the historian more than the origin of the jury.”2 The subject attracts 

less bafflement today, following a large amount of research by legal historians, especially 

in the latter half of the twentieth century/. Over the course of its long history the jury has 

been affected by incremental but radical change. In the words of Devlin; “[T]he jury system 

is not something that was planned on paper...It developed that way simply because that 

was the way in which it was found to work and for no other reason.

Before embarking on the historical account of jury trial, some wider historical context is 

useful. There was no provision for juries under Brehon Law,'^ the custom-based Irish law of 

the Celtic Christian period, which was administered by travelling judges called Brehons.® 

The Norman invasion of Ireland took place in 1169-1171 and as the jury system emerged 

in England the Normans introduced it to Ireland. The destruction of the Public Records 

Office during the Civil War in 1922 limits our knowledge of the earlier Irish juries. However, 

Huband, writing in 1896, noted in passing that his study of the trial records held in that 

office demonstrated that jury trial in Ireland during the reigns of Henry III® and Edward P

■' M Mulholland, “Introduction” in M Mulholland and B Pullan (eds), Judicial Tribunals in England and Europe, 
1200-1700 (Manchester University Press, Manchester, 2003) 1 at 10.

2 W Forsyth, History of Trial by Jury (Cambridge University Press, 1852) at 2.

3 P Devlin, Trial by Jury (Stevens & Sons, London, 1966) at 5.

Law Reform Commission, Jury Sen/ice (LRC CP 61-2010, Dublin, 2010) at 2. Hereinafter Jury Sen/ice.

 ̂For a wide-ranging discussion of Brehon Law, see F Kelly, A Guide to Early Irish Law (Institute for 
Advanced Studies, Dublin, 1988). See also A Keating, “The Demise of Brehon Law” (2012) 30(12) ILT184.

® Henry III was King from 1216 to 1272.

 ̂Edward I was King from 1272 to 1307.
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mirrored that in England.® Finally, it is important to note that English law was not in force 

throughout the country until the period after the Flight of the Earls in 1607.^

(i) From the Beginning of the Jury to Irish Independence 

The emergence of the jury

The origins of the jury have given rise to controversy. Most trace the introduction of the jury 

to the period following the Norman invasion of England in 1066.^° Recent accounts tend to 

point specifically to the Assize of Clarendon, a statute of Henry II issued in 1166, as the 

most probable source of the jury.''"' However, the jury provided for by the Assize was not 

the trial jury but the jury of presentment or accusation. This was the grand jury in its first 

instantiation. There were sixteen members. This body decided whether a person should be 

sent forward for trial by ordeal. Trial by ordeal required persons suspected of wrongdoing 

to undergo physical tests to determine their guilt or innocence. One version of the ordeal 

required a person to be thrown into deep water. If they sank they would be removed and 

proclaimed innocent. If they floated, they were guilty and condemned to death.’’  ̂Another 

variant of the ordeal required the person to walk a number of paces while carrying a hot 

piece of iron. If there was no sign of infection three days later, they were considered 

innocent.”'^ Contemporary accounts indicate that the clergy played a central role in trial by 

ordeal, blessing the pool of water and warming the iron in a fire."''* The ordeals were also 

conducted during or just after Mass."'® In 1215 the Pope prohibited clergy from being

® W G Huband, A Practical Treatise on ttie Law Relating to the Grand Jury in Criminal Cases, the Coroner's 
Jury and the Petty Jury in Ireland (Stevens & Sons, London, 1896) at 1.

 ̂ Ibid. The Flight of the Earls refers to the departure of the leading Gaelic fannilies for exile on the Continent. 
This occurred in the wake of their defeat at the Battle of Kinsale in 1601 and increased English interference 
in their affairs in the years which followed.

Some point to earlier roots. Kleinig states that Socrates was tried by jury in 399 BC, being sentenced to 
death by a majority of a rather large group of 501 jurors. J Kleinig, Ethics and Criminal Justice: An 
Introduction (Cambridge University Press, Cambridge, 2008) at 175.

See, for example, Jury Service, above note 4, at 3.

M H Kerr, R D Fors^h and M J Plyley, “Cold Water and Hot Iron: Trial by Ordeal in England” (1992) 22(4) 
Journal of Interdisciplinary History 573 at 582-583.

13 Ibid, at 588.

I-* Ibid, at 582 and 588.

Ibid.
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involved in the ordeal, which until then had been the pre-eminent type of trial in England."'® 

The necessity for a replacement of the ordeal was pivotal in the emergence of the jury.

The famous phrase “judgment of his peers” is to be found in Article 39 of Magna Carta, the 

charter issued in 1215.''^ In 1905, one commentator remarked: “One persistent error, 

universally adopted for many centuries, and even now hard to dispel, is that the Great 

Charter granted or guaranteed trial by jury.” ''̂  As the purpose of the Charter was to 

regulate the relationship between the barons and the Crown, it used the word “peer” in the 

sense of “nobleman," not in the broad modern sense of “contemporary." The objective of 

Article 39 was to ensure that lords could not be tried by persons of inferior birth but only by 

other lords.■'9 The last trial of a peer in the House of Lords occurred in 1935, when Lord de 

Clifford was tried by the legislative branch of the House of Lords for manslaughter arising 

from a road traffic accident. He was acqu itted .A rtic le  39 also envisaged that the peers 

trying the case would fulfil a judicial, rather than a juror-like role.^"' In the striking words of 

McKechnie: “The criminal petty jury cannot [have been] intended, since it had not been 

invented in 1215.” 2̂ All of these factors combine to militate against viewing Magna Carta

J Hostettler, The Criminal Jury Old and New: Jury Power From Early Times Until the Present Day 
(Waterside Press, Winchester, 2004) at 21. Hereinafter Hostettler, Criminal Jury. Hostettler notes that the 
Church condemned trial by ordeal “rather belatedly.” Ibid, at 21. The Law Reform Commission of Ireland has 
observed somewhat dryly: “The problems with trial by ordeal are obvious.” See Jury Service, above note 4, 
at 3.

Chapter 39 of Magna Carta has been translated from Latin as: “No freeman shall be arrested, or detained 
in prison, or deprived of his freehold, or outlawed, or banished, or in any way molested; and we will not set 
forth against him, nor send against him, unless by the lawful judgment of his peers and by the law of the 
land.” See W S McKechnie, Magna Carta: A Commentary on the Great Charter o f King John, With an 
Historical Introduction (Glasgow, 1905) at 436.

■'® Ibid, at 158. Cornish expresses a similar view: “ It has always been bad history to trace the system back to 
Magna Carta, and even the juries which were being introduced in the thirteenth century were only an early 
species in the chain of evolution.” See W R Cornish, The Jty/y (Penguin, Harmondsworth, 1971) at 12.

As McKechnie points out, the barons “desired...that all questions affecting them should be ‘judged’ before 
fellow barons...They would have scorned to submit to the verdict of “twelve good men” of their own locality. 
Their inferiors must have no voice in determining their guilt or innocence." McKechnie, above note 17, at 
457.

2° The prosecution was costly: £700 when the average cost of a prosecution in the Central Criminal Court 
was £75. See J R Spencer, Jackson’s Machinery o f Justice (Cambridge University Press, Cambridge, 1989) 
at 182. See also W T West, The Trial o f Lord de Clifford, 1935: The Last Trial o f a British Peer by His Fellow  
Peers (2nd ed, Sessions, York, 1990). The right of lords to be tried by their fellow lords was abolished by s 
30 of the Criminal Justice Act 1948.

P Darbyshire, “The Lamp That Shows That Freedom Lives -  Is It Worth the Candle?” [1991] Crim LR 740 
at 743.

22 McKechnie, above note 17, at 457.
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as the source of jury trial. Darbyshire excoriates those who have cited the document as the 

basis of jury trial, noting that both Blackstone and Devlin are among their number.^s

Hostettler cites the year 1220 as the year in which a trial jury first conducted itself In a 

manner which we would recognise today by arbitrating on the guilt or innocence of an 

ac cu sed .T he  period after the papal decree in relation to the ordeal was followed by 

some confusion about how future trials would be organised.^s The judges, “left to 

i m p r o v i s e , ” 2 6  turned to the system of trial by twelve laymen, chosen from the presenting 

jury which had decided whether the accused should go forward for trial.^^ Devlin 

speculated on the rationale for a jury being composed of twelve members:

Many romantic explanations have been offered of the number twelve -  the twelve 

tribes of Israel, the twelve patriarchs...the twelve officers of Solomon...and the 

twelve Apostles...It is clear that what was wanted was a number that was large 

enough to create a formidable body of opinion in favour of the side that won.^®

Despite the sudden change from the well-established trial system based on the ordeal, by 

1229 trial by jury had taken root and become the norm.^^ There was some resistance to 

the new institution, however, and the authorities responded by coercing accused persons 

to submit to jury trial by pressing them with stones until either they agreed or expired.3° 

Garnham refers to an instance of this occurring in Kilkenny as late as 1740.^''

Darbyshire, above note 17, at 742. While Devlin presents Article 39 of Magna Carta as enshrining the 
principle of jury trial (Devlin, above note 3, at 164), in his section on the origin of the jury he refers only to the 
Assize of Clarendon and the papal condemnation of the ordeal. Ibid, at 7-10.

2'* Hostettler, Criminal Jury, above note 16, at 23.

25 Ibid, at 21-22.

26 Devlin, above note 3, at 10.

2̂  Hostettler, Criminal Jury, above note 16, at 22.

28 Devlin, above note 3, at 8. He added: “[DJoubtless the reason for having twelve instead of ten, eleven or 
thirteen was much the same as gives twelve pennies to the shilling and which exhibits an early English 
abhorrence of the decimal system.” Ibid.

29 Ibid, at 23.

30 Ibid, at 25-26.

N Garnham, The Courts, Crime and the Criminal Law in Ireland, 1692-1760 (Irish Academic Press, Dublin, 
1996)at 111.
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Property-related qualifications for jury service were introduced at an early stage. It is said 

that this was founded on a belief that “men of property [were] more stable and less 

corruptible than men without property.”^̂  The Statute of Westminster II of 1285 had 

provided that jurors had to own freeholds of certain minimum value, which varied 

depending on where the land was situated.^s At common law women could not sit on 

junes, as they were excluded, as Blackstone put it, “propter defectum sexus’’ "̂̂  or because 

of a defect of sex. It has been pointed out that the defect at issue was that women were 

not men.35 One exception to this rule was the jury of matrons, which had a very limited 

function, namely to ascertain whether a woman sentenced to death was pregnant. If she 

was found to be pregnant she would not be executed until she had given birth, or might be 

pardoned or given a reduced sentence. Only married women could sit on a jury of 

matrons.^^ For centuries jurors were denied food and drink during the penod of their 

deliberation. A report of a case from 1310 has the judge instructing the marshal: “Go and 

put them in a house until Monday, and let them not eat or drink.”3̂  Although for most of its 

history there was a requirement that jury verdicts be unanimous,^® this was not true in its 

earliest years. Majority verdicts were permitted until 1367, when the judges stipulated that 

only unanimous verdicts would henceforth be accepted.^^

There is evidence which suggests that from the earliest years of the jury its members were 

creative in preventing what they regarded as the unjust infliction of capital punishment. A 

common example was the undervaluation of stolen goods by juries to avoid convicting 

people of grand larceny (theft of an item worth more than twelve pence), which attracted

P C Bartholomew, The Irish Jud/c/ary (Institute of Public Administration, Dublin, 1971) at 9.

33 Ibid, at 23.

3̂  ̂J Bayly, Commentaries on the Law o f England, in the Order, and Compiled From the text o f Blackstone 
(Saunders and Benning, London, 1840) at 446.

35 J M Cornett, “Hoodwinl<'d by Custom: The Exclusion of Women from Juries in Eighteenth-Century English 
Law and Literature” (1997) 4(1) William & Mary Journal o f Women and the Law 1 at 15.

3® Ibid, at 23. The jury of matrons was not abolished until 1876, when s 13 of the Juries Procedure (Ireland) 
Act 1876 replaced examination by matrons with an inspection by “one or more medical men.”

3̂  R Megarry, A New Miscellany-At-Law (Hart Publishing, Oxford, 2005) at 131.

38 In R V Armstrong [1922] 2 KB 555, Lord Hewart stated: “[T]he inestimable value of [a jury] verdict is 
created only by its unanimity.” [1922] 2 KB 555 at 568. As late as 1966, Lord Devlin remarked: “ I do not think 
that there would be any support for the view that verdicts should go by a bare majority.” Devlin, above note 3, 
at 54. Majority verdicts were introduced in England by s 13 of the Criminal Justice Act 1967.

39 Hostettler, Criminal Jury, above note 16, at 27.
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the death sentence.'*^ In one case this extended as far as valuing coins worth significantly 

more than twelve pence on their face, at ten pence.'^''

One of the key changes undergone by the petty jury was its transition from “a body that 

acted on its own inherent knowledge into one that received knowledge from o u t s i d e .

The reception of witness evidence was not originally given the importance it has today 

because the jurors were drawn from the locality in which the crime had been c o m m i t t e d ' ^ ^  

and had either witnessed its commission or gathered information from those who had.'^^ 

The jury changed from a self-informing body to one which received evidence for a number 

of reasons. Among these was the introduction of a right of challenge, introduced statutorily 

in 1352, which was used to exclude members of the presenting jury from sitting on the 

petty jury in the case they had sent fonA^ard for trial.'^^ The distinction between the grand 

jury and the petty, common or trial jury was thus born. The former was comprised of 

twenty-three significant landowners who met in secret and decided by a majority of its 

members whether indictments disclosed a prima facie case or “true bill” against the 

person(s) named therein. It made its decision on the basis of prosecution evidence alone 

and it has been alleged that the verdicts of grand juries were often influenced by the social 

rank of the indicted person, as its members were from the upper echelons of society.^®

The exclusion from the trial jury of those who had decided whether the indictment 

disclosed a “true bill” against the accused had the effect of removing those most 

acquainted with the case, thus necessitating the adducing of evidence.*^^ Another factor 

which changed the self-informing nature of the early jury was a change in the size of the

See R D Groot, “Petit Larceny, Jury Lenity and Parliament” in J W Cairns and G McLeod, ‘The Dearest 
Birth Right of the People of England’: The Jury in the History of the Common Law (Hart Publishing, Oxford, 
2002) 47.

'*■' J Briggs, C Harrison, A Mclnnes and D Vincent, Crime and Punishment in England: An Introductory History 
(UCL Press, London, 1996) at 75. Hostettler argues that the undervaluation of stolen goods by juries 
“brought the law into contempt.” See J Hostettler, The Politics of Criminal Law Reform in the Nineteenth 
Century (Barry Rose Law Publishers, Chichester, 1992), at 129. Hereinafter Hostettler, Politics.

Devlin, above note 3, at 11.

For an extensive analysis of this vicinage requirement, see M Macnair, “Vicinage and the Antecedents of 
the Jury” (1999) 17(3) Law and History Review 537.

D Klerman, “Was the Jury Ever Self-Informing?” in Mulholland and Pullan, above 1, 58 at 58.

-ts ibid, at 75.

Hostettler, Politics, above note 41, at 153.

Ibid.
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area from which jurors were summoned. Under the new system of gaol delivery jurors 

were summoned from the county rather than the immediate locality (or “hundred”) in which 

an offence occurred, and were thus less likely to know the circumstances of the case or 

the parties involved.^®

1450 -  1700

The late fifteenth century saw the beginning of judicial instructions to return verdicts in 

accordance with the evidence and one’s conscience.'*^ The criminal jury trial of this period 

was often a very expeditious affair. It has been estimated that in the period 1558-1625, the 

average length of a trial, including deliberations, was fifteen to twenty m in u te s .T r ia l 

procedures were much more informal, lawyers were not Involved and jury deliberations 

were frequently concluded in a matter of minutes.^"' The ban on the consumption of food 

and drink by deliberating jurors provided an incentive for quick decision-making. In 1588 

English jurors who were deliberating for longer than usual were searched. Food was found 

and two jurors admitted to eating figs while another three admitted to having pippins in 

their possession. Those who had consumed figs were fined £5 while those who possessed 

the pippins were fined £2.^2

Some jurors could be classified as veterans, as Langbein explains: “Not only did a single 

Old Bailey jury commonly try dozens of cases...but most of the dozen jurors who sat at any 

one sessions [sic] were veterans of other s e s s i o n s . He gives an example of a jury at 

East Grinstead assizes in 1595, in which eleven members of the jury had “prior and/or 

subsequent jury service” '̂̂  and one of whom had sen/ed on fifteen juries. The practice of

48 Ibid, at 74-75.

B Shapiro, “Evidence, Proof and ‘Matter of Fact’, 1660-1700” in N Landau (ed). Law, Crime and English 
Society, 1660-1830 (Cambridge University Press, 2002) 185 at 191.

J H Langbein, The Origins o f Adversary Criminal Trial (Oxford University Press, Oxford, 2003), at 16. 
Hereinafter Langbein, Origins.

Ibid, at 18. Among the other contributory factors were the absence of exclusionary rules and judicial 
direction, the pressure often put on the accused to provide incriminating information, the rule that a criminal 
trial could not be adjourned, the tightly-packed schedules for assizes and the contemporary belief that 
criminal trials could be rushed. Ibid, at 18-25.

“  Megarry, above note 37, at 119.

53 J H Langbein, “The Criminal Trial Before the Lawyers” (1978) 45(2) University o f Chicago Law Review 263 
at 276. Hereinafter Langbein, “Lawyers.”

^  Ibid.
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frequent jury service by certain individuals continued into the eighteenth and possibly 

the nineteenth c e n tu ry .^ ^

One of the most famous jury-related cases, Bushell’s case, was heard in the seventeenth 

century. In 1670, the Quakers Penn and Mead were put on trial for “preaching Quakerism 

to an unlawful assembly,” an offence under the Conventicle Act 1670. The jury refused to 

convict them. The men had admitted to preaching but denied breaking the law. The trial 

judges refused to accept the jurors’ decision, berated them and threatened to starve them 

into submission. The jury refused to change its position and after a couple of days the 

judges decided to fine each juror 40 marks. In a habeas corpus application relating to one 

of the jurors, Edward Bushell, Chief Justice Vaughan stated that juries could not be fined 

for returning a verdict which was contrary to judicial direction. Langbein argues that 

Vaughan’s judgment was “anachronistic,”^̂  relying heavily on the premise that jurors might 

have evidence of which the judge would be unaware, including “evidence from their own 

personal knowledge.” ®̂ He also notes that the power to fine jurors for their verdicts was 

only one of a number of strategies with which the seventeenth century judge could 

dominate a jury. The advance in jury autonomy created by its removal was thus not as 

large as has sometimes been claimed.^^ Among the judicial prerogatives of the time was 

the power to make partisan comments on the evidence and to suspend a trial so that more 

evidence could be gathered.®^ Judges could also direct re-deliberation of verdicts and 

impose reprieves when they disagreed with convictions.®"'

1 7 0 0 - 1800

Prior to 1738 a jury trying a number of cases would deliberate on all of them at once rather 

than at the end of each.®^ |n 1738 the Lord Mayor of London decreed that this practice was

55 Ibid.

5® Hostettler, Politics, above note 41, at 53, note 36.

57 Langbein, “Lawyers”, above note 53, at 298, note 105.

58 Ibid.

59 Ibid, at 300.

Ibid, at 284-298

61 Ibid.

Hostettler, Politics, above note 41, at 45, note 13.
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to be discontinued, with verdicts being rendered after the hearing of each separate case®^ 

The change to the delivery of a verdict at the end of each separate trial meant that the jury 

now had to sit together in a jury box Once the notion of separate deliberations became 

established deliberation frequently occurred in the jury box rather than in a separate room 

-  the jurors in the front row simply turned around to those behind them and conducted “a 

very brief huddled discussion”®̂ generally of no more than a few minutes duration. Only if 

longer deliberation was required did the jury retire.®® Long deliberations were militated 

against by the rule against adjournment, which provided that a criminal trial, once begun, 

could not be suspended, and the rule that jurors were not to be provided with food and 

drink.®^ Eighteenth century trials continued the earlier trend of being of short duration. In 

this vein. King notes:

Trial before the petty jury was the principal public moment in the long chain of 

decision-making processes that determined the fate of the accused, but it was often 

a very brief moment.®®

Until the nineteenth century relative informality was the hallmark of the trial process and 

especially of the relationship between the judge and jury.®  ̂ Prior to the emergence of the 

adversarial procedure familiar to us today, a trial judge

...could talk informally with jurors during the course of the trial; he could advise them 

on the verdict...discuss the grounds of the verdict with them after it had been given, 

and, if need be, require them to deliberate further.^°

This well-established judge-jury relationship underwent considerable change as the role of 

lawyers in trials increased. The common law prohibition on the legal representation of

63 Ibid.

^  Previously jurors sat on both sides of the court facing each other. Langbein, Origins, above note 50, at 21.

P King, Crime, Justice and Discretion in England 1740-1820 (Oxford University Press, Oxford, 2000) at 
239.

6® Langbein, Origins, above note 50, at 21-22.

67 Ibid, at 23-24.

68 King, above note 65, at 223.

69 C Allen, r/7e Law of Evidence in Victorian England (Cambridge University Press, Cambridge, 1997) at 3. 

Ibid.
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those accused of felony was gradually eroded over the course of the eighteenth century/"' 

The change was brought about by the judiciary, who permitted representation in a small 

number of cases in the 1730s/2 The number grew incrementally in the following years and 

decades/^ It is important to note that the growing input from lawyers in felony trials was 

restricted to examination and cross-examination. They could not address the jury on behalf 

of their client, and were not granted the right to do so until the Prisoner’s Counsel Act 

18367'^ The judge’s interaction with the jury became more formal as his role became more 

about policing the application of the newly-emerging laws of evidence and less about 

discussing the facts or merits of individual cases with the jurors.

Jurors were not immune to the changes brought about by the increased involvement of 

lawyers. Previously jurors had asked witnesses about inconsistencies in their evidence 

and sometimes requested the court to summon additional witnesses.^® This practice began 

to wane in the latter half of the eighteenth century as advocates made it clear that they 

would object to the active participation of jurors.^^ In the eighteenth century, acquittal rates 

were high. The unanimity requirement was believed by commentators of the period to 

increase the number of a cq u itta ls ,a s  was “the repugnance of juries at the possibility that 

relatively minor property offenders might be sentenced to death, often on the evidence of 

professional thief-takers.”^̂  Continuing the tradition of jury nullification, the farmers and 

tradesmen who were the mainstay of eighteenth century juries refused to convict in the 

face of crimes or penalties which they considered unjust. Smuggling offences fell into this

Those accused of misdemeanours could be legally represented. Under the Treason Trials Act 1696 those 
accused of high treason could also be represented in court. See J M Beattie, “Scales of Justice; Defense 
Counsel and the English Criminal Trial in the Eighteenth and Nineteenth Centuries” (1991) 9(2) Law and 
History Review 22^ at 221 and 224.

72 ibid, at 223-224.

It has been estimated that 0.5% of defendants had legal representation at trials held at the Old Bailey in 
1740, with fluctuations in subsequent years. The figure was 7.3% in 1780, 20.2% in 1786 and 36.6% in 
1795. Ibid, at 221. The figures are not entirely reliable because of possible changes in reporting techniques 
later in the century, but they at least demonstrate the increasingly central role played by lawyers in felony 
trials from 1740 onwards. Ibid, at 228.

74 Ibid, at 230-231,

75 Langbein, Origins, above note 50, at 321.

Ibid, at 319.

77 Ibid, at 320-321.

78 King, above note 65, at 239.

79 Ibid, at 238.
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category in eighteenth century Ire la n d ,w h ile  their English counterparts rebelled against 

prosecutions relating to game poaching.®"' Acquittal rates declined across England after 

1800.®2 This seems counter-intuitive for a number of reasons. The accused was now much 

more likely to be legally represented. From about 1750 “beyond reasonable doubt” was 

replacing the previous standard of “satisfied conscience” for the purposes of returning 

c o n v i c t i o n s . ^ 3  Evidentiary rules in general were being more strictly applied. King suggests 

the filtering out of unmeritorious prosecutions at the pre-trial stage as a possible 

explanation for the increased rate of convictions.®"^ Also, while the jury was more bound by 

the rules of evidence at the end of the eighteenth century and more passive than at any 

stage since its inception, there was little if any change in its composition. The property 

qualification persisted, with consequent effects on the perception and reality of jury trial: 

“The cottager who appeared in court charged with theft had no illusions about being tried 

by ‘his equals and neighbours’, whatever the writers of law books c l a i m e d . I n  similar 

vein, Gattrell states: "The independence of juries should not be overstated. ..[Jjuries owned 

property after all."®®

The emergence of transportation to the colonies as an alternative to the death penalty 

increased the capacity of juries to bring in lesser charges in the eighteenth century. 

Langbein argues that this meant that jurors were effectively engaged in decisions as to 

sentence as well as to guilt or innocence.®^ By convicting the accused of a less serious 

offence the jury effectively determined the applicable punishment. The ability of juries to 

determine sentence receded in the nineteenth century, as imprisonment on a sliding scale 

replaced clear-cut sanctions such as death, transportation and whipping.®®

F G James, “ Irish Smuggling in the Eighteenth Century” (1961) 12(48) Irish Historical Studies 299 at 312 
and 315.

D Hay, “Poaching and the Game Laws in Cannock Chase” in D Hay, P Linebaugh, J G Rule, E P 
Thomson, C Winslow, Albion’s Fatal Tree (Penguin Books, London, 1975) 189 at 207. In a bizarre parallel 
with the laws relating to eligibility for jury service, a man had to satisfy a property qualification in order to kill 
game on his own land. Ibid, at 189.
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1994) at 523.
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As the British Empire expanded the jury was exported to its territories and dominions 

across the globe.®^ While the Empire-builders viewed the jury as the embodiment of British 

justice and fairness, the people of colonised countries did not always agree, often 

perceiving it to be blighted by “arbitrary authority and racism.”9° Vogler argues that settlers 

in the colonised countries promoted the jury because it demonstrated their pro-English 

sympathies while also creating the option of the sidelining of imperial laws by means of 

jury nullification.^^

Garnham points to three major differences between English and Irish juries in the late 

seventeenth and eighteenth centuries. Until 1756, the property qualification for Irish jurors 

was lower than that In England.^^ There were greater restrictions on Irish Catholic jurors 

than on their English counterparts.^^ Finally, between 1746 and 1753 the selection of juries 

was centralised to Dublin whereas in England this experiment never occurred.^"* One 

similarity was the tendency not to retire for deliberation.^^

The convention of carting, by which deadlocked juries were punished, “flourished in 

Ireland.”®® Lord Campbell explained the procedure: “At the assizes...a jury who can’t agree 

ought to be kept locked up as long as the assizes last and be carried in a cart after the 

judge to the boundary of the county and there be shot into a d i t c h . O n e  account of the 

Roscommon Assizes of 1793 details that the jurors started brawling when a minority 

refused to adopt the majority position, the judge having ordered that the carts be prepared. 

The military had to break up the melee. Although a unanimous verdict had been reached 

before they left the town, the judge had already departed and the jurors thus had to try to

R Vogler, “The International Development of the Jury: The Role of the British Empire” (2001) 72 Revue 
Internationale de Droit Penale 525.

90 Ibid, at 525.

91 Ibid, at 526.

92 Garnham, above note 31, at 135.
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9̂  ̂Ibid, at 125.
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9® Megarry, above note 37, at 132.

9̂  J R Lewis, The Victorian Bar (Robert Hale, London, 1982) at 27.
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catch up with him. The carts bumped along “the rugged roads,”®® their wheels emitting “a 

detestable half-screaming and half-whistling sound.”®®

1800  -  1900

Howlin has noted that in the early decades of the nineteenth century officials and 

commentators questioned whether jury trial was appropriate to Irish conditions, which were 

increasingly characterised by sustained political unrest.''°°

The distinction between felonies, misdemeanours and minor offences was important. The 

felony category included the most serious offences (murder, manslaughter, rape and 

burglary, for example), for which the traditional penalties were forfeiture of land and goods, 

and the death p e n a l t y . I n  the early part of the nineteenth century forfeiture went into 

decline as a p u n ish m e n t.''^ ^  At the same time the number of non-capital felonies 

increased, as the death penalty was removed as a sanction for a growing number of 

o ffences.M isdem eanours were offences of lesser seriousness; assault and attempted 

rape being examples.''°‘̂  They were generally punished by fine, imprisonment or both.''°5 

Vaughan notes that punishments for misdemeanours could be severe and included life 

imprisonment.''°® The most serious offences were tried by a jury at the assizes, travelling 

courts conducted by “judicial leviathans...despatched twice a year to small country 

t o w n s . L e s s  serious offences were tried at quarter sessions, where a bench of 

magistrates, aided by an assistant barrister, presided over a jury trial.''°® However, the

Megarry, above note 37, at 133.

^  Ibid.

N Howlin, “English and Irish Jury Laws: A Growing Divergence 1825-1833" in M Brown and S Donlan,
The Laws and Other Legalities of Ireland, 1689-1850 (Ashgate, London, 2011) 117 at 122. Hereinafter 
Howlin, “Divergence.”
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division of offences between assizes and quarter sessions had long been “vague 

and...contradictory.”''°9 Guidelines issued by the Attorney General in 1867 specified a 

number of offences which could not be tried at quarter sessions, including murder, rape, 

treason and perjuryJ''° Minor offences were tried summarily by magistrates at petty 

sessions."'''''

The felony/misdemeanour distinction had a number of practical consequences, the most 

important of which related to peremptory challenges to potential jurors. The accused in a 

capital felony case was entitled to twenty peremptory challenges. In 1844 the House of 

Lords held in Gray v The Q u e e n ' ' ^ 2  those accused of non-capital felonies had the 

same entitlement. In doing so it reversed the decision of the Irish Court of Queen’s 

Bench.''''3 Those accused of misdemeanours did not have the right of peremptory 

challenge until s 10 of the Juries (Procedure) Ireland Act 1876 granted them six 

challenges. Peremptory challenges along with challenges for cause (of which the accused 

had an unlimited number in both felony and misdemeanour cases) were referred to as 

challenges to the polls, in contrast to challenges to the array, which will be discussed later. 

A further consequence o f the distinction between felony and misdemeanour was that in 

misdemeanour trials the jury could separate during the trial but in felony trials it could not 

do so.'*'''^

Section 1 of the Juries (Ireland) Act 1833, known as Perrin’s Act, regulated the 

qualifications of Irish jurors for almost forty years. Jurors had to be between twenty-one 

and sixty years of age. They had to own freehold land to the value of £10, or leasehold 

land worth £15, provided the lease was for at least twenty-one years. Where a man living 

in a town had a house of “clear yearly value of twenty pounds” he was eligible for jury 

service. The requirement that rented land had to be held pursuant to a lease in order to

109 Ibid, at 445.

110 to/d.

Vaughan, above note 101, at 4. For a discussion of Irish Victorian literature relating to magistrates’ courts, 
see D Greer, “Crime, Justice and Legal Literature in Nineteenth-Century Ireland” (2002) 37 l r J u r 2 4 ^  at 2 6 1 -  
268.
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109.
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render a tenant liable for jury service operated in a particularly exclusionary fashion."' 

Perrin’s Act was different in crucial respects to the English Juries Act 1825. In the fornner, 

the compilation of jury lists was entrusted to very junior officials who were more 

susceptible to bribery than the local worthies (churchwardens and Overseers of the Poor) 

who fulfilled the function under the English le g is la tio n .P e rr in ’s Act also omitted a 

provision similar to s 43 of the English Juries Act, which restricted the frequency with which 

a person could undertake jury duty.'’"'̂  The Irish judges had successfully argued that this 

would be unworkable in Ireland, because of the small number of people who satisfied the 

property qualification.''''®

In 1838 thirty-two magistrates sitting in Tipperary wrote a letter to the Lord 

Lieutenant citing increasing difficulties in the administration of justice, including the 

intimidation of ju ro rs .''H ow ever, the Lord Lieutenant denied the existence of the 

problems in his reply.''^o During the Famine the number of persons qualified to serve as 

jurors decreased dramatically, as fewer people satisfied the qualifications of the Act.'’ "̂' It 

was estimated that only a third of those who acted as jurors in the period after the Famine 

were actually eligible to do so.''^^

Irish jurors had a reputation for not convicting in particular contexts. They seldom returned 

convictions for forcible possession, the reoccupation of land from which the accused 

tenant had been removed.''̂ 3 They often considered drunkenness to be a mitigating factor, 

in spite of judicial direction to the con t ra r y .Wh ere  a serious offence was committed 

against the background of alcohol consumption, the Crown often accepted guilty pleas in

Ibid, at 122. Only 20% of tenants were leaseholders. See ibid.

Howlin, “Divergence”, above note 100, at 129.

The length of the restriction varied by county.
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respect of a minor offence instead of risking a jury t r i a l . A n  article from the middle of the 

century proclaimed; “ ...Ireland and trial by jury, as they both are at present, are mutually 

unsuited.”■'26 The author argued that the jury had been subverted by the Irish people:

The unceasing endeavour of the Roman Catholic part of the people is to convert 

the juror, by intimidation, into a mere instrument for the acquittal of criminals. Trial 

by jury is not valued as a guarantee for the due observance of the law, but for its 

evasion."'27

The author asked whether the unanimity principle should be retained in any part of the 

United Kingdom, and promoted the idea that jury trial can evolve and adapt: “The 

institution of trial by jury has undergone alterations too signal and practical for it to be 

regarded as an absolute fixity.”''28 Noting that majority verdicts worked satisfactorily in 

Scotland, the author pointed out that they stop “a single dunderhead, or a single 

contumacious sectarian, from defeating the ends of justice.

In Ireland the Crown used a wide variety of tactics to attempt to secure convictions. The 

first was its ability to ask jurors to “stand by” -  in effect, an unlimited power of peremptory 

challenge.■'3° It was “not uncommon”''̂  ̂ for the Crown to exercise its power to stand by in 

respect of 30-50 jurors per trial. Second, special jurors, persons of “higher social 

standing”''32 ^^gn those on the common jury lists, were resorted to. Jury packing was 

another strategy open to officials seeking to influence a jury verdict, and was linked to the 

use of special juries, the composition of which was easier to manipulate than trial juries.

A final strategy invoked by the authorities with a view to increasing the likelihood of

125 Ibid.

■'26 “Trial by Jury in Ireland” (1848) 19 The Living Age 12. The Living Age was a weekly American publication 
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127 Ibid.

128 Ibid.

129 Ibid, at 13.

13° See J F McEldowney, ‘“Stand by for the Crown’: An Historical Analysis” [1979] Crim LR 273. Hereinafter J 
F McEldowney, “Stand by.”

131 Johnson, above note 121, at 284.

132 N Howlin, “Special Juries in Dublin” in G O’Brien and F O’Kane (eds), Georgian Dublin (Four Courts 
Press, Dublin, 2008) 97 at 97.

133/b/d, at 104-105.

36



conviction was to change the venue o f a trial from the area in which an offence had 

allegedly been committed. In Johnson’s words: “Changing the venue and using special 

jurors inevitably meant that many Catholic defendants found themselves being tried...by 

predominantly Protestant jurors of a superior social class outside their own locality.” ''̂ '̂

An accused who suspected that jury-packing was an issue could make a challenge to the 

a r r a y .■'35 This was a challenge to the composition of the entire jury panel, as opposed to 

peremptory challenges and challenges for cause, which were challenges in relation to 

individual jurors. In O’Connell v there was a challenge to the array because of the 

fraudulent exclusion from the Dublin special jury list of the names of fifty-nine people 

eligible to serve. Lord Denman quoted from a letter written by Lord Coleridge to the effect 

that “all questions touching the formation of juries must be examined... with very critical 

e y e s . ” 3̂7 judges consulted unanimously held the challenge to the array to be 

unfounded but Lord Denman, speaking after the Lord Chancellor, said that if the 

interference with the jurors’ lists which had occurred in that case was allowed to pass 

without a remedy, “trial by jury itself, instead of being a security to persons who are 

accused, will be a delusion, a mockery and a snare".''38 Johnson argues that the omission 

was “a minor peccadillo”''^  ̂ and “certainly not something that would have influenced the 

outcome of the trial.

One of the few successful allegations of jury-packing occurred \n R v McKenna , i n  which 

the sheriff and sub-sheriff of Monaghan were found to have compiled a jury panel on the 

basis of religion. “ [Ajbout one hundred Catholic and thirteen Protestant p r i s o n e r s , ” ' ' ‘^ 2  ^ h o  

had been tried by juries derived from the packed panel, were set free as a result. The case

3̂4 Johnson, above note 121, at 286.

S ee R Blake Brown, ‘“A Delusion, a Mockery and a Snare’: Array Challenges and Jury Selection in 
England and Ireland, 1800 -1850” (2004) 39 Canadian Journal o f History 1.
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influenced tlie reforms introduced in tlie Juries Act (Ireland) 1871, known as Lord 

O’Hagan’s Act. Section 19 of the Act provided that prospective jurors were to be selected 

from the jury list under a rotation system based on alphabetical order, rather than chosen 

by the sheriff as had previously been the case.

The 1871 Act abolished the distinction between freehold and leasehold land for the 

purposes of jury service, and moved to a system based on rateable valuation. All 

occupiers of land with a rateable valuation of £20 were now eligible for jury service, 

although a lower valuation of £15 pertained in County Leitrim, Kilkenny city and the towns 

of Carrickfergus, Drogheda and Galway. While the property-related provisions of the Act 

excluded three quarters of the country’s agricultural t e n a n t s a s  well as those of no 

property, there was much contemporary criticism of the “new” j u r o r s . A c c o r d i n g  to 

Johnson: “[Cjounty juries were...dominated by small farmers, who were accused all too 

frequently of lacking education ...and having...only the vaguest notion of what the trial was 

about.”'''’  ̂ Despite the complaints, the conviction rate for crimes tried on indictment 

remained stable, at just under 60%.''^® However, the property rating valuations were 

Increased from £20 for most areas under O’Hagan’s Act to £30 in 1873^“̂  ̂and £40 in 

1876.1'^8 The Juries (Procedure) Ireland Act 1876 provided that jurors could be permitted 

the use of a fire and reasonable refreshment,"''^^ although it appears that the rules 

prohibiting such comforts had begun to wane some years prior to the enactment of this 

provision."I

Vaughan’s study of Irish murder trials in the years 1836-1914 reveals that juries often 

added riders to their verdicts urging mitigation of the consequences of their decisions in 

capital cases. From a sample of 85 persons convicted of murder, almost one-third featured

'>''3 Vaughan, above note 101, at 130.

i'*4 V Crossnnan, Politics, Law and Order in Nineteenth-Century Ireland (Gill & Macmillan, Dublin, 1996) at 
129.

Johnson, above note 121, at 272.
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a jury which saw fit to recommend that the prisoner be treated mercifully."'S'' Vaughan 

assesses the possible motivations underpinning the actions of those jurors:

Such a recommendation may have been jurors’ way of nerving themselves to bring 

in a guilty verdict, or it may have been a way of conciliating the prisoner’s friends, or 

it may just have been the propensity of twelve reasonable men to put in a good 

word for BarabbasJ^^

Judges were free to ignore riders to verdicts,"'53 but the fact that they were appended in so 

many cases demonstrates that jurors were often sympathetic to the position of the person 

they were trying.

Conviction rates for all categories of offence were lower in Ireland than in England. 

Johnson argues that this may have been a bi-product of the close links between people in 

a small rural country, in contrast to the greater anonymity of life in B r i ta i n .However ,  the 

differential in conviction rates between the two countries was particularly marked in 

respect of violent c r i m e s . Conviction rates in urban areas were 10 to 15 per cent higher 

than in rural areas.

A select committee of the House of Lords heard in 1881 that while jury trials were 

operating satisfactorily in most cases in Ireland, this was not true in relation to land-related 

or political offences where jurors were rejecting “the clearest red-handed evidence.

Jury intimidation occurred throughout the nineteenth cen tu r y .Because  of this jurors 

often failed to present when s u m m o n e d . T h e  Prevention of Crime (Ireland) Act 1882

Vaughan, above note 101, at 282.
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provided for the abolition of trial by jury for certain offences, replacing it with trial by a 

Special Commission Court of three judges. Baron Fitzgerald resigned in protest against 

this innovation, which was, however, never usedJ®° Laird argues that although the Act is 

often cited as the official response to the Phoenix Park m u r d e r s , t h e  draconian 

measures it contained had been under consideration for some time.''®^

The Land War of the 1880s, in which the tenants campaigned for better conditions from 

the landlord class, produced public disorder. In response to the demonstrations and 

violence of these years the British Government enacted the Criminal Law and Procedure 

(Ireland) Act 1887. The statute provided that the offences of riot and unlawful assembly 

were to be tried s u m m a r i l y . Other offences became triable summarily under the Act 

when the district in which they were committed was the subject of a proclamation issued 

by the Lord Lieutenant on the advice of the Privy Council under s 5. Among these offences 

were conspiracies to boycott"'®'* and forcible possession of a house or land.''®^ Summary 

trial under the Act meant trial before two professional magistrates. Whereas the 1882 Act 

was a temporary measure which lapsed after three years, the 1887 Act was permanent 

and was characterised by its critics as a “Coercion Act."^®® Among the first districts to be 

proclaimed by the legislation were the cities of Kilkenny and Limerick, the town of 

Drogheda and County M e a t h . B e t w e e n  July and December 1887, 373 people were 

detained under the Act."'®®

160 Vaughan, above note 101, at 263.

I®'' In May 1882 the Chief Secretary for Ireland and the Permanent Undersecretary were fatally stabbed while 
walking in the Phoenix Parl<. Responsibility for the attacks was claimed by a group called “the Invincibles”
and five men were subsequently convicted of, and hanged for, the murders. See S Molony, The Phoenix
Park Murders: Murder, Betrayal and Retribution (Mercier Press, Cork, 2002).

Laird, above note 157, at 41.

Section 2(3)(a) of the Criminal Procedure (Ireland) Act 1887.

Section 2(1) of the Criminal Procedure (Ireland) Act 1887.

I®® Section 3(b) of the Criminal Procedure (Ireland) Act 1887.

I®® See, for example, “The Country and the Coercion Act”, The Freeman’s Journal, 28 July 1887.

Ibid.

1®® C Townshend, Political Violence in Ireland: Government and Resistance since 1848 (Clarendon Press, 
Oxford, 1983) at 210.

40



1900 -  1922

The dawn of the twentieth century did not herald a change in the issues which arose in 

Ireland in respect of jury trial. Allegations of jury packing continued. Agrarian agitation 

flared up again. The response of the British administration can be seen in the fact that by 

September 1902 “over half the country plus Dublin”''^° had been proclaimed under the 

1887 Act. The Irish Parliamentary Party issued a pamphlet at the time of the Coronation of 

King Edward VII in 1902 listing the grievances which meant that at a time of imperial 

rejoicing Ireland stood “apart in rightful discontent and disaffection.”"'̂ '' Among the issues it 

highlighted were that trial by jury had been replaced by “degraded tribunals consisting of 

paid and removable s e r v a n t s . g  reference to the professional magistrates who 

replaced juries in proclaimed districts for the offences listed in the 1887 Act.

1907 saw the establishment of the Court of Criminal Appeal in England and Wales. Thirty- 

two bills containing such a proposal had failed between 1843 and 1907."'^3 j^ e  reform was 

not universally welcomed, Lord Halsbury describing it as “a rash experiment”^̂ '* on the 

basis that it permitted judges to cast aside the verdict of a jury. Lord Alverstone argued that 

juries would become less conscientious because they would feel that any error would be 

remedied by the appellate court.''^^ The issue of whether such a court would be provided 

for in Ireland gave rise to some debate. The Recorder of Dublin argued that any such 

reform involved “such a serious inroad on the system of trial by jury’”'̂ ® that it should be 

avoided. The Irish Parliamentary Party at Westminster did not seek the extension of the 

new appellate facilities to Ireland, having little faith in their efficacy because of the

169 “Scandalous Jury-Packing in Cork”, The Freeman’s Journal, 18 December 1901; “Juries in Ireland:
Debate in Pariiannent”, The Irish Times, 11 May 1901; “Jury Packing at Sligo Assizes”, The Freeman’s 
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politicised nature of judicial appo in tm en ts .S peak ing  in the House of Lords in 1913, the 

British Attorney General Sir Rufus Isaacs stated: “[TJhere has been no agitation in Ireland 

for a Court of Criminal Appeal up to the present. We instituted such a Court in this country 

because there was a demand for it.”"'̂ ®

The sometimes tense relationship between juries and judges, and the pressure applied by 

judges, can be seen in the newspaper report of a larceny case from IQOS.''^  ̂The accused 

was charged with stealing 30 fleeces of wool from commercial premises. The jury foreman 

informed the court that the jurors could not agree a verdict because the theft had not been 

witnessed. The judge fulminated; “1 think you are disgracing the county. Trial by jury will be 

at an end in Co. Galway if things go on like this.” The jury then retired again and convicted 

the accused.

As is well known, the Easter Rising of 1916 had a crucial impact on the political future of 

I r e l a n d . I n  addition, the way in which the British authorities administered criminal justice 

in its aftermath and during the War of Independence is central to the history of jury trial in 

Ireland. The Defence of the Realm (Amendment) Act 1915 provided that jury trial would 

continue during the hostilities with Germany unless a proclamation was issued withdrawing 

it because of invasion or “other military emergency." The leaders of the 1916 rebellion 

were tried by court martial, after such a proclamation was issued suspending their right to 

jury trial."'®'' Under the authority of General Maxwell, 183 civilians were tried by court 

m a r t i a l . O f  this number, 90 were sentenced to d e a t h a n d  15 were executed."'®^
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Detention without trial in England and Wales occurred in respect of 1700 suspected 

Republicans.''®^

Non-cooperation with the court system was one form of resistance pursued in the wake of 

the British suppression of the rebellion. Fitzpatrick refers to “...the old Irish custom, 

reinvigorated after 1916, of using jury service as a means to confound judges and 

prosecutors.”''®® During the War of Independence the authorities wanted the Irish judges to 

sit without juries, but they refused.''®^ The Restoration of Order in Ireland Act 1920 

provided for the trial of civilians by court martial. In addition, at the end of 1920 a 

proclamation was issued rendering the counties of Tipperary, Cork, Kerry and Limerick 

subject to martial law."'®® This was subsequently extended to include the counties of Clare, 

Kilkenny, Wexford and Waterford."'®^ In the seven month period until the Truce in July 

1921, almost 2,500 men were tried by the Military Court operating in the martial law area, 

with 549 prison sentences imposed and 14 men exe cu te d .T r i a l  by a panel of military 

men obviously differed markedly to trial by jury. As Enright observes:

[T]he gulf in class, lifestyle and custom between the officers trying these cases and 

the prisoners was substantial. One senses that the life experience of the officers 

was so remote from the men they were trying that they often struggled to evaluate 

evidence.''®^

While the British administration turned to extraordinary methods of trial, the members of 

the First Dail decreed that a system of indigenous and local courts were to be set up and 

presided over by members of Sinn Fein. Kotsonouris explains the context:

Dail Eireann was being forced to accept the consequences of its pretensions. If it 

was the democratic government of the people, then it had to be prepared, like every

Ibid.

186 □ Fitzpatrick, Politics and Irish Life 1913 - 1921: Provincial Experience o f War and Rebellion (Cork 
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■'®® Ibid.
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other government, to use the coercion and sanction necessary to impose the 

collective will.''^^

A number of years later Meredith J, by then a judge of the High Court, observed 

approvingly that the judges of the Dail Courts had “frustrated [the] attempt” ''^  ̂to abolish 

juries in criminal cases. He himself had been instrumental in ensuring that juries v^ere 

used in those courts.''^'^

In addition to the setting up of the Dail Courts, there was a campaign aimed at making the 

British courts system unworkable during the War of Independence. There were acts of 

resistance by jurors. In one instance a juror said he did not recognise the court and two 

others refused to be sworn. According to the newspaper account the judge “told them to 

go about their business, and not to be going on with tomfoolery.’’^̂  ̂Some jurors were 

physically prevented from attending assizes to which they had been summoned.''^® In 

Waterford, only nine out of seventy-eight jurors summoned appeared in court."'^^ Gibson J 

pondered whether the reason for the unprecedented absenteeism was “combination” or 

“unworthy and cowardly fear.”''^  ̂ He fined each absent juror £10. The jurors then received 

IRA notices warning them not to pay the fines and calling on them to “repudiate the taunt 

of cowardice hurled...by the English j u d g e . I n  Galway prospective jurors had been sent 

a circular urging them not to attend the assizes and the Volunteers had called out their 

names at the train station and ordered them to return home.2°° Cork jurors held a meeting 

in the City Hall and resolved not to attend assizes or pay fines for non-attendance.^oi In 

September 1921 Dail Eireann instructed county councils to stop compiling jury lists .202

M Kotsonouris, R etreat from Revolution: The Dail Courts, 1920-24  (Irish Academ ic Press, Dublin, 1994) 
at 25.

The Attorney General o f the Irish Free State v Sean T  O ’Kelly [1928] 1 IR 308 at 322.

Kotsonouris, above note 192, at 73.
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“Intimidation of Waterford jurors; ‘Held up’ on the way to assizes”. The Irish Times, 8 July 1920.
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201 “Meeting of Cork jurors; Refusal to pay fines”. The Irish Times, 12 August 1920.

202 “Dail Eireann and franchise and jurors’ lists”, The Irish Times, 3 Septem ber 1921.
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Jurors were applauded by Pirn J for their attendance in “trying times” in late July 1922,^03 

but in September the Dublin City Sub-Sheriff reported that he frequently had to send the 

police in search of absent jurors.^o^ The mass non-attendance and fining of absent jurors 

continued until the Anglo-Irish Treaty was signed in December 1921.^05

(ii) The Jury in the Independent Irish State

With the advent of Independence, new issues relating to jury trial emerged.

In this part, the major issues affecting jury trial from 1922 until the present will be 

discussed. First, jury trial in the Irish Free State will be considered thematically, while the 

themes which emerged after the enactment of the new Constitution will be examined in the 

second part. It is appropriate to split the analysis in this way not only because of the 

different constitutional arrangements which obtained in each period but also because the 

political issues which arose in the early years of the State were peculiar to the emergence 

from Civil War and the desire to create a separate national identity. By contrast, the main 

influences on jury trial in the post 1937 period were emergency wartime measures, the 

political perception that non-jury courts were required and, later, equality considerations.

The Jury in the Irish Free State: 1922 -  1937

The issue of what type of courts structure would operate in the new State was one of some 

importance. Kevin O’Higgins, Minister for Home Affairs, ruled out the long-term use of the 

“hastily devised”206 Dail Courts and also warned against a knee-jerk dismissal of the courts 

system devised by the British.^°^ The Free State Constitution provided for a High Court, 

Supreme Court and courts of local and limited jurisdiction.^o^ A Judiciary Committee was 

appointed to consider the establishment of courts “in fulfilment of the C o n s t i tu t io n .w T

203 “Jurors Complimented”, The Irish Times, 28 July 1922.

204 “Perfect jury lists: No more phantom jurors”, The Irish Times, 12 September 1922.

205 “Jurors in default: Heavy fines on men and women”. The Irish Times, 6 December 1921.

206 T de Vere White, Kevin O’Higgins (Anvil Books, Dublin, 1986) at 136.

207 at 136-137.

208 Article 64 of the Irish Free State Constitution.

1 209 Report o f the Judiciary Committee (Stationery Office, Dublin, 1923) at 5. Hereinafter Judiciary Committee.
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Cosgrave, President of the Executive C o u n c i l , u r g e d  the members of the Committee to 

tai<e a broad, “untrammelled” '̂''' approach to its terms of reference. Among the topics 

which he stated “must anxiously engage [their] a t t e n t i o n ” ^ ''^  were: “the centralisation or 

decentralisation of the Courts, the numbers and grades of Judges and judicial person and 

officials, and their respective qualifications for office, and manner of selection [and] the 

method of trial by ]ury.”2i3 Jury trial was enshrined in the Constitution, although it will be 

seen that its position in the legal order of the new State was far from unassailable. Article 

72 of the Constitution provided:

No person shall be tried on any criminal charge without a jury save in the case of 

charges in respect of minor offences triable by law before a Court of Summary 

Jurisdiction and in the case of charges for offences against military law triable by 

Court Martial or other Military Tribunal.

In spite of President Cosgrave’s suggestion, there was little analysis of “the method of trial 

by jury” in the report produced by the Judiciary Committee.^"'^ The report appeared to 

envisage that the criminal trial jury would continue as before, and it is mentioned only in 

passing.2''5 Keane points out that the recommendations of the Committee had the effect of 

limiting lay participation in the administration of justice to jury service, as it proposed the 

abolition of justices of the peace and the grand jury, both of which were carried out.^''^ The 

Dail Courts were wound up by 19242'’  ̂and the Courts of Justice Act of the same year

This was the name given to the position of prime minister under the 1922 Constitution of the Irish Free 
State. It was replaced by the title “Taoiseach,” an old Irish title meaning chieftain or leader, in the Constitution 
of Ireland, 1937.

2”  Judiciary Committee, above note 209, at 5.

212 Ibid.
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214 The report was 26 pages long and was compiled in four months. Its major focus was the jurisdiction of the 
new courts and the tenure and remuneration of the judges who would preside over them.

215 Passing reference is made to the criminal jury in the passages dealing with the provision of 
stenographers in the Circuit and High Courts. Judiciary Committee, above note 209, at 16 and 22. A short 
paragraph discusses the jury in civil cases, recommending that it consist of 12 persons with a majority of 9 
being sufficient to return a verdict. Ibid, at 20. This recommendation was implemented by s 95 of the Courts 
of Justice Act 1924.

216 R Keane, “The Voice of the Gael: Chief Justice Kennedy and the Emergence of the New Irish Court 
System 1921-1936” (1996) xxxi (ns) IrJu r 205 at 207.

217 The story of the winding up of the Dail Courts is fully recounted in M Kotsonouris, The Winding Up o f the 
Dail Courts, 1922-1925: An Obvious Duty (Four Courts Press, Dublin, 2004).
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provided the statutory basis for the new courts, the scheme for which largely followed the

Judiciary Committee’s recommendations.^^s

Whereas the civil courts were rendered homeless by the Civil War destruction of the Four 

Courts,2''̂  the Circuit and Central Criminal Courts had traditionally been held in Green 

Street C o u r t h o u s e ,220 which was undamaged. At least one juror was unhappy with the 

standard of accommodation there. Writing anonymously to the Irish Times in 1923, the 

letter-writer fulminated: “Green Street Courthouse is badly ventilated; the atmosphere is 

stifling, seating accommodation inadequate, and I fear that some of us have carried to our 

homes the germs o f a miasmatic a tm o s p h e r e . ”221 In the view of the writer, jurors were “the 

door-mats of the c o m m u n i t y ” ,222 denied “a fair day’s pay for a good day’s w o r k . ” 223 They 

passed their time at court “grumbling in the corridors and p a s s a g e s . ” 224

The years 1922 to 1937, the first fifteen of the new State, saw voluminous political and 

legislative activity in relation to juries. As the new State grappled with its identity, and with 

ongoing Republican violence, different aspects of jury trial were amended. The main 

themes which have been identified by the current research during this period were 

derogations from and criticisms of jury trial; reform of the law relating to the summoning 

and functioning o f trial juries; the protection of jurors from intimidation and the situation of 

the so-called “unwilling woman j u r o r . ”225 Each of these will be dealt with in turn.

Law Reform Commission, Consolidation and  Reform o f the Courts Acts (LRC 46-2007 , Dublin, 2007) at 8.

They moved first to the King’s Inns and then to Dublin Castle. See “The Four Courts; Transfer of Business 
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225 The Minister for Hom e Affairs, Kevin O ’Higgins, speaking in the Dail. S ee Dail Debates, 5 March 1924, vol 
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Derogations from and criticisms of jury trial

The Government was determined to defeat its enemies and willingly sacrificed jury trial in 

the process. Kissane has identified the paradox that the new democratic State was 

maintained “by withholding the conventions o f  d e m o c r a c y . ” 2 2 6  The emergency provisions 

of the Irish Free State Constitution which curtailed jury trial will be outlined briefly. It is 

important to note that in addition to the guarantee of jury trial in Article 72, Article 70 

provided that “extraordinary courts” could not be established but that military courts could 

have jurisdiction over civilians in time of “war or armed rebellion” in areas in which civil 

courts were incapable of being held. Article 50 provided that the Constitution could be 

amended by ordinary legislation for the first eight years of its existence. This concession 

would play a crucial role in the undermining of jury trial.

During the Civil War, the Government passed the Army (Emergency Powers) Resolution 

establishing military courts with the power to impose the death penalty.227 jh e  powers 

conferred by the resolution were more extensive than those possessed by the British 

under martial l a w . 22s vvith the end of the Civil War internment at the discretion of a 

government minister was introduced in the Public Safety (Emergency Powers) Act 1923.229 

The Act was to operate for six months only.23° However, the internment provisions of the 

Act were re-enacted in the Public Safety (Powers of Arrest and Detention) Temporary Act 

1924.23"' jh ig  statute was limited in duration to one year.2^2 The Public Safety (Emergency 

Powers) Act 1926 again provided for internment233 but required the making o f a 

proclamation of national emergency under s 1 of the Act before the power could be used.

226 B Kissane, “Defending Democracy? The Legislative Reaction to Political Extremism in the Irish Free 
State, 1922-39” (2004) 34(134) Irish Historical Studies 156 at 156.

227 See 0  Longaigh, Emergency Law in Independent Ireland 1922-48 (Four Courts Press, Dublin, 2006) at 
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228 F Davis, The History and Development o f the Special Criminal Court 1922 -  2005 (Four Courts Press, 
Dublin, 2005) at 35.

229 Section 1 of the Public Safety (Emergency Powers) Act 1923. For an analysis of the Act’s terms and 
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Such a proclamation was in force for less than a month at the end of 1926.23'* The Public 

Safety Act 1927 was enacted in the aftermath of the assassination of Kevin O’Higgins. The 

Act enabled the establishment of a special court staffed by military officers and from 

which there was no appeal,236 to try scheduled offences including certain murders and 

attempted murders, firearms and treasonable offences. Section 3 provided that if any of 

the Act’s provisions were inconsistent with the Constitution those provisions would amend 

the Constitution to the extent of the inconsistency. The Act was thus immunised from 

constitutional challenge. In reference to this Act, a contemporary commentator stated: 

“[T]he powers which the Government assumed went far beyond anything that had been 

attempted even in the most drastic Coercion Acts of the British Administration.”237 The 

special courts provided for by the 1927 Act were never established but its scheme 

provided the template for Article 2A of the Constitution.238 |n a curious parallel with the 

request made by the British authorities during the War of Independence, the Government 

asked judges to sit on a non-jury court.239 At least two of the judges, Murnaghan and 

Fitzgibbon JJ, threatened to resign In the face of this request.2^°

The final foray of the Free State into the territory of non-jury courts was perhaps its most 

infamous. Article 2A, which created the Constitution (Special Powers) Tribunal, was 

inserted into the Constitution by the Constitution (Amendment No 17 Act) 1931.2^1 As with 

the special courts envisaged by the 1927 Act, there was no appeal from the military 

t r i b u n a l . 2 ‘ ^ 2  tribunal could impose any sentence, including death, in any case which

On the circumstances relating to the proclamation, see 6  Longaigh, Independent Ireland, above note 
227, at 74-76.
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came before In addition to scheduled offences relating to firearms, interference with 

juries and treason, a trial for any offence could be sent to the tribunal where a government 

minister certified his belief that “the act constituting such offence was done with the object 

of impairing or impeding the machinery of government or the administration of justice.”2'*̂  

Fianna Fail strongly criticised Article 2A.2^^ In Government the party would suspend its 

operation but later reactivate it.2̂®

The heavy reliance on non-jury trial in the first fifteen years of the State evinced a 

jaundiced view of the jury system in official circles. The Free State Government soon 

discovered that attitudes to law-breaking which had been formed under British rule would 

not vanish overnight. In the words of Einri O Frighil, Secretary of the Department of Home 

Affairs in the 1920s, the State was still viewed as “the tyrant that wants to hang and 

imprison p e o p l e . T h e  Government believed that jurors were not entirely trustworthy, 

whether because of anti-State bias stemming from the Civil War, sympathy with the 

situation or politics of accused persons, or because they were subject to intimidation. 6  

Frighil identified a belief in jurors “that the State can afford to lose prestige and even 

security better [than] the prisoner can afford to lose life and liberty.”2'̂ ® In 1925 the State 

Solicitor for Tipperary expressed his frustration at the acquittals being returned by juries in 

that county, many of which he regarded as perverse: “[Cjountry jurors disregard their 

oaths. There is little or no sense of civic duty in the country.”249 |n 1928 O’Byrne J rebuked 

a jury which could not agree whether a Republican accused who failed to plead was “mute 

of malice or by the visitation of God.”2so He voiced his belief that the jury “had acted in 

disregard of the oath they had taken, and in disregard of the law under which they lived, 

and in disregard of the rights and well-being of the citizens of the State.”25i A Divisional 

High Court found by a majority that the editor of the newspaper. The Nation, had

243 Section 7(1) of Article 2A, Schedule, Constitution (Amendment No 17 Act) 1931.

244 Section 7 of the Appendix to Article 2A, Schedule, Constitution (Amendment No 17 Act) 1931.
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committed a contempt of court by criticising O’Byrne J’s comments. According to Hanna J; 

“The main object of both the articles is obviously to incite or induce juries to act in the 

same improper manner as the jurors reprimanded by the learned judge.”252 The editor, the 

future President of Ireland, Sean T O’Kelly, was fined £100 and ordered to pay costs.^^s

The Garda Commissioner, Eoin O’Duffy.^s-  ̂was highly critical about the jurors of the Free 

State. He stated: “It is a comparatively easy matter to upset the jury system...Let us make 

no mistake about it, from the point of view of their outlook on so-called political crime, the 

Irish public is rotten. Their sense of citizenship is n e g l i g i b l e . i n  an unexpected twist, 

his criticism was not reserved solely for jurors who sympathised with the Anti-Treaty 

accused, but was also directed at those whose political outlook was grounded in a very 

different perspective: “ It is now useless to put unionists...on...juries as [they] are 

notoriously ‘gun shy’...There can be no doubt that some of them also would be glad to see 

chaos here and the return of the British.

In 1934 the Constitution Review Committee produced a draft Constitution for the 

consideration of the Government.^^^ The Committee clearly enumerated the articles which 

it “regarded as fundamental”^̂ ® and which it believed should “be rendered immune from 

easy alteration.”2̂ 9 Among the provisions it regarded as fundamental were those 

concerned with electoral procedures, the courts structure and rights such as the 

inviolability of the dwelling and freedom of speech. Also included in this category was Art 

70 which provided for trial in due course of law and restricted the jurisdiction of military 

tribunals to persons subject to military law.^^o However, it did not refer to jury trial. The 

position of the jury was dealt with in Art 72, which was placed in Appendix C, away from

252 Ibid, at 330.
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the important provisions in Appendix A. The article provided that no person would be tried 

on a criminal charge without a jury save in the case of minor offences and offences against 

military law. The Committee stated that it did not regard the jury as fundamental in a 

democracy in which the independence of the judiciary was constitutionally protected; the 

modern, more equitable relationship between the citizen and the State meant that jury trial 

had “lost its original i m p o r t a n c e . W i t h o u t  elaborating further, the Committee asserted 

that jury trial had recently attracted criticism in England and America. It also referred 

approvingly to the practice of trial by magistrates. In an emotive and jingoistic aside, the 

Committee observed of the jury: “[l]n our State it cannot even claim to be a spontaneous 

national growth.”262 jh e  import of the Committee’s belief that jury trial should not form a 

fundamental aspect of a future Constitution was then revealed. It recommended that it 

should be made clear in the text that the State was not bound “to the English system of 

requiring a jury of twelve and an [sic] unanimous verdict."263 More crucially, it 

recommended that the designation of an offence as “minor” by the Oireachtas would not 

be open to constitutional c h a l l e n g e .H a d  the Committee’s proposals been adopted, jury 

trial would have occupied a vulnerable position in the new Constitution. With lower status 

than other constitutional provisions, the Oireachtas could have circumvented its operation 

by characterising offences as “minor.” As will be seen later in this chapter, the 

recommendations of the Committee in relation to jury trial were not followed in the drafting 

of the 1937 Constitution. In Hogan’s words: “[l]f anything, the new Constitution 

strengthened and reinforced the right to jury t r i a l .Never the less ,  doubts in official circles 

about the merits of the jury system persisted until just before the coming into force of the 

new Constitution. In 1936 the Attorney General of the Fianna Fail government, Conor 

Maguire, who later became Chief Justice, stated in the Dail: “[T]he Anglo-Saxon 

method...of trial by jury has failed.” ®̂® He referred to the campaign of jury intimidation, 

which will be discussed presently, to justify this comment. A similarly hostile attitude to jury 

trial was evident in a pamphlet written by Prof Alfred O’Rahilly on the draft Constitution, in

261 Ibid, at 92.

262 Ibid.

263 Ibid, at 93.

264 Ibid.

265 Ibid, at 359-360.

266 Dail Debates, 13 August 1936, vol 63, col [2901].
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which he stated: “The right to a trial by jury is not at all a fundamental right; personally I 

should in most cases prefer to be tried by a judge.”^̂ ^

Statutory ju ry  reform

The introduction of a new jurors’ oath represented an early change by the Free State 

government. According to the Minister for Justice, Mr O’Higgins TD, the jurors’ oath was 

viewed as “not palatable to a great many people in the cou n t r y , p r e su ma b l y  because it 

contained a reference to “our sovereign Lord the K i n g . T h e  new oath, with its modern 

language, was introduced by s 14 of the Criminal Justice (Administration) Act 1924.270 

Another important change introduced by legislation of that year was the establishment of a 

Court of Criminal Appeal by s 8 of the Courts of Justice Act 1924. This was the first time 

“that those convicted of indictable offences benefitted from comprehensive appellate 

facilities.”27'' Section 32 permitted an appeal on grounds which have been described as 

“quite extensive.”272 Section 27 of the Act abolished the role of the Grand Jury in sifting

indictments.273

The burden of frequent jury service placed on certain Dublin people by archaically drawn 

jury districts was raised a number of times in the Dail during the 1920s. The centralised 

nature of the High Court’s criminal jurisdiction exacerbated the problem. In the words of 

Captain Redmond TD: “[l]t [is] seriously unfair to Dublin jurymen to have to try important 

and heinous forms of crime from all over the country.”27̂  Alfie Byrne TD observed: “[T]he

A O ’Rahilly, Thoughts on the Constitution (Browne and Nolan Ltd, Dublin, 1937) at 50. O ’Rahilly was 
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question of relief for Dublin jurors has become rather a popular subject to t a c k l e . T h e  

Juries (Dublin) Act 1926 extended the area from which Dublin jurors could be called.

The Juries Bill 1927 was designed to simplify the law relating to juries, which was 

contained in seventeen statutes dating from 1800 to 1926.2^7 Once enacted, it abolished 

the distinction between common and special jurors.^^s in defence of this change the 

Minister for Justice told the Dail that the rateable valuation of one’s house was no 

indication of a man’s suitability to act as a juror.^^^ However, he did not follow this to its 

logical conclusion, and the occupation of land of a certain value remained a condition 

precedent to serving on a trial jury.^^o jh e  Act also reduced the number of peremptory 

challenges from 20 in felony trials and six in misdemeanour trials to five in cases where an 

accused was tried alone.^^i Where two or more accused were tried together the number of 

challenges without cause was capped at ten in total for murder and treason trials, and six 

in total in all other cases.2S2 The practice that the winning side in a civil case would pay 

each juror an honorarium was continued under the Act,^^^ as was the practice of not 

paying jurors in criminal cases. The Minister identified “the interests of the community’’^̂  ̂

rather than “hardship to the individuaF’ ŝs as the appropriate test in deciding whether a 

statutory exemption from jury service should exist; “[l]t might be a very serious thing if the 

doctor were absent from his area because of the duty of serving on a jury, or if the chemist

Dail Debates, 17 November 1925, vol 13, col [400].
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was a city juror, but the same person resident in Upper Baggot Street was a county juror and so not liable for 
jury service in the city courts. See Dail Debates, 22 June 1926, vol 16, col [1566].The 1926 Act was repealed 
by the Juries Act 1927.

277 See Dail Debates, 15 February 1927, vol 18, col [466].

278 Section 66(1) of the Juries Act 1927.

279 See Dail Debates, 15 February 1927, vol 18, col [470].

2®° Section 2(1) of the Act provided that for each jury district the Minister was to set the value of land
necessary to satisfy the property rating qualification.

281 Section 57(2)(a) of the 1927 Act.

282 Section 57(2)(b) of the 1927 Act.

283 Section 62 of the 1927 Act. The Act raised the sum to be paid perjuror from one shilling and nine pence 
to five shillings. See Dail Debates, 15 February 1927, vol 18, col [472].

284 Dail Debates, 22 March 1927, vol 19, col [53].

285 Ibid.
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were not there to compound prescriptions...”286 Section 63(1) of the Act provided that at 

the discretion of the trial judge, jurors in any trial could separate prior to deliberations, 

except in trials for murder, treason or treason felony. For those offences, the jury had to be 

sequestered for the entire trial, as had previously been the practice in respect of all 

felonies. Jurors in all cases would still be sequestered for the duration of their 

deliberations. The relaxation of the non-separation rule for most felonies had been an 

innovation in the Juries (Dublin) Act 1926,^87 which the Juries Act 1927 repealed. The 

change in the law had been advocated by Sir Thomas Molony, the last Lord Chief Justice 

of Ireland, a couple of years earlier.^ss Rather anachronistically, s 61 (1) provided that jurors 

were “allowed the use of a fire when out of court” as well as access to “reasonable 

refreshments.” Section 61 (2) provided that the cost of any fire provided under the provision 

would be met by the State. One issue dominated the debates on what became the 1927 

Act. This was the question of women jurors, which will be discussed presently.

Intimidation and jury protection

The Juries Act 1927 permitted members of the public to buy a copy of the list of persons 

called for jury service for particular court sittings.^®^ Cumann na mBan used this to bring 

pressure on persons on the panel not to convict Republicans. Its members attended court 

hearings in order to identify and unsettle jurors in particular cases.^^o They also distributed 

leaflets signed “Ghosts.” These were sent to jurors and tended to be either persuasive or 

threatening in tone.^^"' Sometimes they featured the names and addresses of jurors who

286 Ibid.

2®̂ Section 3(4) of the 1926 Act. Introducing the provision in the Dail, Kevin O’Higgins stated: “The purpose 
of this amendment is to avoid the unnecessary locking-up of juries.” Dail Debates, 24 June 1926, vol 16, col 
[1666].

288 His paper is republished as T Molony, “The Prevention and Punishment of Crime” in I O’Donnell and F 
McAuley (eds), CriminalJustice History: Themes and Controversies from Pre-Independence Ireland (Four 
Courts Press, Dublin, 2003) 83 at 89-90. He pointed out that in England the Juries Detention Act 1897 had 
removed the non-separation rule in respect of all crimes except murder, treason and treason felony. The Act 
did not apply to Ireland.

289 Section 50(3) of the Juries Act 1927.

290 6  Longaigh, Independent Ireland, above note 227, at 88.

291 Leaflets had previously been sent to jurors during the War of Independence. See “Attack on Police 
Constable: Attempt to Influence Jurors”, The Irish Times, 9 December 1919. The leaflet included depositions 
purporting to come from a number of people, stating that a particular accused was innocent.
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had convicted R e p u b l i c a n s .292 in relation to named jurors, one leaflet stated: “These men 

are traitors to their country. (Death would be their fate in any free country in the world).”293 

The IRA had originally objected to Cumann na mBan about the “Ghosts” campaign but 

must have become convinced by it around 1928, as the dissemination of leaflets to jurors 

in Republican trials became much more common at that time, In a Garda raid on the 

home of the leader of Cumann na mBan, Sighle Humphries, 20,000 of these leaflets were 

found.295 According to The Times: “At first little attention was paid to these warnings, which 

were believed to be the work of some irresponsible w o m e n . However, the anti-juror 

campaign was not restricted to pamphleteering.

In November 1928, the IRA man Con Healy was convicted by a Dublin jury of using a 

firearm with intent to cause grevious bodily harm. The following January, John White, who 

had been the jury foreman in Healy’s trial, was seriously w o u n d e d . T h e  Minister for 

Justice, James Fitzgerald-Kenney, believed that this incident, combined with attacks on 

witnesses and the police, represented a conspiracy to overthrow the criminal justice 

system and possibly the State itself.2^8 He introduced the Juries (Protection) Bill 1929 in 

the Dail. Its provisions permitted majority verdicts, a prohibition on the publication of 

jurors’ names, a power to clear courts of members of the public, a stipulation that jurors 

were to be referred to by an individual number rather than by name in all circumstances, 

the removal of the right of accused persons to a copy of the jury panel and penalties for 

intimidation of jurors and loitering in the vicinity of criminal courts. The debates on the 

legislation were rambling and frequently descended into exchanges of Civil War jibes. 

Fianna Fail deputies, who had taken their seats in the Dail less than two years previously, 

accused the Government of over-reacting to a small number of isolated incidents.

R Sawyer, We Are But Women: Women in Ireland's History (Routledge, London, 1993) at 100. Pamphlets 
penned by “ghosts” were also sent to soldiers and Gardai with the objective of persuading them to support 
the Republican movement instead of the Free State Government. See U MacEoin, Survivors (Argenta 
Publications, Dublin, 1980) at 348.

293 Sawyer, ibid.

B Hanley, The IRA, 1926-1936 (Four Courts Press, Dublin, 2002) at 100.

295 Ward, Unmanageable Revolutionaries: Women and Irish Nationalism (Pluto Press, London, 1995) at 
207.

296 “Gunmen in the Free State; Mr Cosgrave on a Very Serious Problem”, The Times, 5 March 1929.

23̂  6  Longaigh, Independent Ireland, above note 221, at 90.

2®® See for example, Dail Debates, 13 June 1929, vol 30, cols [1302]-[1304],
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The criticisms of the Bill were couched in exaggerated language. Eamon de Valera TD 

stated: “The meaning of this Bill, and it has no other meaning, is completely to destroy the 

value of trial by jury/’ ŝs Sean Lemass TD added to the hyperbole:

[B]ecause of one attempted crime the entire system of trial by jury is to be abolished 

and this parody of it erected in its place. This Bill is, in fact, more than anything else 

an attempt to camouflage the hopeless failure of the Civic Guards.^°°

Later, he added: “The whole Bill is designed to ensure that a certain individual, whom the 

Executive Council want to put out of the way, will be railroaded to prison without a shadow 

of justification.”301 The secret empanelling of juries envisaged by the Bill was characterised 

as enabling a return to the days of jury-packing,^°2v^/|-iich may have been a more legitimate 

fear. For its part, the Government played up the potential links between Fianna Fail and 

the republicans who were intimidating jurors. In modern terms, it tried to portray its 

opponents as “soft" on jury tampering and violence.

While there had been few confirmed incidents of interference with jurors, arguably the 

Government would have been irresponsible in failing to respond to the fact that an 

organised anti-juror campaign was being pursued. Nor did the success of that campaign 

depend on frequent attacks or even contact with jurors. In the words of Bowyer Bell: “[It] 

needed only the most occasional light touch, a pub rumour or a brief unsigned note, to 

cripple the Free State c o u r t s . O  Longaigh questions the overall success of the Cumann 

na mBan campaign, pointing out that a number of republicans were convicted by juries 

and that in cases where juries disagreed the accused was retained in custody until their 

retrial.304 Sighle Humphries was convicted of embracery (attempting to influence a jury)3os 

by a second jury but was released immediately because she had served her sentence

299 Dail Debates, 8 May 1929, vol 29, col [1591],

Ibid, at col [1616],

301 Ibid, at cols [1620] -  [1621],

302 ibid, at cols [1597] -  [1598],

303 j  Bowyer Bell, The Secret Army: The IRA (Revised 3rd ed, Transaction Publishers, New Jersey, 1997) at 
83. See also E O'Halpin, Defending Ireland: The Irish State and its Enemies since 1922 (Oxford University 
Press, 1999) at 66.

304 6  Longaigh, Independent Ireland, above note 227, at 89.

305 Embracery is discussed in Chapter 2.
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while in detention between the first and second trials.^os |n later life she looked back 

nostalgically about her role in jury tampering: “That was the great thing then about juries. 

They instinctively agreed with us, or wanted nothing to do with us.” °̂  ̂Eoin O’Duffy 

regarded the campaign as “a complete s u c c e s s , w h i l e  Girvin states: “By 1930 the jury 

system had effectively collapsed due to intimidation.

An increase in the size of juries to 15, with a majority of 12 sufficient for conviction, was 

cons ide red .Among  the reasons for not adopting this proposal were concerns that more 

people would be tied up by jury service and that existing jury boxes would not 

accommodate the larger juries-^''^ The cost of Garda protection of jurors was also an issue 

of official concern. Ernest Blythe, Minister for Finance, advocated involving jurors’ relatives 

in the protection of jurors by issuing revolvers to them and paying them £3 p e r  w e e k . ^ ^ ^  

This was resorted to on at least two occasions.^''^

The Government had initially stated that the Juries (Protection) Act 1929 would be 

permanent but its operation was limited to two years. Its duration was extended for a 

further year by the Juries (Protection) Act 1931. While these statutes played some part in 

thwarting interference with jurors, the non-jury machinery provided by Article 2A, discussed 

above, was probably more effective. It removed “the virtual immunity conferred on those 

engaged in acts of defiance against the state by the failure of the jury system.

Fianna Fail’s strident views on jury unanimity had receded when that party, by then in 

Government, sought to permanently introduce majority verdicts by s 73 (later s 78) of the 

Courts of Justice Bill, 1934. Cumann na nGael deputies recalled how Fianna Fail had 

likened their use of majority verdicts to the British Coercion Acts, with one of them

306 O’Longalgh, above note 304, at 90.

3°̂  MacEoin, above note 292, at 348.

McGarry, above note 255, at 181.

B Girvin, The Emergency: Neutral Ireland 1939-45 (Macmillan, London, 2006) at 42. See also O’Halpin, 
above note 303, at 78.

310 6  Longaigh, Independent Ireland, above note 227, at 94.

311 Ibid, at 94-95.

312 Ibid, at 93.

313 Ibid.

3i“i O’Halpin, above note 303, at 79.
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quipping: “[T]he coercion spirit is an infectious matter.”3''5 The position of Cumann na 

nGael deputies was not entirely comfortable, however. William Norton TD, the leader of 

the Labour Party, pointed out that they had “trampled on” '̂'^ the unanimity rule in the 1929 

Act but were now arguing for its preservation. Among the justifications offered for this volte 

face was that conditions had stabilised, making unanimity desirable and workable once 

again, and that the measure proposed by the Government was permanent in nature. 

Norton criticised the proposal as “highly dangerous...an attempt to trample on the rights -  

and he has rights -  of an accused person.”3''8 A number of government TDs were also 

unhappy with it, notably James Geoghegan TD, the future Supreme Court judge.^"'^

Eamon de Valera TD stated that the government was not “wedded”^2o the proposal, 

merely wanting to “have [the] matter discussed .”^21 The section was subsequently 

amended so that unanimity was required for offences punishable by the death penalty^22 

but was eventually withdrawn from the Bill.^^a

Women jurors

The first major discussion of jury service in the new state also provided “ the first significant 

opportunity of discussing the public role of w o m e n . T h e  Sex Disqualification (Removal)

The speaker was Patrick McGilligan TD. See Da/7 Debates, 21 February 1935, vol 54, col [2306].

316 Da// Debates, 21 February 1935, vol 54 col [2254],

See, for example, the comments of Patrick McGilligan TD in Dail Debates, 21 February 1935, vol 54, col 
[2305],

318 Dail Debates, 21 February 1935, vol 54, col [2253],

319 See, for example, his speech on the subject in Dail Debates, 6 February 1936, vol 60, cols [357] -  [358].

320 Dail Debates, 21 February 1935, vol 54, col [2337],

321 Ibid.

322 “The Courts of Justice Bill: Minister’s Many Amendments", The Irish Times, 11 May 1935.

323 “The Trial of Criminal Offences: No Majority Verdicts", The Irish Times, 13 February 1936.

32“* M Clancy, “Aspects of Women’s Contribution to the Oireachtas Debate in the Irish Free State, 1922-37" in 
M Luddy and C Murphy (eds). Women Surviving: Studies in Irish Women’s History in the 19th and 20th 
Centuries (Poolbeg Press, Dublin, 1990) 206 at 221.
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Act 1919 had provided that men and women were to be equally liable for jury service.^^s 

One Irish columnist noted that the introduction of the female juror had “passed unnoticed” 

save for “a few silly jokes about fitting the jury box with mirrors and h a i r p i n s . A  

newspaper account of an early mixed jury in a civil case noted that the seven women were 

“all of the matronly type, middle-aged...eminently respectable.”327 a  pioneer wrote an 

account of her service, keen to stress that her “womanly instinct’̂ ŝ did not prevent her 

from returning a conviction in the face of strong evidence. 2̂9 While s 1 of the 1919 Act was 

relatively equitable on its face,3^° in practice female jurors could still be excluded. First, the 

property qualification affected them disproportionately. Second, women jurors were often 

objected to by the defence or told to “stand by for the C r o w n . T h e  pleas for exemption 

made by women also seem to have been entertained to a greater degree than those made 

by men. Women’s groups were conscious of the problems which might be caused by their 

sisters’ desire to evade their new duty. In a letter to the editor of The Irish Independent in 

1921, Anna Haslam, the President of the Women Citizens’ and Local Government 

Association, pleaded with women not to seek exemption from service; “In the absence of 

women jurors, very young children may not receive from the law the protection which is 

their right, and women who evade their duty in this matter are making themselves 

responsible for such injustice.”332

Section 1(b) provided that an application could be made for an all-male or all-female jury and that in 
addition the trial judge could make such an order of his own motion. Devlin explained the section thus: “The 
chief object of the section was probably to relieve women of the embarrassment of serving on mixed juries in 
cases of sexual offences against males.” Devlin, above note 3, at 30. In a rather revealing aside, he added: 
“The procedure is rarely, if ever, used...The seven peremptory challenges given to the defence are always 
enough to enable counsel for the defence to obtain an all-male jury.” Ibid. One instance in which an all-male 
jury was imposed was at the English trial for murder of Patrick Mahon, where the mutilation of the victim 
appeared to be the influencing factor in excluding women. One of the arguments in Mahon’s failed appeal 
was that the judge could not order that no women serve on the jury, a point easily refuted by reference to the 
clear language of s 1(b). See “Bungalow Murder: Court Dismisses Malion’s Appeal”, The Irish Times, 20 
August 1924. The broader effects of the Sex Disqualification (Removal) Act 1919 are discussed in I Bacik, C 
Costello and E Drew, Gender Injustice (School of Law, Trinity College Dublin, 2003) at 52-55.

2̂6 H H, “The Advent of the Woman Juror: Invasion of Man’s Domain”, The Irish Independent, 23 February 
1921.

327 “A Four Courts Impression”, The Irish Independent, 9 February 1921.

328 J A G,  “Confessions of a Woman Juror”, The Freeman’s Journal, 29 April 1921.

329 Ibid.

330 Section 1 (b) provided that female jurors could apply to be excused “by reason of the nature of the 
evidence to be given or the issues to be tried” in a particular case.

331 For an example of the latter, see “Aged Farmer in the Dock”, The Irish Independent, 2 November 1923. 
The Women’s Freedom League wrote to the British Lord Chancellor complaining to him about jury 
challenges on grounds of sex. See “Challenging of Women Jurors: Appeal to Lord Chancellor”, The Times,
30 September 1929.

332 “Women and Jury Service”, The Irish Independent, 22 January 1921.
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The Minister for Home Affairs, Kevin O’Higgins, did not approve of the largely egalitarian 

ethos underpinning the British legislation of 1919,^22 and included a measure in the Juries 

(Amendment) Bill 1924 which would specifically enable women to refrain from acting as 

jurors if they so wished. He summarised his proposal as follows:

The proposal that we are putting forward is that any woman...who wants to serve on 

juries, is perfectly free to do so, but...we do not propose to drag unwilling women 

into jury boxes in response to the claims of a certain number of their advanced 

sisters - a small number.

Opponents of equal eligibility for jury service used a number of arguments. They tended to 

argue either that women were congenitally unsuited to act as jurors,^^® that it was 

inappropriate for them to be present in certain types of c a s e s ^ 3 6  or that their absence from 

the home was deleterious. The Jesuit priest Edward Cahill described jury duty for married 

women as “manifestly inconsistent with their home duties”33̂  and also decried the 

involvement of women jurors “in certain types of criminal cases’’̂ ^̂  as “contrary to female 

modesty.”339 Nor were these conservative views peculiar to the Irish Catholic perspective.

333 Speaking in the Seanad, the Minister stated; “ In the year 1919 we were not sending our representatives 
to the British Parliament and we had no special responsibility for the provisions of the Sex Disqualification 
Removal Act. I doubt if such an Act would be passed by the Oireachtas of this State.” See Seanad Debates, 
30 March1927, vol 8, col [662].

Da/7 Debates, 13 March, 1924, vol 6, col [2096]. See also see J Knirck, Women o f the Dail: Gender, 
Republicanism and the Anglo-Irish Treafy (Irish Academic Press, Dublin, 2006) at 165-166.

335 The independent TD Jasper Wolfe stated that “a very large number” were “quite unfitted” for jury service 
and “quite hopeless when they come to serve.” See Dail Debates, 13 March 1924, vol 6, col [2099].

336 Kevin O’Higgins told the Dail: “[l]t is a fact that cases come before the courts not infrequently which one 
would not like to discuss with the feminine members of one's own family.” Dail Debates, 15 February 1927, 
vol 18, col [469]. In England, this objection faded within a few years, although there was still unequal 
treatment. In 1921 The Evening News erroneously published an obituary of Lord Alfred Douglas. The piece 
referred to his relationship with Oscar Wilde and the history of "degeneracy” in his family. Noting that 
“matters of an indelicate nature might be referred to,” Horridge J said that while he would not prevent women 
jurors from trying the defamation case, he would excuse them if they so wished. A number of women asked 
for such excusal. See “Women jurors withdraw by permission of judge”, The Irish Times, 25 November 1921. 
In 1928 an Old Bailey judge characterised as “very deplorable” the attitude of three female jurors who sought 
to be excused from trying a man for sexual offences against boys. He did however release them from 
serving. See “Women on Old Bailey Jury: Reluctance to Serve in ‘Unpleasant’ Case”, The Times, 24 May 
1928.

337 E Cahill, “Notes on Christian Sociology”, The Irish Monthly, January 1925, 28 at 30. Another priest 
advised that women should stay at home and avoid “trying to dispense justice and mixing themselves up 
with legal matters.” See “Clergyman and women jurors”. The Irish Times, 20 November 1923.

338 Cahill, above note 337, at 30.

339
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The Times noted: “[W]here a dispute arises as to the fit of a dress or other garment, the 

presiding Judge will welcome the presence of women experts."3'*° The writer also conjured 

the image “of a household deprived of a mother’s or housekeeper’s supervision.”3̂ ''

Opposition to the Government’s proposal to row back on the 1919 Act by inserting an “opt 

out” provision was led by the Labour Party. Its leader, Tom Johnson TD, called for equal 

treatment:

We have laid it down from the beginning that we shall treat men and women equally 

in matters of citizenship. Article 3 of the Constitution says that every person, without 

distinction of sex, fulfilling certain conditions, shall enjoy the privileges and be 

subject to the obligations of such c i t i z e n s h i p .

As well as perceiving the discrimination against women contained in the proposal, he 

identified its disadvantageous consequences for men in the discharge of civic obligations. 

Women must accept the full consequences of enfranchisement, and not expect special 

treatment: “If they have demanded rights as they have, I say certain responsibilities have 

to follow those rights, and they had better refuse to go on the voters list if they are not to 

serve as j u r o r s . | t  j s  noteworthy that neither Margaret Collins-O’Driscoll TD, then the 

sole female member of the Dail, nor her female colleagues in the Seanad raised any 

objection to the “opt-out” provision, which became law as s 3 of the 1924 Act.^ '̂*

The issue of women jurors resurfaced as part of the discussion of the Juries Bill 1927, 

which was designed to overhaul the entire jury system. The Government availed of the 

opportunity to reconsider the female juror, deciding that it would be appropriate to change

“Women Jurors: Curious Effects of the New Act”, The Times, 18 February 1920.

Ibid. Beaumont, commenting on the “woman juror" controversy, among others, notes: “[Tjhe Irish Free 
State was not the only country in Europe which identified and enthusiastically endorsed woman’s domestic 
role...An ideology of motherhood and domesticity dominated in Britain during the inter-war years.” See C 
Beaumont, “Women, Citizenship and Catholicism in the Irish Free State, 1922-1948” (1997) 6(4) Women’s 
History Review 563 at 570. One need not restrict one's comparisons with Britain. The same ideology existed 
north of the border. At the Derry Assizes in 1929, Wilson J referred to the possibility that women jurors “had 
suffered...inconvenience from being away from the position for which God intended them.” He concluded by 
saying that they had “discharged their duty manfully.” r^e  Irish Independent, 16 December 1929.

Dail Debates, 13 March 1924, vol 6, col [2095].

343 Ibid, at col [2100].

3^ Clancy, above note 324, at 221.
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the “opt-out” mechanism of the 1924 Act in favour of an outright ban.^^^ O’Hlggins 

attempted to present his desire to exclude women jurors altogether as “administrative 

rather than i d e o lo g i c a l . W o m e n  had responded to the “opt-out” provision by seeking 

exemption in large n u m b e r s I n  addition, those who had not availed of it came in for 

ministerial criticism:

[L]arge numbers of women, either through carelessness, ignorance of the law or 

from one cause or another, did not avail of the opportunities of getting their names 

taken off the register, and when in due course they were summoned for jury service 

they besieged the various officials...pointing out how very inconvenient it was for 

them to serve in the capacity of jurors and what great hardships would result to 

other people - their husbands, children and so on - if they were compelled to 

serve.̂ *̂ ®

The resources required to process the large numbers of applications for excusal were 

pressed into service by O’Higgins to argue for the abolition of women jurors. He placed 

considerable emphasis on the expense involved in “vetting and sifting the innumerable 

grounds for exemption that may be pleaded by women, grounds more numerous, more 

intricate and more compelling than can be devised by the most subtle male shirker.”349

However, his opponents pointed out that if men were presented with a similar scheme 

enabling them to evade jury service, they would have availed of it just as r e a d i l y . Once

3̂*5 DM  Debates, 15 February 1927, vol 18, col [467],

3'̂ ® J P McCarthy, Kevin O'Higgins: Builder of the Irish State (Irish Academic Press, Dublin, 2000) at 265.

By the summer of 1924 17,303 women had applied to have their names removed from the jury lists. Of 
these, 16,707 applications were successful, leaving a total of 5,360 women on the jury lists. See T Mohr, 
“The Rights of Women Under the Constitution of the Irish Free State” (2006) XL! (ns) IrJu r 20 at 42. The 
unsuccessful applications presumably arose from s 3(2) of the Juries (Amendment) Acti 924, which had the 
effect that where a married woman fulfilled the property qualifications for jury service laid down in the Jurors 
Qualification (Ireland) Act 1876 but her husband did not, that woman was not entitled to the exemption. The 
object of this section was provided by the Minister for Home Affairs in the Dail: “What was feared was that a 
man would have his premises rated in his wife's name; he would then not be liable for jury service, and she, 
although liable, would get her name struck off...” See Dail Debates, 5 March 1924, vol 6, col [1665]. 
According to the Minister, “about forty” women had served as jurors in 1925. See Da/7 Debates, 15 February 
1927, vol 18, col [467],

3'*® Seanad Debates, 30 March 1927, vol 8, col [663].

349 Da/7 Debates, 23 February 1927, vol 18, col [755].

350 See, for example, the comments to this effect by Tom Johnson TD of the Labour Party. Dail Debates, 15 
February 1927, vol 18, col [478].
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again, Tom Johnson TD objected strongly to the proposal; “ If the woman in the dock or In 

the witness box has to suffer all the indignities, indelicacies and indecencies that come out 

in court, I think it is not too much to expect a woman in the jury box to undergo the same 

o r d e a l . ” 2 5 1  |n the face of opposition from the Labour Party and a wide variety of women’s 

groups, the bill was amended to provide for an “opt in” scheme in place of an outright ban. 

The Minister acceded to this compromise with what he described as “the minimum of 

enthusiasm.”352 |t is perhaps surprising that the Government acceded to calls for an “opt- 

in” to jury service for women, in light of its strongly-held beliefs on the undesirability of 

female jurors. The amendment may have been allowed through on the basis of a cynical 

calculation that few women would apply to have their names entered on the jury roll. This 

was indeed the case until the repeal of the 1927 Act in 1976.^53 j|-,e reality that jury service 

was viewed as an unwelcome obligation by both men and women was ignored by 

successive governments, who chose to view the failure of women to apply as 

demonstrating the unsuitability of the woman juror.

Ferriter describes the amendment of O’Higgins’ “extreme measure” 5̂4 of excluding women 

completely from jury service as “a significant achievement for the women’s g r o u p s . By 

contrast, Valiulis views the enactment of the “opt in” scheme as a failure for those 

g r o u p s , 2 5 6  while acknowledging that their mobilisation in the jury protest was important for 

the future of the women’s movement.^^? However, the advocates for equality had 

succeeded in avoiding the complete exclusion of women from jury service; a significant 

achievement. While it led to the de facto exclusion of women from juries it at least avoided 

an absolute ban.

351 Ibid.

352 Seanad Debates, 30 March 1927, vol 8, col [664],

353 Evidence given in the case of de Burca vAG  [1976] 1 IR 38 disclosed that nine women (“four...in Dublin, 
two in Cavan and one each in Cork, Westmeath and Wicklow”) had applied to have their names entered on 
the jury lists under s 16 of the Juries Act 1927, and that only two women had served as jurors in criminal 
trials. [1976] 1 IR 38 at 81.

354 D Ferriter, Occasions of Sin: Sex and Society in Modern Ireland (Profile Books, London, 2009) at 116.

355 Ibid,

356 |\/| Valiulis, “Defining Their Role in the New State: Irishwomen’s Protest Against the Juries Act of 
1927” (1992) 18(1) Canadian Journal of Irish Studies 43 at 54.

357 Ibid, at 55-56.
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While most contemporary accounts of the jury service saga are critical of O’Higgins, the 

biographer of Jennie Wyse Power counsels against judging the Minister by today’s 

standards: “It has to be admitted that public opinion at the time did not favour jury service 

for women. It was seen...as a distraction from domestic duties, particularly in the case of 

mothers of young c h i l d r e n . One biographer is not so sympathetic to his subject, 

describing O’Higgins’ attitude to women as “almost m e d ia e v a l.

The way in which women jurors were treated demonstrates the extent to which the trial 

system reflected the values of its time. Another category of persons who faced 

discrimination were Jewish jurors, with newspaper reports of the period stating that they 

were removed from juries by use of the peremptory challenge.^®° They were identifiable 

because of their request to be sworn on the Old Testament.^®''

The Jury under the 1937 Constitution

Jury trial is enshrined in the 1937 Constitution of lreland.362 The current study has 

identified a hostile undercurrent in official and political statements on jury trial prior to the 

enactment of the new Constitution. However, it is unclear why these views had so little 

effect on the trial process provided for in that document. The leading accounts of the 

drafting of the Constitution do not discuss why jury trial was included, or whether its 

omission was seriously c o n s i d e r e d . ^ 6 3

In relation to the constitutional provision which enshrines jury trial, the exceptions are 

enumerated prior to the rule. Article 38.2 states that minor offences may be tried in

M O'Neill, From Parnell to de Valera: A Biography of Jennie Wyse Power 1858-1941 (Blackwater Press, 
Dublin, 1991) at 165.

359 De Vere White, above note 206, at 168. The author also refers to O’Higgins’ removal of female 
stenographers from the criminal courts in addition to his de facto elimination of women jurors.

See “House-Breai<ing Charges: Prisoner Challenges Jewish Jurors”, The Irish Press, 15 July 1933; 
“Judge Praises Jewish Jurors’ Civic Spirit", The Irish Press, 12 June 1940. Section 57(2)(a) of the Juries Act 
1927 permitted an accused five challenges without cause if they were being tried alone. If two or more 
accused were tried together, their total number of challenges without cause could not exceed six, except in 
murder or treason cases, where the total was raised to ten; s 57(2)(b).

361 Christians take the oath on the New Testament.

The preparation of the new Constitution, including the work of the Constitution Review Committee, has 
been discussed earlier in this chapter.

363 D Keogh, The Mailing of the Irish Constitution: Bunreacht na hEireann (Mercier Press, Cork, 2007) and G 
Hogan, The Origins of the Irish Constitution: 1928-1941 (Royal Irish Academy, Dublin, 2012).
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summary courts. Article 38.3.1 “ provides that special courts may operate “where the 

ordinary courts are inadequate to secure the effective administration of justice, and the 

preservation of public peace and order.” In the words of O’Hanlon, the spectre of non-jury 

courts “always looms in the background of the 1937 Constitution.” 6̂4 Article 

38.4.1°stipulates that military courts may be used to try those subject to military law and 

also during times of war or armed rebellion. Having laid down the derogations from jury 

trial, Article 38.5 states that save in respect of these, “no person shall be tried on any 

criminal charge without a jury.” As was the case in the 1922 Constitution, “jury” is not 

defined.

It has been argued that the constitutional status of the jury was borne out of “the bitter Irish 

race memory” ®̂® of the corrupt administration of criminal justice under colonial rule and the 

concomitant need for “a safeguard against future t y r a nn y .H o w ev e r ,  there is an 

antinomy between these explanations and the antipathy to jury trial evident in the 

previously-quoted comments of high-ranking officials.367 Nor did the antipathy cease after 

the enactment of the Constitution. Stephen Roche, Secretary of the Department of Justice 

(and one of the drafters of the Constitution) favoured the abolition of juries in all criminal 

cases.^®® In December 1939, he wrote;

The fact is that trial by jury has no real roots in this country and is quite unsuited for 

dealing with our most serious form of crime, viz., political crime. Instead of 

recognising that fact frankly, we have put up the pretext that occasionally -  once in 

ten years or so -  we may find to our surprise that juries will not convict in political 

cases, whereupon the Government makes proclamations under the Offences 

Against the State Act.^®^

364 R j  O ’Hanlon, “Criminal Justice Bill, 1967” (1968) 111 (ns) /rJur 101 at 106.

365 people (DPP) V O ’Shea [1982] 1 IR 384 at 432, per Henchy J.

36® J D Jackson, K Quinn and T O ’Malley, “The Jury System in Contemporary Ireland; In the Shadow of a 
Troubled Past" in N Vidmar (ed), World Jury Systems (Oxford University Press, Oxford, 2000) 283 at 289.

3®̂  It is curious that despite the frustration with jury trial in official circles, the jury does not appear to have
engendered any debate during the framing and debating of the new Constitution.

368 S 6  Longaigh, “Emergency Law in Action, 1939-1945” in D Keogh and M O ’ Driscoll (eds), Ireland in 
World War Two: Neutrality and Survival (Mercier Press, Cork, 2004) 63 at 66. Hereinafter 6  Longaigh, 
“Action.”

369 Ibid, at 65.
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In time this hostile attitude appears to have abated, suggesting a growing acceptance of 

the jury as a domestic institution which had generally served its purpose well. In 1966 the 

presidential election candidate and future Chief Justice, T F O’Higgins, reflected this 

assimilation of jury trial at a public meeting: “Whatever the origin of the jury system, it is a 

system particularly suited to our needs and as such must be retained."3 °̂ The discussion 

of the post-1937 period will now be conducted thematically.

The impact of the Emergency on ju ry  trial

In Ireland, the Second World War was given “the anodyne description”^̂  ̂ of “the 

Emergency.” Under the Constitution as enacted, laws passed with the aim of preserving 

the State “in time of war or armed rebellion” were immune from constitutional challenge. 

The Government was anxious that this provision would also apply to emergency laws 

passed during a war in which the State was not involved. At the outbreak of hostilities in 

1939 the Oireachtas amended the C o n s t i t u t i o n ^ ^ ^  to bring about this result. Immunity from 

challenge thus attached to laws with the objective of preserving the State which were 

passed during an armed conflict in which the State was not a participant but which the 

Houses of the Oireachtas certified to be a national emergency.^^^ This amendment 

enabled the Oireachtas to regulate all aspects of life during the War, which it did by making 

Emergency Powers Orders under the Emergency Powers Act 1939.^^^*

The Government employed a two-prong approach to internal security, using both ordinary 

and emergency legislation. The Offences Against the State Act 1939, a piece of ordinary 

legislation designed to combat subversive activity, was signed into law by the President on 

14 June 1939, less than three months before the outbreak of War. The Act provided for the 

suppression of unlawful organisations and the internment of persons considered a threat

“Jury System is Safeguarding the Individual”, The Irish Press, 4 March 1966.

3̂ '' H Patterson, Ireland since 1939: The Persistence o f Conflict (Penguin Ireland, Dublin, 2006) at 51.

Article 51.1, one of the transitory provisions of the Constitution, provided that the Constitution could be 
amended by ordinary legislation for a three year period from the date on which the first President entered 
office under the Constitution.

Article 28.3.3° of the Constitution of Ireland.

O Longaigh states that almost 8,000 Emergency Powers Orders were made between September 1939 
and April 1946. 6  Longaigh, Independent Ireland, above note 221, at 231.
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to state security.375 it also provided the legislative basis for the non-jury Special Criminal 

Court.^^® The legislation shared with the previous Public Safety Acts and Article 2Athe 

objective of preserving the State and was drafted to accord with the new Constitution. The 

deteriorating international situation also influenced the drafting of the legislation; the 

Government realised that threats to public order from within would make the State more 

vulnerable to outside attack.^^^ The State could not be perceived to be tolerant of the IRA, 

which from January 1939 had earned out an extensive bombing campaign in Britain.

During the Emergency the Special Criminal Court was staffed by military officers.^^^ 

Subversive crime was posited as the reason for the Court’s existence. While it did try 

cases of this n a t u r e , i t s  wartime business was dominated by prosecutions for black 

market offences.^®^ This could happen because s 48(a) of the 1939 Act permitted the 

Attorney General to transfer the trial of any offence to the Court. Nor was the Special 

Criminal Court the only non-jury court in operation at this time. Under emergency 

legislation insulated from constitutional challenge by Article 28.3.3°, a military tribunal was 

established. This meant summary trial by commissioned officers of the Defence Forces, 

with a possible sentence of death and no a p p e a l . T r i a l  before the tribunal occurred 

when the Government made an Emergency Powers Order in respect of any named 

person(s) “alleged to have committed any offence specified in such o r d e r . There was

The internment provisions of the 1939 Act were declared unconstitutional in The State (Burke) v Lennon 
[1940] IR 136. The Offences Against the State (Amendment) Act 1940 contained very similar provisions 
which the Supreme Court found to be constitutional in Re Article 26 and the Offences Against the State 
(Amendment) Act 1940 [1940] IR 470. Internment was also provided for in s 2(2)(k) of the Emergency 
Powers Act 1939, as amended by s 2(1) of the Emergency Powers (Amendment) Act 1940. For an account 
of IRA internment during the Emergency, see J Maguire, IRA Internments and the Irish Government: 
Subversives and the State 1939-1962 (Irish Academic Press, Dublin, 2008) at 21-53.

Although the Special Criminal Court has not been in continuous existence since its initial establishment in 
1939, it remains active in 2012. The Court is discussed further later in this chapter. For the authoritative 
history of the Court, see Davis, above note 228.

377 s 6  Longaigh, “Preparing Law for an Emergency, 1938-1939” in D Keogh and M O’Driscoll, Ireland in 
World War Two: Neutrality and Survivial (Mercier Press, Cork, 2004) 36 at 44.

378 Davis, above note 228, at 72.

379 Report of the Committee to Review the Offences Against the State Acts, 1939-1998 (Stationery Office, 
Dublin, 2002) at 58. Hereinafter OASActs Committee.

380 O’Halpin states that by July 1942, 64 IRA members convicted by the Court were serving sentences in 
Mountjoy Prison. O’Halpin, above note 303, at 267.

381 Davis, above note 228, at 90.

382 Section 3 of the Emergency Powers (Amendment) (No 2) Act 1940.

383 Ibid. For an example, see Re McGrath and Harte [1941] IR 68, where the two accused were tried for 
murder by the military tribunal pursuant to an order of the Government.
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crossover between the membership of the Special Criminal Court and the military 

tribunal.^®'^ Davis notes that only 13 people were tried by the military tribunal.

In addition to the non-jury trial of indictable crime, procedures relating to jury trial were also 

modified during the Emergency. An Emergency Powers order provided for a reduction in 

the number of persons on Circuit Court criminal juries to seven.^®® The reason given for 

the change was the transport difficulties encountered by Circuit Court jurors because of 

wartime shortages.^®^

The requirement that juries in murder cases be sequestered for the entire triaP®® had led to 

a convention whereby jurors would be taken for evening outings “to Skerries or Bray, 

varied on Sundays and Saturdays with an even longer trip to some such place as 

G l e n d a l o u g h . ” 3 8 9  However, the transport difficulties of Emergency life took its toll on this 

tradition. In the words of The Irish Times, jurors were now to de deprived of “their chief 

remedy in dispelling the fug of Green Street Courthouse from their systems.”39° Jury 

outings were subsequently restored.^^"'

Women jurors

The issue of women jurors arose periodically in the 1950s and 1960s, largely because of 

the work of a small number of activists. In 1958 the Joint Committee of Women’s Societies 

and Social Workers was informed by the Minister for Justice, Oscar Traynor, that he “had 

no reason to think that public opinion disagrees with the 1927 Act.”392 Councillor Kathleen 

Swanton became the first woman to serve on a Central Criminal Court jury in a 1959

Davis, above note 228, at 85.

385 Ibid, at 88.

3®® See “Circuit Court Jury System: Important Changes”, The Irish Times, 24 September 1942. The order 
also abolished the civil jury in the Circuit Court.

3®̂  Ibid.

38® Section 63(2) of the Juries Act 1927.

389 “No Joy-Rides for Juries”, The Irish Times, 23 January 1943.

390 /5 /c ,

391 See People (AG) v Heffernan (No 2) [1951] 1 IR 206.

3®2 D Ferriter, Occasions o f Sin: Sex and Society in Modern Ireland (Profile Books, London, 2009) at 289.
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larceny t r i a l T h e  issue of women jurors was raised in a Law Society debate at Trinity 

College Dublin in 1964. Mrs J Dowdall, a member of Cork Corporation and the Council of 

State, highlighted the inequality enshrined in the 1927 Act. Prof F H Newark of Queen’s 

University disagreed and implied that women did not have the ability to listen to 

evidence.2^^

In 1965 the Committee on Court Practice and Procedure published its report, Jury 

Service?^^ Among its main recommendations was the equal eligibility of women for jury 

service.396 a  minority of the Committee, including Kenny J, dissented from the 

recommendation that women no longer be exempt from jury service. Invoking the image of 

the female juror returning to “an irate husband and...hungry c h i l d r e n , t h e  minority 

argued that equal liability for jury duty was contrary to “the common good of the 

community.”398 Legislation was promised in response to the reports of the Committee, 

but it failed to materialise.

In 1973 Beatrice Dixon, a prominent member of the Irish Housewives Association, wrote a 

newspaper article detailing her experience of being summoned as a juror for the Central 

Criminal Court. She believed that women who applied for inclusion in the lists were still 

regarded as “some sort of crank”^°° or “head-case.”'̂ °‘' She also identified the endurance of 

attitudes which disapproved of women jurors, particularly in the context of certain types of 

criminal trials. Her account demonstrated that the culture of objecting to women as women 

persisted in the exercise of peremptory challenges.

“First Woman to Serve on Jury”, The Irish Times, 11 July 1959,

“Law Governing Women Jurors Criticised”, The Irish Independent, 12 February 1964.

Committee on Court Practice and Procedure, Jury Service (Stationery Office, Dublin, 1965).

Ibid, at 12. The report also recommended the removal of the exemption from service pertaining to civil 
servants and the provision of remuneration to jurors. In addition, it noted that Dublin jurors faced an unfair 
burden of jury service because of the voluminous workload of the civil and criminal courts located in the city.

337 Ibid, at 19.

398 Ibid.

399 See, for example, Da/7 Debates, 29 November 1966, vol 225, col [1809].

400 B Dixon, "Women, Juries and Discrimination”, The Irish Times, 3 July 1973.

401 Ibid.
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In 1976 the Supreme Court delivered its judgment in the seminal case of de Burca v 

/\G  402 The Court unanimously held that the property-owning requirement for jurors was 

unconstitu tiona l,w h ile  a majority of the court held that the omission of women from 

automatic inclusion on the jury lists was also unconstitutional. D e  Burca is discussed in 

detail in Chapter 2.

General legislative developments

Until the passage of the Juries Act 1976 in the aftermath of the de Burca decision, jury trial 

under the new Constitution continued to be regulated by the Juries Act 1927. The Juries 

Act 1945, a short amending statute, included provision for the separation of a jury for the 

attendance of religious services and for the discharge of a juror on the death or illness of a 

close relation. Section 2(2)(a) of the Criminal Justice Act 1951 provided for the summary 

trial of scheduled indictable offences where the Court was of the view that an offence was 

a minor one and the accused had been informed of his right to be tried by jury and had not 

objected to being tried summarily.‘̂ °̂  During the Seanad debates on the legislation, 

Professor George O’Brien characterised its provisions as “a step in the wrong direction, 

which should be carefully scrutinised from the point of view of the liberty of the 

i n d i v i d u a l . H e  was uneasy about the ability of defendants to give informed consent to 

summary trial:

The ordinary persons charged are often ignorant and poor people, very frightened 

of the whole procedure, and they may quite easily give their consent without 

realising the full implications of abandoning their constitutional rights to trial by jury, 

with all the numerous safeguards that such a trial affords.

'•02 De Burca vAG  [1976] IR 38.

O ’ Higgins CJ, Walsh, Budd, Henchy and Griffin JJ.

Walsh, Budd, Henchy and Griffin JJ; O’Higgins J dissenting.

Changes to the offences scheduled in the 1951 Act were made by s 19 of the Criminal Procedure Act 
1967. The consent of the Director of Public Prosecutions is now required before an indictable offence may be 
tried summarily. This requirement was introduced by s 8 of the Criminal Justice (Miscellaneous Provisions) 
Act 1997. Specific statutes have also provided for the option of summary trial of indictable offences 
contained within them. See J Hamilton, ‘The Summary Trial of Indictable Offences” (2004) 4 (2) JSIJ 154 at 
159.

'*06 Seanad Debates, 14 July 1949, vol 36, col [1646].

407 Ibid, at cols [1647]-[1648],
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General MacEoin, the Minister for Justice, identified “an appreciable saving of time and 

m o n e y , “relief for witnesses and jurors’’̂ ^̂  ̂3 p,d the elimination of “protracted delays in 

the disposal of cases”'*'’® as the rationales for the extension of the summary trial of 

indictable crime.'*''^

The Juries Act 1961 was concerned mainly with changes to the areas from which jurors 

were drawn, in order to address problems in certain areas where people were being 

required to serve as jurors too often or had to travel long distances when undertaking jury 

duty.

The Government reacted to the decision of the Supreme Court in de Burca by enacting the 

Juries Act 1976, which made jury service open to all persons between 18 and 70 years 

whose names were on the register of Dail electors, and who were not among those listed 

as ineligible or disqualified under the Act. A wide variety of persons excusable as of right 

was also contained in Part II of the First Schedule to the Act. Section 25 provided that a 

jury could separate before considering their verdict, thus ending the requirement under the 

1927 Act that juries in a small number of cases, including murder, were sequestered for 

the entire trial.

Section 54 of the Civil Law (Miscellaneous Provisions) Act 2008 abolished the upper age 

limit for jury service.'*''^ Section 58 provided for the separation of jurors while considering 

their verdict. The trial judge retains discretion under the section to sequester a jury for the 

whole trial or for the deliberations. The Juries Act 1976 remains the basis for the law on 

juries in Ireland.^''^

408 Ibid, at col [1626],

Ibid.

410 Ibid.

Section 77(B) of the Courts of Justice Act 1924 provided for the summary trial of a limited number of 
indictable offences, provided the District Justice was satisfied that the offence was a minor one and the 
accused did not object, having been asked by the Justice.

'*■'2 Section 54 of the Civil Law (Miscellaneous Provisions) Act 2008. Prior to this change s 6 of the Juries Act 
1976 imposed an age limit of 70 on jurors.

‘‘■'3 The main provisions of the Act are discussed in Chapter 2.
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Majority verdicts

The Criminal Justice Bill, 1967 provided for the introduction of majority verdicts.'*'''^ While 

the unanimity requirement protected the accused insofar as it did not allow them to be 

convicted by a majority, it also had a negative side. Because acquittals equally had to be 

unanimous, the presence of one juror who wanted to convict meant that a retrial had to 

take place. However, the Bill attracted widespread and vocal opposition,"‘"'s largely 

because of provisions which related to the prohibition of public demonstrations in certain 

circumstances. There were some criticisms of the plan to introduce majority verdicts. A 

subcommittee of the Law Society of Ireland issued a memorandum criticising the proposed 

move from unanimity, and characterised it as a first step in the “further whittling down of 

the great bastion of liberty which the jury s y s te m .. .p ro v id e s .F in e  Gael also opposed 

the change.'^"'^ The controversial Bill fell with the general election of 1969 and despite 

Government statements that it would be reintroduced,'^''® this never happened.

The majority verdict did not become a permanent feature of the Irish criminal law 

landscape until 1984,'^"'^ when it was finally introduced by s 25 of the Criminal Justice Act 

1 9 8 4 .‘̂ 2o j | - |e  reform attracted some, but not widespread o p p o s it io n .^ ^ i T|-,e constitutionality 

of such verdicts was upheld by the Supreme Court in O ’Callaghan v The 

requirement under s 25(3) of the 1984 Act that the jury must deliberate for two hours 

before the judge can accept a majority verdict was the subject of a short report by the

For an overview of the Bill, see O’Hanlon, above note 364.

See, for example, “Civil liberties group adamant: ‘Withdraw Justice Bill’”, The Irish Times, 29 April 1969. 
Copies of the Bill were burned at a number of demonstrations. See “Protest March at Justice Bill", The Irish 
Times, 17 March 1969 at 14; “Bill burned”. The Irish Times, 28 April 1969.

“Changes in jury system deplored". The Irish Times, 20 March 1969.

M Mclnerney, “Vital Amendments of Criminal Bill: Rules of Public Meetings”, The Irish Times, 23 April 
1969.

''■'® “Amended Criminal Justice Bill to be introduced: New Bid to Balance Rights of Individual, Community”, 
The Irish Times, 10 April 1970.

Majority verdicts in civil cases had come much earlier. See s 95 of the Courts of Justice Act 1924.

“*20 As discussed earlier, majority verdicts had existed for a three year period in the Irish Free State. See s
5(1) of the Juries (Protection) Act 1929.

See, for example, “Sutherland denies Justice Bill repressive”. The Irish Times, 26 November 1983. The 
provisions relating to detention for questioning and restrictions on the right to silence contained in the same 
Bill drew far more criticism. See P Murtagh, “Law Society opposed to Justice Bill", The Irish Times, 13 
December 1983; “New Justice Bill opposed”. The Irish Times, 20 October 1983.

[1993] 2 IR 17. This decision is discussed in detail in Chapter 2.
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Committee on Court Practice and Procedure In 1989. The majority of the committee 

favoured the retention of this statutory requirement.'^^s

Jury reform proposals

Apart from the small number of reports and reviews mentioned above, there has been little 

official scrutiny of the Irish jury since the enactment of the Juries Act 1976. In March 2010 

the Law Reform Commission published its consultation paper, Jury Service^^"^ Brief 

reports dealing with discrete issues^^sgnd short sections of more general r e v i e w s ' ^ ^ e  ^gve 

dealt with jury-related issues, but the consultation paper constitutes the first large-scale 

appraisal of the Irish jury in a generation. The Commission decided to focus predominantly 

on the issue of jury composition, an issue which is undoubtedly in need of reform.^^r 

current writer has previously described the paper as “a tentative step in the right 

d i r e c t i o n ” ^ 2 8  ^yt was critical of “its limited scope and cautious approach"'*29 to reform.^^°

The Special Criminal Court

In 1961 the Special Criminal Court was reactivated after a fifteen year hiatus. This 

occurred because of violence stemming from the IRA Border C a m p a i g n . ' ^ ^ i  jh ir ty  people

See Twenty-First Interim Report o f The Committee on Court Practice and Procedure: Section 25(3) o f the 
Criminal Justice Act 1984 (Majority Verdicts), republished in Twenty-First to Twenty-Fifth Interim Reports o f 
the Committee on Court Practice and Procedure (Stationery Office, Dublin, 1997) at 4.

'*2'* Law Reform Commission, Jury Service (LRC CP 61-2010, Dublin, 2010).

'*25 For example, the reports of the Committee on Court Practice and Procedure referred to in this chapter. 
See also Twenty-Fifth Interim Report o f The Committee on Court Practice and Procedure: The Provision o f 
Documentation to Juries in Serious Fraud Cases, republished in Twenty-First to Twenty-Fifth Interim Reports 
o f the Committee on Court Practice and Procedure, above note 423,

See, for example. Law Reform Commission, Report on Oaths and Affirmations (LRC 34-1990, Dublin, 
1990) at 11-15; Law Reform Commission, Consultation Paper on Contempt o f Court (Dublin, 1991) at 23, 
126, 364-374; Report o f the Government Advisory Committee on Fraud (Stationery Office, Dublin, 1992) at 
56-58; Law Reform Commission, Report on Contempt o f Court (LRC 46-1994, Dublin, 1994) at 50-51.

The Commission’s recommendations in this area are discussed in Chapter 2.

'̂28 M Coen, “Elephants in the Room; The Law Reform Commission's Consultation Paper on Jury Service 
Part II" (2010) 20(3) ICLJ 98 at 102.

Ibid.

The failure of the consultation paper to discuss the legal regulation of jury research is discussed in 
Chapter 3.

"'3'' Davis points out that the renewed use of the court occurred somewhat late in the campaign, the 
Government having resorted to internment between 1957 and 1959. Davis, above note 228, at 115.
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were convicted, of whom twenty-four were released under an amnesty, before the Court 

was dissolved in 1962.^32

The Committee on the Constitution reported in 1967.^33 report briefly considered the 

constitutional provisions relating to the Special Criminal Court.^^^ Its main recommendation 

was that the operation of the court be made contingent on the existence of a state of war 

or armed rebellion, the declaration of an emergency under Article 38.3.3 or resolutions of 

both Houses of the Oireachtas to the effect that the court be operational for a specified 

period.'^^^ The recommendation was not implemented.

The Special Criminal Court was re-established in 1972 against the backdrop of the 

Northern Ireland Troubles. In a break with previous practice the members of the Court 

were to be judges or retired judges instead of military o f f i c e r s . ' ^ ^ e  j ^ r y  intimidation was 

offered as a rationale for the operation of the Court by the Minister for J u s t i c e . ' * ^ ?  [_ |e  also 

stated that the requirement for jury unanimity increased the likelihood that such 

intimidation would take place, on the basis that it would be obvious that all members of a 

jury supported a verdict.^3® The proclamation re-establishing the Special Criminal Court in 

1972 did not specifically allude to the Northern Ireland situation but instead reproduced the 

language of Article 38.3.1° to the effect that “the ordinary courts are inadequate...to secure 

the effective administration of justice and the preservation of public peace and order.

In its 1996 report, the Constitution Review Group (CRG) conducted a thorough analysis of 

all aspects of the Constitution. In relation to special courts, among the recommendations 

was that Article 38.3 be amended so that special courts could only be established “for a 

fixed period as prescribed by law.”'̂ ^̂  An amendment of Article 38.6, providing that the

Ibid, at 117.

'*33 Report of the Committee on the Constitution (Stationery Office, Dublin, 1967).

'‘3̂’ Ibid, at 39-40.

^35 Ibid.

436 Davis, above note 228, at 132.

437 Ibid, at 139.

'»38 Ibid.

‘*39 GAS Acts Committee, above note 379, at 224.

Report of the Constitution Review Group (Stationery Office, Dublin, 1996) at 198.
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judges of such courts would have the same guarantees in relation to tenure, salaries and 

independence as other members of the judiciary was also recommended.'’^̂  One 

argument given for the latter recommendation stated: “[Tjhe only justifiable difference 

between the ordinary courts and the special courts is the absence of a trial by j u r y . ” '’ ^ 2

The operation of the Special Criminal Court was one of the issues considered by the 

Committee to Review the Offences Against the State Acts, 1939-1998. The Court had 

been operational between 1939 and 1946; 1961 and 1962 and continuously from 1972 

onwards. A majority of the Committee recommended the retention of the Court, citing the 

need for it in both subversive and non-subversive contexts.'’'’  ̂This recommendation was 

made subject to further recommendations that the Offences Against the State Act 1939 be 

amended, including an amendment disallowing members of the Defence Forces from 

acting as judges of the Court.' '̂*'  ̂The Committee also reiterated the CRG recommendation 

in relation to the tenure, independence and salaries of Special Criminal Court judges.'^^^ 

Among the other recommendations of the Committee were that the 1939 Act be amended 

so that a resolution establishing a special court would lapse after three years unless 

positively affirmed by the Oireachtas'*^® and that a decision of the Director of Public 

Prosecutions to send an accused for trial in such a court would be subject to review by a 

serving Supreme Court j u d g e . T h e s e  recommendations have not been implemented. A 

minority of the Committee expressed the view that the Special Criminal Court should be 

dispensed with on the basis that a trial without a jury for serious offences contravened 

fundamental “constitutional values and human rights norms.

Section 8 of the Criminal Justice (Amendment) Act 2009 creates a presumption that 

certain “organised crime” offences are to be tried in the Special Criminal Court. There was 

much opposition to this change in the law from practitioners, academics and human rights

Ibid, at 199.

Ibid.

OASActs Committee, above note 379, at 226.

No member of the Defence Forces has acted as a judge of the current Court since its establishment in 
1972. See Davis, above note 228, at 132.

OAS Acts Committee, above note 379, at 226-227.

446 Ibid, at 227-228.

447 ibid, at 238.

448 Ibid, at 242.
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activists.'^'^^ A number of non-subversive trials had previously been tried in the Court on 

foot of the statutory power of the Director of Public Prosecutions to transfer the trial of any 

offence there,'‘so but the enactment of s 8 makes the Court the default location for trials of 

organised crime. The continued use of the Special Criminal Court when paramilitarism has 

declined significantly and the use of the Court for non-terrorist offences has caused 

Kilcommins and Considine to observe: “The once emboldening claim that one has a right 

to a jury trial in Ireland, as provided for under Article 38.5 of the 1937 Constitution, seems 

much more fragile, and somewhat quixotic, in the light of such developments.”'̂ "̂' 

Elsewhere Kilcommins and Vaughan comment that the use of the Special Criminal Court 

for ordinary crime is one of the ways in which emergency or extraordinary criminal justice 

measures have been normalised in the Irish criminal process.'*s2

Conclusion

This chapter has sen/ed to explain how the modern jury, which is the subject of this thesis, 

emerged from the shadows of history. It is hoped that consideration of its roots and the 

forces which moulded it will enhance discussion of its contemporary situation. An 

examination of the long history of the jury reveals transition and nuance. Until very recently 

the jury was a highly exclusive institution, membership of which was closed to women and 

those who did not satisfy a property rating qualification. The concept of a trial by one’s 

peers was arguably honoured more in the breach than in the observance. While 

sometimes displaying its independence to great effect, the jury has often been subject to 

judicial control in a variety of guises. Under British rule, the Irish jury system was 

manipulated in a number of ways, including by resort to jury packing and the use of special 

juries.

See, for example, C Coulter, “Gangs Bill disproportionate and unnecessary, say rights group”. The Irish 
Times, 1 July 2009; D de Breadun, “Controversial gangland Bill to be sent to President”, The Irish Times, 14 
July 2009.

'*5° Section 48(a) of the Offences Against the State Act 1939.

'‘51 s  Kilcommins and J Considine, “Rethinking the ‘Equality of Arms’ Framework between the State and the 
Accused in the Republic of Ireland” (2007) 4(1) Irish Probation Journal 32 at 38.

s  Kilcommins and B Vaughan, “A Perpetual State of Emergency: Subverting the Rule of Law in 
Ireland” (2004) 35 Cambrian L Rev 55 at 56. Among the other incidences they refer to are the use of so- 
called “supergrass” testimony in ordinary criminal trials and the seizing of assets without requiring a criminal 
conviction.
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The development of the jury since Irish Independence in 1922 is no less dramatic than that 

which took place in the preceding centuries. The very existence of the jury hung in the 

balance in the new State due to a combination of political, legal and social factors. While 

jury trial is enshrined in the 1937 Constitution, it is subject to many restrictions. Its survival 

has indeed been “a remarkable achievement.”'̂ ^̂  The jury has shown a notable capacity to 

adapt to a changing world and we should not underestimate its ability to do so in the 

future.

'•̂ 3 McEldowney, “Stand by,” above note 130, at 277.
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Chapter 2: The Constitutional and Legislative Framework of the Irish Jury

This chapter sets the scene by providing important background information on the law 

underpinning jury trial in Ireland. Its aim is a general overview of the relevant law, with a 

particular emphasis on the constitutional foundations and the Juries Act 1976, as 

amended. Issues not discussed in this chapter, such as jury secrecy and misconduct, will 

be clarified when they arise in specific contexts.

The relevant domestic sources of law on the jury are the Constitution of Ireland, statute 

and the common law. The way in which jury trial operates must comply with the European 

Convention on Human Rights"' and this issue features throughout the thesis.

(i) The Constitutional Dimension

As was seen in Chapter 1, trial by jury is enshrined in Article 38.5 of the Constitution. The 

provision states baldly that with the exception of minor offences, special courts and military 

tribunals, “no person shall be tried on any criminal charge without a jury.”  ̂ In the words of 

Walsh J;

[T]he Constitution has enshrined and entrenched the principle of trial with a jury 

and, quite clearly, the law of the State must make provision for trial with a jury and 

also for the manner in which the jurors will be selected. The wording of this 

constitutional provision relating to the trial of criminal cases with a jury is in 

mandatory terms. Trial with a jury is thus not simply an option open to the accused 

but is a system imposed by the Constitution, subject only to the exceptions 

mentioned.^

The fact that jury trial is constitutionally mandated in specified circumstances obviously 

represents a marked difference between the Irish jury and its counterpart in England and 

Wales. The extent to which the Irish parliament may change the attributes of the jury is 

also circumscribed by the Constitution, as will be seen presently. While it is important to

■' The Convention was incorporated into Irish law by the European Convention on Human Rights Act 2003. 
The Human Rights Act 1998 is the corresponding legislation in the United Kingdom.

2 The wording of Art 38.5 is as follows: “Save in the case of the trial of offences under section 2, section 3 or 
section 4 of this Article no person shall be tried on any criminal charge without a jury.”

3 De Burca v Attorney General [1976] 1 IR 38 at 66.
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acknowledge the different constitutional underpinnings of the Irish jury and that in England 

and Wales, the systems and the issues they encounter and generate remain very similar. 

The jury in that jurisdiction thus makes an eminently suitable comparator for the Irish jury, 

and will be referred to throughout the current study.

Returning to the Irish constitutional position, Hogan and Whyte have observed that Article 

38.5 contains nothing prescribing what makes a criminal jury constitutional or 

unconstitutional."^ It has fallen to the judiciary to put flesh on the bones by determining the 

prerequisites of the institution. They have not been prescriptive in setting down the 

parameters of the jury and have instead opted to emphasise key features. Again, a dictum 

of Walsh J is Instructive;

Looking at the essence of trial with a jury, I am of opinion that it does presuppose 

that the trial should be in the presence, and under the authority of, a presiding judge 

having power to instruct the jury as to the law and to advise them as to the facts, 

and that the jury should be free to consider their verdict alone without the 

intervention or presence of the judge or any other person during their deliberations.

I think it also imports an element of secrecy in so far as the members of the jury 

cannot be compelled to disclose which way they voted.^

The features mentioned in this statement, along with the representativeness requirement 

which will be discussed presently, are among the crucial features of the Irish jury at 

constitutional level. By contrast, Walsh J said that the Constitution does not demand that a 

jury consist of 12 persons.® At the time of the enactment of the Constitution, jury verdicts 

had to be unanimous^ and juries were composed almost exclusively of property-owning 

men.® However, the judiciary did not take the view that the jury referred to in Article 38.1

G W Hogan and G F Whyte, J M Kelly: The Irish Constitution (4th ed, Lexis Nexis Butterworths, Dublin, 
2004)at 1221.

 ̂De Burca vAG  [1976] 1 IR 38 at 67. The secrecy rule is the focus of Chapter 3.

6 De Burca vAG  [1976] 1 IR 38 at 67.

 ̂ It should be noted however, that s 5(1) of the Juries (Protection) Act 1929, which was in force for three
years, permitted majority verdicts. The background to this temporary relaxation of the unanimity rule is
discussed in Chapter 1.

® Women could apply for inclusion on the jury lists under Part II of the First Schedule of the Juries Act 1927. 
The background to this is discussed in Chapter 1.
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was locked in “the permafrost of 1937.”9 It will be seen that a dynamic approach has been 

adopted in interpreting the characteristics of the jury, in contrast to other areas of 

constitutional adjudication, where the historical canon of interpretation has been 

favoured.'"^ The judicial interpretation of jury trial has not met with universal approval, with 

Jackson et al observing that it has meant that “the constitutional guarantee does little more 

than offer rhetorical support for the jury system, rather than any substantial protection.”"' 

This may be something of an overstatement. One might disagree with the approach of the 

courts to the issue of what type of jury is protected under Article 38.5, which is analysed 

later in this chapter, but they have been faithful to the constitutional wording in relation to 

when a jury trial must take place. If anything may be faulted it is the failure of the Article to 

provide more detail on the component parts of the jury it establishes.

Offences triable by jury

Article 38.2 provides that minor offences may be tried by courts of summary jurisdiction 

and forms one of the exceptions to Art 38.5. Jury trial is thus reserved for non-minor or 

indictable offences, which means that it is the exception rather than the rule in Irish 

criminal justice. The severity of the potential penalty is the key factor in determining 

whether a crime is n o n -m in o r.It is not the only factor, however. The stigma of certain 

offences, such as murder and rape, means it would be unconstitutional to try them 

summarily.■'3 Charleton J has stated, obiter, that an offence is definitely minor if the penalty 

cannot exceed 12 months imprisonment o ra  fine o f€3,000."''^

In a departure from the basic rule, the non-minor offence of contempt of court (which may 

attract an unlimited sentence of imprisonment and an unlimited fine) is not triable by jury.

 ̂Hogan and Whyte, above note 4, at 24.

See, for example, the originalist interpretation invoked by a number of the judges in Sinnott v Minister for 
Education [2001] 2 IR 545 (SC) on the meaning of primary education.

J Jackson, K Quinn and T O’Malley, “The Jury System in Contemporary Ireland: In the Shadow of a 
Troubled Past” in N Vidmar (ed), World Jury Systems (Oxford University Press, 2000) 283 at 298.

See Melling v O ’ Mathghamhna [1962] IR 1; State (Rollinson) v Kelly [1984] IR 248.

Per Charleton J in Reade v Judge Reilly [2007] 1 ILRM 504 at 511 (HC). Murder and rape are among the 
offences which statute currently prescribes as only triable on indictment in the Central Criminal Court: s 25 of 
the Courts (Supplemental Provisions) Act 1961 and s 10 of the Criminal Law (Rape) (Amendment) Act 1990.

Reade v Judge Reilly [2007] 1 ILRM 504 at 511. According to Doyle: “ It seems to be generally accepted 
that it is permissible to assign cases for summary...trial if the term of imprisonment is 12 months or less and 
if...the monetary penalty is €5,000 or less." See O Doyle, Constitutional Law: Text, Cases and Materials 
(Clarus Press, Dublin, 2008) at 50.
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In State (DPP) v Walsh^^ the respondents were facing trial for scandalising the court by 

publishing statennents labelling the Special Criminal Court a “sentencing tribunal” ®̂ which 

had “abused the rules of evidence”"'̂  in the trial of Noel and Marie Murray for killing a 

policeman. The respondents argued that the charge they faced was of a non-minor nature 

and that they were thus entitled to a jury trial. O’Higgins CJ stated that if their argument 

was correct it would mean that “no court could act on its own motion even when faced with 

the most flagrant obstruction or interference.”"'® While obviously unhappy with this 

possibility, he conceded that it appeared to flow from the language of Art 38.5. He then 

reasoned that that provision had to be read In conjunction with the rest of the Constitution, 

including Art 34 on the administration of justice. If judges did not have the authority to deal 

with interferences with the processes of the courts, he continued, they would fail in their 

duty to administer justice. He added that judicial independence would be compromised if 

judges could not try contempt of court summarily."'^ Parke J agreed with the judgment of 

O’Higgins CJ. In his judgment, Henchy J also emphasised the independence of the 

judiciary as a constitutional principle which necessitated a power to try contempt 

summarily. He doubted the suitability of jurors to try contempt

because of the varying standards and values that juries would be apt to apply; 

because such a question (being a question of the minimum standards of behaviour 

necessary for the due administration of justice in the Courts) calls for an answer 

which cannot be given in the laconic and uninformative verdict of untrained and 

inexperienced laymen; because by their verdict the jury may put a wrongful acquittal 

beyond correction; because such an incorrigible acquittal may leave a...judge in a 

state of odium and rejection in the minds of the public..

As will be seen in the chapters which follow, this passage is an unusual example of a 

judge doubting the abilities of the jury. It has the feel of an ideologically-driven attempt to

[1981] 1 IR 412. The High Court had previously held that a jury was not required in contempt cases in 
Attorney General v Connolly [1947] 1 IR 213.

16 Ibid, at 420.

Ibid.

18 Ibid. at 425.

Article 35.2 states: “All judges shall be independent in the exercise of their judicial functions and subject 
only to this Constitution and the law.”

20 [1981] 1 IR 412 at 440.
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preserve the power of the judiciary, rather than a reasoned attempt at constitutional 

interpretation. This is all the more interesting when one considers that Henchy J saw a -  

albeit limited -  role for the jury in the context of contempt cases. While he came to the 

same conclusion as O’Higgins CJ on the unavailability of jury trial to determine the guilt or 

innocence of a person charged with contempt, Henchy J did envisage the input of a jury in 

certain circumstances. He held that an accused person would be entitled to an 

adjudication by a jury on any contested issue which might arise, such as where they 

denied committing the contempt. This was the majority view of the Court, as Kenny and 

Griffin JJ agreed with Henchy J’s judgment. As Doyle has observed, this introduces “an 

unusual distinction into the jury’s role.”2"' Hogan and Whyte question the wisdom of 

Henchy J’s approach, noting that it prevents juries from delivering a verdict in contempt 

cases.22 However, Henchy J’s description of the role of the jury in relation to disputed 

factual issues in contempt cases received the ob/fer approval of the Supreme Court in 

People (DPP) u Independent Newspapers (Ireland) L td P  The result in Walsh attempts to 

locate a compromise between the clear language of Art 38.5 requiring jury trial in specified 

circumstances and an implied entitlement of judges to swiftly discipline those who act in 

contempt of court. Hogan and Whyte criticise the latter principle as being derived from 

“somewhat artificial arguments based on the special position of the judiciary.”2“̂ Perhaps 

more problematically, the decision jars with the unambiguous terms of Art 38.5.

A right to trial by jury?

In its 1996 report, the Constitution Review Group stated: “While trial by jury is frequently 

and popularly referred to as meaning a right to trial by jury this is not strictly accurate. 

Article 38.5 requires trial by jury for all non-minor offences.”^̂  This view is endorsed by 

Hogan and Whyte, who classify jury trial as a “constitutional im p e ra tive ”^^ rather than a 

right. It is true that the language of rights is absent from Art 38.5 and one might infer from 

this a recognition that jury trial should exist for the good of society, not solely for the

Doyle, above note 14, at 55.

Hogan and Whyte, above note 4, at 1236.

23 [2009] 3 IR 598. See the comments of Geoghegan J, with whom the other members of the Court agreed, 
at 608. See also the comments of Hardiman J at 600.

Hogan and Whyte, above note 4, at 1237.

Report of the Constitution Review Group (Stationery Office, Dublin, 1996) at 203. Emphasis original.

26 Hogan and Whyte, above note 4, at 1221.
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protection of accused persons. Further, the mandatory language of Art 38.5 means that 

jury trial cannot be waived by the accused. Once the conditions precedent for a jury trial 

are satisfied (namely a non-minor offence which does not fall within the exceptions in the 

Constitution), a jury trial must be held.^^

In spite of these arguments against the notion of a right to jury trial, numerous judicial 

references to such a right can be found. In the seminal case of de Burca v Attorney 

G e n e ra l,discussed below, four Supreme Court judges referred to a right to trial by jury. 

In a particularly strong statement in a later case, Finlay P stated: “I am satisfied that this 

sub-Article of Article 38 though expressed in a negative form constitutes a fundamental 

and important right guaranteed by the Constitution to a person charged with a criminal 

offence.”3° In McElhinney y The Special Criminal CourP'' Walsh J stated that legislation 

providing for procedure in the Special Criminal Court must be interpreted strictly. This was 

because such legislation served to “deprive a person of the constitutional obligation of a 

trial by a jury in indictable offences of a non minor character.”32 He added that as well as 

constituting an obligation, trial by jury could “also be construed as being a right conferred 

upon an accused person.” 3̂ Charleton J was of a similar view in Reade v Judge Reilly, 

where he stated; “Article 38.5 gives every accused person the right to be tried by a jury 

except where the charge relates to a minor offence or...a military tribunal or the Special 

Criminal Court.’’^̂

See the comments of Walsh J to this effect in De Burca vAG  [1976] 1 IR 38 at 66 (SC).

28 [1976] 1 IR38.

29 Ibid, at 61 per O’Higgins CJ; at 66 per Walsh J; at 74 per Henchy J and at 83 per Griffin J. Budd J’s short 
judgment did not address the issue.

30 People (DPP) v O’Shea [1982] 1 IR 384 at 410 (SC).

31 [1990] 1 1R405.

32 Ibid, at 420.

33 Ibid.

34 [2007] 1 ILRM 504 (HC).

35 Ibid, at 511. Emphasis original.
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Represen ta tiveness

The foundational Irish case on the jury at constitutional level is de Burca v Attorney 

Genera!?^ The applicants were charged with the offence of impeding police officers in the 

course of their duty, contrary to s 38 of the Offences Against the Person Act 1861. They 

elected to be tried by jury.^^ Under the Juries Act 1927, only persons who owned or leased 

property with a certain rateable valuation could serve as jurors.3® It also provided that 

women were not automatically included on the jury lists but had to apply for inclusion.^s 

The plaintiffs challenged the constitutionality of both features of the Act. They argued that 

the provisions violated the equality guarantee in Art 40.1 and the implicit constitutional 

requirement that a jury be drawn from a representative pool of people. The latter issue of 

the inherent features of the constitutional jury had not been considered by the courts 

before.

In the High Court, Pringle J found that Part II of the First Schedule of the Juries Act 1927, 

providing that women would not undertake jury service unless they applied to do so, was 

constitutional. He held that the provision did not constitute a total ban on women jurors 

and that it was consistent with the domestic role envisaged for women in Article 41.2.1 

His approach to representativeness suggested weak constitutional endorsement of that 

principle:

[A] citizen who is being tried on a criminal charge has not got a nght to be tried by a 

jury selected at random from all citizens, but only a right to be tried by a jury 

selected at random from those citizens whom the legislature has laid down as being 

compellable to serve on juries."'"'

36 [1976] 1 IR38.

The offence came within the terms of s 2 of the Criminal Justice Act 1951, which permits the summary trial 
of scheduled indictable offences if the District Court forms the view that the facts constitute a minor offence 
and the accused does not object to being tried summarily. See J Hamilton, “The Summary Trial of Indictable 
Offences” (2004) 4(2) JS/J 154.

3® Section 3 of the Juries Act 1927.

Part II of the First Schedule of the Juries Act 1927.

Article 41.2.1 provides: “ In particular, the State recognises that by her life within the home, woman gives to 
the State a support without which the common good cannot be achieved.”

‘*1 [1976] 1 IR38 at 4 8 -4 9 .
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In a poorly-argued and brief passage, Pringle J rejected the argument that a property- 

rating qualification for jurors was unconstitutional. He stated that it did not violate the 

equality guarantee because it did not distinguish between similarly-situated human 

persons. However, he did not consider whether the distinction between propertied and less 

propertied persons was rationally connected to jury service or, in the words of Article 4 0 .1 , 

whether it was based on legitimate “differences of capacity, physical and moral, and of 

social function.” The applicants appealed to the Supreme Court. In relation to the de facto  

exclusion of women, O’Higgins CJ reasoned in a similar fashion to Pringle J in the High 

Court. He said it was open to the State under Art 4 0 .1  to “temper or cushion obligations 

generally imposed in so far as they affect women”'̂  ̂3 p,cj that such an arrangement was 

“almost m a n d a to ry ”'*^ under Article 4 1 .2 . He stressed the fact that a woman’s right to serve 

was not removed by the legislation, and that the question of whether or not she served 

was left for each woman to decide according to her circumstances. Also rejecting the 

argument that the legislation offended against Art 38.5 because it severely reduced the 

likelihood of women serving as jurors, O’Higgins CJ stated that accused persons were 

entitled to “a jury drawn indiscriminately from those eligible for jury service”,'̂ '̂  but not to “a 

jury of a particular composition.”^  ̂The position taken by O’Higgins CJ was at odds with 

that of the other members of the Court, who found that the position of women jurors under 

the 1 9 2 7  Act was unconstitutional.

Walsh J observed that exemptions from jury service which reflected valid differences 

between people were permissible. He gave the examples of an exemption for mothers with 

young children, or persons with important occupations, such as doctors. He then identified 

the problem with the exemption of all women:

The statutory provision does not seek to make any distinction between the different 

functions that women may fulfil and it does not seek to justify the discrimination on 

the basis of any social function. It simply lumps together half of the members of the 

adult population, most of whom have only one thing in common, namely, their sex.

In my view, it is not open to the State to discriminate in its enactments between the

‘*2 Ibid. at 59. 

« Ibid.

Ibid, at 61. 

''5  Ibid.

86



persons who are subject to its laws solely upon the ground of the sex of those 

persons.*^®

While certain social functions, such as motherhood or fatherhood would belong to one sex 

and not the other, the Juries Act discriminated on grounds of sex rather than on the 

permissible ground of different social functions. It was thus unconstitutional. Henchy J 

came to the same conclusion but did so on the basis that a provision which ensured that 

women very rarely served as jurors failed to accord with the representative jury implicitly 

required by Art 38.5. In his view the Constitution demanded that a jury trial be “a trial in 

due course of law by a group of laymen...chosen at random from a reasonably diverse 

panel of jurors drawn from the c om mu n i t y .S uc h  a trial would culminate in a decision 

attracting the “public acceptability that may be expected from the group verdict of such a 

representative cross-section of the community.”'̂ ® Henchy J condemned the exemption of 

women for removing half the adult population from the pool of potential jurors and for 

creating a situation whereby “a woman's experience, understanding and general attitude 

will form no part in the jury processes leading to a verdict.”'̂  ̂Griffin J also found Part II of 

the First Schedule to be unconstitutional. He said that a jury should be “a body which is 

truly representative, and a fair cross-section, of the com mu n i t y .B ud d  J came to the 

same conclusion, but did not say if this was because of the equality guarantee or Art 38.5.

The Supreme Court was unanimous on the unconstitutionality of the property-rating 

qualification. O’Higgins CJ pointed to the fact that its effect was to render most men 

ineligible for jury service. He held that the distinction created by the provision did not turn 

on a legitimate difference in capacity or social function, and thus breached Art 40.1. Walsh 

J also approached the issue from an equality perspective, asking: “Can it seriously be 

suggested that a person who is not the rated occupier of any property, or who is not the 

rated occupier of property of a certain value, is less intelligent or less honest or less 

impartial than one who is so rated?”®"' Taking a dim view of the logic behind the provision,

6̂ Ibid, at 71.

Ibid, at 74. 

48 Ibid.

Ibid, at 78.

50 Ibid, at 82.

51 Ibid, at 68.
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he added: “It would be just as rational to suggest that jury service should be confined to 

the owners of motor cars exceeding a certain horse-power or motor cars of more than a 

certain v a l u e . H e n c h y  J again based his decision on the principle of representativeness:

[The property-rating qualification] excludes a range of mental attitudes which, 

because they will be absent from the jury-box and the jury-room, will leave an 

accused with no hope of the contribution they might make in the determination of 

guilt or innocence. This is particularly so in the trial of offences involving damage to 

property... A jury which is so selective and exclusionary is not stamped with the 

genuine community representativeness necessary to classify it as the jury 

guaranteed by s 5 of Article 38. It is, therefore, unconstitutional. 3̂

Griffin J also based his finding of unconstitutionality in relation to the property requirement 

on the fact that it interfered with the “fair cross-section of the community"^'^ requirement. In 

his view, even if the rateable valuation were lowered to a nominal amount, it would still be 

unconstitutional because there was no logical link between the ownership of land of a 

certain value and eligibility for jury service. Budd J agreed that the property-related criteria 

were unconstitutional, but did not provide the reasons for this conclusion.

As has been seen, the judgments of Henchy and Griffin JJ focus in particular on the 

representativeness concept embedded in Art 35.8. Both of them were at pains to stress 

that the Constitution required that juries be drawn from a representative pool, not that 

individual juries be representative. Henchy J stated: “[Bjecause jurors are drawn by lot, a 

particular jury may turn out to be quite unrepresentative of the community. The 

Constitution cannot be read as postulating a system of jury selection that will avoid that 

risk .”55 Similarly, Griffin J stated: “It might happen that a jury drawn by lot would include no 

women or, indeed, no men; but that would not invalidate the jury”.56 w hile O’Higgins CJ 

and Walsh J decided the case on the basis of the equality guarantee in Article 40.1, their

Ibid, at 69.

53 Ibid, at 76.

Ibid, at 84.

55 Ibid, at 75.

56 Ibid, at 84. Walsh J also made the point that a jury of property owners could end up trying a person of no 
property, a result which “could come about under any system of random selection.” Ibid, at 70.

88



judgments indicate that the impact of that provision on representativeness can be just as 

powerful as that of Art 35.8.

De Burca has firmly established the representative jury as a constitutional value, which 

can be seen in subsequent jurisprudence. For example, in DC v DPP^'^ Denham J stated: 

“Under the Constitution it is for a jury of twelve peers of the applicant to determine whether 

he is guilty or innocent.

An unbiased jury

The Constitution has been said on a number of occasions to demand an unbiased jury. In 

People (DPP) V Tobin, f o r  example, Fenneily J stated:

The court is of the opinion that the issue [of apprehended juror bias] must be 

decided in the light of the right to a fair trial guaranteed by Article 38 of the 

Constitution. The right of an accused person to be tried by a jury free from any 

suspicion or taint of bias is one of the cornerstones of the criminal justice system.^°

Neither may the jury be infected by bias created by prejudicial media reporting. In D i/ 

£)pp6i Denham J stated: “The unenumerated rights of Article 40, s. 3 incorporate a right to 

fairness of procedures. Fair procedures incorporate the requirement of trial by a jury 

unprejudiced by pre-trial p u b l i c i t y . ” ® ^  j ^ e  constitutional source identified for a jury 

protected from prejudicial media content is somewhat curious, in that Article 38.5, the 

source of jury trial, would make the most sense. Article 38.1, which guarantees the right to 

a trial in due course of law, would also have been a more compelling choice. The 

jurisprudence on apprehended bias and pre-trial publicity are discussed in detail later in 

this thesis:®^ the purpose of mentioning them here is to flag their constitutional basis.

57 [2006] 1 ILRM 348 (SC).

58 Ibid, at 350 - 351.

59 [2001] 3 IR 469 (CCA).

Ibid, at 473. The Tobin case is discussed in detail in Chapter 4.

61 [1994] 2 IR 465 (SC).

62 Ibid, at 473.

63 Apprehended juror bias is discussed in Chapter 4. Prejudicial publicity is discussed in Chapter 6.
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Determination of evidence admissibility

In People (DPP) y Conroy^ a majority of the Supreme Court held that Issues of fact 

pertaining to the admissibility of evidence should be determined by trial judges. This had 

been the long-running practice at trials but was thrown into doubt by the previous decision 

of the Supreme Court in People (DPP) v Lynch.^^ There it was held that a jury decision on 

the issue of whether an accused had been held against his will by the Gardai was required 

before the judge could decide on the admissibility of confession evidence. However, in 

CoA7roy the Supreme Court rejected the appellant’s argument that the same question as 

that in Lynch should have been left by the trial judge to the jury. In the course of his 

judgment Finlay CJ stated:

I am... satisfied that the constitutional right to a trial in due course of law as 

interpreted by this Court would involve as a fundamental matter the right to trial with 

a jury from whose knowledge there is excluded any evidence of guilt which is 

inadmissible at law.®®

This principle would obviously be offended were the jury asked to determine issues of fact 

affecting the admissibility of evidence which the judge might subsequently find to be 

inadmissible. Finlay CJ concluded:

[Tjhe interests of justice in criminal trials with a jury would be best and most likely 

served by a return to the procedure of the voir dire and to the principle that issues of 

both fact and law necessary to determine the admissibility of any evidence should 

be tried by a judge in the absence of the jury.

It is clear that in the above passage Finlay CJ was cognisant of the prejudicial effect 

exposure to such evidence could have, were it later to be deemed inadmissible. The 

efficacy of judicial directions to disregard wrongly admitted evidence is discussed in 

Chapter 7.

64 [1986] 4 IR 460 (SC).

65 [1982] IR64 (SC).

66 [1986] 4 IR 460 at 472.

90



Impermissibility o f a directed verdict of guilty

One of the bedrocks of the constitutional jury is that in a jury trial only the jury can bring in 

a verdict of guilty: the judge may not direct it to do so. In People (DPP) v Davis^^ the 

appellant was convicted of a murder arising out of a stabbing. The appellant had 

attempted to plead guilty to manslaughter on the basis that while he committed the 

stabbing he was incapable of forming the requisite intention for murder because of the 

amount of alcohol he had consumed. The Director of Public Prosecutions refused to 

accept the manslaughter plea. The trial judge directed the jury that it could not take into 

account the alcohol consumed by the appellant and directed it to return a verdict of guilty 

of murder. On appeal, counsel for the DPP argued that the case was an exceptional one in 

which the judge’s direction was justified because the appellant had admitted to killing the 

deceased. Finlay CJ reviewed the preceding case-law on the essential attributes of the 

jury, focussing in particular on the cases of de Burca and People (DPP) v O ’Shea.^^

Among the dicta he cited was the statement of O’Higgins CJ in O ’Shea that “the 

distinguishing feature”®̂ of jury trial “is that the guilt or innocence of the accused and the 

determination of the relevant facts are exclusively functions of the jury and not of the 

j u d g e . F i n l a y  CJ derived the following proposition from his overview of the case-law: 

“[T]he constitutional right to trial with a jury contained in Article 38.5 of the Constitution has 

as a fundamental and absolutely essential characteristic the right of the jury to deliver a 

verdict.” '̂' While it was the duty of the trial judge to direct an acquittal if it became clear 

that a guilty verdict could not be supported by the evidence, the Constitution did not 

“permit of any corresponding right or duty on the part of a judge to direct a jury to enter a 

verdict o f g u i l t y . ”^2 j ^ js  principle did not impinge on the right of the trial judge to direct the 

jury as to the defences open to an accused on the evidence, according to Finlay CJ. 

Neither did it curtail strong judicial comment on the evidence: “ It is open to a judge in an 

appropriate case to express an opinion that a particular verdict of guilty is the only one 

which would be reasonable or proper on the evidence, but that must of necessity fall short

67 [1993] 2 IR 1 (SC).

[1982] 1 IR 384. The O ’Shea case is discussed in more detail later in this chapter. 

69 Ibid, at 402. 

ibid.

[1993)2 IR 1 at 13.

72 Ibid.
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of the right to direct a verdict of g u i l t y . ” ^ ^  j h e  cardinal nature of the rule that a judge cannot 

direct a jury to return a guilty verdict meant that it was absolute:

I am satisfied that the mischief which could flow from any invasion, no matter how 

carefully circumscribed on the basis of being available only in exceptional cases, of 

the right of a jury itself to consider and finally to decide on the guilt or innocence of 

the accused, in the manner which I have outlined in this judgment, is much greater 

than any conceivable harm that can arise from the inability of a judge to direct the 

entry of a verdict of guilty in certain cases/'*

The conviction was quashed.

The issue of judicial usurpation of the jury’s role arose again in the well-known case of 

People (DPP) V NallyJ^ The applicant in that case had been convicted of manslaughter for 

killing a trespasser on his land. The trial judge instructed the jury that the only verdicts 

open to them were those of guilty of murder or guilty of manslaughter. This was because, 

according to the judge, the amount of force used by the applicant could not be said to 

have been objectively reasonable and thus a full defence of self-defence leading to an 

acquittal was not possible. Citing Davis, the Court of Criminal Appeal held that the trial 

judge had deprived the trial of “a fundamental and absolutely essential characteristic, the 

right of the jury to deliver a verdict.” ®̂ The Court also noted that the House of Lords 

decision In R v  Wang^'^ was to the same effect as that in Davis. Quashing the conviction, 

Kearns J stated that “the ultimate power to determine issues of guilt or innocence” ®̂ must 

always rest with the jury, even if the verdict is an acquittal which is inconsistent with the 

evidence.

Ibid. The right of trial judges to comment on the evidence is discussed in Chapter 7. 

Ibid, at 14-15.

75 [2007] 4 IR 145 (CCA).

Ibid, at 152, per Kearns J.

77 [2005] 1 WLR 661 (HL).

78 [2007] 4 IR 145 at 156.
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Majority verdicts

Section 25 of the Criminal Justice Act 1984 permits majority verdicts in criminal cases/^ 

The constitutionality of this provision was challenged in O’Callaghan v Attorney General^^ 

by the plaintiff, who had been convicted of larceny and robbery by majority verdict. 

Upholding the constitutionality of s 25, O’Flaherty J relied on de Burca for the proposition 

that the characteristics of the jury enshrined in the Constitution are “not to be regarded as 

fixed and immutable.”®̂ He also cited the oM er comment of Walsh J in that case that 

unanimity was not a vital component of the constitutional jury. He then elaborated that a 

unanimous verdict was not necessary to achieve the central purpose of the jury, namely a 

trial by independent lay people “who will bring their experience and commonsense to bear 

on resolving the issue of the guilt or innocence of the a ccu sed .A cco rd ing  to the Court, 

the legislative provision achieved “the delicate balance required to give effect to the 

constitutional mandate of jury trials in criminal c a s e s . it did this by giving “enough time 

to a minority to win others over to their point of view” '̂̂  and by requiring a majority of at 

least ten jurors to agree a verdict. Casey is critical of the judgment, describing the 

reasoning therein as “hardly penetrating.”®̂ He argues that the court incorrectly 

characterised unanimity as a non-essential feature of jury trial. He contends that it is 

misleading to create an analogy between the removal of jury composition rules based on 

sex and property and the abolition of unanimity. Casey approves of the position taken by 

the High Court of Australia that the inclusion of women and unpropertied persons in the 

jury pool “involves no more than an adjustment of the institution to conform with 

contemporary standards”®̂ whereas the introduction of majority verdicts entails “an

Majority verdicts had long been permitted in civil cases under s 95 of the Courts of Justice Act 1924. The 
operaton of s 25 is explained later in the current chapter.

80 [1993] 2 IR 17 (SC).

81 Ibid, at 24.

82 Ibid, at 25.

83 Ibid, at 26.

84 Ibid.

85 J Casey, “Interpretation of Constitutional Guarantees: An Antipodean History Lesson?” (1996) 31 IrJu r ^02 
at 108

86 Cheatle v The Queen (1993) 116 ALR 1 at 12.
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abandonment of an essential feature of the institution of trial by jury.”®̂ There is force to 

Casey’s observations to the extent that for hundreds of years the unanimity rule was 

regarded as fundamental in a way that the exclusion of women and unpropertied men from 

jury service, while given legal force, was not. Quotes identifying their exclusion as core to 

the jury do not exist in the same way that those referring to unanimity do.®® Finally, the 

O ’Callaghan judgment does not say that legislation permitting a majority of less than ten 

would be unconstitutional, but one gets the strong impression that the greater the 

diminution of the majority the greater the likelihood of a finding of unconstitutionality.

Appealing acquittals

The question of whether it was constitutionally permissible for the prosecution to appeal an 

acquittal arose in People (DPP) v O ’Shea.^^ The respondent stood trial for possession of 

ammunition, firearms and cannabis. The trial judge formed the view that the evidence 

against him was insufficient to ground a conviction and directed an acquittal. The DPP 

sought to appeal the verdict but the respondent argued that an acquittal could not be the 

subject of an appeal. One might have expected a finding that the jury enshrined in the 

Constitution incorporated the common law principle that a jury acquittal could not be 

questioned ,w ith  the outcome of the case resting on the question of whether a directed 

acquittal was a jury acquittal in any real sense. However, none of the Supreme Court 

judges opted for this approach, instead opting for more absolutist positions. The majority^"' 

relied on the wording of Art 34.4.3°, which provides; “The Supreme Court shall, with such 

exceptions and subject to such regulations as may be prescribed by law, have appellate 

jurisdiction from all decisions of the High Court, and shall also have appellate jurisdiction 

from such decisions of other courts as may be prescribed by law." The majority held that

Ibid. In Cheatle the High Court of Australia held that jury unaninnity is required in trials for offences against 
the law of the Commonwealth. This does not affect the entitlement of the States to make provision for 
majority verdicts, and many have done so quite recently.

In R V Armstrong [1922] 2 KB 555 at 568, Lord Hewart stated: “[T]he inestimable value of [a jury] verdict is 
created only by its unanimity." As late as 1966, Lord Devlin observed: “I do not think that there would be any 
support for the view that verdicts should go by a bare majority.” See P Devlin, Trial by Jury (Stevens & Sons, 
London 1966) at 54. Majority verdicts were introduced in England and Wales the following year in s 13 of the 
Criminal Justice Act 1967. Section 17 of the Juries Act 1974 replaced s 13. The 15 member Scottish jury has 
long operated on the basis of simple majority.

®9[1982]1 IR384 (SC).

For example, Devlin quotes Pratt CJ in R i/ Jones (1724) 8 Mod 201: “It was never yet known that a verdict 
was set aside by which the defendant was acquitted, in any case whatsoever upon a criminal prosecution." 
See Devlin, above note 88, at 77.

3'’ O’Higgins CJ, Walsh and Hederman JJ.
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this provision had to be interpreted literally and contained no exception ennbracing the 

common law principle that acquittals could not be appealed. In other words, “all decisions 

of the High Court” included acquittals -  whether directed or othenA/ise -  emanating from 

that court. Henchy J dissented, arguing that the fact that jury acquittals could not be set 

aside was one of the great attractions of jury trial and one of the “prime r e a s o n s ” ^ ^  ^h y  it 

was included in the Constitution. He referred to American jurisprudence which held that to 

appeal an acquittal was to breach the principle of double jeopardy.^s Finlay P, also 

dissenting, stated that he regarded a prohibition on the appeal of acquittals “arrived at 

within...jurisdiction and without corruption”^̂  as one of the core elements of the jury 

established by the Constitution. In perhaps an overly-timid analysis of the decision, the 

Law Reform Commission has concluded that it means that so-called “with prejudice” 

appeals “would not necessarily be u n co n s titu tio n a l.It is noteworthy in light of the 

decision in O’Shea that the right to appeal a decision of the Central Criminal Court to the 

Supreme Court was abolished by s 11 of the Criminal Procedure Act 1993.^® However, s 

23 of the Criminal Procedure Act 2010 provides for “with prejudice appeals" in certain 

circumstances, permitting the DPP to appeal to the Supreme Court in respect of acquittals 

and decisions of the Court of Criminal Appeal not to order a retrial after quashing a verdict. 

The constitutionality of these statutory developments is supported by the decision of the 

majority in O ’Shea. However, the strength of the dissents in that case is noteworthy. They 

would no doubt be relied upon by an applicant seeking to challenge the constitutionality of 

s23.

(ii) Statutory and Common Law Dimension

The pnmary statute regulating the composition and functioning of juries in Ireland is the 

Juries Act 1976, which was introduced in the aftermath of the de Burca decision. The 

history of the preceding statutes which governed jury trial from Independence until 1976 is

[1982] 1 IR 384 at 432. On the constitutional basis of the double jeopardy principle, see P A  McDermott, 
Res Judicata and Double Jeopardy (Butterworths, Dublin, 1999) at 208 -  210.

93 Ibid, at 438 -  439.

9'* Ibid, at 411.

Law Reform Commission, Report: Prosecution Appeals and Pre-Trial Hearings (LRC 81-2006, Dublin, 
2006) at 13.

Section 11(1) preserves the right of the Attorney General in s 34 of the Criminal Procedure Act 1967 to 
refer a question of law to the Supreme Court where a trial judge directs a jury to acquit. The s 34 procedure 
is without prejudice to the acquittal.
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detailed in Chapter 1. There has been little official scrutiny of the Irish jury since the 

enactment of the 1976 Act. In March 2010 the Law Reform Commission published its 

Consultation Paper, Jury Service.^^ The main focus of the paper was on reforming the 

1976 Act to make juries more representative. Its narrow scope and conservative 

recommendations have been criticised elsewhere by the current w r i t e r . |n this section the 

core elements o f the existing legislation, as well as common law rules and some of the 

Commission’s recommendations will be outlined.

Composition of juries

In order to sit as a juror in an Irish trial, a person must be a citizen of Ireland aged 18 or 

over and their name must be on the electoral register for the Dail (lower house of 

parliament).^^ The Law Reform Commission has recommended that the law be changed 

so that jury service would be open to non-citizens permanently resident in the State for five 

years or more, provided that they have the linguistic ability to follow court proceedings in 

either English or I r i s h . T h i s  is currently the position In England and W a l e s , w h e r e  

provision for non-citizen jurors was made as far back as 1 8 7 0 . ' ' ° 2  Unfortunately, the 

Commission did not recommend the severing of the link between jury service and the 

electoral register. The fact that one has to actively register as an elector in order to 

participate in the trial of serious offences is completely at odds with the notion of jury 

service as a civic duty. It is an obligation from which citizens should not be able to resile.

Law Reform Commission, Jury Service (LRC CP 61-2010, Dublin, 2010). Hereinafter Jury Service.

M Coen, "Elephants in the Room: The Law Reform Commission's Consultation Paper on Jury Service Part 
I" (2010) 20(3) ICLJ 75; M Coen "Elephants in the Room: The Law Reform Commission’s Consultation Paper 
on Jury Service Part I!" (2010) 20(4) ICLJ 98.

Section 6 of the Juries Act 1976, as amended by s 54 of the Civil Law (Miscellaneous Provisions) Act 
2008. Prior to 2008 the upper age limit for jury service was 70, provided for in s 6 of the Juries Act 1976. 
Under Part II of the First Schedule of the 1976 Act, people aged between 65 and 70 were excusable as of 
right. The upper age limit was abolished by s 54 of the Civil Law (Miscellaneous Provisions) Act 2008. Part II 
of the First Schedule of the 1976 Act, as amended by s 64 of the 2008 Act, retains the excusable as of right 
position of persons aged 65 and over. The upper age limit of 65 has been abolished in Scotland by s 94 of 
the Criminal Justice and Licensing (Scotland) Act 2010. In England and Wales the upper age limit remains at
70; s 1 (a) of the Juries Act 1974, as inserted by Schedule 33 of the Criminal Justice Act 2003.

100 Jury Service, above note 97, at 49.

Section 1 of the Juries Act 1974.

■'02 Section 8 of the Juries Act 1870.
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whether by omission or d e s i g n . ' ' ° 3  i n  addition, “random selection from the...registrar [sic] of 

voters...consistently underrepresents racial minorities.

Persons who have been imprisoned on conviction of a criminal offence may be disqualified 

for jury service pursuant to s 8 of the 1976 Act. Where a person has been sentenced to a 

term of imprisonment of five years or more in this State or in Northern Ireland, they are 

disqualified for life.''°^ A person who has served any part of a sentence of three months or 

longer is disqualified for 10 years following their imprisonment.''^® The situation in England 

and Wales is broadly analogous.

Part I of the First Schedule to the 1976 Act, as amended by s 64 of the Civil Law 

(Miscellaneous Provisions) Act 2008, lists those who are ineligible to sit on juries. Among 

those listed are persons concerned with the administration of justice, including judges, 

practising lawyers and Gardai.''°^ The historical justification for the ineligibility of those 

involved in the administration of justice has been the concern that persons with legal 

knowledge or experience would be in a position to unduly influence the other members of 

the jury, thus emasculating the principle of equality as between the jurors. The second 

traditional justification is the possibility that persons whose careers are related to the 

administration of justice will be in a better position to “read between the lines” regarding 

issues such as the past convictions of an accused than would an ordinary member of the 

public. Among the other persons deemed ineligible for jury service are the President of

it is also possible to vote and evade jury duty. Jeffers notes that a voter can remove themselves from the 
electoral register between elections and apply for inclusion on the supplemental register when an election is 
imminent. See J Jeffers, “The Representative and Impartial Jury in the Criminal Trial: An Achievable Reality 
in Ireland Today?” (2008) 18(2) ICLJ 34 at 40, note 47.

H Ful<urai, “The Representative Jury Requirement: Jury Representativeness and Cross Sectional 
Participation from the Beginning to the End of the Jury Selection Process” in V Hans, (ed). The Jury 
System: Contemporary Scholarship (Ashgate, Aldershot, 2006) 143 at 144.

Section 8(a) of the Juries Act 1976.

Section 8(b) of the Juries Act 1976.

The disqualification for life provisions are the same in both countries. However, in England and Wales 
there is no requirement that time spent in prison be part of a sentence of three months or longer, as under
the Juries Act 1976 in Ireland. In England and Wales, disqualification for 10 years occurs in respect of a
person who serves any part of a sentence of imprisonment. See Part II of Schedule 1 of the Juries Act 1974, 
as amended by the Criminal Justice Act 1982, the Juries (Disqualification) Act 1984 and the Criminal Justice 
and Court Services Act 2000.

Among the other persons declared ineligible in Part I on account of their involvement in the administration 
of justice are court stenographers; prison officers: employees of the Probation Service; persons working in 
forensic science laboratories; the Director of Public Prosecutions and his staff; and the Attorney General and 
staff engaged in work of a legal character in her office.
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Ireland, members of the Defence Forces and “other persons.”''°9 The Law Reform 

Commission has recommended that most of the groups currently ineligible should remain 

so, with the exception of members of the Defence Forces and solicitors’ clerks.

Part II of the First Schedule details those who, although eligible for jury duty, are excusable 

as of right. This extensive list includes members of either House of the Oireachtas 

(parliament), members of the Council of State, clergy, practising members of the medical 

profession, civil servants, those employed in the educational sector, full-time students and 

those aged 65 or older. It is surprising that these exemptions have never been challenged, 

given that their effect is to remove a vast array of “mental attitudes”" 'f r o m  the jury pool in 

a manner at odds with the de Burca judgment. The fact that many of the exemptions relate 

to persons employed in the public service represents a poor endorsement of the jury 

system by the State and a consequently unfair burden on the private sector. In a timely 

move, the Law Reform Commission has recommended the abolition of these categories of 

exemption."'

The law relating to jury composition in England and Wales has differed markedly to that in 

Ireland since the enactment of the Criminal Justice Act 2003. In his Review o f the Criminal 

Courts o f England and Wales, Auld LJ recommended that persons connected with the 

administration of justice should be eligible for jury duty on the same basis as other 

people."'"'3 He argued that the experience would be educational for judges^ "''’ and that the 

modern juror would not defer to fellow jurors with legal expertise."'"'^ Auld LJ appeared to 

infer the latter point from what he perceived to be a decline in social deference. However, 

the fact that a juror who is a judge or policeman might exert great influence over fellow 

jurors has much more to do with other jurors’ recognition of their familiarity with the system 

than with the archaic notion of being led by one’s betters. Although subjected to criticism

The mentally ill, those who cannot read or who have an enduring impairment which would interfere with 
their ability to be a juror.

■'■'o The Commission sought submissions on the question of whether stenographers and officers attached to a 
court should also be eligible.

De Burca vAG  [1976] IR 38 at 76, perHenchy J.

■’■’2 Jury Sen/ice, above note 97, at 85.

R Auld, Review o f the Criminal Courts o f England and Wales (HMSO, London, 2001) at 149.

" 'I  Ibid, at 147.

Ibid.
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because they lacked a basis in empirical research,^"'® the reforms suggested by Auld LJ 

were promptly implemented by the Labour Government.''''^ As will be seen in Chapter 4, 

they have caused a raft of case-law on the issue of apprehended juror bias.

Service of Unqualified Persons

Where a person serves as a juror who is not permitted to do so by virtue of the statutory 

criteria, one would expect a conviction returned by the jury on which the person served to 

be quashed. This occurred in an Irish case in 1956 where a conviction for attempted theft 

was set aside when it emerged that one of the jurors had acted as a juror in place of his 

father, who had been summoned for jury service.''"'® According to the newspaper account 

of the decision, Teevan J referred to the fact that the son was not 21 and had not been 

called for jury service.''^° In England, s 18(b) of the Juries Act 1974 provides that a verdict 

may not be reversed on the basis that a juror was not qualified to serve."'2'' The provision 

does not apply where someone has impersonated a juror, h o w e v e r . ''22 The Irish Juries Act 

1976 is silent on the effect of juror impersonation or jury service by a disqualified or 

ineligible person on the validity of a verdict.''23 On that basis, it may be assumed that a 

verdict returned in such circumstances could be quashed as having been reached in 

violation of the legislation.

P Robertshaw, “For Auld Lang Syne -  Towards the Demise of the Jury?” (2002) J Crim L 338 at 340. The 
contrary point, that there was no research which supported the exclusion of persons involved in the 
administration of justice from jury service, has also been made. See R Gwynedd Parry, “Jury Service for All? 
Analysing Lawyers as Jurors” (2006) 70(2) J Crim L 163 at 177.

Section 321 and Schedule 33 of the Criminal Justice Act 2003, amending the Juries Act 1974.

■'''® “Son sat on Jury in Place of his Father”, The Irish Times, 10 March 1956. The trial judge had expressed 
the view that the conviction was invalid. See Attorney General v Kennedy [1956] 90 ILTR 48.

The minimum age at which a juror could serve, according to s 3(1) of the Juries Act 1927. The age was 
reduced to 18 by s 6 of the Juries Act 1976.

■'2° “Son sat on Jury in Place of his Father", The Irish Times, 10 March 1956.

■'2'' See, for example, R v Richardson [2004] EWCA Crim 2997, where the applicant unsuccessfully argued 
that his convictions for sexual offences should be quashed on the basis that one of the jurors was 
disqualified by reason of having been the subject of a probation order in the previous five years.

Section 18(3) of the Juries Act 1974.

Section 36 of the 1976 Act provides for penalties for persons who serve on juries knowing that they are 
ineligible or disqualified.
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Empanelling of jury and impartiality

Section 15(3) provides that before the jury is empanelled the judge must warn those who 

have presented for jury service that they must not serve if they are ineligible or disqualified 

and of the penalties for doing so.'' '̂^ She must also ask anyone who is not sure if they fall 

Into either of these categories to inform her of this. Persons having “an interest in or 

connection with the case or the parties” must also be told to communicate these to the 

judge. The prospective jurors may inform the judge “either orally or otherwise as the judge 

may direct.” It has been held that s 15(3) confers a discretion on the trial judge to permit 

prospective jurors to inform her in a manner inaudible to other persons of reasons why 

they should not serve. This may be required where an illiterate person needs to tell the 

judge about a private matter such as an illness, and ensures that a balance is achieved 

between “the dignity of the individual and a fair p ro c e s s .

The Courts have held that jurors may not be questioned by counsel or the trial judge in the 

manner of the American voir dire to determine their views or suitability to act as ju ro rs .

In the first case in which the Court of Criminal Appeal addressed this issue, People (AG) v 

Lehman (No the appellant had been convicted at a retrial of murdering his wife. The 

first conviction had been quashed on appeal because questions put to the appellant in 

cross-examination were held to have prejudiced him.'’^̂  One of the grounds of appeal the 

second time around was that the trial judge had refused to permit questions to be put to

■'2'* The penalties under the section are as follows: a maximum fine of €500 in the case of a person who sits 
on a jury knowing they are ineligible, and a maximum fine of €2,000 where a person serves as a juror 
knowing they are disqualified. Section 36 of the Juries Act 1976, as amended by s 62 of the Civil Law 
(Miscellaneous Provisions) Act 2008.

People (DPP) v Kenny [2003] 4 IR 162 at 172, per Denham J.

2̂6 The voir dire is deeply embedded as a means of ensuring the accused is tried by the “impartial jury" 
referred to in the Sixth Amendment of the United States Constitution. As White J observed in Morgan v 
Illinois (1992) 504 US 719 at 729; “The Constitution...does not dictate a catechism for voir dire, but only that 
the defendant be afforded an impartial jury. Even so, part of the guarantee of a defendant's right to an 
impartial jury is an adequate voir dire to identify unqualified jurors.” Voir dire procedure differs significantly 
between the States, for example, in whether it is conducted by the advocates or the judge, or both, and in 
terms of the means employed to do it (oral questioning or written questionnaire, for instance). See G E Mize, 
P Hannaford-Agor and N L Waters, The State of the States Survey of Jury Improvement Efforts: A 
Compendium Report (National Center for State Courts, 2007), available at; 
http://www.ncsc-jurystudies.0rg/~/media/Microsites/Files/CJS/SOS/SOSCompendiumFinal.ashx 
(last visited 8 August 2012).

127 [1947] IR 137 (CCA).

128 The questions asked the witness if he had deserted the American Army in 1917 and if he had used a 
series of different names at different times.

100



the jurors asking them if they had read newspaper accounts of his first appeal, with 

particular reference to the questions which had been asked. The appellant argued that this 

was necessary so that, in the event that a juror admitted to seeing such reports, he could 

exercise his challenges for cause shown in relation to them. The Court dismissed this 

argument in six sentences, saying it was “well settled that counsel for an accused Is not 

entitled to question a juror with a view to ascertaining whether a right of challenge should 

be exercised.”■'29 The Court referred to a number of old English cases in support of this

proposition.■'30

A more recent attempt to question prospective jurors, this time by the trial judge, was held 

to be impermissible by a divisional High Court.''^"' The former Taoiseach, Charles Haughey, 

was facing trial for two charges of obstructing the McCracken Tribunal into payments to 

politicians. The trial judge proposed issuing a questionnaire to prospective jurors. It 

covered a number of issues, including whether potential jurors had links with other players 

in the tribunal such as Ben Dunne and Des Traynor and whether they had attended 

sittings of the thbunal or read its report. In addition, a number of questions asked 

respondents to state how they had been affected by media reporting about Charles 

Haughey. The judge envisaged that the answers to the questionnaire would assist counsel 

for each side in making peremptory challenges and challenges for cause. He made it clear, 

however, that he would not be using the answers given to “sieve” the jury panel himself. 

The DPP challenged the right of the trial judge to issue such a questionnaire.

Each of the High Court judges emphasised that the procedure adopted by the trial judge 

was not provided for in the Juries Act 1976 and such a power could not be implied. They 

also referred to the fact that the Act provided, in s 15(3), a mechanism whereby people 

could inform the judge of reasons as to why they should not serve. Laffoy J observed that 

it was clear from the 1976 Act that the formation of the jury is to be done publicly and 

transparently in order to ensure public confidence. Summing up the ethos of the 

legislation, she stated:

129 [1947] IR 137 at 141, per Sullivan CJ.

R v  Stewart 1 Cox M4, R v  Dowling 3 Cox 509; R v Edmonds 4 B & Aid 471. 

131 People (DPP) V Haugh [2000] 1 IR 184 (HC).
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[T]he scheme of the Act of 1976 is to repose trust in a citizen called on to do jury 

service to self-assess his qualification and competence, which, in my view, includes 

his capacity to render an impartial verdict, and to rely on his i n t e g r i t y J ^ ^

Carney J said that if a former Taoiseach were entitled to such a procedure, so too would a 

“notorious reputed gangland figure” 3̂3 jp advance of his trial. Receipt of a questionnaire 

about such a person “would strike terror into the jury p a n e l . O ’Donovan J considered 

that a person would be more likely to provide accurate information as to their impartiality 

under s 15(3) as opposed to a questionnaire, which they might answer strategically in 

anticipation of being chosen or objected to as a juror. The decision in Haugh has been 

characterised as a “ringing endorsement” ''^  ̂of the competence and diligence of jurors. It 

also demonstrates a judicial unwillingness to countenance jury innovations which fall 

outside the scope of the Juries Act.

Under the current law, both the prosecution and defence are entitled to seven challenges 

without cause to membership of a jury.''^^ Exercised on the basis of appearance, the 

peremptory challenge potentially involves discriminatory or “suspect"''^^ grounds, such as 

gender, age, socio-economic status and ethnicity. This inherent feature of the challenge 

without cause, combined with the absence of research into the motives underpinning its 

use, has been subject to academic c r i t i c i sm.Abramson states that the peremptory 

challenge is the most difficult aspect of jury selection procedure to reconcile with the cross- 

sectional ideal.■'39 The Law Reform Commission did not seem particularly convinced by the 

arguments in favour of retaining the challenge but ultimately appeared to be swayed by 

the perception of injustice which might arise from its a b o l i t i o n .T h e  Commission

132 Ibid, at 204.

Ibid, at 194. Section 8 of the Criminal Justice (Amendment) Act 2009 creates a presumption that certain 
“organised crime” offences are to be tried in the Special Criminal Court.

IS'* [2000] 1 IR 184 at 194.

■'35 J L O’Donnell, “The Jury on Trial: Reflections on DPP v' Haugh" (2000) 5 (9) BR 470 at 475.

136 Section 20 of the Juries Act 1976.

137 An Blascaod Mor Teoranta ^ Commissioners of Public Works (No 3) [2000] 1 IR 6 at 19, per Barrington J. 

■’38 Jackson et at, above note 11, at 293.

139 J Abramson, We, The Jury: The Jury System and the Ideal of Democracy (Harvard University Press,
2000)at 131.

1̂ °̂ Jury Sen/ice, above note 97, at 166.
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identified a need to prevent “the manipulation of the racial or gender composition of 

Ouries]"''' '̂' but its recommendation of a very slight reduction in the number of challenges 

from seven to five would be unlikely to achieve this. Peremptory challenges were 

abolished in England and Wales in 1988‘''̂ 2 and in Northern Ireland in 2007.

Oath

Jurors have the option of swearing a prescribed religious oathj'^'* or an oath which 

coheres with their religious belief better than the prescribed oath,'''^^ or a secular 

affirmation."'^® In its 1990 report on oaths and affirmations the Law Reform Commission 

observed: "[Tjhere is...a danger that a juror who has affirmed [instead of taking the oath] 

will be regarded with suspicion, consciously or unconsciously, by his fellow jurors.

Attitudes have changed considerably since that observation was made, but the 

established nature of the oath may still make opting for an alternative oath or the 

affirmation awkward for the individual juror.

Role of the trial judge

The trial judge presides over the conduct of the trial, makes rulings on matters of law and 

charges the jury in relation to its task at the close of the evidence."''^® During the course of 

a trial, a judge may discharge a juror at any time,'''^^ so long as the jury does not fall below 

the statutory minimum of ten j u r o r s . T h e  discharge may be for many reasons, including

I'll Ibid, at 167.

■'''2 Section 118 of the Criminal Justice Act 1988.

Article 15 of the Juries (Northern Ireland) Order 1996, as amended by s 13 of the Justice and Security 
(Northern Ireland) Act 2007.

The oath is provided in s 19(1) of the 1976 Act as follows: “ I will well and truly try the issue whether the
accused is (or are) guilty or not guilty of the offence (or the several offences) charged in the indictment
preferred against him (or her or them) and a true verdict give according to the evidence.” Emphases original.

Section 18(3) of the 1976 Act. This option is specifically targeted at persons who are religious but not of 
the Jewish or Christian faiths.

Section 18(2) of the 1976 Act. Witnesses have the same options open to them in terms of oaths and 
affirmations. They may swear a prescribed religious oath (s 2(1) of the Oaths Act 1909), another religious 
oath binding on their conscience (s 2(2) of the Oaths Act 1909) or a secular affirmation (s 1 of the Oaths Act 
1909).

Law Reform Commission, Report on Oaths and Affirmations (LRC 34-1990, Dublin, 1990) at 37.

The summing up and the potential for the judge to comment on the evidence are discussed in Chapter 7. 

Section 24 of the Juries Act 1976.

Section 23 of the Juries Act 1976.
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illness, family circumstances or juror misconduct which has not infected the impartiality of 

the rest of the j u r y . I n  the event that something happens during the trial which causes 

prejudice which cannot be undone by a curative direction, the judge will discharge the 

e n t i r e  j u r y . ■ '^ 2  Examples include prejudicial media reporting, witness or jury intimidation or a 

revelation of serious jury impropriety.''^^ If the judge refuses to accede to a defence 

submission to discharge the jury, that refusal may later become a ground of appeal. The 

judge must also ensure that there is sufficient evidence on which a jury properly directed 

could convict, in accordance with the principles set down \r\ R v  Galbraith. I f  she is not 

so satisfied, she must direct the jury to acquit.''^5

Power of ju ry  to question witnesses

Juries may put questions to witnesses,"'^® although this is almost never done now. After the 

judge has delivered his summing up a jury is entitled to have a witness recalled and may 

address further questions to them.''^^ This practice has also fallen out of use.

Separation

Section 25(1 )(a) of the Juries Act 1976, as inserted by s 58 of the Civil Law (Miscellaneous 

Provisions) Act 2008, provides that “jurors may, at any time before they retire to consider 

their verdict, separate unless the judge otherwise directs.” The previous rule, found in s 25 

prior to the 2008 Act, was to the same effect^^® and was considered in People (DPP) v

In the English case of R v Alexander and Steen [2004] EWCA Crinn 2341 the Court of Appeal adverted to 
the fact that the trial judge had discharged a juror in that case when other jury members complained that he 
was malodorous. [2004] EWCACrim 2341 at para [58].

’ 52 Curative directions are discussed in Chapter 7.

See, for example, E Keogh, “School bus Crash Trial Collapses on ‘Juror’ Issue”, The Irish Times, 26 July 
2007; “Allegations of Intimidation as Murder Trial Collapses”, The Irish Times, 29 July 2004.

[1981] 73 Cr App R 124. Galbraith was cited with approval by Denham J in People (DPP) i/ M  
(Unreported, Court of Criminal Appeal, 15 February 2001). For subsequent applications of the Galbraith 
principles in Irish law, see for example. People (DPP) Dundon [2008] lECCA 14; People (DPP) v Daly 
[2009] lECCA 90.

155 Directed acquittals, along with jury acquittals in certain circumstances, may now be appealed by the DPP 
under s 23 of the Criminal Procedure Act 2010.

156 The State v Kelly and Gorman [1925] 2 IR 73 (CCA).

157 Attorney General v McDermott [1933] 1 IR 512 (CCA); People (AG) v O'Brien [1963] 1 IR 65 (SC).

158 The section was amended to change the rule on sequestration, which is discussed later in this chapter
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Marley}^^ It was argued that a serious irregularity had occurred during the trial when one 

of the jurors had lunched with a friend instead of with her fellow jurors. The Court of 

Criminal Appeal dismissed this ground on the basis that the incident happened before the 

jury began deliberating and at a time when the judge had not given a direction pursuant to 

s 25 that the jury should not separate before considering its verdict. This outcome was 

logical on the basis of the wording of s 25; in the absence of a direction enjoining them not 

to separate, a jury which had not commenced its deliberations was free to do so. The 

corollary of this wording was that a jury could not separate if it was considering its verdict, 

and this issue also arose in Marley.

Four jurors were given permission to make phone calls from the judge’s chambers after 

the summing up had been completed. The trial judge gave directions to the remaining jury 

members which he asked them to share with their absent colleagues. It also appeared that 

deliberations may have started before the absent jurors returned. The Court of Criminal 

Appeal emphasised “the importance which has always been attached to the principle that 

the jury must not separate, once they have retired to consider their verdict, until they 

deliver that verdict or are discharged from doing so”''^° and characterised the sequence of 

events in the trial as “irregular and unsatisfactory.”''®̂ The applicant’s convictions for fraud 

offences were q u a s h e d . While the outcome is undoubtedly correct the reason given for 

the decision by the Court is too broadly stated. The Court emphasised the fact of 

separation whereas the judge’s failure to refrain from giving further directions and his 

omission to instruct the jurors not to deliberate until the telephoning jurors had returned 

were the specific issues of concern. Keane J appeared to be influenced by the common 

law rule against non-separation but the fact that that rule was not absolute had been 

recognised \n R v NeaP^^ by Lord Goddard, where he stated: “No doubt, if a juror is taken 

ill or wishes to relieve himself, the court can permit the bailiff to take him from the jury 

room for the purpose of medical attention or of going to the water closet but he must 

remain in the charge of the bailiff.”''®'̂  In cases subsequent to Marley \he Irish courts began

159 [1985] ILRM 17 (CCA).

160 Ibid, at 21 -  22.

161 Ibid, at 21.

i®2 An incorrect jury direction on identification evidence and the incorrect admission of certain other evidence 
also contributed to the quashing of the verdicts.

163 [1949] 2 KB 590.

164 Ibid, at 595.
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to recognise that the non-separation rule could be subject to exceptions and permitted 

jurors to separate from the other jurors during the deliberation period in order to milk 

c o w s a n d  remove a car from a car park which was closing.''®® In both cases the 

separating jurors were escorted to and from the court. Where a separation occurs, the 

remaining jurors must be told to suspend deliberations until the return of the absent juror.

The law relating to separation has now been clarified by Section 25(1 )(b) of the 1976 Act, 

as inserted by s 58 of the Civil Law (Miscellaneous Provisions) Act 2008, which provides 

that deliberating jurors may separate for periods directed by the judge. This provision was 

subject to judicial scrutiny in People (DPP) y Hanley.^^^ One of the unsuccessful 

arguments made by the applicant in seeking leave to appeal was that some members of 

the jury were obsen/ed smoking cigarettes outside after they had been sent to their room 

to deliberate. The argument as relayed in the reported judgment is very vague but it clearly 

relates to the question of an impermissible separation. Fennelly J stated that s 25(1 )(b) 

appeared “to require some, even if it be minimal, degree of formality if one or more jurors 

is to separate from the remainder.”"'®® The trial judge had given permission early in the trial 

for cigarette breaks and had assumed that this included the period of deliberations. 

According to Fennelly J, a special direction should have been given just before 

deliberations began, reminding the jury “of the general obligation to remain together for 

their deliberations and of the need to ask the judge for any break in this.” ®̂̂ He added that 

the wording of any such direction should be recorded. While recommending a more 

structured approach to permitting separation, the Court held that no material irregularity 

had occurred. It is noteworthy that in Hanley the Court made no reference to the 

desirability of an entire jury being brought outside when some of its members require a 

smoke.‘'^° While this approach is not suitable for all separations, most notably toilet breaks, 

it reduces the possibility of a number of jurors discussing the case when others are not 

present.

165 People (DPP) V Gavin [2000] 4 IR 557 (CCA). The verdict was quashed on other grounds. This case will 
be discussed further presently.

166 people (DPP) V MK  [2005] 3 IR 423 (CCA).

16^2011] 1 IR 247 (CCA).

168 Ibid, at 261.

169 ibid, at 262.

1̂ 6 This procedure for juror cigarette breaks is referred to in R i/ McDonnell [2009] EWCA Crim 1456 at paras 
[14] and [15].
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Sequestration

The traditional response to the non-separation rule during deliberations has been to permit 

deliberations to continue for as long as necessary, including through the nightJ^'' With the 

realisation that such an approach was not conducive to good decision-making, and carried 

with it the “danger that verdicts would be reached due to exhaustion or a desire to be 

released rather than on a full consideration of the e v i d e n c e , ” ' ' ^ 2  the courts began 

sequestering deliberating juries in hotels at night.''^^ ^ 5  discussed above, s 25(1 )(b) of the 

1976 Act^ "̂  ̂ now provides that deliberating jurors may separate. One major effect of this 

amendment is that deliberating jurors are no longer sequestered in a hotel at night as a 

matter of course, although the judge retains a discretion to order such sequestration in 

individual cases. The purpose of sequestration is to keep the jurors together, free from 

outside influences, for the period of their deliberations. Under the reformed law, a 

deliberating jury is sent home for the night in the vast majority of cases. The spectacle 

described by Devlin has thus become a rarity: "Many a housewife must have been startled 

by the call of a policeman asking for a case of her husband's night t h i n g s . I f  jurors are 

sequestered at the discretion of the judge, it must be clearly stated that they are not to 

deliberate until they return to their jury room. It was held in People (DPP) v Gawn^^^that 

sequestered jurors should be free to relax in the evening and that a trial judge’s direction 

that they could continue their deliberations after dinner in the hotel should not have been 

given."I

In People (DPP) i/Ke//y (Unreported, Court of Criminal Appeal. 9 February 1994) the jury began 
deliberating at 3.15pm and continued deliberating until 2.58am, convicting the applicant of drugs offences by 
majority verdict. While Egan J questioned “the propriety or wisdom of keeping a jury cooped up until this hour 
at the end of a lengthy trial” (page 7 of the judgment) the verdicts were quashed on the basis that the judge 
had not informed the jury of its right to disagree and his failure to discharge the jury because of prejudicial 
media reporting during the trial.

People (DPP) V MJ [2008] 2 IR 410 at 414, per Finnegan J.

The sending of juries to special accommodation overnight was not entirely new. Until 1976, juries trying 
murder, treason and treason felony were sequestered for the entirety of the trial under s 63(1) of the Juries 
Act 1927. See also Chapter 1.

This was inserted by s 58 of the Civil Law (Miscellaneous Provisions) Act 2008.

175 Devlin, above note 88, at 42.

176 [2000] 4 IR 557 (CCA).

The Court of Criminal Appeal took the opportunity to criticise the judge’s direction on sequestration, in 
spite of the fact that it quashed the verdict on unrelated grounds.
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Case-law on deliberations

In a break with the historical treatment of deliberating juries,"''^® the modern law 

emphasises that no pressure may be brought upon them. They must not be made to hurry, 

or forced to reach a verdict where none is forthcoming. These concepts were eloquently 

set down by Cassells J in /? u McKenna’''̂ :̂

It is a cardinal principle of our criminal law that in considering their verdict, 

concerning, as it does, the liberty of the subject, a jury shall deliberate in complete 

freedom, uninfluenced by any promise, unintimidated by any threat. They still stand 

between the Crown and the subject, and they are still one of the main defences of 

personal liberty."'®'’

In that case convictions arising out of a theft were quashed because the trial judge told the 

jurors, who had deliberated for over two hours, that they had already inconvenienced him 

by forcing him to change his travel arrangements, that he would be leaving the building ten 

minutes later and that unless they had reached a verdict by then they would be kept 

together for the night and resume their deliberations in the morning. They returned with 

guilty verdicts six minutes later. Cassell J’s statement of principle in McKenna has been 

cited with approval in both England and Ireland."'®'' Pressure can manifest itself in many 

forms. A trial judge should not refer to the cost or other implications of a failure of the jury 

to reach a verdict.''®^ The Court of Criminal Appeal has, on more than one occasion, had to 

remind trial judges that they should not permit jurors to decide whether deliberations 

should be adjourned or permitted to continue when the end of the working day is 

reached.■'®3 The judge is best placed to assess if it would be unwise to permit further 

deliberation when the jury may be tired. Given the choice, jurors might well rush to make a

This subject is discussed in Chapter 1.

1̂ 9 [1960] 1 Q B 4 1 1 .

180 Ibid, at 422.

■'81 See, for example, the comments of Kearns J in People (D P P) v Kelly [2006] 4 IR 273 at 281; R  \/ Lucas  
(Unreported, Court of Appeal, 14 June 1991).

182 See, for exam ple, “Conviction for Oral Rape Reversed on Judge’s Rem arks”, The Irish Times, 31 March 
2012 .

183 people (D PP) V Finnam ore  (Unreported, Court of Criminal Appeal, 21 Novem ber 2005); People (D P P) v 
/W J[2008]2  IR 4 1 0 .
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decision to avoid having to attend court for another day. When deciding whether 

deliberation should be adjourned, the trial judge “may, and perhaps should, ascertain the 

jury's views but the ultimate decision must be his.””'®'̂

If jurors are having difficulty reaching a decision over an extended period, the time will 

come where the trial judge should inform them that the trial may end without a verdict in 

such circumstances. The time at which they are informed of the possibility of disagreeing 

is a matter for the discretion of the trial judge and is very dependent on the individual case. 

As Kearns J observed in People (DPP) v Kelly''^^:

At some stage clearly such a direction must be given, but the timing will depend on 

the length and nature of the case, its complexity or otherwise, the nature of any 

questions raised by the jury itself and any other circumstances pertaining to the 

particular case, subject of course to the overriding requirement that the jury remain 

free and unpressured in its deliberations."'®®

In Kelly the Court of Criminal Appeal rejected an argument that the trial judge had erred in 

repeatedly refusing to inform a jury in a murder trial of its right to disagree. The jury 

deliberated for almost ten hours and spent two nights in a hotel before returning a majority 

verdict of guilty. It was argued that the trial judge’s refusal to advise the jury that they could 

disagree created the impression that the jurors would not be released from service until a 

verdict was reached. The appeal court stated that there was no evidence of “deadlock or 

intractable differences” ®̂̂ which would have rendered a direction on the possibility of 

disagreement advisable. It also pointed to the danger of informing a jury prematurely of the 

potential for a hung jury. These points are cogent. One can readily appreciate that the 

chances of a verdict being reached might be adversely affected if the question of an 

impasse was raised pre-emptively.

184 People (DPP) V MJ [2008] 2 IR 410 at 416, per Finnegan J.

185 [2006] 4 IR 273.

186 Ibid, at 283.

187 Ibid, at 285.
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In People (DPP) v a juror needed to collect her child from a creche and became 

stressed about it. A verdict was reached shortly after the trial judge had dispatched Gardai 

to collect the child and the jury had recommenced its deliberations. The Court of Criminal 

Appeal noted that the juror feared how the child would react to being collected by 

strangers. Denham J stated:

[T]he court is concerned with the apparent pressure of time placed upon the juror. 

While the effect on the jury may only be speculated upon by this court, it is a matter 

for concern...A jury should be free to deliberate free from any form of time pressure. 

A jury should not be made to feel that a juror is under pressure to remain in the jury 

room in circumstances where he or she is under a degree of stress.

The appellant’s convictions for sexual assault were quashed because of the possibility that 

pressure affected the verdict. The Court of Criminal Appeal has approved the principle that 

a jury should not sit for longer than three and a half hours and should not deliberate after 

7.30pm in the evening, while adding that it was “not a mandatory r u l e . T h e  judge may 

permit the deliberations to exceed these limits if she believes that a verdict is imminent, 

but to do so to a significant extent would be to invite an appeal.

Majority verdicts

The constitutionality of majority verdicts was discussed above. The statutory scheme 

which provides for them will now be considered. Section 25(3) of the Criminal Justice Act 

1984 states that a trial judge shall not accept a majority verdict unless it appears to her 

that “the jury have had such period of time for deliberation as the court thinks reasonable 

having regard to the nature and complexity of the case." It further provides that a majority 

verdict shall not be accepted unless the jury have had at least two hours deliberation. 

These requirements are clearly lifted from English legislation.''Q'' It is a matter for the 

judge’s discretion, taking into account the facts of the individual case, as to when, once the 

two hours have elapsed, she should inform the jury that she will accept a majority verdict.

188 [2010] 1 IR 577 .

189 Ibid, at 588.

People (DPP) v Finnamore (Unreported, Court of Criminal Appeal, 21 November 2005) at page 3 of the 
unreported judgment.

Section 17(4) of the Juries Act 1974.

110



The Court of Criminal Appeal has stated that when the judge gives the majority direction, 

she should send the jury back to their jury room rather than seeking or accepting a 

majority verdict i m m e d i a t e l y . Unsurprisingly, the courts have refused to Include periods 

where the jury is in the jury box being recharged or is going between the courtroom and 

the deliberation room, as part of the minimum period of deliberation under the Act.''^^ The 

language used in s 25(3) is prohibitory and should not be watered down by judicial 

discretion.

Another issue which has arisen is whether a correction of her initial summing up by the 

judge (a recharge) restarts the clock for the purposes of calculating the two hour minimum 

period for a majority verdict. The applicant in People (DPP) y Kenny'^^^ was allegedly 

involved in a fracas and was charged with three counts arising out of it, namely 

manslaughter, assault occasioning actual bodily harm and violent disorder. In his initial 

charge to the jury the trial judge directed the jury that they had to return like verdicts for the 

three offences. The judge gave the jury the majority direction after five hours of 

deliberation. When the jury had been deliberating for seven hours the judge redirected 

them on the issue of like verdicts. He stated that he had made a mistake in his summing 

up and that the jury should consider the counts separately and return the verdicts which 

they considered appropriate on the facts. Within less than two hours following the 

recharge, majority verdicts of guilty of violent disorder and of assault occasioning actual 

bodily harm were returned. The applicant argued that in order to comply with s 25, two 

hours of deliberation had to pass after any redirection before a majority verdict could be 

accepted, irrespective of how much deliberation had occurred previously. The Court of 

Criminal Appeal disagreed, stating that there was no such stipulation in s 25 and nor could 

it be inferred. It was the total period of deliberation, not the period of deliberation following 

a recharge, which fell to be considered.

The English and Irish provisions diverge on the minimum number of jurors required for a 

majority verdict. Under s 25, there must be at least eleven jurors with a majority of ten.

In England, by contrast, a verdict to which nine jurors agree is acceptable if the number of

192 people (DPP) V M cKeever[:994] 2 ILRM 186 at 194 -  195,

193 people (DPP) V Kelly [^989] ILRM 370. 

i94[2003]4 IR 162 (CCA).

Section 25(1) of the Criminal Justice Act 1984.
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jurors has fallen to ten.''®  ̂ In both jurisdictions, where the verdict is guilty the foreman must 

state the number of jurors who agreed and disagreed with the verdict in open c o u r t . T o  

avoid doubt, section 25 contains a statement absent from the corresponding English 

section: “The court shall cause the verdict of the jury to be taken in such a way that, where 

the verdict is one of not guilty, it shall not be indicated whether the verdict was unanimous 

or by a majority.” While the permanent introduction of majority verdicts in Ireland came 

almost 20 years after their coming into force in England, they are a relatively new 

innovation in a number of Australian jurisdictions and are subject to severe restrictions. For 

example, they were introduced in New South Wales in 2006 and the jury may not return a 

majority verdict until it has deliberated for eight h o u r s . I n  Queensland the same 

minimum period of deliberation is required before a majority verdict is permissible, unless 

the trial judge believes a shorter period is reasonable having regard to the complexity of 

the trial.''^^ Further, in Queensland majority verdicts are not permitted in murder trials or at 

the trial of any offence which may result in the imposition of a life sentence.

Jury interference

Improper approaches to or contact with members of a jury are punishable under a range of 

common law rules and under statute.^O"' Jurors comprise a category interference with 

which amounts to a common law contempt of court.^o^ The mens rea for contempt of court 

occasioned by interference with the administration of justice is not clear2°3 and its fine and 

imprisonment penalties are unlimited.2°^

Section 17(1 )(b) of the Juries Act 1974. A majority of nine is also permitted in civil case in Ireland: s 95 of 
the Courts of Justice Act, 1924.

Section 25(2) of the Juries Act 1976 and s 17(3) of the Juries Act 1974.

■'3® Section 55F of the Jury Act 1977 (as inserted by s 1 of Schedule 1 of the Jury Amendment (Verdicts) Act 
2006).

Section 59A (6) of the Jury Act 1995, as inserted by s 8 of the Criminal Code and Jury and Another Act 
Amendment Act 2008.

2°° Section 59(1) of the Jury Act 1995, as inserted by s 8 of the Criminal Code and Jury and Another Act 
Amendment Act 2008.

20'’ See further, M Coen, “Interference with Jurors and its Potential Legal Consequences” in I Bacik and L 
Heffernan (eds). Criminal Law and Procedure Review (Firstlaw, 2011) 130. Hereinafter Coen, “ Interference.”

Law Reform Commission, Consultation Paper on Contempt o f Court (Dublin, 1991) at 126.

203 D Eady and A T H Smith, Arlidge, Eady & Smith on Contempt (Sweet & Maxwell, London, 2005) at 773; 
PA McDermott, “Contempt of Court and the Need for Legislation” (2004) 4(1) JSIJ 185 at 192-193.

For an Irish contempt case relating to jury interference, see In Re MM [1933] 1 IR 299.
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Those who interfere with jurors may also be prosecuted for perverting the course of 

justice. This occurred in a recent Irish case, where the accused had told a juror he would 

be “looked after” if he acquitted.^os \n R v  LalanP^^ the appellant juror was convicted of 

perverting the course of justice for repeatedly communicating with the accused persons, 

thus infringing what the trial judge called the “veritable Chinese wall” between jurors and 

defendants. However, on appeal the conviction was quashed on the basis that it had not 

been shown that her actions had been accompanied by the requisite intent to pervert the 

course of justice. The overlap between the actus reus of contempt and perverting the 

course of justice has been noted.^o^

While the offences of contempt and perverting the course of justice are of wide application 

to interference with the administration of justice, the common law crime of embracery is 

jury-specific. The continued existence of embracery was confirmed by the Court of 

Criminal Appeal in People (DPP) v WalshP^ The definition adopted by the court was that 

which featured in the last reported English case on embracery, R v Owen,^^^ namely “any 

attempt to corrupt or influence or instruct a jury, or any attempt to incline them to be more 

favourable to the one side than to the other, by money, promises, letters threats or 

persuasions.” '̂'  ̂A juror need not act on foot of the embracery^^”' and the offence also 

covers the payment of money to a juror post-verdict, even where such a reward was not 

adverted to prior to the delivery of the verdict.2''2 The offence attracts a punishment of up 

to life imprisonment.2^^

205 He was sentenced to three years in prison, with 18 months suspended. See “Man jailed for jury 
interference”, available at http://www.rte.ie/news/2010/1112/carrolld.html (last visited 24 September 2012). 
See also, “3 yrs [sic] jail for nobbling trial juror”. The Irish Daily Mirror, 13 November 2010.

20® Unreported, Court of Appeal, 22 January 1999.

207 T O'Malley, The Criminal Process (Round Hall Thomson Reuters, Dublin, 2009) at 632.

208 [2009] 2 IR 1. The case dates from 2006.

209 [1976] 3 All ER239.

210 [2009] 2 IR 1 at 4.

211 G McBain, “Abolishing Some Obsolete Common Law Crimes” (2009) 20 King’s Law Journal 89 at 109. 
He cites Coke for this proposition.

212 Ibid, at 110. The cases invoked are from the fifteenth century.

213/fa/d. at 112.
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A statutory offence of jury intimidation was created by s 41 of the Criminal Justice Act 

1999. The relevant part^’’'* of section 41(1) provides:

[A] person (a) who harms or threatens, menaces or in any other way intimidates or 

puts in fear another person who is...a juror or potential juror in proceedings for an 

offence, or a member of his or her family, (b) with the intention thereby of causing 

the...course of justice to be obstructed, perverted or interfered with, shall be guilty of 

an offence.

“Potential juror” is defined in s 41(2) as “a person who, at the time an offence under this 

section is alleged to have been committed, has been summoned for jury service but has 

not been empanelled as a juror to serve on a particular jury.” It is noteworthy that “a 

member of his or her family" was defined at the time of the Irish legislation’s enactment so 

as to include “any person who is cohabiting or residing with him or her.” '̂'^

The s 41 offence is punishable on summary conviction with a fine of up to £1500 and/or 

imprisonment for a term up to 12 months.^^s jh e  maximum period of imprisonment for 

conviction on indictment was increased from 10 to 15 years by the Criminal Justice 

(Amendment) Act 2 0 0 9 .2 ^̂  penalties provided by Irish law are significantly higher than 

those under the equivalent legislation in England and Wales, which provides for a 

maximum prison sentence of six months on summary conviction and five years on 

indictment.^is Figures from 2008 revealed that 30 prosecutions were commenced under s 

41 in 2003, 30 in 2004, 22 in 2005 and 42 in 2006.219

The section also criminalises the intimidation of the following persons: persons assisting the Gardai in the 
investigation of an offence, witnesses and potential witnesses, and members of their families.

Section 41(4)(c) of the Criminal Justice Act 1999.

Section 41(5)(a) of the Criminal Justice Act 1999.

Section 41(5)(b) of the Criminal Justice Act 1999, as amended by s 16 of the Criminal Justice Act 2009.

2̂® Section 51(6) of the Criminal Justice and Public Order Act 1994.

The figures were provided by the then Minister for Justice, Brian Lenihan TD, in the Dail. No breakdown 
was given in relation to the figures so the number of prosecutions which related to intimidation of jurors, as 
opposed to witnesses and persons assisting the Gardai with investigations, is unclear. See Dail Debates, 4 
March 2008, vol 649, col [132].
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Inapplicability of consultative case stated procedure

The consultative case stated procedure, which enables the Circuit Court to address 

questions of law to the Supreme Court,220 may not be used during a jury trial. This was 

held by the Supreme Court in People (AG) v McGlynnP'^ The trial judge had interrupted 

the defendant’s trial on larceny and firearms charges to seek clarification on the law 

applicable to a situation where the accused was insane at the time he committed an 

offence. The Supreme Court declined to entertain the case stated, finding that the trial 

judge had acted outside his jurisdiction in invoking the procedure during a trial by jury. The 

judges emphasised the language of s 16 of the Courts of Justice Act 1947, which sets 

down the case stated procedure for the Circuit Court. In particular, they stressed that part 

of the provision which said that the Circuit Court judge could avail of the case stated 

mechanism in relation to a matter “pending before him." 6  Dalaigh CJ, with whom Haugh J 

agreed, was of the view that in a jury trial it could not be said that the issue of guilt or 

innocence was pending before the judge, instead being squarely before the jury .222 Budd J 

took the view that s 16 could only be satisfied where an issue fell to be decided by a judge 

alone, and that in a trial on indictment the matter was pending before both the judge and 

the jury.223 Fitzgerald J was of the same view as Budd and Walsh J agreed with both 

of their judgments. While the emphasis on whether the trial was pending before the jury 

alone or before the judge and jury differed as between the judgments, all were agreed that 

s 16 did not apply in a jury trial. A number of the judges observed how unsatisfactory it 

would be if the contrary interpretation were taken and the trial judge’s approach was 

permissible. In particular, the difficulties of recall which would be experienced by jurors in a 

trial adjourned until the Supreme Court would rule on the case stated were highlighted .225

220 Section  16 of the Courts o f Justice Act 1947 . A  sim ilar procedure w h ereb y  the District C ourt can re fer a 
point of law  to the High Court for determ ination is provided in s 5 2  o f the Courts (S u pp lem enta l Provisions) 
Act 19 61 .

221 [19 67 ] 1 IR 2 3 2 .

222 Ibid, a t 23 8 .

223 Ib id, a t 2 4 1 .

224 Ib id, at 24 5 .

225 Ib id, a t 2 4 3 , p e r  Budd J; ibid, at 24 5 , p e r  F itzgerald  J. 6  D ala igh  C J noted that if it w as  the intention of the  
O irea ch tas  that the procedure w as availab le  in jury trials, the C ourt would have to uphold that, irrespective of 
its d isad vantages . Ibid, at 23 7 .
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Appeals

A person convicted by a jury may appeal their conviction to the Court o f Criminal Appeal. 

Previously the person could only appeal with the leave of the trial judge or, failing that, the 

appeal court i t s e l f , 2 2 6  but that requirement has recently been a b o l i s h e d  227 jh e re  are 

innumerable reasons why an appellate court might quash a conviction 22s Errors of law on 

the part of the judge leading to incorrect rulings or misdirections comprise a frequent basis 

for successful appeals. The focus of the current research is on the approach of the 

judiciary to jury-related issues on appeal. In the chapters which follow the potential for 

appellate arguments in areas such as apprehended juror bias, juror misconduct and 

prejudicial publicity will be seen.

An appellant before the Court of Criminal Appeal may succeed in arguing that irregularities 

occurred at her trial but still have her conviction affirmed if the Court is of the view that “no 

miscarriage of justice has actually occurred."229 |t is difficult to find examples of cases 

where this proviso was applied in spite of the Court finding serious infractions relating to 

jury matters, presumably because if the Court makes a finding that the jury is 

compromised in some way or has been exposed to very prejudicial material it becomes 

difficult to state with confidence that a miscarriage of justice has not occurred. The 

convicted person may appeal a decision of the Court of Criminal Appeal to the Supreme 

Court if the Supreme Court certifies that the decision involves a point of law of exceptional 

public importance.23°

It may also be argued on appeal that a jury verdict is perverse or inconsistent, but the 

courts are reluctant to quash verdicts on these grounds. An example may be seen in the 

case of People (DPP) vA D P '' The applicant argued that the decision of the jury to convict

226 Section 31 of the Courts of Justice Act 1924.

227 Section 31(b) of the Criminal Procedure Act 2010. The leave requirement in respect of appeals from 
decisions of the Special Criminal Court has also been abolished: s 44(1) of the Offences Against the State 
Act 1939, as inserted by s 32 of the Criminal Procedure Act 2010.

228 Section 3 of the Criminal Procedure Act 1993 provides the options open to the Court of Criminal Appeal in 
deciding an appeal, including quashing the verdict.

229 Section 3(1 )(a) of the Criminal Procedure Act 1993.

230 Section 22(2) of the Criminal Justice Act 2006. A similar provision was previously located in s 29 of the 
Courts of Justice Act 1924.

231 [2008] IECCA101.
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him on charges of rape and assault causing harm but to acquit on a charge of sexual 

assault was perverse. The trial judge had stated that the three charges constituted a 

“package” and that logically the same verdict should be returned in respect of each of 

them. The applicant also argued that the fact that the jury acquitted on one of the charges 

showed that the jury did not find the complainant entirely credible. The Court of Criminal 

Appeal dealt briefly with this ground of appeal. Denham J stated: “[T]he verdicts are not 

inconsistent but rather reflect a diligent and conscientious approach on the part of the jury 

to their function.”232

A verdict may not be quashed on the basis that the appeal court might have come to a 

different view if it had tried the case itself. In People (DPP) v EganP^ McCarthy J stated:

Save where a verdict may be identified as perverse, if credible evidence supports 

the verdict, the Court of Criminal Appeal has no power to interfere with it. To permit 

verdicts on criminal trials [sic] to be upset [in this way] would seem to me to be a 

denial of the validity of trial by jury.^^^

There is much to commend the notion that it is not the role of an appeal court to substitute 

its own view for that of the fact-finder which has received the evidence first-hand. Almost 

every accused person would be in a position to argue that the subjective assessment of 

evidence at their trial was incorrect. Were the courts to entertain such arguments they 

would most certainly be involved in the “usurpation of the jury’s function.”2̂ 5

In addition to appeals by the convicted person, there is provision for appeals by the 

prosecution. Formerly, this was limited to an appeal to the Supreme Court on a point of law 

where an acquittal had been directed by the judge on the basis of that point of law.236 This 

procedure has now been broadened to include any point of law arising during the trial.237 

The reformed provision maintains the principle of the old law that the appeal is without

232 itjid. Paragraph numbers are not provided in the judgment.

233 [1990] ILRM 780 (SC).

234 Ibid, at 784.

235 Ibid, at 789, per O’Flaherty J.

236 Section 34 of the Criminal Procedure Act, 1967.

237 Section 34 of the Criminal Procedure Act, 1967, as inserted by s 21 of the Criminal Justice Act 2006.

117



prejudice to the acquittal. Another species of without prejudice appeal is provided in s 22 

of the Criminal Justice Act 2006, which provides that the prosecution may appeal a 

decision of the Court of Criminal Appeal in favour of any person to the Supreme Court, if 

that court, or the DPP or Attorney General certify that the case involves a point of law of 

exceptional public importance 238

As mentioned earlier in this chapter, s 23 of the Criminal Procedure Act 2010 provides for 

“with prejudice appeals” in certain circumstances. This is a truly radical development which 

represents a break with the common law notion of the sacred nature of acquittals. Section 

23(3) provides that the DPP can only appeal under s 23 where the trial judge or the appeal 

court erroneously excluded compelling evidence or where the trial judge directed an 

acquittal which was wrong in law in circumstances where there was sufficient evidence for 

a jury to reasonably convict. This change in the law was recommended by the Balance in 

Criminal Law Review Group, which argued that there is “a very strong public interesf’^̂ s in 

ensuring that accused persons do “not benefit from a miscarriage of justice by reason of 

an erroneous ruling on a point of law by the trial judge."2̂ °

Retrials

The Court of Criminal Appeal has the option of ordering a retrial when it quashes a 

conviction^^i and there are other situations in which retrials may also arise. Where a trial 

ends without a verdict, whether by reason of jury disagreement or the collapse of the trial 

because of some irregularity, a retrial may be held. If the retrial results in no verdict it may 

be possible to have another retrial. However, a retrial may be prohibited if there is a real 

risk of an unfair trial. This was the view of a unanimous Supreme Court in DS v Judges of 

the Cork Circuit, w h e r e  the Supreme Court prohibited the DPP from subjecting the 

applicant to a third trial on charges of sexual assault. The first two trials had ended when 

the respective juries were unable to reach a verdict. The Supreme Court held that the 

principle of double jeopardy was inapplicable in cases where a jury disagreed, with Kearns

238 Section 29 of the Courts of Justice Act 1929, as amended by s 22 of the Criminal Justice Act 2006.

239 Balance in the Criminal Law Review Group, Final Report (Dublin, 2007) at 195.

240 Ibid.

2'*’' Section 3(1 )(c) of the Criminal Procedure Act 1993.

242 [2008] 4 IR 379 (SC).
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J citing the case of People (AG) \/ Kelly (No 2̂ 243 for this proposition. Relying on the fair 

trial rights protected by Art 38.1 of the Constitution, the Court found that consistently 

retrying a person in the face of jury disagreements could amount to a breach of that article. 

The Court eschewed stipulating a number of retrials which would be unacceptable in every 

case, preferring an approach which would take into account the circumstances, including 

the reason why the initial trial had ended, the seriousness of the offence, the effect of the 

retrial on the accused and the presence of delay, if any. In prohibiting a third trial Kearns J 

appeared to rely on the suffering caused to the applicant and to his family by the 

continuation of legal proceedings against him. Denham J explicitly stated that the trial was 

not prohibited by virtue of these factors alone, and referred to the fact that the applicant 

had also been unsuccessfully tried twice in relation to allegations made by another 

complainant. She placed significance on the fact that If the Court were to permit a retrial in 

the case before it, the applicant would be going on trial for the fifth time. Taking all the 

circumstances of the case into account, she said that another retrial would be “oppressive 

and u n f a i r . I n  the subsequent case of AP \/ DPP^^^ the Supreme Court refused to 

prohibit a fourth trial of the applicant for indecent assault where the three previous trials 

had collapsed during evidence given by the first witness, the complainant. Denham J 

observed that the case was very different from situations in which earlier trials had ended 

in jury deadlock.

Section 9 of the Criminal Procedure Act 2010 implements another recommendation of the 

Balance in Criminal Law Review Group '̂^® by providing that the DPP may apply for a retrial 

order where a previous acquittal has been tainted. The Review Group argued that if 

acquittals achieved by jury tampering could be revisited that would serve as a deterrent 

against such interference.^^^ The person acquitted or another person must have been 

convicted of an offence against the administration of justice, as defined in s 7 of the Act, in 

relation to the trial in which the acquittal was secured. Among the offences listed in s 7 of 

the Act which can render a conviction tainted are the intimidation offence contained in s 41 

of the Criminal Justice Act 1999; attempting to pervert the course of justice; and conspiring

243 [1938] 1 IR 109 (CCA).

[2008] 4 IR 379 at 396.

245 [2011] 1 IR729 (CCA).

246 Balance in the Criminal Law Review Group, Final Report (Dublin, 2007) at 214.

247 Ibid, at 212.
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or inciting another person to engage in these acts. Problematically, embracery is omitted 

from the list

Conclusion

The purpose of this chapter has been to set down the parameters within which Irish jury 

trials operate. Contrasts with the position of the jury in England and Wales have also been 

highlighted. It has been demonstrated that the Irish courts have taken a selective 

approach when determining the essential features of jury trial demanded by the 

Constitution. This is most notable in respect of the unanimity principle. This purposive 

interpretation of the constitutional guarantee has enabled the jury to keep pace with social 

change, although some have criticised a dearth of rigorous reasoning along the way. By 

contrast, the courts have interpreted the legislation regulating jury trial quite strictly.

While the Criminal Procedure Act 2010 introduced radical reforms in the area of double 

jeopardy, in general statutory reform of the criminal jury has been neglected. A final report 

from the Law Reform Commission containing more radical proposals than its consultation 

paper would make a good contribution to enlivening the discourse on issues such as jury 

composition and peremptory challenges. There is a clear need for reform in areas such as 

jury interference, where the law is derived from multiple statutory and common law 

sources. The law relating to appeals has become increasingly complex in recent years and 

would benefit from consolidation.

Having discussed the history and legal framework of the Irish jury, the current study will 

now proceed to a number of thematic chapters addressing the question of the extent to 

which the judiciary apply a presumption of competence to the institution.

2'*® Coen, “Interference”, above note 201, at 141.
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Chapter 3: Secrecy and the Jury

This chapter considers the secrecy which attaches to jury decision-making. This is a 

fundamental aspect of the jury’s operation and it is necessary to analyse it in some detail 

before tracing the application of the presumption of competence. The chapter begins by 

discussing the secrecy rule itself and in particular its ramifications for research on “real” 

juries. It will be argued that such research is imperative in order to assess how the jury 

system works in practice. It will also be argued that simulation studies of jury performance, 

which will be referred to throughout this thesis, represent a valuable, if imperfect, 

substitute for real deliberation research.

The second part of the chapter will address the fact that juries do not provide reasons for 

their verdicts. This has occasioned controversy in recent years. A detailed analysis of the 

decision of the European Court of Human Rights in Taxquet v Belgium‘S will be given.

(i) The Secrecy Rule

Jaconelli has observed that “the most striking aspect of the conditions of jury 

deliberation...is their secrecy.”  ̂The secrecy rule provides that jurors may not divulge the 

contents of their deliberations at any time, even after the conclusion of the trial. It will be 

seen that the judiciary in England and Wales and in Ireland have attributed a number of 

objectives to the rule, many of which are very important. However, the unwavering 

application of the rule, particularly post-verdict, has major implications for a number of 

issues, notably the investigation of juror misconduct^ and research into the functioning of 

trial juries. The English law on the secrecy rule will be considered first, as the common law 

from that jurisdiction informs the approach of the Irish courts to a significant degree.

English law on jury secrecy

In Ellis V Deheet^ certain members of the jury in a personal injuries action could not hear 

the verdict given by the foreman of the jury because of crowding in the courtroom, and

■I Application no 926/05, Court decision of 13 January 2009 and Grand Chamber decision of 16 November 
2010 .

2 J Jaconelli, Open Justice: A Critique o f the Public Trial (Oxford University Press, 2002) at 235.

3 Jury misconduct is discussed in Chapter 5.

4 [1922] 2 KB 113.
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later stated that the verdict announced did not represent the decision arrived at by the jury. 

The plaintiff attempted to have the decision of the court set aside, and relied on the 

affidavits of jurors as to what transpired in the jury room. The Court of Appeal held that a 

court could not receive evidence of a jury’s deliberations, and that the verdict, once given, 

must be final and not open to challenge. Bankes LJ stated; “[W]hat passes in the jury room 

during the discussion by the jury as to what their verdict should be is something which 

ought to be treated as private and confidential.”  ̂He said he greeted with “astonishment 

and disgust”® the publication in newspapers of an account by a jury foreman of a jury’s 

discussions, although he declined to indicate whether eliciting and publishing such an 

account amounted to a contempt of court. Warrington LJ agreed with Bankes LJ, and 

referred to “the grave impropriety of publishing what takes place during the deliberations of 

the jury.”  ̂Atkin LJ also agreed, and discussed the rationale behind not receiving evidence 

form jurors about their deliberations. This included the necessity of ensuring the finality of 

jury verdicts,® and in particular, the protection of jurors from the pressure which would 

attend a requirement to explain their decisions.^ According to Atkin LJ, “infringement of the 

[secrecy] rule appears to me to be a very serious interference with the administration of 

ju s tic e ,a lth o u g h  he also refused to discuss the liability of a newspaper for publishing in 

breach of the rule. It is interesting to contrast Atkin LJ’s comments on finality in Ellis with 

his statement in Ras Behari Lai v R^'': “Finality is a good thing, but justice is better.” ''  ̂ In 

that case a conviction was set aside where a juror failed to understand English sufficiently 

to follow the trial.

5 Ibid, at 118.

® Ibid.

7 Ibid, at 119-120.

8 Ibid, at 121.

9 Ibid.

10 Ibid.

[1933] All E R 723.

12 Ibid, at 726.

13 The result in Ras Behari Lai can be compared with that \n R  v Thomas [1933] 2 KB 489, where there was 
evidence that two jurors had been unable to understand the proceedings because of their poor English. The 
Court of Criminal Appeal refused to hear evidence from the two jurors on the point, referred to Ellis \/ Deheer 
and upheld the conviction.



The appeal in the famous poisoning case of R v Armstrong'^was not concerned with the 

disclosure of jury deliberations, but Lord Hewart CJ referred to a newspaper report of 

statements made by a juror about the evidence in the case. In his view, “nothing could be 

more improper, deplorable and dangerous.”"'̂  He stated that jurors were expected “to 

observe the obligation of secrecy which is comprised in and imposed by the oath of the 

grand juror”.''® However, as Williams pointed out, the ordinary or petit juror has never taken 

an oath of secrecy.''^ Thus, the existence of a common law obligation of non-disclosure for 

modern jurors is questionable. If there is such an obligation, its source is not an oath, as in 

the case of the now abolished grand jury."'^ Despite his reference to an oath. Lord Hewart 

located the rationale for the non-revelation of jury deliberations in the unanimity principle, 

arguing that if jurors discussed their reasoning, disagreements between jurors might 

become public. As jury verdicts no longer rely on unanimity for their authonty,''^ this 

rationale is no longer valid.

The common law on jury secrecy was plunged into uncertainty by the case oi Attorney 

General v New Statesman.'^^ That case arose after the New Statesman published an 

article by a juror from the high profile trial in which the politician Jeremy Thorpe was 

acquitted of conspiracy to murder. The Attorney General initiated contempt proceedings on 

foot of the publication, arguing that the secrecy rule had been violated. Lord Widgery CJ 

began by noting that the secrecy rule was being treated with “apparently diminishing 

respect” '̂' and that breaches were becoming more frequent. The article in the New 

Statesman represented “a departure from the norm and [was] a serious and dangerous

I'* [1922] All ER 153.

Ibid, at 157.

■I® Ibid. Grand juries were comprised of significant landowners. They met in secret and decided by a majority 
of their members whether a person should be sent forward for trial.

G Williams, The Proof o f Guilt: A Study o f the English Criminal Trial (3rd ed, Stevens and Sons, London, 
1963) at 267.

In Ireland, s 27 of the Courts of Justice Act 1924 provides that the grand jury is not to be summoned for 
consideration of indictments, in effect removing its criminal justice function. In England and Wales, the grand 
jury was abolished by s 1(1) of the Administration of Justice (Miscellaneous Provisions) Act 1933. See C 
Naylor, “The Grand J u ry -A  Bulwark Against Tyranny or an Instrument of Oppression?” (2011) 29 (13)/L7 
183.

Majority verdicts were introduced by s 13 of the Criminal Justice Act 1967 in England and Wales, and s 25 
of the Criminal Justice Act 1984 in Ireland. As discussed in Chapter 1, majority verdicts had existed for a 
three year period in the Irish Free State, under s 5(1) of the Juries (Protection) Act 1929.

20 [1981] QB 1.

Ibid, at 7.
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e n c r o a c h m e n t ” 22 on the rule. He said that some types of disclosure were not governed by 

the law of contempt, and in this context he referred to “serious research.”23 He stressed 

that disclosures for research purposes “would have to be such as to ensure that the trial 

could not be i dent i f i ed .Lord  Widgery referred with approval to dicta from Ellis and 

Armstrong and apprehended that disclosure of deliberations might become the norm and 

might cause the end of the jury s y s t e m . ^ s  His Lordship did not elaborate on why this 

consequence would flow from widespread disclosure. It is clear, however, that he viewed 

finality as the dominant rationale for the secrecy rule: “The virtue of our system of trial by 

jury lies in the fact that, once the case is over and the jury has returned its verdict, the 

matter is at an end.’’^̂  He adopted the test for contempt advocated by the Attorney 

General:

“[A]ny activity...which...tends or will tend to imperil the finality of jury verdicts, or to 

affect adversely the attitude of future jurors and the quality of their deliberations, is 

capable of being a contempt.”^̂

He then qualified this statement; “But that is not to say that there would be of necessity a 

contempt because someone had disclosed the secrets of the jury room.’’^̂  He then gave 

an example of a disclosure of jury deliberations which would not be an offence, namely 

where “jury room secrets [are] revealed...for the laudable purpose of informing would-be 

jurors what to expect when summoned for jury s e r v i c e . L o r d  Widgery found that 

the New Statesman article was not a contempt of court under the existing law, although he 

signaled the court’s approval for a reform which would make it so.^o Unfortunately Lord 

Widgery’s judgment does not explain the basis on which the New Statesman escaped 

liability. The result may have been influenced by the fact that the article reflected positively

22 Ibid.

23 Ibid.

24 Ibid.

25 Ibid, at 10.

26 Ibid.

2̂  Ibid.

2® Ibid.

29 Ibid, at 11.

30 Ibid.
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on the jury in the Thorpe trial, and thus on jurors generally, as it revealed that the jurors 

had discounted the evidence of a prosecution witness who was in receipt of payment from 

a newspaper, which payment would increase in the event of a conviction. Lord Widgery’s 

endorsement of the principle that contempt arises where disclosure of a jury’s 

deliberations imperils the finality of the verdict or adversely affects the attitude of future 

jurors is deeply problematic. It suggests that research which produces results reflecting 

badly on the institution of the jury will be a contempt, whereas research reflecting well will 

not. The researcher’s criminal liability is thus predicated on the results of her research, 

which is obviously unsatisfactory. One reason for the outcome may have been the widely 

held belief that jury secrecy was protected by convention rather than by the criminal law, 

and that to convict the New Statesman would have been akin to creating a new offence.^"' 

The case served as a catalyst for the enactment of the Contempt of Court Act 1981.

Section 8 of the Contempt of Court Act 1981 makes it an offence to “obtain, disclose or 

solicit any particulars of statements made, opinions expressed, arguments advanced or 

votes cast by members of a jury in the course of their deliberations in any legal 

proceedings.” The unexpected outcome of the New Statesman case,^^ and the prospect 

that greater information about the operation of juries would undermine the sys te m, we r e  

the major concerns of the parliamentarians in favour of section The Bill as initially 

proposed included an exception for bona fide research, but there was political disquiet 

about the damage the “disgruntled litigant...inquisitive lawyer or well-meaning

3'' E Campbell, “Jury Secrecy and Contempt of Court” (1985) 11 Monash University Law Review 169 at 174.

For example, Edward Gardner MP said Lord Widgery had expounded the existing law “not very 
satisfactorily.” (Hansard HC vol 6, col 924, 16 June 1981).

One contribution of this type came from Ivan Lawrence MP: “[T]he...researcher will not research because 
he wants to show how the strong lamp of freedom still glows in our society.. .The jury system is full of warts.
It is full of faults. It is full of matter for criticism. One can have a field day digging around for the thoughts and 
actions and views of jurymen.” He set himself against the “relentless, remorseless criticism that the bona fide 
researcher will build up over the years.” See Hansard HC vol 6, col 937, 16 June 1981.

3'' For a general overview of the 1981 Act and the events leading to its enactment, see J Young, “The 
Contempt of Court Act 1981” (1981) 8(2) British Journal o f Law and Society 243. For a greater focus on s 8 
see Campbell, above note 31.
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s o c io lo g is t ’’^^ might inflict on public confidence in the jury, and the idea was d r o p p e d In 

1993 the first recommendation of the Royal Commission on Criminal Justice was the 

amendment of section 8 “to enable research...into juries’ reasons for their v e r d i c t s , a  

proposal to which the then Conservative Government indicated that it was “sympathetic.” ®̂ 

Auld LJ, in his Review of the Criminal Courts o f England and Wales, d i s c u s s e d  whether 

section 8 should be amended to permit academic research. He concluded that research 

relating to the deliberations of real jurors is best avoided. Among the reasons he gave 

were the need to preserve public confidence and the fact that no real alternative to jury 

trial is forthcoming. Both points are weak; research could demonstrate if public confidence 

is justified, and could also identify possible improvements to the existing system. The issue 

of the desirability and merits of jury research is entirely distinct from that of whether a 

suitable replacement for trial by jury could be found, and it is unhelpful to conflate them. 

Auld LJ stated his disapproval of “intrusive research”,^° and instead recommended 

investigation of “the conditions and manner of [jury] service and on the assistance [jurors] 

are given by court staff, the judge and advocates”,'’  ̂which would not require amendment 

of the 1981 Act.'^2 vvhile these are worthy research proposals, research should also be 

conducted into how juries actually function by engaging with people who have served as

Lord Hutchinson of Lullingdon commented thus in padiament. See Hansard HL vol 422, col 240, 1 July 
1981. The Conservative MP Nicholas Bugden commented in the Commons in similar vein, mentioning the 
“tiresome researcher” three times in one parliamentary contribution. He was particularly concerned about 
the potential investigation of juror bias. See Hansard HC vol 422, col 933, 16 June 1981.

A good account of the controversy and the eventual removal of Clause 8, which would have permitted 
research provided that neither the jurors nor the proceedings were or could be identified, is provided by the 
Irish Law Reform Commission. See Law Reform Commission, Consultation Paper on Contempt of Court 
(Dublin. 1991) at 139-145.

Royal Commission, Report of the Royal Commission on Criminal Justice (Cmnd 2263, HMSO, 1993). Lord 
Hutchinson said the recommendation in relation to s 8 would “undermine jury trial by the disastrous idea of 
letting researchers loose into the jury room.” See Hansard HL vol 549, col 806, 26 October 1993.

In both its interim and final responses, the Government stated that it was “considering the precise scope of 
the research that the law might allow and the rules under which it might be carried out.” See Royal 
Commission on Criminal Justice: Interim Government Response (Lord Chancellor’s Department, 1994) at 3, 
and Royal Commission on Criminal Justice: Final Government Response (Lord Chancellor’s Department, 
1996) at 2.

39 HMSO, London, 2001.

40/6/d at 166.

‘*1 /d/d at 168.

''2 Section 8 applies only to deliberations, so is inapplicable to matters outside their scope. Lloyd-Bostock 
was thus able to interview jurors in f? i/ Rayment, known as the Jubilee Line case, a fraud trial which 
collapsed prior to deliberations after 21 months. Lloyd-Bostock’s study was also part of an official 
investigation into the collapse of the trial, which further insulated it from charges of illegality. See S Lloyd- 
Bostock, “The Jubilee Line Jurors: Does Their Experience Strengthen the Argument for Judge-Only Trial in 
Long and Complex Fraud Cases?” [2007] Crim LR 255.
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jurors. In the years following Auld LJ’s report, reform of s 8 has been advocated by a 

number of commentators'^^ and official bodies.' '̂  ̂ Reforming private members bills have 

been introduced in parliament, but without success.'^^ Despite the significant calls for 

changes to section 8, it is remarkable that not even a limited reform (such as one enabling 

official enquines. Royal Commissions and the Criminal Cases Review Commission to be 

freed of the constraints of the section) has been enacted.^®

The European Convention on Human Rights

Until the case of Seckerson i/ L/K^  ̂ the European Court of Human Rights had not given 

detailed consideration to the compatibility of the jury secrecy rule with the European 

Convention on Human Rights. The Court had fleetingly approved of the rule in Gregory v/ 

UK,'^  ̂a case in which a trial judge had received a note from a juror alleging that other 

jurors were being racist during deliberations. Noting that the judge could not “question the 

jurors about the circumstances which gave rise to the note”'̂  ̂ because of the secrecy 

rule,^° the Court in Grego/y observed:

"*3 See for example, L Hope and A Memon, “Cross-Border Diversity: Trial by Jury in England and Scotland” in 
M F Kaplan and A M Martin (eds) Understanding World Jury Systems Through Social Psychological 
Research (Psychological Press, New York, 2006) 31 at 43; S Doran, “Trial by Jury" in M McConville and G 
Wilson (eds) The Handbook of the Criminal Process (Oxford University Press, 2002) 379 at 399-400.

R Matthews, L Hancock and D Briggs, Jurors’ Perceptions, Understanding, Confidence and Satisfaction in 
the Jury System: A Study in Six Courts (2004, Home Office No 05/04) at 71; Department for Constitutional 
Affairs, Jury Research and Impropriety (CP 04/05) at 31-32; House of Commons Science and Technology 
Committee, Forensic Science on Trial (House of Commons, 2005) at 73.

Michael Woodcock MP introduced the Courts (Research) Bill 1990 which provided for the authorisation of 
research which did not identify the proceedings concerned. Subsequently an amendment with the same 
effect to the Criminal Justice (Mode of Trial) Bill 1999, sponsored by Lord Gorrie, fell with that bill.

Prior to the decision of the House of Lords in R Mirza [2004] 1 AC 1118, it was presumed that the courts 
were bound by s 8 when investigating alleged irregularities in the behaviour of jury members. This was the 
view of the Court of Appeal \n R v Young [1995] OB 324. However, in Mirza it was held that the courts were 
not bound by the Act. However, a number of official bodies are not exempt from the application of s 8. 
Absurdly, the Royal Commission on Criminal Justice and the Fraud Trials Committee were precluded by s 8 
from conducting deliberation research. The Criminal Cases Review Commission has published guidelines 
stressing that its investigators must not transgress the section. See http://
webarchive.nationaiarchives.gov.uk/20110215111039/http://www.ccrc.gov.uk/css/JURORS-INTERVIEWING- 
JURORS.pdf (last visited 30 September 2012). It should be noted that while the courts are not bound by s 8, 
it was held in Mirza that they are bound by the common law secrecy rule. Mirza is analysed in detail in 
Chapter 5.

Application nos 32844/10 and 33510/10, 24 January 2012.

48(1998) 25 EHRR 577.

'*9 Ibid, at 594.

The subsequent decision of the House of Lords \n R v  Mirza [2004] 1 AC 1118 demonstrated that English 
trial judges could in fact investigate allegations of wrongdoing during deliberations, as long as those 
allegations are brought to the judge’s attention before the delivery of the verdict. Mirza is discussed in detail 
in Chapter 5.
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[T]he rule governing the secrecy of jury deliberations is a crucial and legitimate 

feature of English trial law which serves to reinforce the jury's role as the ultimate 

arbiter of fact and to guarantee open and frank deliberations among jurors on the 

evidence which they have heard.^'’

While the Court resolved the case on a basis other than the compatibility of the secrecy 

rule with the C o n v e n t i o n , jt clearly indicated in the above passage that i t  supported its 

rationale. A challenge alleging that s 8 of the Contempt of Court Act violated the 

Convention squarely arose in Seckerson.

In Attorney General v Seckerson^^ the foreman of a jury and The Times newspaper were 

prosecuted for breaching s 8. The Times had published the misgivings of the foreman 

about the manslaughter conviction of Keran Henderson, a child-minder convicted of killing 

a baby by shaking. Part of the juror’s concerns related to the way in which his fellow jurors 

had assessed the expert evidence in the case and the role that had played in the 

conviction. He also stated that a vote had been taken early in deliberation which revealed 

a 10:2 split in favour of conviction, after which “there was no going back.” '̂̂  Pill LJ found 

that “general comments on the strength of the evidence for the prosecution”^̂  made by the 

foreman did not contravene s 8. However, his revelations of the votes cast by the jurors 

and his criticism that they reasoned by reference to common sense were clear breaches.

In addition, his other comments “crossed the line between general comment on the 

reliability of expert evidence...and disclosures of the deliberations of this particular jury in 

this particular case.” ®̂ They thus also amounted to a s 8 contempt. The foreman was fined 

£500 and The Times was fined £15000.

51 (1998) 25 EHRR 577 at 594.

The decision in Gregory is discussed in detail in Chapter 4. 

53 AG V Seckerson [2009] EWHC 1023 (Admin).

^  Ibid, at para [7].

55 Ibid, at para [57].

5® Ibid, at para [58],
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Both parties argued before the European Court of Human Rights that their convictions 

were incompatible with Article 10 of the Convention.^^ They contended that the reported 

disclosures related to a matter on which there was public debate and concern, namely 

expert medical evidence. They further argued that the restriction entailed by s 8 

represented a disproportionate interference with their freedom of expression. The Court 

noted that it was not called upon to decide whether the effect of s 8 in curtailing jury 

research or the investigation of miscarriages of justice was compatible with the 

Convention. The Court justified the secrecy rule on a similar basis to the previous 

domestic decisions:

[RJules imposing requirements of confidentiality as regards judicial deliberations 

play an important role in maintaining the authority and impartiality of the judiciary, by 

promoting free and frank discussion by those who are required to decide the issues 

which arise.^®

It also referred to its approval of the secrecy rule in Gregory. The applicants were not 

prohibited from contributing to the public debate on expert evidence by s 8, according to 

the Court. It held that the finding of contempt and the imposition of fines was not 

disproportionate “to the legitimate aim of maintaining the authority and impartiality of the 

j u d i c i a r y . T h e  Court also took into account that it was necessary for penalties imposed 

for violations of s 8 to have “a deterrent effect.”®°

In Seckerson the Strasbourg Court took a narrow view of the applicants’ argument that 

their disclosure and publication of the information relating to the trial was necessary in 

order for them to contribute to public debate. In effect the Court’s decision means that a 

general discussion of jury-related issues may be held, but it may not be Informed by 

evidence from real trials. As was seen above, the Court justified this restriction on freedom 

of expression by invoking the well-known rationales for jury secrecy. The most intriguing 

and tantalising aspect of the judgment is the statement that the Court was not deciding on 

issues pertaining to the disclosure of deliberation information for research purposes or in

5̂  Seckerson v UK (Application nos 32844/10 and 33510/10, 24 January 2012). 

Ibid, at para [43].

Ibid, at para [48].

Ibid, at para [47].
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order to remedy miscarriages of justice. This leaves open the possibility that in future the 

Court might find that absolute bans on disclosure in these contexts represent violations of 

the Convention, in particular the right to a fair trial. Such findings would not be in conflict 

with the decision in Seckerson, because disclosures by jurors to the media are 

qualitatively different to those which would be made to academics or State agencies 

conducting investigations subject to official regulation. A climate in which jurors were free 

to speak to the media or disclose deliberation information on the internet would be 

destabilising for the administration of justice, and on that basis the decision in Seckerson 

is unobjectionable. However, the question remains as to whether in the future the 

Strasbourg Court will recognise that an iron-clad secrecy rule which prohibits research and 

makes the investigation of jury wrongdoing difficult®^ is inimical to justice and at odds with 

the right to a fair trial.

Irish law on jury secrecy

Without statutory intervention on the issue of jury secrecy, Irish law on deliberation 

disclosure may be the same as that in England prior to the enactment of s 8 of the 

Contempt of Court Act. If this is the case, it would mean the existence of an exception to 

the secrecy rule for “serious research,” as long as the trials involved were not identified. 

However, the lack of clarity in Lord Widgery’s judgment in New Statesman makes it a poor 

authority. More importantly, the two Irish cases which have addressed the issue of 

deliberation disclosures appear to regard jury secrecy as absolute.

The finality of jury verdicts which the secrecy rule achieves was emphasised in the Irish 

case of People (AG) v Longe.^^ There the Court of Criminal Appeal refused to investigate 

a claim made by the jury foreman after the verdict had been delivered that he had written 

‘guilty’ beside the charge of dangerous driving, when in fact the jury had decided to acquit 

on this charge and to convict of careless driving instead. The Court of Criminal Appeal held 

that investigation of the claim would have involved the taking of statements from jurors, 

which would be impermissible, as its effect would be to “end the finality of a jury verdict.”®̂

®'' The ramifications of the secrecy rule for the investigation of jury misconduct are discussed in Chapter 5. 

[1967] IR 369 (CCA).

Ibid, at 377, per Haugh J.
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In O'Callaghan the applicant challenged the constitutionality of s 25 of the Criminal

Justice Act 1984, which permits a majority verdict of ten jurors in certain circumstances. 

One of the arguments advanced on his behalf was that the advent of majority verdicts was 

an unconstitutional interference with the confidentiality of a jury's deliberations, revealing 

as it does the presence of disagreement within the jury. O'Flaherty J stated; “[T]he 

deliberations of a jury should always be regarded as completely confidential” .®® He quoted 

with approval from the judgment of Haugh J in Longe. O'Flaherty J stated that this 

principle needed to be upheld “for the preservation of the central position of jury trials in 

the constitutional scheme.”®® The Court held that section 25 did not infringe 

the deliberations of the jury, as it related to the verdict, not the deliberations. This 

distinction seems somewhat artificial but it does mean that the identity of the majority or 

minority jurors cannot be revealed. In relation to jury research, O'Flaherty J's approval of 

the dictum from Longe is significant, as it rejects the idea that a jury’s deliberations should 

be the subject of inquiry. This approach seems more restrictive, and clearer, than the 

approach of the Divisional Court in the New Statesman case.

The decisions in Longe and O’Callaghan indicate that the secrecy of jury deliberations in 

Ireland is absolute and that any violation of it by a researcher could be prosecuted as 

common law contempt of court. The fine and imprisonment penalties for contempt of court 

are unlimited,®^ the mens rea required is not clear®® and there have been calls for reform of 

this area of law for over twenty years.®^

O’Malley argues that although the Irish courts have emphasised the importance of jury 

secrecy, “it does not necessarily follow that properly conducted research would violate the 

law.”^° He states that research involving real jurors need not breach the secrecy rule, if the 

study focuses on “general problems and trends,”^”' and if the way in which an individual

64 [1993] 2 IR 17 (SC).

65 [1993] 2 IR 17 at 26.

66 Ibid, at 27.

6̂  P A McDermott, “Contempt of Court and the Need for Legislation" (2004) 4(1) JSIJ 185 at 190.

68 Ibid, at 192.

69 See Law Reform Commission, Consultation Paper on Contempt o f Court (Dublin, 1991) and Law Reform 
Commission, Report on Contempt o f Court {LRC 46-1994, Dublin, 1994).

T O’Malley, “A Representative and Impartial Jury” (2003) 8(6) BR 232 at 235.

71 Ibid.
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jury reached its decision is not published. This is certainly true to the extent that many of 

the rationales for jury secrecy would be upheld if a researcher did not reveal the identity of 

the jury in question. However, as discussed above, under the current law it appears that 

the discussion of a particular jury’s deliberations with anyone who is not a member of that 

jury breaches the rule, so disclosure to a researcher is not permissible. O’Flaherty J’s 

categorisation of jury deliberations as “completely c o n f i d e n t i a l ” ^ ^  j p  o ’Callaghan would not 

seem to permit of any exception, for research or otherwise.

In a 1991 consultation paper, the Law Reform Commission summarised the case in favour 

of jury secrecy and the case a g a i n s t . ^ ^  However, somewhat strangely, the Commission did 

not discuss what the current law might be. The Commission was of the view that the 

disclosure of jury deliberations was necessary in cases of offences committed in the jury 

room and where miscarriages of justice had taken place. It was also of the view that a 

blanket prohibition on jury research was not desirable, noting; “Much can be learned from 

such research which will improve the quality of justice in civil and criminal proceedings.” '̂* 

Conscious of the need for regulation of such research, the Commission recommended that 

the approval of the Chief Justice, the President of the High Court, Circuit Court or District 

Court should be necessary for any project of this nature, and that these office-holders 

could also specify conditions to which such research would be subject. The intentional or 

reckless breach of such conditions would constitute a contempt of court.^^ Compared to 

much of the judicial comment on the secrecy rule, which tends to emphasise finality over 

the right to a fair trial, these proposals were far-sighted and well-reasoned.

The Commission addressed its mind to the objectives sought to be achieved by a secrecy 

rule, and identified the protection of jurors in a physical and psychological sense as the 

prime objective. The psychological welfare of the juror was recognised as essential to the 

task entrusted to her. This rationale can be contrasted with what would appear to be the 

main political rationale for the secrecy rule in England, namely the safeguarding of public 

confidence in jury trial. The Commission confirmed its provisional recommendations on 

these matters in its Report on Contempt o f Court, noting that there had been “much

2̂ [1993] 2 IR 17 at 26.

Law Reform Commission, Consultation Paper on Contempt of Court (Dublin, 1991). 

Ibid, at 371.

Ibid.
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support” ®̂ for its proposal for disclosure to investigate and correct miscarriages of justice, 

and for the purposes of bona fide research.

In 2010 the Law Reform Commission published its consultation paper, Jury ServiceP  In 

that paper, it acknowledged the dearth of empirical data on Irish juries:

There is a lack of research on the operation and composition of juries in this 

jurisdiction. For that reason the Commission is mindful in recommending reform of 

the law there is no data to support reform directions, other than consultation, 

anecdotal evidence and comparative research.^®

In light of this statement, and its 1991 recommendations, it is very surprising and 

disappointing that the consultation paper did not address the legality of empirical research 

with “real” jurors. The provision of a legislative scheme for the interviewing of jurors post

trial for limited academic and official purposes would seem to be an obvious place to start 

in any discussion of jury reform in Ireland. Research into the workings of the family courts 

was deemed necessary to preserve public confidence in them, and a formal procedure for 

undertaking it was provided in the 40(3) of the Civil Liability and Courts Act 20047^ One of 

the recommendations in the 2010 paper, if implemented, would sound a statutory death 

knell for empirical research on the decision-making of Irish juries. The Commission 

provisionally recommended “that legislation be introduced to make it a criminal offence for 

a juror to disclose matters discussed in the jury room.”®° This proposal, if enacted, would 

have a similar effect to s 8 in England and Wales. The recommendation is made in the 

context of the Commission’s discussion of jury misconduct and while it has merit in that 

context®'' its ramifications for jury research are not discussed.

Law Reform Commission, Report on Contempt of Court (LRC 46-1994, Dublin, 1994) at 51.

Law Reform Commission, Jury Service (LRC CP 61-2010, Dublin, 2010). Hereinafter Jury Service.

Ibid, at 58.

Following the changes to the in camera rule, the Legal Affairs Editor of The Irish Times, Carol Coulter, was 
appointed family law reporter by the Courts Service in October 2006. In this capacity she compiled three 
issues of Family Law Matters and one Report to the Board of the Courts Sen/ice in 2007. Five more issues 
of Family Law Matters were published by the Courts Service in 2008 and 2009. These publications are 
available at: http://www.courts.ie/courts.ie/library3.nsf/pagecurrent/
DBF7DEC660A62D3880256DA60052BC9D?opendocument&l=en (last visited 14 October 2012).

Jury Service, above note 77, at 206.

Jury misconduct is discussed in Chapter 5.
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Two short accounts of jury service in Ireland have been published in recent years, both of 

which came at least close to impermissible disclosure. The juror in the first account 

revealed that “some jurors had been discomforted [sic] by the apparent playful familiarity 

between opposing c o u n s e l . The author of the second article stated that one juror said 

he would agree with what the others decided and was very reluctant to participate in 

deliberations.^^ Neither of the articles identified the trial concerned and it is arguable that 

the disclosures did not pertain to the content of the deliberations. However, the potential 

for contempt proceedings was discussed in the media in relation to the first article®"  ̂and 

the second article, if true, amounted to a serious irregularity in the conduct of deliberations.

The importance of researching “real” juries

A number of commentators have argued that “the jury has survived only because the 

secrecy of the jury-room has been so carefully preserved.”®̂ This is not necessarily the 

case. Research on “real” juries, such as interviewing former jurors, could affirm rather than 

diminish trust in the jury. At present the dearth of empirical research on Irish juries allows 

conjecture to fill the space which should be occupied by hard data, including in judicial 

decisions.®®

It was argued above in the context of the discussion of the Seckerson case that the 

content of the deliberations of a jury should never feature in a newspaper or a book 

produced by a juror in a particular trial. However, the interviewing of jurors for serious 

research would enable the collation of data on all aspects of jury trial. Both the strengths 

and weakness of the system could be identified. Reform could be informed by evidence, 

with a consequent improvement in public confidence and in the safeguarding of the rights 

of accused persons.

It has been seen that judicial attitudes to the secrecy rule in both jurisdictions are founded 

in large part on “the desire to preserve public confidence in a system which more intimate

“A Juror’s Story” (2008) 10(2) Courts Sen/ice News 20 at 20.

E Byrne, “Problems with our attitude to jury service”. The Irish Times, 30 June 2009.

S'* D McDonald, “Publication of juror’s story sparks claims of contempt”. The Irish Independent, 25 July 2008. 

W R Cornish, The Jury (Revised ed, Pelican, 1970) at 20. See also Williams, above note 17, at 205. 

Examples of this phenomenon in case-law will be provided throughout this thesis.
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knowledge might destroy.”®̂ The invocation of the maintenance of public confidence in the 

jury as a rationale for the secrecy rule has been described by Jaconelli as “quite 

extraordinary.”®® He continues:

[M]any of the failings that public trial is deemed to avert may taint the proceedings 

at the stage of jury deliberation. Jurors may prove to be prejudiced, racist, 

credulous or...incapable of understanding the issues. They may reach their verdict 

on the basis of procedures that defy all standards of rationality.®^

In a similarly persuasive statement McHugh rejects the argument that jury research should 

not be permitted because it could negatively affect the public’s faith in juries: “[Pjublic 

confidence in the jury system will be undermined by more being known about jury 

deliberations only if the system deserves to be un d e r m i n e d . I t  would be possible to 

permit an exception for the regulated academic and official study of juries which would not 

jeopardise other objectives of the secrecy rule, such as the protection of jurors and the 

facilitation of frank exchanges in deliberation. However, the possible damage to public 

confidence which research might occasion must be jettisoned as a rationale for the rule.

The arguments in favour of the reform of the secrecy rule to permit the questioning of real 

jurors are clear and compelling. As Cameron et al have noted:

[l]n many jurisdictions the conventions that have grown up to preserve Oury secrecy] 

have formed a significant obstacle to jury reform. As a result of the shroud of 

secrecy surrounding jury deliberations and the vagueness of the legal position of 

journalists and potential researchers, such public debate as there is on the jury 

system is often ill-informed and based largely on anecdote. Policy makers and law 

reform bodies, too, deliberate in the absence of systematic information on how real 

juries actually operate in practice.

Williams, above note 17, at 233.

Jaconelli, above note 2, at 236.

89 Ibid.

M McHugh, “Jurors’ Deliberations, Jury Secrecy, Public Policy and the Law of Contennpt” in M Findlay and 
P Duff (eds), The Jury Under Attack (Butterworths, London, 1988) 56 at 70.

N Cameron, S Potter and W Young, “The New Zealand Jury: Towards Reform” in N Vidmar (ed). World 
Jury Systems (Oxford University Press, 2000) 167 at 200.

135



While the ban contained in s 8 of the Contempt of Court Act 1981 in England and Wales 

severely limits the research which can be undertaken in that jurisdiction, at least it is clear. 

Section 8 applies only to deliberations. Thus Lloyd-Bostock was able to interview jurors in 

the Jubilee Line case, a long-running English fraud trial which collapsed prior to the 

beginning of the jury’s deliberations.^^

It has been argued above that Irish law is absolute in its protection of jury deliberations. 

However, the common law legal position is not altogether clear and is open to 

interpretation. The researcher attempting to guess the parameters of the Irish secrecy rule 

is thus in a precarious position. By contrast, in spite of its significant faults, the statutory 

regime in England at least has the benefit of clarity.

Reform of the secrecy rule would allow post-trial interviews with jurors about all aspects of 

their service, including the deliberations, and has been advocated by a number of 

c o m m e n t a t o r s . ^ 3  ^ j g  widely acknowledged that post-trial interviews do not represent a 

perfect method of research. Cahoy and Ding refer to the possibility that a former juror

will not respond honestly to post-decision questions, but instead attempt to color or 

revise the thinking that impacted [on] their decision in order to avoid being 

perceived as foolish, uninformed, or biased.^^

S Lloyd-Bostock, “The Jubilee Line Jurors; Does their Experience Strengthen the Argunnent for Judge-Only 
Trial in Long and Complex Fraud Cases?” [2007] Crim LR 255. However, the “chilling effect” of s 8 is visible 
in this study. Although the 1981 Act was inapplicable, its spirit was observed so that jurors were not asked 
about their opinion of the evidence, or discussions they had with fellow jurors.

See eg, L Hope and A Memon, “Cross-Border Diversity: Trial by Jury in England and Scotland” in M F 
Kaplan and A M Martin (eds). Understanding World Jury Systems Through Sociai Psychoiogicai Research 
(Psychological Press, New York, 2006) 31 at 43; S Doran, “Trial by Jury” in M McConville and G Wilson (eds) 
The i-iandbook o f the Criminal Process (OUP, Oxford, 2002) 379 at 399-400.

S'* D Cahoy and M Ding, “Using Experimental Economics to Peek Into the ‘Black Box’ of Jury Behaviour: A 
Proposal for Jury Research Reform” (2004) 14 (1) Southern California Interdisciplinary Law Journal 33 at 45.
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However, it is arguable that post-trial interviews represent the best type of research 

possible without entering the actual jury room or recording the de libera tions,bo th  of 

which would violate the confidentiality of jury decision-making with foreseeable detriment 

to its proper functioning. The interviewing of people who have served as jurors has been 

permitted for official purposes in other jurisdictions, most notably New Zealand.®® There 

the Law Commission sponsored a study in which post-trial interviews were conducted with 

jurors in 48 cases. The resulting report covered diverse aspects of jury trial including juror 

comprehension, the deliberation process and the assistance given to jurors to aid their 

understanding of the evidence. The study informed the extensive work undertaken by the 

Commission in relation to jury reform.®^

In the absence of reform enabling the Interviewing of “real" jurors, there is a large 

international jury literature derived from studies with mock jurors. It is argued throughout 

this thesis that Irish judges should have regard to such studies when deciding jury-related 

issues.

The value of mock ju ry studies

Baldwin and McConville point to the “unique difficulty” ®̂ inherent in jury research, namely 

the fact that “researchers [are] denied access to the very subject-matter under examination 

-  the jury and its deliberations.” ®̂ The unlawfulness of interviewing “real” jurors about their 

deliberations creates an information vacuum about how juries operate. This can partly be 

filled by mock jury studies. Such studies undoubtedly have shortcomings of methodology. 

Most notably, they cannot hope to recreate the atmosphere of a real trial in which a jury

Robertshaw proposed what he termed an “ethical bugging procedure” whereby real jurors would give their 
consent to the possibility of their deliberations being recorded, but would not know if they were in fact being 
recorded. See P Robertshaw, “For Auld Land Syne -  Towards the Demise of the Jury” (2002) 66(4j J Crim 
Law 338 at 351-352. Perhaps the most celebrated incident of “jury bugging” occurred in Kansas and formed 
part of the Chicago Jury Project, published as H Kalven and H Zeisel, The American Jtvo'(Little, Brown and 
Co, Boston, 1966). The recording had the consent of the trial judges, but not the jurors. See S S Diamond 
and N Vidmar, “Jury Room Ruminations on Forbidden Topics" (2001) 87(8) Virginia L Rev^857 at 1867. A 
spate of legislative activity to ban the recording of jury deliberations ensued. See S Kassin and L 
Wrightsman, The American Jury on Trial: Psychological Perspectives {Hemisphere, New York, 1988) at 
13-14.

96 w  Young, N Cameron & Y Tinsley, Juries in Criminal Trials, Part Two, Volume 2: A Summary of the 
Research Findings (NZLC PP37, Wellington, 1999).

See New Zealand Law Commission, Juries in Criminal Trials, Part Two (Preliminary Paper 37, Volume 1, 
Wellington, 1999) and Juries in Criminal Trials (NZLC R69, Wellington, 2001).

J Baldwin and M McConville, Jury Trials (Clarendon Press, Oxford, 1979) at 5.

Ibid.
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decision has real consequences. Cahoy and Ding have observed; “If the issue of 

verisimilitude in mock jury research could be conclusively resolved, it would be the ideal 

study format.”''°° In addition, one needs to be careful in drawing conclusions from studies 

conducted in other countries.'’ '̂' The jury system varies between jurisdictions. There are 

differences in eligibility for jury service, jury composition and the directions given to juries. 

However, properly-conducted empirical studies from other jurisdictions should not be 

dismissed out of hand. Useful insights may be gained from them, particularly if a large 

body of well-regarded scholarship supports similar findings. In the absence of an 

exception to the secrecy rule to permit research on “real” juries, simulated studies provide 

the best available information about jury performance. This has been recognised in 

England and Wales, where an overview of “the major pieces of [jury] research in the 

twentieth c e n t u r y ” ' ' ° 2  was conducted by Darbyshire et al as part of the Auld Review, 

discussed above.

As the remainder of this thesis will refer extensively to all types of empirical jury research, 

the main methodologies employed in mock jury studies will now be outlined. The most 

common type of mock jury study employs the simulation method, in which volunteer jurors 

are presented with recordings of a trial or its re-enactment by actors.''^^ Weiten and 

Diamond highlight the possibilities offered by simulation to manipulate various factors. 

They point to the possibility of tweaking both the characteristics of the accused and the 

persuasiveness of the evidence as advantages of the simulation p a r a d i g m . A  number of 

methodological flaws appear in published simulations, including the use of student 

participants, the provision of written materials which are not as complex or voluminous as 

those in real trials, the omission of crucial elements of a trial such as the judge’s charge to 

the jury, and the absence of de l ibe ra t i on .The  latter point is critical; not all jury 

simulations can be classified as deliberation research, because often their focus is on the

Cahoy and Ding, above note 94, at 51.

C Thomas, Are Juries Fair? (Ministry of Justice, 2010, Research Series 1/10) at 1.

102 p Darbyshire, A Maughan and A Stewart, What Can the English Legal System Learn From Jury Research 
Published up to 2001?, available at http;//eprints.Kingston.ac.uk/23/1/Darbyshire-P-23.pdf (last visited 25 
September 2012) at 1.

For one example of the thousands of studies employing this methodology, see T Honess, M Levi and E 
Charman, “Juror Competence in Processing Complex Information: Implications From a Simulation of the 
Maxwell Trial” [1998] Crim LR 259.

104 y\j Weiten and S S Diamond, “A Critical Review of the Juror Simulation Paradigm” (1979) 3(1/2) Law and 
Human Behavior 7  ̂ at 84.

105 ibid, at 75-79.
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decision-making of the individual juror rather than the jury as a whole. Such studies, which 

omit the collective discussion so central to the jury system, are of questionable value.

Another mock jury methodology is that of the shadow jury. In a shadow jury, volunteer 

jurors attend a real trial and observe the proceedings in parallel with the real jury in the 

case. They leave the courtroom during legal argument and deliberate when the actual jury 

does so. From the literature it is clear that simulated juries are far more popular than 

shadow j u r i e s , p r o ba b l y  because the latter are more organisationally difficult and 

resource-intensive. Shadow juries also preclude the variation of factors or the 

concentration on a particular issue which are among the major advantages of the 

laboratory-like simulation experiments.

While it is important to acknowledge the potential drawbacks of mock jury studies, when 

properly conducted they have many advantages. Participants in the studies may be 

interviewed by researchers before and after deliberations. As was noted above, the 

simulation method also enables researchers to focus on particular issues. This aspect of 

simulated studies, and the possibility of recording deliberations, would make them valuable 

even if the secrecy rule were relaxed in the future, as each real trial would be different and 

the recording of deliberations would presumably (and rightly) be impermissible. While the 

fruits of mock studies are no substitute for empirical research on “real” Irish juries, they are 

infinitely better than the unsupported assumptions on which the judiciary often relies when 

deciding jury Issues. That culture of assumption Is highlighted throughout this thesis. It will 

be argued that judges generally assume juries to be competent. It will also be seen that it 

Is very rare forjudges in Ireland and England and Wales to refer to empirical jury studies.

(ii) The Unreasoned Verdict

In addition to the secrecy rule, the fact that juries do not give reasons for their verdicts 

adds to their lack of transparency. As will be seen, they share this characteristic with Irish 

District Court judges, who traditionally have not provided reasons for their decisions. The

For more on the sinnulation method, see N Vidmar, “The Other Issues in Jury Simulation Research; A 
Commentary With Particular Reference to Defendant Character Studies” (1979) 3(1/2) Law and Human 
Behavior 95; B Bornstein, ‘The Ecological Validity of Juror Simulations: Is the Jury Still Out?” (1999) 23(1) 
Law and Human Behavior 75.

Darbyshire at at, in an extensive trawl through existing jury research for the Auld Review, cite only one 
study, S McCabe and R Purves, The Shadow Jury at Work (Basil Blackwell, Oxford, 1974) in reference to 
shadow jury methodology. Darbyshire et ai, above note 102, at 10.
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unreasoned jury verdicf°^ has been described as “an article of constitutional faith”''°9 by an 

English commentator. The same could be said in relation to the Irish juryJ''^ As with any 

article of faith, the unreasoned verdict should be analysed and justifications sought for its 

continued existence. This analysis has only begun in earnest in recent times, precipitated 

by the decision of the European Court of Human Rights in the case of Taxquet v 

Belgium . I n  the pages which follow the background to and the rationales for the 

unreasoned verdict will be considered. After setting the scene in this way, the decision of 

the Strasbourg court and its Grand Chamber respectively in Taxquet \n \W be traced and 

critiqued.

Background to the unreasoned jury verdict

Criminal juries in Ireland and England and Wales deliver a general verdict of “guilty” or “not 

guilty.”''''^ Reflecting on the somewhat unusual position of the jury as a decision-maker.

Lord Devlin observed:

Judges give their reasons, either so as to satisfy the parties or because they 

themselves want to justify their judgments...The jury just says yes or no. Indeed, it 

is not allowed to expand upon that and its reasons may not be inquired into. It is the 

oracle deprived of the right of being ambiguous."'

108 While it might be more accurate to describe the verdict, in Auld LJ’s words, as “publicly unreasoned,” that 
phrase does not lend itself to repetition. See R Auld, Review of the Criminal Courts of England and Wales 
(HMSO, London, 2001) at 176.

109 p Roberts, “Does Article 6 of the European Convention on Human Rights Require Reasoned Verdicts in 
Criminal Thais?” (2011) 11(2) l^uman Rights Law Review 2^3 at 216. See also Ex Parte Harrington [1884] 
TLR 435, where Stephen J stated that magistrates who had refused to grant a theatre licence “were no more 
bound to give their reasons...than a jury were bound to give reasons for their verdict.” Ibid, at 437.

It is also true of many broadly similar jury systems, including those in Northern Ireland, Scotland, New 
Zealand, Canada and America.

Application no 926/05, Court decision of 13 January 2009 and Grand Chamber decision of 16 November 
2010.

In Scotland there is an additional verdict, namely “not proven.” See, for example, P Duff, “The Not Proven 
Verdict; Jury Mythology and ‘Moral Panics’ (1996) Juridical Review 1.

■’■'3 p Devlin, Trial by Jury {Sie'>jens & Sons, London, 1966) at 13-14.
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A small number of jury sceptics have highlighted the unaccountability of the jury.'’"''̂  For the 

most part, however, it is accepted unquestioningly, as exemplified by a quote from R v 

Larkin '̂^ :̂

In this country we consider that a jury is the best possible tribunal yet devised for 

deciding whether or not a man is guilty...but no one has ever suggested that a jury 

is composed of persons who are likely at a moment's notice to be able to give a 

logical explanation of how and why they arrived at their verdict."'''®

Williams characterised this statement as encapsulating “the usual sentimental 

credentials”''''^ with which the jury is endowed. In Larkin the trial judge had asked the 

foreman of the jury on what basis the verdict of manslaughter had been returned. The 

Court of Appeal made it clear that juries should never be asked to explain their verdicts, 

unless the verdict itself is unclear.

The duty to give reasons

The duty to give reasons arises in Administrative Law as an element of fair procedures. 

Among the rationales the Irish and English courts have identified for the duty are ensuring 

the valid exercise of po we r , " ' t h e  facilitation of judicial review''''^ and enabling persons 

affected by the decision to understand why it was made''^° and guide their future 

behaviour.■'21 Delany argues that arguments against the provision of reasons, which 

frequently relate to cost, “tend to lack any real credibility.” ''22 The existence of the duty and

See, for example, Williams, above note 17, at 278; R J O ’Hanlon, “The Sacred Cow of Trial by Jury”, 
(1990) 27 IrJ u r  57  at 66; P Darbyshire, “The Lamp That Shows That Freedom Lives -  Is it Worth the 
Candle?" [1991] Crim LR  740 at 748.

115 [1943] KB 174 (CCA).

Ibid, at 176, p er Humphreys J.

W illiams, above note 17, at 277.

M anning v Shackleton [1994] 1 IR 397 at 403, p e r  Barron J (HC).

The State (Daly) v Minister for Agriculture [1987] 1 IR 165 at 172, p e r Barron J (HC); International Fishing 
Vessels Ltd v Minister for the Marine  [1989] IR 149 at 155, p er Blayney J (HC).

120 International Fishing Vessels Ltd v M inister for the M arine  [1989] IR 149 at 156, p er  Blayney J (HC).

■'2'' M cAlister V Minster for Justice, Equality and Law Reform  [2003] 1 ILRM 161 at 170, p e r Finnegan P (H C).

H Delany, Judicial R eview  o f Administrative Action (2nd ed, Round Hall, Dublin, 2009) at 306. See also G 
Hogan and D Gwynn Morgan, Administrative Law  in Ireland  (4th ed, Round Hall, Dublin, 2010 ) at 693, para 
[14-169],
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the detail of the reasons to be given depend on the nature of the d e c is io n . ''23 Certain 

decision-makers are immune from the duty, a prominent example being the Director of 

Public Prosecutions.''^^ The effect of the circumstances of each case on the duty has also 

been stressed by the European Court of Human Rights in its case-law on the sub ject, 

which also echoes the rationales propounded by the domestic courts .'’ ®̂

In recent years there have been a number of cases on whether District Court judges 

should provide reasons for their decisions.''^^ Traditionally they have not done so. While it 

has been stated that they need not compose “extensive judgments to meet some 

academic standard of e x c e l l e n c e , t h e y  should clearly communicate the basis on which 

their decision is made. In the recent decision of Delany v Judge Donnchadh,^^^ on the 

issue of reasons in the District Court, McMahon J stated: “It is an inherent element of 

fairness and justice that when a person is convicted of a crime he should be furnished with 

the reasons and an adequate explanation for the c o n v i c t i o n . H e  added that public 

confidence is best ensured when reasons are provided. Delany highlights the necessity of 

changing the conventional practice of District Court judges in relation to reasons. Its 

reasoning applies with equal force to juries.

2̂3 See, for example, the comments of Murray CJ in Meadows v Minister for Justice [2011] 2 ILRM 157 at 
173 (SC).

124 See H V Director o f Public Prosecutions [1994] 2 ILRM 285 (HC), [1996] 3 IR 85 (SC); Kelly v DPP [2009] 
lEHC 200. For an example relating to another decision-maker, it has been held that the Minister for Justice 
does not have to give reasons for the imposition of conditions on prisoners who are granted temporary 
release. See Breathnach v Minister for Justice, Equality and Law Reform  [2004] 3 IR 336 (HC).

■'25 See, for example, Ruiz Torija v Spain (Application no 18390/91, decision of 9 December 1994) at para 
[29].

■'26 For the rationales for the Convention requirement of reasoned decisions, see in particular Suominen v 
Finland (Application no 37801/97, 1 July 2003) at para [37]. Among the other cases decided by the 
Strasbourg Court on the necessity for reasoned judgments under Article 6 are Van de Hurk v the 
Netherlands (Application no 16034/90, 19 April 1994); Ruiz Torija \/ Spain (Application no 18390/91, 9 
December 1994) and Hirvisaari v Finland (2001) 38 EHRR 139. See also Hadjianastassiou v Greece 
(Application no 12945/87, 16 December 1992) at para [33].

O ’Mahony v Ballagh [2002] 2 IR 410 (SC); Lyndon i/ Judge Collins [2007] lEHC 487; Kenny y Judge 
Coughlan [2008] lEHC 28; Sisk v Judge O'Neill [2010] lEHC 96; Delany v Judge Donnchadh [2011] lEHC 
138.

128 O’Mahony v Ballagh [2002] 2 IR 410 at 416, per Murphy J (SC).

129 [2011] lEHC 138.

1̂ ° Ibid, at para [33].
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The Irish case of Sisk v Judge O’Neiir^'^ concerned the question of “whether the 

respondent failed to give adequate reasons for his decision to refuse the application for a 

direction of no case to answer and for his subsequent decision to c o n v i c t . ” ' ' ^ ^  | n  the course 

of his judgment Kearns J made some oM er statements about the fact that juries do not 

provide reasons for their verdicts. He first stated that an explanation for a criminal 

conviction was “a basic principle of criminal justice”''̂  ̂and “an integral part of a trial in due 

process of law as guaranteed by Article 38.1 of the C o n s t i t u t i o n . F e w  could argue with 

this proposition at an intuitive level. If the courts have enforced a duty to give reasons in 

the context of an unsuccessful application for a sea fishing boat l i c e n c e , o n e  would 

expect at least the same level of fair procedures when one’s good name and potentially 

one’s freedom are in issue. However, Kearns P immediately qualified his statement about 

transparent due process as follows:

[l]t does not follow that a person convicted of a criminal offence is in every case 

entitled to complain that his hghts have been infringed because detailed reasons for 

a particular decision have not been furnished. The clearest instance where no such 

need arises Is where a person is convicted by a jury at the conclusion of a trial in 

either the Central Criminal Court or Circuit Criminal Court.''^®

Interestingly, the justification Kearns P called in aid for this major exception harks back to 

one of the rationales frequently proffered for the secrecy rule; an end to secrecy (in this 

case, by introducing a requirement that juries justify their verdicts) “would render the 

system of jury trial in criminal cases i n o p e r a b l e . T h e  unsatisfactory and circular nature 

of this proposition has been discussed and criticised earlier in this chapter. Kearns J 

predicated the “very viability” ^̂ ® of the institution on its covert operation, which scarcely 

inspires confidence. He proceeded to point out that lawyers for an accused argue all

131 [2010] lEHC 96.

Ibid, per Kearns J. Paragraph numbers are not provided in the judgment.

133 Ibid.

134 Ibid.

135 International Fishing Vessels Ltd v Minister for the Marine [1989] IR 149 (HC).

136 [2010] lEHC 96. Paragraph numbers are not provided in the judgment.

13̂  Ibid.

138 Ibid.
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relevant points, the jurors take an oath and the trial judge assists and directs them in their 

task. This section takes the unfortunate approach of enumerating the features of jury trial 

in its ideal type, rather than identifying and addressing the possibility for abuse which 

exists in any human process. To argue that we expect great things from jury trial and that it 

need not act accountably because of this is profoundly illogical. In the most startling 

passage, Kearns P stated: “It is an open and transparent process. The jury...reach their 

verdict by reference exclusively to the evidence and their assessment of the credibility of 

the witnesses at trial.”''3® Having defended the secretive nature of jury trial a few sentences 

before, openness is now claimed as another of the system’s virtues. The second sentence, 

which implies that no juror has ever engaged in misconduct, despite the raft of cases from 

other jurisdictions which controvert this,"''^° is deeply worrying. The comments of Kearns P 

on unreasoned jury verdicts were obiter, but reflect the current legal position and exemplify 

the uncritical approach of judges to the conventions underpinning jury trial.

Rationales for the unreasoned verdict

There are a number of potential rationales for the unreasoned nature of a jury’s verdict. 

Some of the possible explanations lie deeply buried in the jury’s history. The evolution of 

the jury from a body whose members had personal knowledge of the circumstances and 

which could gather evidence on its own motion to the disinterested finder of fact of today 

has been traced in Chapter 1. According to Jackson; “So long as jurors acted on their own 

knowledge their verdicts could continue to be given a kind of oracular authority.” '''̂ '' The 

proximity of the jury to the circumstances of the case imbued its decision with certainty and 

credibility. It has also been argued that the fact that the early jurors were drawn from the 

local community endowed them with “social a c c o u n t a b i l i t y . ” ^'^^ vvhile the changing role of 

the jury was accompanied by a tightening of judicial control and the interrelated 

development of the rules of e v i d e n c e , it did not lead to the giving of reasoned verdicts. 

Another historical factor for the unexplained verdict may be found in the belief that jury

139 Ibid.

See Chapter 5.

J D Jackson, “Making Juries Accountable” (2002) 50 Am J Comp L A l l  at 490. 

Ibid, at 529.

■'"‘3 See Chapters 1 and 7. See also Jackson, ibid, at 490-492.
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verdicts were “divinely i n s p i r e d . T h a t  being the case, it would be inappropriate to 

require justification of the God-directed outcome. Additionally, perhaps the process of 

arriving at a verdict, despite being cloaked in technical language such as “beyond 

reasonable doubt,” is in fact a product of “conscientious inward convict ion” which it may 

not be possible to articulate. Another potential rationale for the non-provision of reasons by 

juries can be found in the notion of jury nullification. If one believes that juries have the 

inherent right to disregard the law and the evidence, a verdict reached by doing so should 

not be identified as such, in order to avoid the taint of a second-rate acquittal.

W hatever its historical origins, the unreasoned verdict is most easily accounted for today 

by the secrecy rule, which would be violated by the provision of reasons. In the Ellis case, 

discussed at the beginning of this Chapter, the judges of the Court of Appeal were 

unanimous in the assertion that evidence could not be received of what transpired 

between jurors when considering their verdict, including the reasons for such verdict. 

Bankes LJ decried any investigation of “the reasons for [the jurors'] decision,”"''*® while 

Atkin LJ referred to the inadmissibility for any purpose of “the grounds upon which the 

verdict was given.

Consequences of the unreasoned verdict

The most obvious consequence of making a decision without providing reasons is a lack of 

transparency. This can have knock-on effects such as an impact on public confidence, 

particularly in an age where accountability is valued and expected."'^® While historically 

there might have been a romantic view that jurors were “responsible to their own 

conscience but to no one else,”"'̂ ® this has never really been true. Jurors can be punished

A S Goldstein, “Jury Secrecy and the Media; The Problem of Post-Verdict Interviews” (1993) University of 
Illinois Law Review 295 at 295.

Roberts, above note 109, at 220.

146 [1922] 2 KB 113 at 118 (CA).

Ibid, at 121. Warrington LJ agreed.

Jackson, above note 141, at 486-487.

Baldwin and McConville, above note 98, at 1.

145



for impropriety''5° and intimidation of fellow jurors.''^^ However, provided the juror acts bona 

fide and does not engage in misconduct, the verdict is subject to very limited oversight.

In the absence of a reasoned decision (with which one would be furnished if tried by the 

non-jury Special Criminal Court), appellate courts engage in a somewhat unreal exercise 

which purports to identify the reasoning of the jury, in an effort to determine if verdicts are 

perverse or inconsistent.''52 |n the words of Dyson LJ: “Since juries do not give reasons for 

their verdicts...the interpretation of their verdicts often involves what might be termed 

‘speculation.””'̂ 3 An appeal court should not interfere so long as “it is possible to postulate 

a rational line of reasoning”''̂ '’ in the verdicts given. To give one Irish example, in People 

(DPP) vAD'^^^ the applicant argued that his conviction of rape but not of sexual assault 

arising out of the same incident was perverse. The Court of Criminal Appeal disagreed, 

characterising the verdicts as evidence of “a diligent and conscientious approach on the 

part of the jury.’’^̂ ®

Accountability enables proper oversight, which is important for the pursuit of fairness and 

the maintenance of public confidence. It should also be stressed that accountability is a 

good in itself.''®^ Jackson has identified a number of ways in which juries can be said to be 

unaccountable. Jurors do not engage with the parties during the trial, which Jackson says 

results in a “lack of cognitive accountability.’"'̂ ® The second accountability deficit which he 

identifies in respect of jurors is “due process accountability.” ^̂  ̂At issue here is the fact that 

it is unclear whether the verdict has been arrived at in accordance with fairness and the 

judge’s instructions. The unexplained verdict could mask recourse to forbidden information

See Chapter 5.

■'5'' See, for example, “Foreman of Jury Accused of Embracery”, The Times, 21 January 1965.

See T O’Malley, The Criminal Process (Round Hall, Dublin, 2009) at 550-553 and 927-929. Hereinafter, 
O’Malley, Criminal Process.

153 y p/\f^  [2001] EWCA Grim 1060 at para [33]. For another reference to the unreasoned verdict in an 
appeal relating to such a verdict, see R v George [2005] EWCA Crim 1095 at para [59], per Hooper LJ.

Ibid.

155 [2008] IECCA101.

■'56 Ibid. No page or paragraph numbers are provided in the judgment.

■'57 See, for example, A L Allen, “Privacy Isn’t Everything: Accountability as a Personal and Social 
Good” (2003) 54 Alabama Law Review  1375 at 1377.

158 Jackson, above note 141, at 488.

159 Ibid.
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such as prejudicial internet content, for example Thirdly, Jackson refers to the failure of 

the verdict to identify the basis on which the legal status of the tried person has been 

changed. He thus identifies a failure of “public accountability.”"'®'' These categories provide 

a useful framework in which the “sphinx-like v e rd ic t” ''®  ̂ may be conceptualised.

Unreasoned verdicts and the European Convention on Human Rights

Taxquet v^as not the first Strasbourg case to raise the compatibility of unreasoned jury 

verdicts with the Convention. A number of previous cases which had flagged the point 

were declared inadmissible by the European Commission of Human R i g h t s . I n  Saric \/ 

Denmar/f^®*  ̂the Second Section tersely dismissed the applicant’s argument that an 

unexplained verdict violated Article 6, stating: “The absence of reasons in the High Court’s 

judgment was due to the fact that the applicant’s guilt was determined by a jury, something 

which cannot in itself be considered contrary to the Convention.”"'®̂ Similarly, in Papon y 

France, t h e  Court held that the duty to give reasons had to be read subject to “any 

unusual procedural features,”"'®̂ including the fact that jurors do not give reasons. As 

discussed earlier, the Strasbourg Court had also referred approvingly to the secrecy rule in 

Gregory v L/K."'®® The case of Taxquety Belgium,^®^ which will now be discussed, 

represented a break with the previous case-law of the Commission and the Court.

The applicant in Taxquet was charged with the 1991 murder of an honorary government 

minister, Andre Cools, and the attempted murder of his partner. Taxquet was tried before 

the Liege Assize Court and was one of eight co-accused. After listening to witness 

depositions and the submissions of the prosecutor and the defence, four questions relating

See Chapter 6.

Jackson, above note 141, at 489.

162 Ibid, at 488.

163 ^ Belgium (Application no 15957/90, Commission decision of 30 March 1992); Zarouali v Belgium 
(Application no 20664/92, Commission decision of 29 June 1994); Planka v Austria (Application no 
25852/94, Commission decision of 15 May 1996).

■'6'’ Application no 31913/96, 2 February 1999.

Ibid. There are no paragraph numbers in the judgment.

■'®® Application no 54210/00, 15 November 2011.

Ibid. There are no paragraph numbers in the judgment.

■I®® Application no 22299/93, 25 February 1997 at para [44].

Application no 926/05, decision of 13 January 2009.
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to Mr Taxquet were put to the twelve person jury by the presiding judge. The first question 

asked if the applicant was guilty of the intentional homicide of Mr Cools, enumerating 

alternative types of involvement (committing the crime, assisting in its perpetration or 

inciting others to commit it) which would constitute the offence. The second question 

asked if the offence referred to in the first question was premeditated. The third and fourth 

questions asked if the applicant was guilty of the attempted intentional homicide of Mr 

Cools’ partner, and if that offence was premeditated. The jury replied in the affirmative to 

all four questions and, as was then the practice in Belgium, did not disclose their grounds 

for so doing.

Having failed in an appeal to the Court of Cassation, the applicant initiated a case before 

the Strasbourg court. One of his arguments was that the failure of the jury which convicted 

him to provide reasons explaining its decision was in breach of Article 6.

The Decision of the Second Section

In defence of its mode of trial, the Belgian Government relied on cases such as Zarouali v 

Belgium, f r o m  which the unreasoned verdict had emerged unscathed. There the 

Commission had emphasised the role played by the questions put to the jury in providing a 

framework for the verdict. However, in Taxquet, the Court referred to “a perceptible 

c h a n g e , ” ^ 7 1  50th in its own case-law and in the legislation of the Contracting States, since 

that judgment had been given. In relation to the latter, the Court elaborated: “[Cjertain 

States, such as France, have made provision... for the publication of a statement of 

reasons in assize court d e c i s i o n s .

The general position on the provision of reasons is clearly stated in the decision:

In its case-law the Court has frequently held that the reasoning provided in court 

decisions is closely linked to the concern to ensure a fair trial as it allows the rights 

of the defence to be preserved. Such reasoning is essential to the very quality of 

justice and provides a safeguard against a r b i t r a r i n e s s .

Application no 20664 /92 , Commission decision of 29  June 1994.

Application no 926/05, decision of 13 January 2009  at para [43].

■'^2 Ibid.

Ibid.
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The court stated that the provision of reasons is more important at first instance than on 

appeal, and that this is particularly so in respect of criminal matters. This corresponds with 

the rationales for reasons discussed earlier, notably the idea of enabling the person 

affected either to accept the decision or to consider an appeal.

The court noted that in Taxquet the questions put to the jury were the same for the eight 

co-accused. The failure to tailor such questions to the situation of each individual had been 

held to violate Article 6 in a previous case."' '̂  ̂ However, the Court identified a further 

problem with the procedure in the case before it. In a strongly-worded passage it 

condemned the one-word answers yielded by the questions:

The Court considers that such laconic answers to vague and general questions 

could have left the applicant with an impression of arbitrary justice lacking in 

transparency. Not having been given so much as a summary of the main reasons 

why the Assize Court was satisfied that he was guilty, he was unable to understand 

-  and therefore to accept -  the court's decision.

The Court referred to the importance of reasoned verdicts for a number of stakeholders in 

the criminal process, namely the person being tried, the appellate courts and the public at 

large. The provision of reasons was perceived as vital, not only for the accused but also 

for the maintenance of confidence in the administration of justice:

It is...important, for the purpose of explaining the verdict both to the accused and to 

the public at large -  the “people” in whose name the decision is given -  to highlight 

the considerations that have persuaded the jury of the accused's guilt or innocence 

and to indicate the precise reasons why each of the questions has been answered 

in the affirmative or the negative.''^®

Goktepe v/ Belgium (Application no 50372/99, decision of 2 June 2005). 

175 Application no 926/05, decision of 13 January 2009 at para [48].

■I Ibid.
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In an innportant statement, the court added that the absence of such reasons meant that 

the Court of Cassation was unable to conduct “an effective re v i e w , i n c l u d in g  the 

identification of “any insufficiency or inconsistency in the r e a s o n i n g . T h e  court 

concluded that the fair trial rights of the applicant under Article 6(1) had been breached.

Analysis of the Second Section Judgment

Daly noted that the court’s departure from its previous case-law was “indicated 

with...brevity.”''̂ 9 Given its potential for far-reaching changes to criminal procedure in many 

countries, the tone of the judgment is surprisingly low-key and its lack of detail striking. 

However, although the reasoning in the judgment of the Second Section was brief, it was 

unambiguous. The only reasonable interpretation of the decision was that it required 

“juries in all contracting parties to the Convention...to provide a reasoned basis for their 

verdicts.” ''^° Writing extra-judicially, the then Chief Justice of Ireland criticised “the opacity 

of the court’s reasoning” ^̂  ̂ and its “inadequate analysis"''®^ of the issues. In addition, he 

took issue with what he perceived to be the court’s reliance on an emerging consensus 

that juries should provide reasons. While the court referred to a trend to that effect among 

the contracting States, it might be overstating it to describe that as the identification of a 

consensus. It emerged subsequently that the Court’s reference to a French reform which 

mandated reasoned jury verdicts was misleading, because although such a reform had 

been proposed in a Bill, it was never enac ted .Howeve r ,  it is important to note that the 

judgment did not say that Belgium was out of line with the dominant practice among the 

parties to the Convention. The mistake in relation to French practice, while regrettable, 

does not fatally undermine the reasoning of the court. The true kernel of the court’s

Ibid, at para [49].

Ibid.

T Daly, “An Endangered Species? The Future of the Irish Criminal Jury System in Light of Taxquet v 
Belgium" (2010) 20(2) ICLJ 34 at 36.

■'80 J L Murray, “The Influence of the European Convention on Fundamental Rights on Community Law”, 
(2010) 33(5) Fordham International Law Journal 1388 at 1409. While Murray opined: "[T]he meaning of 
the...judgment is not entirely clear" {Ibid, at 1409), in light of his overall comments he appeared to be 
referring to the means by which the contracting parties would respond to the decision rather than the content 
of the decision itself.

181 Ibid, at 1410.

182 ibid, at 1420.

183/6/d, at 1410.
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reasoning appears to be present in its normative statements about the importance of 

openness, accountability and clarity.

The decision’s emphasis on reasons at first instance is noteworthy. In Delany v Judge 

Donnchadh,^^^ McMahon J stated that reasoned decisions were more important in “higher 

courts”"'®̂ as opposed to “the lower courts...and...the District Court in particular.”"'®® He 

acknowledged the importance of reasons in considering whether to take an appeal, but 

appeared to confine the requirement for them, rather unconvincingly, to “higher courts.” 

The approach of the Second Section, in emphasising the importance of reasons at first 

instance, coheres better with the object of assisting the affected person to evaluate their 

position.

In terms of the ramifications of the decision, Murray CJ observed that it could give rise to 

“profound implications for juries across Europe.”"'®̂ An English commentator wrote that 

“judicial nails were...bitten to the quick” ®̂® in its aftermath. Addressing the Irish situation in 

particular, Murray CJ cited the decision in O'Callaghan and noted: “[T]he secrecy

of jury deliberations is sacrosanct under constitutional law and would appear to preclude 

the provision of formally reasoned v e r d i c t s . A n  Irish Times headline proclaimed: “Court 

ruling could lead to end of jury trial system.”''̂ '' Daly considered potential reforms of the 

Irish jury system to ensure compatibility with the Convention, including the giving of 

reasons, the adoption of the mixed jury system and the abolition of jury trial a l t o g e t h e r .

The Belgian Government requested that Taxquet be referred to the Grand Chamber, and 

Daly noted the potential for its decision to “foist fundamental and far-reaching jury reform

on Ireland.”■'93

184 [2011] lEHC 138.

Ibid, at para [34],

186 Ibid.

■'87 Murray, above note 180, at 1409.

■'88 J R Spencer, “Strasbourg and Defendants’ Rights in Criminal Procedure”, (2011) 70 CLJ 14 at 15. 

■'89 [1993] 2 IR 17 (SC). The decision in O’Callaghan is discussed in Chapter 2.

■'9° Murray, above note 180, at 1410.

■'̂■' C Coulter, “Court ruling could lead to end of jury trial system”. The Irish Times, 6 February 2010. 

■'92 Daly, above note 179, at 37-40.

■'98 Ibid, at 40.
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Before considering the decision of the Grand Chamber, it should be noted that Belgium 

changed the law in the aftermath of the Second Section decision. Under the reform the 

presiding judge helps the jury to set out the main reasons for its decision.''^^ Permission to 

make submissions before the Grand Chamber was given to Ireland, the United Kingdom 

and France. As Roberts has noted, those countries had a greater interest In the outcome 

than Belgium, given the reform that had been affected in that jurisdiction.

Submissions before the Grand Chamber

Before the Grand Chamber, the United Kingdom submitted that a margin of appreciation 

applied in relation to the procedures used to provide a fair trial. Both Ireland and the UK 

emphasised the potential for the judge’s summing up to provide a “chain of reasoning”''̂ ® 

for the deliberating jury. The language employed by the Irish Government in its submission 

has been described as “f l o r i d . I n  a rather laughable passage the Government stated 

“There has never been a complaint that the system lacks transparency.”''^  ̂Even the most 

ardent supporter of jury trial could not claim transparency as one of its virtues. The 

Government emphasised that the secrecy of deliberations was contingent on the absence 

of reasons, but made no effort to explain why absolute secrecy was desirable or 

necessa ry .D ep loy ing  the oft-used argument about ending secrecy, Ireland argued that 

a requirement of a reasoned verdict would “undermine the whole essence of a trial by 

j u r y . "200 In outlining the raison d ’etre of the jury, the Government stated: “The essential 

feature of a jury trial is to interpose, between the accused and the prosecution, people who 

will bring their experience and commonsense to bear on resolving the issue of the guilt or 

innocence of the a c c u s e d . I t s  submission fails to explain how that crucial aspect of the 

jury would be compromised by the provision of reasons. For its part, France stressed the

Roberts, above note 109, at 222.

195 Ibid.

196 Application no 926/05, Grand Chamber decision of 16 November 2010 at para [74],

■'97 Spencer, above note 188, at 16.

■'98 Third Party Obsen/ations of the Government of Ireland, Taxquet v Belgium, 25 September 2009 at 4, para 
[8].

■'99 See, for example, ibid, at 7, para [21],

20° Ibid, at 6, para [19],

2°'' Ibid, at 4, para [10],
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diversity of trial processes among the Contracting States, and urged the Court not to 

impose uniform rules upon them .202

The Decision of the Grand Chamber

The Grand Chamber acknowledged the diverse range of criminal trial methods among the 

member states of the Council of Europe, referring to those which had no jury system (14), 

those with a mixed or “collaborative” jury (24) and those with a traditional system (10).2°3 

The Court further noted the diversity of practice within those countries with a traditional 

jury system, referring to disparities in relation to the numbers of jurors and whether or not a 

judge summed up or presented the jury with a list of questions. The Court stated that the 

contracting states were free to choose their systems of criminal trial, provided they were in 

compliance with the Convention.

The Grand Chamber reviewed the case-law prior to the decision of the Second Section. In 

a critical passage, it stated:

It follows from the case-law cited above that the Convention does not require jurors 

to give reasons for their decision and that Article 6 does not preclude a defendant 

from being tried by a lay jury even where reasons are not given for the verdict.^o*^

It is thus clear that unreasoned jury verdicts are not automatically contrary to the 

Convention. The Court continued:

Nevertheless, for the requirements of a fair trial to be satisfied, the accused, and 

indeed the public, must be able to understand the verdict that has been given; this 

is a vital safeguard against arbitrariness.2°s

The Court advocated that all aspects of a procedure should be analysed to determine if it 

complies with Article 6. In conducting this analysis in the case before it, the Court identified

202 Application no 926/05, Grand Cham ber decision of 16 Novem ber 2010 at paras [81] -  [82].

There are 47 m em ber states of the Council of Europe. Norway has both a collaborative system and a 
traditional system (the latter for serious appeals).

Application no 926 /05 , Grand Cham ber decision of 16 Novem ber 2010 at para [90],

Ibid.
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its task as determining whether “the proceedings afforded sufficient safeguards against 

arbitrariness and made it possible for the accused to understand why he was found 

g u i l t y . T h e  Court thus appeared to be placing a high value on transparency, albeit in a 

context where it had said that this did not have to be achieved by a reasoned verdict. The 

safeguards enumerated by the court as alternatives to a reasoned verdict were judicial 

summing up, “unequivocal questions put to the jury by the judge, forming a framework on 

which the verdict is based”2°7 and appellate remedies. On the facts, the court found that 

Belgium was in breach of Art 6 because the questions put to the jury by the judge did not 

sufficiently differentiate between the applicant and his co-accused.

Analysis of the Grand Chamber Judgment

The judgment of the Grand Chamber is disappointing. It purports to emphasise the 

importance of transparency in criminal justice decision-making but engages in sophistry by 

presenting processes such as summing up as accountability safeguards. Judicial 

directions to a jury play an important role in a trial on indictment, but they do not enlighten 

the public, the accused or appeal courts as to why a particular accused was convicted.2°̂

It is disingenuous to pretend that they do so. Spencer argues that reasoned verdicts are 

particularly important for innocent defendants, and that guilty ones will be the only 

beneficiaries of the Grand C h a m b e r  judgm ent.^o^ Presumably this is because the 

traditional verdict may mask unmeritorious acquittals and the conviction of the innocent.

The Grand Chamber wore kid gloves when it engaged with the issue of the unreasoned 

verdict, apparently reluctant to do anything which would remould domestic trial procedures 

of long standing. When one considers the strong arguments made by the Second Section 

for greater clarity, and the advantages of accountability more generally, the Grand 

Chamber’s approach is difficult to defend. As Roberts has noted; “The European Court of 

Human Rights cannot afford to be so respectful of, or hidebound by, states parties’ 

procedural t r a d i t i o n s . G i v e n  the Court’s mandate in standardising human rights 

compliance among the Contracting States, its deferential attitude, and consequent illogical

206 Ibid, at para [93].

Ibid, at para [92],

208 See Spencer, above note 188, at 16.

209 Ibid.

■̂'o Roberts, above note 109, at 221.
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reasoning in relation to transparency safeguards, is noteworthy. The Court has shown no 

such timidity in confronting highly contentious procedural issues on previous occasions. 

Examples include the Court’s finding that detained suspected terrorists are entitled to 

information enabling them to refute the allegations against them^ii and its ruling that the 

procedures used in the trial of the killers of James Bolger were not sufficiently tailored to 

their age and were thus in violation of their rights.^i^ Yet when faced with the jury, a legal 

institution weighed down by national identity, culture and history, the Court faltered.

Speaking extra-judicially on the day on which the Grand Chamber judgment was handed 

down. Lord Judge stated with evident satisfaction:

My immediate impression is that the Grand Chamber has understood the essential 

features of the jury system as it operates in our jurisdiction and, for that matter, in 

the Republic...What seems to me to be clear from the judgment is that a properly 

structured summing up followed by a verdict of the jury, which is confined to the 

verdict, provides an ample understanding to the defendant, and the public, of the 

reasons why the jury decided that the case against the defendant has been 

proved.213

It is unclear from Taxquet, however, whether a comprehensive summing up alone will 

satisfy the accountability requirements of Article 6, or whether the other safeguards 

mentioned, including appellate remedies, will also be scrutinised. Ashworth points to the 

use of the word “and” rather than “or” by the Grand Chamber when listing the safeguards 

of judicial directions and unequivocal questions.^"*^ However, he concludes the Grand 

Chamber did not intend to “overthrow the British system by a s i d e - w i n d . ” ^ ' '5  Duff, writing 

from a Scottish perspective, argues that “relatively fulT’ "̂'® judicial directions will need to be

211 A v U K  (2009) 49 EHRR 29.

V V UK (Application no 24888/94, decision of 16 December 1999).

213 I Judge, “Jury Trials”, Judicial Studies Board Lecture, Belfast, 16 November 2010, available at http:// 
wvw.judiciary.gov.uk/media/speeches/2010/speech-by-lcj-jsb-lecture-jury-triais (last visited 12 October 
2012).

21*1 A Ashworth, “ Taxquet v Belgium" [2011] Crim LR 236 at 238.

215 Ibid.

2''6 P Duff, “The Compatibility of Jury Verdicts with Article 6: Taxquet v Belgium" (2011) 15(2) Edinburgh Law 
Review  246 at 250.
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accompanied by a greater willingness to allow appeals on the basis of verdict perversity.^''^ 

In relation to England, Roberts states that the Court of Appeal Is often perceived as 

approaching jury verdicts with undue deference.2''® The reluctance of the Irish courts to 

Intervene on the basis of verdict perversity has also been noted.2‘'9 Nevertheless, the 

appeal mechanisms against jury verdicts found in Ireland and the United Kingdom are 

more extensive than those found In Belgium, where an appeal can only be made on a 

point of l a w .220 |t |s probable that a system of summing up, combined with the avenues of 

appeal available to persons convicted by a jury in Ireland and the UK, are sufficient to 

ensure compliance with the Grand Chamber judgment.

The fact that the Irish jury will not be forced Into transparency by Taxquet- obvious from 

the Grand Chamber decision Itself -  was reinforced in Judge v There the 

Strasbourg Court refused to admit a case challenging the unreasoned verdict of a Scottish 

jury, citing the “framework” which is In place to guide the jury, Including counsels’ 

arguments and the judge’s charge. The Scottish appellate system, which looks at whether 

a jury verdict Is logically Inconsistent or Irrational, was also approved as a safeguard.

Conclusion

Because of the secrecy rule and the fact that juries do not provide reasons for their 

decisions, there Is an Information deficit in relation to jury decision-making. This lack of 

transparency impedes Informed reform of the jury and may mask miscarriages of justice.

The law In Ireland In relation to research on “real” juries Is unclear, but judicial dicta appear 

to indicate that a high premium is set on the absolute secrecy of the jury room. Given this 

position, the interviewing of former jurors would at a minimum be unwise, and most 

probably be unlawful at common law. The Irish law needs codification. A licensing 

procedure similar to that Introduced for family law reporting, which would permit post-trial

217 Ibid, at 250-251.

Roberts, above note 109, at 224.

219 O’Malley, Criminal Process, above note 152, at 927. Inconsistency as between verdicts delivered in 
respect of the same incident is another ground of challenge. Ibid, at 550. In R Dhillon [2008] EWCA Crim 
1577 Elias LJ stated: “It is notoriously difficult successfully to challenge a jury’s verdict on the grounds that 
inconsistent verdicts have been returned.” (at para [33]).

220 Application no 926/05, Grand Chamber decision of 16 November 2010 at para [99].

221 Application no 35863/10, decision of 8 February 2011.
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interviews with jurors on the basis of juror anonymity and non-identification of the trials 

concerned, is badly needed. In relation to the provision of reasons, it is clear that the 

“oracular verdict”222 of the jury is safe for the foreseeable future, both under the domestic 

law of Ireland, England and Wales and, perhaps more crucially, under the European 

Convention on Human Rights.

It is unfortunate that the jury continues to evade one of the norms of the modern world, 

namely accountable and transparent decision-making. Both in the context of the secrecy 

rule and the unreasoned verdict, judges and governments underestimate the jury’s 

capacity to modernise. The historical analysis of the jury in Chapter 1 demonstrated that 

the institution has been steadily evolving over hundreds of years.

The fact that the jury operates in a non-transparent manner should be borne in mind when 

reading the chapters which follow, in which this thesis will attempt to show that the 

judiciary apply a presumption of competence to the criminal jury. The secrecy in which the 

jury is enveloped severely impedes the gathering of information to justify this presumption. 

Paradoxically, judges both in Ireland and in England and Wales have sought to defend the 

secrecy rule and the related lack of reasons for jury verdicts on the basis of preserving 

public confidence in the jury. Prior to identifying and questioning the application of the 

presumption in specific areas of jury trial, it can thus be stated that it rests on questionable 

foundations which are hostile to transparency and empirical enquiry. These themes will be 

elaborated upon throughout this thesis.

222 Auld, above note 108, at 168.
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Chapter 4: Apprehended Bias and the Jury

This chapter critiques the approach of the courts in cases involving allegations of 

apprehended juror bias. It begins by discussing bias and apprehended bias principles 

generally, before undertaking a thematic analysis of apprehended juror bias.

It will be argued that the courts in Ireland and England apply an apprehended bias test in 

cases involving jurors which differs from that applied to other decision-makers, including 

judges. In effect, the apprehended bias test is diluted by the presumption of competence in 

jury cases. It will be argued that the test applied to juries should be at least as rigorous as 

that applied to other decision-makers.

Bias

The rule against bias, often referred to in its latin form, nemo iudex in causa sua,'' is one of 

the twin principles of natural justice.^ In Ireland, natural justice has been placed on a 

constitutional footing, becoming constitutional justice.^ Public decision-makers, including 

judges and jurors, must thus act in accordance with the constitutionally embedded rules of 

natural justice. In the context of the nemo iudex rule, constitutional justice may be 

breached where a decision-maker has a “relationship, interest or attitude which actually 

did influence or might be perceived to have influenced a decision or judgment.”'*

Three species of bias exist within the nemo iudex rule, namely actual or subjective bias, 

automatic disqualification and apprehended bias. Subjective bias is difficult to establish 

and essentially involves an allegation of existing partiality. Automatic disqualification arises 

where a decision-maker has an identifiable interest in the outcome of proceedings. Once 

the requisite interest is present it is impermissible for the decision-maker to decide the 

case. An argument that a person is automatically disqualified from sitting in judgment is 

particularly suited to instances of pecuniary interest, but it also extends to situations where

■' This translates as “No man should be judge in his own cause/case.”

2 The other principle is expressed in the Latin maxinn audi alteram partem, translated as “Hear the other 
side.” This principle is concerned with fairness of procedure where a person’s interests are at stake. See, for 
example, In Re Haughey [1971] 1 IR 217 (SC).

3 See the comments of Walsh J to this effect in McDonald v Bord na gCon [1965] 1 IR 217 at 242.

Per Barron J in Orange Ltd v Director of Telecoms (No 2) [2000] 4 IR 159 at 221 (SC).
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a decision would further the decision-maker’s non-pecuniary interest.^ Instances of 

automatic disqualification are rare. By contrast with the other two categories, apprehended 

bias is concerned with perception rather than actuality. As will be explained in more detail 

below, it asks if the reasonable person would be satisfied about the impartiality of a 

decision-maker. It is therefore less stigmatic and much easier to successfully argue than 

actual bias. Before turning to an in-depth consideration of apprehended juror bias, the 

judicial approach to subjective juror bias will be discussed.

Subjective jury bias

This chapter focuses on apprehended juror bias because that is the type of bias most 

frequently argued in court, both in relation to jurors and more generally. The difficulties of 

proving subjective bias, alluded to earlier, are heightened in the case of the jury because 

of the operation of the secrecy rule forbidding disclosure of the jury’s thoughts and 

deliberations.® The limited extent to which judges engage with subjective juror bias will be 

revealed in this section, before addressing apprehended bias in considerable detail.

In Chapter 2 the importance ascribed to the representativeness of the jury pool (as 

opposed to individual jury panels) at constitutional level in Ireland was discussed. 

Impartiality is often equated with representativeness, or portrayed as dependent upon it.  ̂

Indeed, the classic view of subjective jury bias, as articulated by judges, is that the 

representative jury eradicates the bias of its members through deliberation. This principle 

was strongly supported by Lord Hope \n R v  Mirza,^ when he stated: “When the time 

comes for them to reach their verdict jurors must cast aside the prejudices that inevitably, 

as men and women of the world, they will have brought with them as they entered the jury 

b o x . T h e  question of whether jurors actually manage to do this is obviously fundamental

® Originally automatic disqualification was confined to instances of a financial interest in the outcome: Dimes 
V Proprietors o f Grand Junction Canal (1852) 3 HLC 758. The doctrine has, however, been extended to non- 
pecuniary interests: R v Bow Street Metropolitan Stipendiary Magistrate, ex p Pinochet Ugarte (No 2) [2000]
1 AC 119 (HL).

® The impact of the secrecy rule on empirical jury research is discussed in Chapter 3.

 ̂ In Thiel v Southern Pacific Co [1946] 328 US 217 at 227, Frankfurter J (dissenting with regard to the effect 
of an unrepresentative jury on the appellant's conviction) referred to the representative jury as an “assurance 
of a diffused impartiality."

® [2004] 1 AC 1118 (HL). The decision in Mirza is discussed at length in the context of jury misconduct in 
Chapter 5.

9 Ibid, at 1146.
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to the integrity of the system. The difficulties of partiality which may be encountered in a 

jury trial were acknowledged by Lord Rodger in R v Abdroikov,''° when he observed:

[W]e take risks when we hand the critical decisions on guilt or innocence to juries. 

We take the risk that, consciously or subconsciously, men on juries may be unduly 

sympathetic to a man charged with rape who claims that he and the woman just got 

carried away by their physical urges. We take the risk that, consciously or 

subconsciously, a juror who has herself been the victim of sexual abuse may tend 

to side with the woman who claims that she was sexually assaulted by the 

Defendant.''^

Lord Rodger continued by providing further examples illustrating how jurors might favour 

parties of the same race, sexual orientation or class as themselves, or be prejudiced 

against those who are different. He then pointed to the way in which the legal system 

deals with these possibilities of bias:

The law is not naive: it stipulates that there should be 12 men and women on a jury. 

The assumption is that, among them, the twelve will be able to neutralise any bias 

on the part of one or more members and so reach an impartial verdict -  by a

majority, if necessary.”^̂

There is thus a judicial belief that the verdict which emanates from the jury transcends the 

biases of the individual jurors. This in turn forms part of the general presumption of jury 

competence. While there is some empirical research, particularly relating to racial 

prejudice, which indicates that juries containing jurors from minority groups tend to reach 

fairer decisions in respect of defendants from similar backgrounds,Lord  Rodger’s 

statement about bias neutralisation is problematic. It fails to take into account that under 

the system of random selection a jury drawn from a representative pool may be 

remarkably homogenous, containing 12 people with the same prejudices and biases. As 

Zuklie argues, if the cross-sectional ideal is premised on the notion that a jury of persons

[2008] 1 All ER 315 (HL), AbdroikovwiW be analysed in greater detail later in this chapter.

Ibid, at 328-329.

12 Ibid, at 329.

13 See H Fukurai and R Krooth, Race in the Jury Box: Affirmative Action in Jury Selection (State University of 
New York Press, 2003) at 14 -17 for an overview.



from diverse backgrounds will serve to neutralise the biases of individual jurors, this 

creates a perception that a jury containing no persons from disadvantaged backgrounds 

will be more biased against such persons.'''^ It is worth noting that the neutralisation of bias 

was not referred to as a rationale for jury representativeness in any of the judgments in the 

Irish case of de Burca v Attorney General, and it was specifically recognised that individual 

juries might not be representative at all.''^ As was seen in Chapter 2, the public 

acceptability of decisions made by juries drawn from representative pools was the central 

rationale given for representativeness in that case.

At first glance, it is unsatisfactory that random selection may produce an unrepresentative 

jury. One might think that the solution would be to ensure representativeness in every 

case, but this would be highly problematic. Interfering with jury composition contains 

echoes of jury-packing, a much-detested irregularity which featured heavily in Irish 

history.''® In addition, a jury of 12 could never be truly representative of society in all its 

richness and diversity. The time, cost and potential for abuse which would be involved in a 

non-random system place the risks inherent in the existing process in perspective. In the 

United States various schemes of affirmative action have been devised, including the 

inclusion on the jury, as opposed to in the jury pool, of a percentage of jurors of a given 

background, race etc. which is proportionate to their presence in the population at large. 

Another method is to include in the jury a certain number of persons who are “similar in 

race, national origin, social status, or occupation to the defendant.” ''  ̂Empirical research 

has shown that at least three such jurors are required to resist the pressure of the 

majority.''^ The inclusion of up to three persons from the same ethnic background as the 

accused in cases where the trial judge felt that race would be in issue was recommended 

by the Royal Commission on Criminal Justice^o and the Auld Review^^ respectively. This 

proposal has also been considered, but not favoured, by the New Zealand Law

■''* M S Zuklie, “Rethinking the Fair Cross-Section Requirement” (1996) Cal L Rev 101 at 137-138. 

15 [1976] 1 IR38.

■'® For more, see Chapter 1.

Fukurai and Krooth, above note 13, at 69 - 70.

■'® Ibid, at 70.

Ibid, at 71.

Royal Commission on Criminal Justice: Report (Cmnd 2263, HMSO, London, 1993) at 134.

R Auld, Review o f the Criminal Courts of England and Wales (HMSO, London, 2001) at 159.
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C o m m i s s i o n 2 2  and was rejected by the British Government in its White Paper, Justice for 

AIIP  It gave a number of reasons for this, including the invidious position in which the 

minority ethnic jurors would be placed, the uncertain nature of their role and the burden 

such a reform would place on courts to determine if race was likely to be an issue. 

Research conducted after Auld LJ’s review concluded that ethnic minorities were 

adequately represented on British j u r i e s

Dicta from the de Burca case suggest that any type of quota system, interfering by its very 

nature with the principle of random selection, would be unconstitutional. In an interesting 

aside, O’Higgins CJ ruled out the question of an accused being provided with a jury of “a 

particular composition or of a particular suitability...in relation to the offence c h a r g e d .  

Griffin J echoed this statement, stating that an accused was not entitled to a jury “which is 

tailored to the circumstances of the particular case, whether relating to the sex or other 

condition of the defendant or to the nature of the charges to be tried, provided that the jury 

be indiscriminately drawn from among those eligible in the community for jury service. 

These statements suggest that the criterion of representativeness may not be departed 

from to actively construct a jury of a particular hue. The Law Reform Commission 

considered, but rejected, the mandatory inclusion of women on juries trying rape cases a 

number of years ago.^^ indeed, recent Irish research has shown that the traditional 

supposition that female jurors are more likely to convict an accused of rape are not borne 

out in fact, no female-dominated jury having returned a conviction for rape in the six year 

period covered by the study.

The English courts have also placed a premium on random selection and will not 

countenance judicial attempts to construct a truly representative jury.3° In addition to the

22 Law Commission of New Zealand, Juries in Criminai Trials (NZLC R69, Wellington, 2001) at 56.

23 Home Office, Justice for All (Cmnd 5563, HMSO, London, 2002) at 123.

24 Ibid.

25 C Thomas, Diversity and Fairness in the Jury System (Ministry of Justice Research Series, June 2007).

26 [1976] I R3 8  at 61.

27 Ibid, at 83-84.

28 Law Reform Commission, Rape and Allied Offences (Dublin, 1988).

29 C Hanly, D Healy and S Scriver, Rape and Justice in Ireland (Liffey Press, Dublin, 2009) at 296.

30 Rv-Ford [1989] QB 868.
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potential for an unrepresentative jury to emerge from random selection, jurors are drawn 

from electoral lists, on which minority groups are usually underrepresented.Further, as 

was noted in Chapter 2, advocates in England and Ireland are prohibited from questioning 

prospective jurors about their opinions, habits and prejudices as in the American voir dire

procedure.32

There are sound policy reasons for not permitting tampering with the principle of random 

selection by means of affirmative action or voir dire, including the possibility of abuses and 

the politicisation of the jury’s deliberations. The concept of the representative jury could be 

warped into one where the various jurors see their role in terms of representing people of 

their background to the detriment of impartially trying the issues before them. However, 

random selection and the secrecy rule combine to make scrutiny of the subjective 

impartiality of Irish and English jurors very d i f f i c u l t . | n  the words of Davis:

The single greatest difficulty in any analysis of trial by jury results from the fact 

that researchers are denied the right to question and interview jurors, so it is 

impossible to collect data on their reasoning, prejudices and understanding.

It is unusual for the courts to be confronted with allegations of subjective juror bias. The 

Irish case of People (DPP) v Ashibougwu^^ is a rare example. In seeking a certificate

H Fukurai, “The Representative Jury Requirement; Jury Representativeness and Cross Sectional 
Participation from the Beginning to the End of the Jury Selection Process”, in V Hans (ed), The Jury System: 
Contemporary Scholarship (Ashgate, Aldershot, 2006) 143 at 144.

The Irish authorities on this point, discussed in Chapter 2, are People (AG) v Lehman (No 2) [1947] IR 137 
(CCA) and People (DPP) v Haugh [2000] 1 IR 184 (HC). For judicial reference to the English position, see R 
V Cornwall [2009] EWCA Crim 2458 at para [24], per Leveson LJ. In Zarouall v Belgium (European 
Commission on Human Rights, Application No. 20664/92) the Commission declared inadmissible a 
complaint that the applicant’s trial breached Art 6(1) because he was not permitted to investigate “the 
political, religious and moral beliefs of the prospective jurors.” The Commission emphasised in particular the 
oath taken by jurors to try the case objectively.

33 English studies have examined the issue of subjective juror bias using simulation methodology. See C 
Thomas, Diversity and Fairness in the Jury System (Ministry of Justice, 2007, Research Series 2/07) and C 
Thomas, Are Juries Fair? (Ministry of Justice, 2010, Research Series 1/10).

3'* F Davis, The History and Development o f the Special Criminal Court 1922 -  2005 (Four Courts Press, 
Dublin, 2005) at 21.

35 [2007] IECCA65.
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enabling him to appeal his conviction for rape to the Supreme C o u r t , the applicant 

argued that the case for acquittal was so strong that the jury must have convicted him on 

the basis of his race. Refusing the certificate, the court placed emphasis on the fact that 

no submission in relation to these issues had been made at trial. The judge had not been 

asked to withdraw the case from the jury for want of evidence. Nor was he asked to give a 

direction in relation to bias or race. There was nothing to indicate that race might have 

been an issue affecting the impartiality of the jury. The reasons given by the court are 

persuasive. Most applicants could invoke the possibility of bias in relation to some 

characteristic possessed by them, and it is not unreasonable for the court to demand some 

proof or indication of prejudice in order to avoid the abuse of Its processes. The fact that 

the issue was not raised at trial is highly relevant, especially where no information relating 

to bias has been discovered subsequently. The concept of apprehended bias will now be 

discussed. Its application to jurors will then be considered.

Apprehended Bias: General Principles

Few judicial statements are as familiar as Lord Hewart’s aphorism in the case of R v 

Sussex Justices, ex parte McCarthy^^: “[Jjustice should not only be done, but should 

manifestly and undoubtedly be seen to be done.” ®̂ This principle acknowledges that the 

courts are reliant on public confidence for their legitimacy and authority, and encapsulates 

the rationale of the apprehended bias test. It has been approved by the Irish courts on a

3® Section 29 of tlie Courts of Justice Act, 1924 provided that an appeal to the Supreme Court from a 
decision of the Court of Criminal Appeal could only occur if the Court of Criminal Appeal or the Attorney 
General certified that a case “involves a point of law of exceptional public importance and that it is desirable 
in the public interest that an appeal should be taken to the Supreme Court.” Section 22(2) of the Criminal 
Justice Act 2006 now contains a provision to the same effect.

[1924] 1 KB 256.

Ibid, at 259, Lord Hewart said that this principle had been established in “a long line of cases,” ibid. 
Despite being repeatedly credited for “one of the best known principles of English law” (per Lord Bingham in 
R vAbdroikov [2008] 1 All ER 315 (HL) at 323), history has not been kind to Lord Hewart. The Chief Justice 
of New South Wales has stated that the famous statement could not have “a less auspicious provenance.” 
See J Spigelman, “Seen to be Done; The Principle of Open Justice -  Part I” (2000) 74(5) Australian Law 
Journal 290 at 290. Lord Devlin opined that Lord Hewart was “the worst Chief Justice ever.” See P Devlin, 
Easing the Passing: The Trial o f Dr John Bodkin Adams (Bodley Head, London, 1985) at 92. More recently. 
Lord Neuberger has described Lord Hewart as “ghastly.” See D Neuberger, “The Many Faces of the Master 
of the Roils”, available at http://www.judiciary.gov.uk/docs/speeches/mor-mccba-lecture.pdf (last visited 18 
May 2010).



number of o cca s io ns ,a n d  is reflected in the test for apprehended bias in this jurisdiction, 

namely “would a reasonable person apprehend that there might be bias.”'̂ ^

The Irish courts have developed a large body of jurisprudence on the issue of 

apprehended bias,' "̂' taking inspiration both from the common law and the C o n s t i t u t i o n . ' ^ ^  

They have traditionally taken a robust approach to allegations of apprehended bias 

relating to judges and administrative decision-makers, appreciating the need to protect 

public confidence in the administration of justice. For example, in O’Driscoll v Law 

Soc/ef/2 a disciplinary committee of the Law Society made findings against two solicitors 

accused of over-charging clients. The then Director of Consumer Affairs, a member of the 

committee, had previously said in a public interview that it was “nothing less than 

scandalous if solicitors are taking money over and above the fees which they are also 

g e t t i n g . I n  spite of the fact that the Director’s comments were phrased in an open and 

generalised way, the committee's findings were quashed. In a strongly-worded judgment 

McKechnie J described the comments as “highly re g re t ta b le ,“inappropriate”"̂® and 

“u n w i s e . H e  rejected the argument that the rule against bias was not infringed because 

she did not refer to any solicitors by name. Towards the end of the judgment he stated: 

“Justice cannot be imperilled: it must be done and must be seen to be done.”'̂ ® One could

See, for example, The State (Hegarty) Winters [1956] 1 IR 320 (SC) at 334, per Maguire CJ; Radio 
Limerick One Ltd v Independent Radio and Television Commission [1997] 2 IR 291(SC) at 314, per Keane J; 
Bula Ltd V Tara Mines Ltd (No 6) [2000] 4 IR 412 (SC) at 439, per Denham J and at 478, per McGuinness J; 
Orange Communications Ltd v The Director o f Telecommunications Regulation (No 2) [2000] 4 IR 159 (SC) 
at 185, per Keane CJ, at 222, per Barrron J and at 251, per Geoghegan J; DD v Gibbons [2006] 3 IR 17 
(HC) at 22, per Quirke J; O ’Callaghan v Mahon [2008] 2 IR 514 (SC) at 670, per Fennelly J; EPI v Minister 
for Justice [2009] 2 IR 254 (HC) at 256, per Hedigan J.

“♦o O ’Reilly v Cassidy [1995] 1 ILRM 306 at 309, per Finlay CJ.

'*■' Apprehended bias may also be referred to as apparent bias. In Orange Communications Ltd v The 
Director o f Telecommunications Regulation (No 2) [2000] 4 IR 159 (SC) Barron J also referred to “perceived” 
and “unconscious” bias. Ibid, at 222. The term “objective bias” is sometimes also used as a synonym for 
apprehended or apparent bias. However, it is more properly used as an umbrella term for the non-subjective 
categories of apparent bias, prejudgment and automatic disqualification.

For allegations of apprehended bias against a judge in a criminal context, see (People) DPP v Griffin 
[2009] IECCA75 and Keegan v District Judge Kilrane [2011] lEHC 516.

«  [2007] lEHC 352.

Ibid, Paragraph numbers are not provided in the judgment.

Ibid.

46 Ibid.

47 Ibid.

48 Ibid.
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criticise the judgment on the basis that the statement at issue did not evince prejudgement 

in its true sense, for example by stating that all or most solicitors were over-charging; it 

contained the important word “if.” However, the decision illustrates how seriously the 

courts take the nemo iudex principle.

The strict operation of the bias rule may also be seen in Kenny v Trinity Col lege. /K  

decision of the Supreme Court against an applicant challenging the erection of a building 

was quashed when it was discovered that the Chief Justice’s brother was a member of the 

firm of architects who drew up the contested plans. The Chief Justice was one of the 

judges who had rejected the applicant’s appeal. This decision was arrived at in spite of the 

fact that the plans were drawn up In the Dublin office whereas the brother of the Chief 

Justice was attached to the Limerick office and was not involved in any way in the case. 

The O'Driscoll and Kenny decisions, although from the civil sphere, have been discussed 

to give a flavour of the hard line the Irish Courts take on infringements of the nemo iudex 

rule by judges and administrative tribunals. It will be argued that the same high standards 

of objective impartiality are not consistently demanded in cases involving jurors.

The test for apprehended bias in England and Wales is now the same as the Irish test, but 

this is a relatively recent development. In R v Gough^° the Law Lords concluded that the 

test should be whether there was “a real danger of bias,” the test to be applied from the 

perspective of the judge. While the reasonable observer test maintains the emphasis on 

whether justice has been seen to be done, the “real danger of bias” test relates more to 

the question of whether justice has in fact been done. The reasonable lay person might 

harbour a suspicion of partiality in a situation where the cold judicial eye would determine 

that there was no “real danger of bias.” The Gough test was thus not as well attuned as 

the reasonable observer test to ensuring public confidence in the administration of justice. 

In Re Medicaments and Related Classes of Goods (No 2)̂ ^̂  the Court of Appeal advocated 

a departure from the Gough test, replacing it with an assessment of bias according to “a 

fair-minded and informed observer.” 2̂ The Court felt that such a change was necessitated

49 [2008] 2 IR 40 (SC).

50 [1993] AC 646 (CA, H I).

51 [2001] 1 WLR 700 (CA).

52 Ibid, at 727, per Lord Phillips.
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by Article 6 of the European Convention on Human Rights. In Porter v Magill^^ the House 

of Lords stated that the Gough test had been replaced with the test of “whether the fair- 

minded and informed observer having considered the facts, would conclude that there was 

a real possibility that the tribunal was biased.” '̂̂  Both Ireland and England thus look to the 

“fair-minded and informed observer”^̂  to determine cases of apprehended bias.

The European Convention on Human Rights may also be invoked in support of fair and 

neutral decision-making. The relevant part of Article 6(1) states: “In the determination 

of...any criminal charge against him, everyone is entitled to a fair and public hearing within 

a reasonable time by an independent and impartial tribunal established by law." The 

Strasbourg Court has repeatedly emphasised that this is a guarantee not only of actual 

impartiality but also of the appearance of impartiality.^® A number of cases of juror bias 

have come before the Court and they will be discussed under the thematic headings which 

follow.

(i) Jurors

Apprehended bias is a ground of judicial review in respect of administrative decision 

makers, but arises in jury cases as a ground of appeal. As was seen in Chapter 1, the 

early jurors would most likely have known the accused and were closer to the modern 

conception of a witness than a juror. By contrast, juries are now composed of people who 

should have no previous association with the parties or circumstances of the case.®^

Under s 15(3) of the Juries Act, 1976, the judge must tell prospective jurors that if they 

have “an interest in or connection with the case or the parties” they must bring it to her 

attention. Apprehended bias cases may arise where jurors do not respond to the judge’s 

invitation to declare their link or interest, or where the judge is informed of it and decides it 

is not sufficiently close or important to justify removing the juror concerned. Issues relating

53 [2002] 2 AC 357 (HL).

Ibid, at 494, per Lord Hope.

The Irish courts have used this wording on a number of occasions. See, for example. People (DPP) v 
Norris [2011] 2 IR 112 at 119; People (DPP) v Dumbrell [20^0] IECCA84. Paragraph numbers are not 
provided in Dumbrell.

See, for example, the 2011 case of Hanifand Khan i/ UK (Application nos 52999/08 and 61779/08) at para 
[138], where the Court referred to its statements in previous cases stressing the protection of objective 
impartiality by Art 6(1).

See, for example, "Robbery jury discharged as juror knows person involved". The Irish Times, 9 June 
2012 .
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to jurors may also arise because of their conduct, comments or associations during the 

trial. Various situations will be discussed below.

An interest in the outcome

In The People (AG) v Singef^^ the foreman of the jury was one of the victims of the frauds 

of which the applicant was convicted. O Daiaigh J, giving the judgment of the Court of 

Criminal Appeal, stated: “The whole purpose of jury trial is third-party judgment, judgment 

by indifferent p e r s o n s . H e  found, unsurprisingly, that the victim was not indifferent to the 

case and that his presence on the jury was contrary to the notion of a fair trial. Applying 

the principle that justice should be seen to be done (without mentioning the Sussex 

Justices case) the court set aside the jury verdict.

Knowing the accused or another party to the proceedings

A financial interest in the outcome is not the only situation in which a juror should not 

serve. Others include knowledge of the accused or personal or professional links with 

them. The latter issue arose in Pullar y United Kingdom.^° The applicant had been found 

guilty of corruption on the basis that he had sought money to secure planning permission 

for two men, McLaren and Cormack. Both men gave evidence for the prosecution at the 

applicant’s trial. One of the jurors in the trial was employed by McLaren’s firm. A majority of 

the Strasbourg court found that this did not breach the impartiality requirement of Art 6(1). 

In coming to this conclusion it took into account that the juror was a junior employee, had 

not been involved in the work involved in the case and had been made redundant days 

before the trial. In addition, it referred to the fact that the juror was one of 15,®̂  all of whom 

had been instructed by a judge and taken an oath to act impartially. Four judges dissented, 

emphasising that the applicant had been convicted by a majority, not unanimously.

58 [1961] 1 Frewen 214 (CCA).

59 Ibid, at 223.

60(1996)22 EHRR 391.

®'' The trial took place in Scotland, where the number of jurors is 15. See P Duff, “The Scottish Criminal Jury: 
A very Peculiar Institution” in N Vidmar (ed), World Jury Systems (Oxford University Press, 2000) 249.
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In Ireland it has been held that a trial judge acted correctly in not calling a witness when he 

discovered that the witness was related to a member of the j u r y By contrast, the Court of 

Criminal Appeal upheld the decision of a trial judge not to discharge a juror who was from 

the same place as the accused and who had seen, but never spoken to, the accused.®^

An interesting instance of links between the accused and a juror occurred in the important 

case of People (DPP) v Norris.^'^ The applicant was convicted of a number of drugs 

offences, some of which related to possession of drugs for the purpose of sale. The 

applicant sought leave to appeal on the basis that when the verdict was being read out 

she realised that the foreman of the jury had been a neighbour when she was a child and 

still lived nearby. There were other links, including friendship and work links, between the 

families of the applicant and the foreman. However, the two women had never spoken to 

each other. The applicant said that she had not recognised the foreman during the trial 

because of the layout of the courtroom, which meant that she was not sitting facing the 

jury. The normal procedures had been conducted during the empanelling of the jury. The 

prosecution had read the name and address of the applicant to the jury panel. The jury 

had also been told the applicant’s maiden name. In accordance with s 15(3) of the Juries 

Act, 1976 the judge had asked the jurors to inform him of any link they had with the trial.

The Court of Criminal Appeal enumerated the test for bias in this jurisdiction. Rather 

curiously it did this by reference to the English case of Re Medicaments and Related 

Classes of Goods (No 2 f^  rather than the earlier domestic authorities. A number of Irish 

and English cases relating to jurors are summarised in the A/or/'/s judgment, but it is 

difficult to discern what emphasis the court placed on them. This difficulty is exacerbated 

by the last part of the judgment, entitled “Application of the law to the circumstances of this 

application.”®® In this section there is no reference to case-law, although the reasonable 

observer test is invoked, and a number of groundless factual assertions are made.

62 O ’Brien v DPP [2005] 2 ILRM 444 (SC). 

“  People (DPP) V Lindsey [2004] lECCA 6.

64 [2011] 2 IR 112 (CCA).

65 [2001] 1 WLR 700 (CA).

66 [2011] 2 IR 112 at 122 (CCA).
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The court was critical of the lack of precision given by the applicant in relation to her claim 

of knowing the foreman. It was accepted that the applicant and the juror had grown up in 

the same housing estate, the applicant at number 53 and the juror at number 6. The court 

stated: “Assuming sequential numbering of the houses within the estate, the respective 

families resided at opposite ends of the same: the applicant does not say how close the 

houses are to each o t h e r . J u d i c i a l  reasoning which is predicated on the speculated 

position of houses in an estate does not inspire confidence. Even if the families were at 

opposite ends of a large estate it is doubtful that the reasonable observer would make fine 

distinctions once she was apprised of the fact that the accused and the juror had lived in 

the same estate. The applicant had moved to a larger housing estate across the road 25 

years before the trial but regularly visited relatives in the first housing estate.

Importantly, the relative proximity in which the juror and the applicant lived was 

supplemented by other links, which the court dismissed. The court was critical of the lack 

of detail relating to the work and friendship links between the families, but its criticisms 

seem gratuitous. For example, the applicant’s son was "good friends”®® with the son of a 

brother-in-law of the juror. In relation to this factor, the court stated: “[W]e do not know if 

the friendship is such that the juror should be assumed to be aware [of it].”®̂  Where 

apprehended bias is in issue it is inappropriate for the court to resolve doubts in this 

manner, by taking the view most favourable to the decision which has been made.

It was accepted that the applicant’s physical location in court meant that she was not in a 

position to face the jury. However, Finnegan J stated that the applicant must have noticed 

the jury when giving evidence and would have been more likely to notice the foreman. This 

reasoning is not persuasive and is another example of the assumptions peppered 

throughout the judgment. One would have thought that a person giving evidence, a rather 

intimidating experience in itself, would be concentrating on that evidence and the 

questions being asked of them, and would not have the time or inclination to examine 

those around them. In finding that the applicant must have recognised the juror, the Court 

of Criminal Appeal essentially attributed a waiver^° of the bias claim to the applicant. While

Ibid.

68 Ibid, at 123.

69 Ibid.

On waiver in the context of bias claims, see Corrigan v Irish Land Commission [1977] IR 317 (SC);
Locabail Ltd v Bayfield Properties Ltd [1999] All ER 1279 (CA).
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one might question whether waiver should operate in respect of irregularities in jury trials, 

it is clear that it does. In State (Byrne) v FrawleyJ'^ the Supreme Court held that the 

applicant, who had not objected at trial to the unconstitutional composition of the jury, had 

waived his right to object to it. However, it has also been held: “[A] high level of knowledge 

on the part of a litigant is required before he can be held to have elected to waive his right 

to object to the composition of a court or t r i b u n a l . ” ^ 2  ^ j g  difficult to identify the existence of 

this degree of knowledge in Norris. There is nothing to suggest that the applicant had 

recognised the juror, had informed her legal team or was advised of the position in relation 

to waiver and declined to object. While one can accept the pragmatic policy considerations 

underlying the doctrine of waiver, it should not be attnbuted in the absence of clear 

evidence.

In a subsequent criminal case strong evidence of waiver, which is lacking in Norris, was 

ignored because of the Court’s concern about the serious consequences for the applicant 

of enforcing it. In Keegan v District Judge K iiraneP  Birmingham J suspected that the 

applicant, "prompted by nothing more than a desire to postpone the evil day",^"* delayed in 

making an objection to being tried by a judge who had previously acted for him as a 

solicitor. Nonetheless, he quashed the applicant's conviction for road traffic offences. He 

held that the reasonable observer would "view the proceedings with a significant degree of 

disquiet"^^ in spite of the fact that the applicant "was in large measure, the author of his 

own misfortune."^®

The Court in Norris stressed that the trial judge “properly and comprehensively advised the 

jury panel as required by section 15(3) of the Juries Act.”^̂  The implication that the juror 

would have acted in accordance with the judge’s warning is a clear example of the 

presumption of competence. To state the obvious, the fact that a warning is given does not 

mean that it has been obeyed. It is just as possible that the juror heard the warning and

[1978] IR 326 (HC, SC).

Bula Ltd V Tara Mines Ltd (No 6) [2000] 4 IR 412 (SC) at 504, per McGuinness J. 

73 [2011] lEHC 516.

7“* Ibid, at para [12],

75 Ibid, at para [24],

76 Ibid.

77 [2011] 2 IR 112 at 123.
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recognised the connection but decided to remain on as a juror. The reasonable observer 

would be disturbed by this possibility. One of the central implications in the judgment, 

namely that the juror must not have recognised the accused, is speculative and without 

foundation. It is also somewhat ironic when one considers the court’s insistence that the 

accused must have recognised the juror. Furthermore, whether or not the foreman realised 

the connection is in fact irrelevant, a point which also seems to have escaped the court in 

Norris. In the Sussex Justices case the issue of whether the clerk who had retired with the 

judges had advised them in relation to a case In which he had an interest was of no 

consequence. It was the appearance created by the situation which was crucial, not what 

that situation in fact entailed.

The question of whether the reasonable observer would believe that the foreman had not 

recognised the applicant is not discussed in the judgment. This is the crucial issue; if it can 

be shown that the observer might have suspected that the foreman had recognised the 

applicant that is sufficient to raise a doubt about the fairness of the trial. The facts in 

Gough, referred to above, were similar to those in Norris. In the Court of Appeal in Gough, 

Farquharson LJ accepted an argument that if the reasonable apprehension of bias test 

had been used, the conviction would have to be quashed. The reasonable person would 

have assumed that the juror realised the connection between the accused and her 

neighbour when she heard the address. In the words of Farquharson LJ: “[The juror’s] 

claim of ignorance would not have been acceptable to a fair-minded observer.” ®̂ This 

lends credence to the view that the reasonable observer, with full knowledge of the facts in 

Norris, would have had a lingering doubt that the juror did recognise the appellant, and 

that the verdict might have been tainted by bias.

In Norris it was stated by the court that the applicant would be more likely to notice the 

foreman than other members of the jury. It is not clear why this is so, given that foremen 

do not have identifying features. It appears from the judgment that the first time the 

foreman spoke was to declare the verdict of the jury. However, the position of the foreman 

raises an issue in relation to satisfying the reasonable observer test. It is worth considering 

whether the test for apprehended bias should have been more easily satisfied because the 

juror who knew the accused was the foreman. It is generally believed that “the elected 

foreperson occupies a position of greater potential influence than other jurors during

78 [1993] AC 646 at 652.
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deliberations.”^̂  It is possible to imagine that other jurors might defer to a juror who said 

they knew or had heard of the accused , and  it is also conceivable that this danger would 

be more acute if the claim came from the jury foreman. The reasonable observer would 

also take into account that a foreman might not reveal that he knew the accused, but could 

use her position to advance an agenda stemming from knowledge of that person.

In the penultimate sentence of the judgment, Finnegan J stated: “[T]he courts on many 

occasions have noted the independence of juries in general and that they can be expected 

to honour their oath.”®'' Such comments are not based on empirical evidence, as there has 

been no Irish research on the performance o f juries.®^ Concluding that the accused must 

have recognised the foreman, the court refused the applicant leave to appeal. The 

generalised statement on jury performance at the end of Norris is consistent with the 

deference shown to juries, and to the particular juror concerned, throughout the judgment.

Public statements affecting appearance of impartiality

\n R V Crombie^^ the jury was shown sexually explicit videos of children allegedly made by 

the accused. After viewing one of the videos a male juror directed an expletive at the 

accused while walking past him when leaving the courtroom. The trial judge asked the 

juror concerned if he could give the accused a fair trial and received an answer in the 

affirmative. On appeal, it was argued that the judge erred in not discharging a juror who 

had demonstrated hostility to the accused. If a juror was prepared to do that in open court, 

counsel for the appellant reasoned, there were grounds for anxiety as to what would 

transpire in secret deliberations. The Court of Appeal dealt with these arguments In 

cursory fashion, exemplified by the following sentence: “No reasonable onlooker would 

conclude, merely from an emotional reaction to distressing evidence, that the jury would 

be biased or that the applicant could not receive a fair t r i a l . O n e  would have thought that 

an explicit statement of opinion by a decision-maker would be at the extreme end of

R Dillehay and M Nietzel, “Juror Experience and Jury Verdicts” (1985) 9(2) Law and Human Behavior M 9  
at 182.

There was no suggestion that this occurred in Norris.

[2011] 2 IR 112 at 123.

The impact of the secrecy rule on empirical jury research is discussed in Chapter 3.

83 [2011] EWCACrim 1404.

^  Ibid, at para [28], per Eady J.
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conduct which would foster doubt about impartiality in the mind of the reasonable 

observer.

One could see how people involved in politics, non-governmental organisations and the 

media could make statements about the administration of justice which might raise an 

issue as to their objective impartiality as a juror generally or in a particular case. This was 

the case in R v Cornwall?^ where the applicant had been convicted of murder. After the 

trial it emerged that the jury foreman at his trial was a columnist with The Sun newspaper. 

It was argued on appeal that views the juror had expressed publicly in his column meant 

that it could be reasonably suspected that he was not capable of trying the case 

impartially. In his writing he referred to “gangs armed to the teeth with guns and knives”®® 

and “judges...so drippingly liberal that they can hardly bring themselves to jail murderers 

let alone muggers.”®̂ He used the moniker “the burglar’s buddy”®® to describe one Lord 

Chief Justice and “the mugger’s mate”®̂ in relation to his successor. The killing in the case 

in which he was foreman involved a very violent stabbing and occurred in the context of a 

gang selling drugs. Leveson LJ stated: “The difference between Mr Shanahan and the 

juror about whom nothing is known is not that Mr Shanahan has views which others do not 

necessarily have. It is that he has expressed those views publicly.”®̂ The public expression 

of an attitude by a decision-maker, or knowledge of their relationship with one of the 

parties, forms the basis of an apprehended bias claim. The fact that others may hold the 

same unpublished views is certainly true but is not relevant to the bias analysis. In a 

Jesuitical statement, Leveson LJ observed:

The question for the jury was not what should happen to a knife related murderer or 

anyone concerned in dealing or using drugs: it was whether in this case, this 

Defendant was proved beyond reasonable doubt not to have been acting in self 

defence or, alternatively, not to have been provoked.

85 [2009] EWCA Crlm 2458. 

Ibid, at para [14].

Ibid, at para [17].

Ibid, at para [15]

Ibid.

Ibid, at para [25].

Ibid.
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This argument is not convincing. The applicant was a supplier of crack cocaine and heroin 

and was supplying them on the day in question. The prosecution case was that the 

applicant stabbed the deceased nine times with a sheath knife without justification. The 

central elements of the case thus involved issues on which the jury foreman had 

repeatedly expressed trenchant views. In a further departure from the principles of 

apprehended bias, Leveson LJ observed: “[Tjhere is nothing, save for Mr Sallon's 

speculative assertion, to suggest that this particular juror was not entirely faithful to the 

oath that he s w o r e . jh is  approach is flawed because apprehended bias is not 

concerned with solid evidence as to the actual impartiality or diligence of the decision

maker; the only criterion is the perspective of the reasonable person when presented with 

the relevant facts. While the judgment refers to the test of the reasonable person’s 

apprehension of bias, its approach on the facts is not consistent with the application of that 

test. The Court explicitly invoked the Gough test, which was departed from by the House 

of Lords in Re Medicaments. Leveson LJ took the view that much of the juror’s writing 

related to sentencing, which was not an area he was called upon to decide. However, as 

stated previously, knife and drug crime were recurring themes in his work. Its overall tenor 

was clearly more concerned with crime control than due process. His highly critical attitude 

to the judiciary would most likely cause the reasonable observer to wonder how well he 

would take direction from a trial judge. Like the Court of Criminal Appeal in Norris, the 

Court of Appeal omitted to consider that the juror was the foreman, and the consequent 

influence which he may have exercised over other jury members in that capacity. Leveson 

LJ recommended that in future cases journalists should alert the trial judge “if called to 

serve on a jury which will have to examine issues upon which he or she has expressed 

strong o p i n i o n s . It is unclear how journalists called for jury duty would be made aware of 

this rather specific requirement. The fact it is suggested in the judgment perhaps 

demonstrates some unease about the verdict being upheld by the Court

Overall Cornwall is a poor precedent and one which the Irish courts should refrain from 

following. If similar facts were to arise in this jurisdiction, a case like O’Driscoll, although 

very different in context, indicates that the statements of a decision-maker do not need to 

be as inflammatory as those of the juror in Cornwall to fall foul of the Irish rule against

92 Ibid.

93 Ibid, at para [26],

175



prejudgment. In O’Driscoll damage to reputation and livelihood was at issue. A criminal trial 

entails grave consequences for the liberty of the accused, which means a bias rule at least 

as strict as that in O’Driscoll should apply. However, it is possible that Cornwall could be 

decided in the same way In Ireland, especially if the presumption of competence were 

used to dilute the apprehended bias test, as it was by Finnegan J in the Norris case.

Racist comments

It is worth considering racist comments by jurors separately because of the case- 

law they have engendered in England, supplemented by decisions of the European 

Court of Human Rights. The leading cases are Gregory y and Sander v UK.^^

Both cases concerned the responses of trial judges to allegations by jurors that 

other members of the jury had made racist comments. The applicant in Gregory 

was black. During jury deliberations at his trial for robbery, a juror passed a note to 

the judge stating that other jurors were being racist. In response, the trial judge 

called the jurors before him and reminded them that they must try the accused on 

the basis of the evidence, putting aside any bias. He did not mention racial bias 

specifically. The jury convicted the applicant by majority verdict of 10:2. The Court of 

Appeal refused the applicant leave to appeal, stating that while one juror had 

expressed unacceptable views there was no reason to suppose that he could not try 

the case impartially. The Strasbourg court focused on the positive effects of “a 

carefully worded redirection to the jury.’’̂ ® Somewhat dubiously, the Court also relied 

on the fact that no complaints of further racism were made after the redirection, 

deducing from this that it must have been effective. The Court distinguished the 

case from Remli v F r a n c e , in which it had found a breach of Art 6(1). In that case 

the trial judge refused to investigate an allegation that a juror made a racist remark 

on the basis that the complaint related to a time before the trial had begun. By 

contrast, the judge in Gregory “took sufficient steps to check that the court was

94(1998) 25 EHRR 577. 

95(2001)31 EHRR44 1003.

9® (1998) 25 EHRR 577 at 595. 

97(1996)22 EHRR 253.
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established as an impartial tribunal within the meaning of Article 6(1) of the 

Convention.

In Sanderthe applicant was an Asian man on trial for conspiracy to defraud. A juror 

sent a note to the judge indicating that at least two other jurors were making racist 

comments and jokes. In language similar to that used by the judge in Gregory, the 

judge reminded the jury of its obligation to return a verdict in accordance with the 

evidence, unaffected by prejudice. Subsequent to the redirection one of the jurors 

sent a note to the judge apologising for making racist jokes and denying racial bias.

The jury convicted the applicant but acquitted a co-accused who was also Asian.

The Court of Appeal rejected the applicant’s appeal, agreeing with the trial judge’s 

assessment that the Gough test of a real risk of bias was not satisfied. In marked 

contrast to its approach in Gregory, the Strasbourg Court doubted the efficacy of 

redirecting the jury to come to a verdict unaffected by bias;

[l]n the present case the Court is not prepared to attach very much weight to the 

judge's redirection of the jury. The Court considers that, generally speaking, an 

admonition or direction by a judge, however clear, detailed and forceful, would not 

change racist views overnight. Although in the present case it cannot be assumed 

that such views were indeed held by one or more jurors, it has been established 

that at least one juror had been making racist comments. In these circumstances, 

the Court considers that the direction given by the judge to the jury could not dispel 

the reasonable impression and fear of a lack of impartiality, which were based on 

the original note.^^

Finding a breach of Art 6(1), the Court strongly implied that the jury in Sander should have 

been discharged. Sander could be distinguished from Gregory, according to the Court, on 

the basis that there was no admission of racist comments in Gregory. The implication that 

a confession by a juror is required before a conviction can be quashed on the ground of 

apprehended racial bias is out of step with the concept of objective bias. Daly and 

Pattenden state that the divergent outcomes in the two cases turn on the differing

98 (1998) 25 EHRR 577 at 595. 

99(2001)31 EHRR 44 1003 at 1010.
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“strength of the evidence of racial bias”^°° present in each. They distil the principle that “a 

Oudicial] warning in the face of a confirmed and specific allegation of racial bias is not 

Convention-compliant.”''°'' Lord Hope has commented that the decisions do not “sit easily 

with each other on the f a c t s . T h i s  may be overstating the issue, however. Sander 

illustrates the ineffectiveness ascribed by the Strasbourg court to a direction to disregard, 

at least where prejudicial comments are “clear, precise and substantiated.’’''^  ̂a  clearer 

basis could have been given for the decision but its real problem lies in its failure to state 

whether the only solution to a Sander-type scenario is to discharge the jury, or whether 

there are other solutions open to the judge under the Convention.'"’'̂

Several cases alleging juror bias have come before the English appellate courts since the 

decisions in Gregory and Sander. Many of these have a similar factual matrix to those 

cases, namely a communication from an individual juror stating that others are being 

racist. Some examples of these cases will be discussed. \r\ R v Momodou''^^ the trial 

judge had refused to discharge a jury where a juror complained that two jurors made 

prejudicial comments in relation to the accused persons, who were asylum seekers. 

Instead he asked the jurors if they felt they could try the case impartially. In refusing to 

quash the verdict on appeal, Judge LJ stated:

If the jury or at the very least some of its members, cannot be trusted to recognise 

blatant discriminatory and prejudicial remarks...and...reject them...it is difficult to see 

why we should ever entrust juries with their heavy responsibilities.

The circularity of this reasoning has been criticised; the proposition is that the jury must 

have been impartial because it had a serious obligation to d i s c h a r g e . T h e  Court in 

Momodou also relied on the fact that the jury acquitted the defendant on the most serious

G Daly and R Pattenden, “Racial Bias and the English Criminal Trial” (2005) Camb LJ 678  at 699.

101 Ibid, at 699  -  700.

102 R v M ir z a  [2004] 1 AC 1118 (HL) at 1161.

103 K Quinn, “Jury Bias and the European Convention on Human Rights: A W ell-kept Secret?” [2004] Crim  
LR  998 at 1003.

104 P Robertshaw, "Responding to Bias Amongst Jurors" (2002) J Crim L 84 at 94.

105 [2005] 2 All ER 571 (CA).

106 Ibid, at 596.

107 L M cGowan, “Jury Deliberations: Secrecy” (2006) 70(1 ) J Crim  L 19 at 21.
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charge and convicted him of a lesser charge to support the conclusion that he was not 

prejudiced. However, as McGowan points out, a conviction on a lesser charge is not 

necessarily bias-free.''°®

The decision in Gregory has been cited by the Court of Appeal as authority for the 

proposition that “vague and imprecise”''̂ ® comments of a racist nature which come to light 

during the trial do not imperil a resulting conviction. In \/ Budai'^^° the Court upheld a 

conviction where one juror ran from the jury room in distress at a racist remark. Leveson 

LJ emphasised the fact that the juror who made the remark wrote to the judge the next 

day, describing it as uncharacteristic and stating that it had not been made in respect of 

the appellants or any aspect of the case. The Court of Appeal has also made it clear that a 

warning to the jury to cast aside prejudice and decide the case on the evidence may be 

the appropriate response to a complaint of bias by a jury member, at least where the facts 

are closer to Gregory than to SanderV'' It is arguable that Budai is closer to Sander than 

Gregory, however, as the juror who made the racist remark admitted doing so.

\n R V Heward^^^ the trial judge received a note from a juror alleging that other jurors were 

siding with members of their own race.'’ ’’  ̂ Before she could decide how to react to the 

complaint the jury reported that it had arrived at its verdict. The judge believed that she 

had no option in law but to receive the verdict, which found the appellant guilty of theft.

The Court of Appeal found that the judge was incorrect in believing that her only options 

were to accept the verdict immediately or discharge the jury. The Court outlined the 

approach she should have taken as follows:

In our view the better and necessary course in the present case was, before 

receiving any verdict from the jury, to make some enquiry for the purpose of 

ensuring that the verdict which they wished to deliver was untainted by the bias 

apparently revealed by the note from the anonymous juror. It may well be that had

108 Ibid.

■'°® R V Budai [20^^] EWCACrim 186 at para [37], per Leveson LJ.

"0  [2011] EWCACrim 186.

R v  Hussain [2005] EWCA Crim 2691.

” 2 [2012] EWCACrim 890.

■I ■'2 According to Pitchford LJ: “[T]he jury comprised three jurors of African or Afro-Caribbean descent, two 
jurors who were of Asian appearance and seven jurors who were white." Ibid, at para [7].
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the jury been informed of the general nature of that note and had they been asked 

to consider in further retirement whether their verdict could be conscientiously 

returned, the judge would have received an emphatic assurance from the jury. If 

she could not receive that assurance then it seems to us that her obligation would 

have been to discharge the jury. If she received that assurance in suitable terms 

then the verdict could be returned."'

The Court then quashed the conviction on the basis that the reasonable observer would 

not have been satisfied as to the impartial basis of the verdict. The solution advocated by 

the Court is not convincing. Daly and Pattenden argue that the English courts “place too 

much faith in...assurances of juror impartiality.”''''^ One would have to question the value of 

such assurances, made in reply to questions by a judge who will have emphasised the 

importance of jurors honouring their oath.

The cases discussed above relate to situations where racial bias was alleged during the 

trial. \n R V Mirza' '̂^  ̂ the House of Lords held that a trial judge had jurisdiction to investigate 

a claim of bias brought to its attention prior to the delivery of the verdict. However, a 

majority of the Law Lords held that where allegations of misconduct, including racism, are 

made subsequent to the delivery of the verdict, they cannot be investigated because the 

courts are bound by the common law rule of non-disclosure.

Victims of crime

In People (DPP) v Tobin''^^ the appellant had been convicted of rape and indecent assault. 

The sole ground of appeal was that the judge should have discharged the jury when 

informed by the foreman that a juror had revealed personal experiences of sexual abuse 

to other jury members. The trial judge had asked the foreman whether the juror concerned 

felt able to try the case unaffected by their personal experience and the foreman had said

Ibid, at para [12],

■'15 Daly and Pattenden, above note 100, at 708.

” 6 [2004] 1 AC 1118 (HL).

These issues are covered in greater detail in Chapter 2 on secrecy. 

” 8 [2001] SIR 469 (CCA).
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the juror was satisfied that they could do soJ''^ The Court of Criminal Appeal, in allowing 

the appeal, took the view that the discharge of the individual juror would not have been 

appropriate, as it “would have involved identifying the juror which would have been 

invidious and e m b a r r a s s i n g . T h e  Court said that the case fell to be decided by 

reference to the fair trial guarantee in Article 38 of the Constitution, adding: “The right of an 

accused person to be tried by a jury free from any suspicion or taint of bias is one of the 

cornerstones of the criminal justice s y s t e m . T h e  Court distinguished the case from 

Singer on the basis that a material personal interest was not involved. However, it held that 

the reasonable observer would entertain a doubt that the juror could try the appellant 

without being influenced by their personal experience of abuse, and quashed the 

convictions on that basis. Explaining this decision and its implications for future cases, 

Fennelly J said;

This is not to say that such considerations would apply to the trial of every type of 

offence where a juror had undergone a similar ordeal. It is enough to say that 

assumed abuse is in a special category. Nor does it follow that subsequent 

discovery that a juror had had an experience of that kind would warrant quashing 

the conviction. The issue in this case was explicitly raised by the jury which 

expressed its concern.

This implies that the effect of the juror’s prior experience on the impartiality of the jury was 

transformed by being brought to the judge’s attention, which is illogical. The Court added 

that a suitably-worded curative direction might remove the necessity of discharging a juror. 

This adds to the difficulty of distilling general principles from the case. In addition, the 

Court did not elaborate on the content of a warning which might obviate the need to 

discharge.

One can also take issue with the Court’s emphasis on sexual abuse as a special category. 

One could equally argue that the reasonable man might question the ability of a juror who 

has been mugged in the past to try a charge of assault causing harm. The broader

Neither the name nor the sex of the juror were disclosed to the court. 

120 [2001] 3 IR 469 at 472 (CCA).

■'2'' Ibid, at 473, per Fennelly J.

122 Ibid, at 479.
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argument that a juror who has experienced crime of any type might sympathise with an 

alleged crime victim in the context of a totally different offence could also be made. It is 

also foreseeable that the juror who has not experienced crime personally but who has a 

friend or relative who has done so could be affected by that knowledge. If one started to 

make persons in these situations ineligible for jury service it would remove huge swathes 

of people from the jury pool, which would contravene the constitutional requirement of jury
representativeness."'

The impact of Tobin was the subject of comment in the High Court in Byrne \/

While the case concerned internet content relating to the a c c u s e d , a reference was 

made by counsel for the applicant to an emerging practice:

Apparently, it has been submitted to courts that persons who have suffered in the 

past from some form of sexual violence have been invited to reveal that fact, 

contrary to their statutory entitlement to anonymity, to the trial judge and not to sit 

on the jury. Counsel said that this argument to the judge swearing in the jury had 

even been extended to anyone who knew someone who had been sexually 

abused.’’26

Charleton J was highly critical of this interpretation of Tobin, stating that the practice to 

which he referred “misconstrued”''^  ̂ the judgment and was “misguided.”''28 He referred to 

the statistics in the SAVI report^^g illustrate the large numbers of sexual abuse victims 

who would be ineligible for jury service if experience of sexual abuse became a 

disqualifying factor. He also stated that the categories of Ineligibility in the Juries Act 1976 

cannot be supplemented by the judiciary. Charleton J makes valid arguments as to why

2̂3 See Chapter 2.

124 [2011] 2 IR 461 (HC).

This aspect of the case is discussed in Chapter 6.

■'26 Ibid, at 474.

127 ibid, at 475.

■’28 Ibid.

■'29 This 2002 report on sexual abuse in Ireland found that 20.4% of female respondents experienced contact 
sexual abuse in childhood while the figure for male respondents in the same study was 16.2%. H McGee, R 
Caravan, M de Barra, J Byrne and R Conroy, The SAVI Report: Sexual Abuse and Violence in Ireland (Liffey 
Press, Dublin, 2002) at xxxii. See also H McGee, R Caravan, C Leigh, C Ellis and R Conroy, SAVI Revisited 
(2005^ available at: http://www.drcc.ie/wp-content/uploads/2011/03/SAVI_Revisited.pdf (last visited 14 
August 2012).
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victims of sexual abuse should not be excluded from jury duty, but unfortunately he does 

not explain how Tobin should be interpreted. Its future effect is thus unclear.

\n R V the English courts were faced with a jury situation more acute than that in 

Tobin. In S, participation in an indecent assault and indecency case triggered distress 

about past abuse in two jurors. After the evidence had been given one juror told the usher 

that she was having panic attacks. The judge questioned the juror and was impressed by 

her determination to give the accused a fair trial, unaffected by her past experiences. He 

instructed the juror not to discuss the matter with the other jurors. The second juror was 

found in a distressed state in the toilet area after the deliberations had started. The judge 

discharged this juror on the basis that because of her distress she was unable to 

contribute to the deliberations. It appeared that her distress was not evident to the jury as 

a whole, but one other juror was aware of it. The judge directed the remaining eleven 

jurors to try the case devoid of emotion. The Court of Appeal dismissed the appeal. In 

doing so it placed more emphasis on the fact that the juror seemed willing to put her own 

experiences aside, rather than on the perception which the reasonable observer might 

have of the situation. The possibility that the impartiality of the jury may have been 

compromised by the second juror’s distress (it not being altogether clear how many of 

them were aware of it) does not appear to have been argued on a p p e a l . T h e  decision in 

S arguably fails to apply the apprehended bias test correctly, most obviously by not 

reflecting on whether the reasonable bystander would be satisfied that the actions of the 

trial judge had removed the possibility of bias against the appellant. Arguably a distinction 

ought to be made between cases in which sexual abuse survivors participate as jurors and 

those in which their participation causes them upset and distress. The latter scenario is not 

one conducive to objective decision-making, and the prejudicial effect of visible distress on 

other jurors should not be discounted.

In a simulated jury study by Culhane et al participants were shown an hour-long video of a 

home burglary trial and rendered an individual verdict a f t e r w a r d s . ' ' 3 2  There was no 

difference in conviction rate between jurors who had been victims of violent crime and

130 [2009] EWCACrlm 104.

■’3'' An argument that the accused was entitled to a verdict based on the deliberations of the jurors sworn to 
try the case, and that he was deprived of this by the absence of the second juror from the deliberations and 
her subsequent discharge, did not succeed.

■'32 S E Culhane, H M Hosch and W G Weaver, “Crime Victims Serving as Jurors: Is There Bias 
Present?” (2004) 28(6) Law and Human Behavior 649.
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those who had notJ^s However, the presence of additional factors increased the likelihood 

of conviction. Crime victims who knew other victims were more likely to convict than those 

who did not and victims of theft demonstrated even greater readiness to do so. The 

conviction rate of jurors who themselves had experienced burglary and knew a person 

who had also done so was 16.7% higher than jurors who had not been subjected to same 

and who did not know anyone who had.'' '̂^ The authors note that using victimisation as a 

ground for excluding potential jurors would be too crude and would remove too many 

people from the jury pool.'’ ®̂ However, the study suggests that bias may increase the more 

the facts mirror criminal acts previously committed against the individual ju ror.

Juror occupation

There has been only one Irish case on juror bias by virtue of occupation, in marked 

contrast to the stream of cases in England. The case of People (DPP) v McCarthy^^'^ will 

thus be considered before discussing the English position. In McCarthy one of the jurors 

was employed in a civilian administrative capacity at Clondalkin Garda station. It was 

argued at trial that the reasonable observer would suspect that this might cause her to 

favour the prosecution. The judge refused to discharge the juror or warn the jury to be 

alive to the danger of bias. The Court of Criminal Appeal upheld the judge’s decision, 

stating:

The juror in question was eligible in law to serve on the jury and took an oath to 

deliver a verdict in accordance with the evidence...[I]t is not to be assumed that 

jurors will disregard a solemn oath taken in this manner, nor is there to be any 

presumption adverse to an eligible juror to such effect. The court is further satisfied 

that no reasonable or fair minded observer would think that some unfairness to the 

applicants would result from the presence of this juror on the jury.''^^

133 Ibid, at 656.

134 Ibid, at 657.

135 Ibid. The participants participated in the research when they appeared for jury duty. 40% of them had 
been victims of crime.

136 This issue arose in R i/ Goodall [2007] VSCA 63 in which the Court of Appeal of Victoria dismissed the 
argument that people who had been victims of crime could not be impartial jurors in cases with facts similar 
to their own experience.

137 [2008] 3 IR1 (CCA).

138 Ibid, at 42.
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The fact that jurors take an oath is not relevant to a determination of apprehended bias. 

The sole criterion is how the situation would be perceived by the reasonable person. It is 

unfortunate that the Court did not see fit to explain why the fictitious observer would not be 

perturbed on this occasion. While the result may be correct, its basis is unclear. One might 

be tempted to argue that the civilian clerk who works at a police station should be excused 

because she might be sympathetic to police evidence, but this could have far-reaching 

consequences. People may identify with others of the same class, age, sexual orientation 

etc.

As was noted in Chapter 2, the rules on jury composition are very different in Ireland and 

England. A particular point of contrast is the fact that in England and Wales the Criminal 

Justice Act 2003 provides that judges, lawyers, the police and employees of the Crown 

Prosecution Service may undertake jury duty.”'^  ̂The reforms have resulted in a steady of 

stream of case-law on apprehended juror bias.

In R V Abdroikov'^'^° the appellants in three joined appeals challenged the composition of 

the juries which convicted them. The first and second appellants took issue with the 

presence of a police officer on their jury, while the third appeal concerned a juror who was 

employed by the Crown Prosecution Service (CPS) as a prosecuting solicitor. Lord 

Bingham stated that while a serving police officer was a juror in the cases of both the first 

and second appellants, the second appellant’s case could be differentiated in that it 

involved a dispute of evidence between the appellant and the police. His Lordship thus 

upheld the conviction of the first appellant but found the conviction of the second appellant 

to be unsafe. He provided his reason as follows:

[T]he instinct (however unconscious) of a police officer on the jury to prefer the 

evidence of a brother officer to that of a drug-addicted defendant would be judged 

by the fair minded and informed observer to be a real and possible source of 

unfairness, beyond the reach of standard judicial warnings and directions.

Section 321 and Schedule 33 of the Act, amending the Juries Act 1974. 

RvAbdroikov  [2008] 1 All ER 315 (HI),

Ibid, at 327.
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In the case of the third appellant, in whose case a prosecuting solicitor sat as a juror, his 

Lordship stated; “[JJustice is not seen to be done if one discharging the very important 

neutral role of juror is a full-time, salaried, long-sen/ing employee of the p r o s e c u t o r . ” ' ' '^ ^  |-|e 

was thus of the view that the case of the third appellant should be remitted to the Court of 

Appeal with an invitation to quash the conviction. Baroness Hale agreed with the judgment 

of Lord Bingham but her judgment contains differences of emphasis. In relation to 

employees of the CPS, she stated that they would be eligible to serve as a juror in a case 

prosecuted by some other person or authority. Regarding the position of the police as 

jurors, she stated that in general the police were more distant from the prosecution 

process than were employees of the prosecuting authorities, but that it would be better if 

police officers did not serve on juries in cases involving police witnesses from the same 

police force. Dismissing the appeal of the first appellant, she allowed the appeal of the 

second appellant because in that case the victim of the alleged crime was a police officer, 

and because the juror was posted to a police station which committed its cases to the 

Crown Court where the case was tried. Lord Mance agreed with the judgments of Lord 

Bingham and Baroness Hale, but added the caveat that a police officer would not be 

automatically disqualified from a case involving a significant conflict of evidence between a 

police witness and a defendant. Of the majority. Lord Bingham seemed most strict in his 

conception of when police should not serve as jurors, with Baroness Hale and Lord Mance 

adopting less absolute positions.

Lord Rodger and Lord Carswell dissented. Lord Rodger stated that the objective of jury 

trial is to neutralise bias, and in the absence of specific information demonstrating why 

individual jurors were more likely to be biased than others, none of the appellants’ trials 

had been unfair. Similarly, Lord Carswell looked for particular circumstances which would 

call the impartiality of the jurors concerned into question, and held that none were 

forthcoming. His Lordship also stated that if the jury service of CPS employees were to be 

confined to cases other than those prosecuted by the CPS, they would be ruled out of 

most trials and the intention of Parliament to expand the jury pool would be frustrated. The 

approach of the minority may be criticised on the basis that “perceived bias is as 

pernicious as actual bias where there is a credible foundation for that p e r c e p t i o n . T h e

Ibid.

'̂‘3 p Hungerford-Welch, "Police Officers as Jurors" [2012] Crim LR 320 at 328.
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majority approach is preferable, particularly in the case of the second appellant, where the 

credibility of police evidence was in issue.

The decision of the House of Lords in Abdroikov left the English reforms in a rather unclear 

position, and demonstrated the inherent contestability of juror suitability. Its effect was to 

apply different tests to the involvement of certain categories of potential juror, based on a 

perception of bias derived, at least in part, from their occupation. The streamlining effect of 

the 2003 Act was thus lost. Subsequent decisions of the Court of Appeal demonstrated the 

difficulty of reconciling the legislative intention of including the police and employees of the 

CPS on juries, while also applying the apprehended bias test. The Court proceeded on the 

basis that a bias claim could not succeed solely on the basis that a police officer acting as 

a juror had been called upon to determine the credibility of other police officers giving 

e v i d e n c e . A n  additional link, such as having worked together, was required. This 

approach seems consistent with the judgments of Baroness Hale and Lord Mance in 

Abdroikov, a case from which Lord Phillips CJ has observed it is difficult “to deduce...clear 

principles.”"''*̂  However, the search for a factor additional to a conflict of police evidence 

arguably fails to take into account that in the case of the police “their occupation may be 

regarded as having conditioned them to see things from the prosecution perspective.”"'̂  ̂

Indeed, it is their occupation, its role and culture which has caused their inclusion on juries 

to be controversial. The Court of Appeal was more disposed to quash a conviction where 

an employee of the CPS sat as a j u ro r , a l t ho u gh  it was at pains to stress that each case 

would depend on its facts and that parliament’s intention of including such persons on 

juries must be respected where it did not result in the apprehension of unfairness.

\n R V Khan''‘̂  ̂the Court of Appeal upheld the appellants’ conviction for conspiracy to 

supply heroin. AJuror was a police officer who had worked with one of the police witnesses 

on a different case a couple of years previously. One of the appellants gave evidence that 

he carried a passenger in his car who made incriminating comments on a mobile phone 

belonging to the appellant. The policeman known to the juror gave evidence that he had

4̂4 See, for example, R v Burdett [2009] EWCA Crim 543; R v Yemoh [2009] EWCA Crim 930; R v AH [2009] 
EWCA Crim 1763.

145 R  V Khan [2008] 2 Cr App R 161 at 169 (CA).

Hungerford-Welch, above note 143, at 331.

R v L  [2011] EWCA Crim 65.

148 [2 0 0 8 ]2 C rA p p R 1 6 1 .
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been keeping the appellant under surveillance and that he did not have a passenger in the 

car. The Court of Appeal, in line with Abdroikov, held that the juror could not be objected to 

on the basis that he was a policeman. In relation to the conflict of evidence, the Court 

described the evidence of the appellant about the existence of a passenger as “farcical” '̂’  ̂

and his evidence in general as marred by “significant inconsistencies.”''̂ ® The Court’s 

negative view of his testimony appeared to inform its conclusion that the reasonable 

observer would not have been concerned by the presence of the police officer on the jury. 

The applicants took their case to Strasbourg where the Court found a breach of Article 6. 

The basis for that decision was stated thus;

[W]here there is an important conflict regarding police evidence in the case and a 

police officer who is personally acquainted with the police officer witness giving the 

relevant evidence is a member of the jury, jury directions and judicial warnings are 

insufficient to guard against the risk that the juror may, albeit subconsciously, favour 

the evidence of the police.''S''

One commentator identifies a general unhappiness with the English reforms in the 

judgment, perhaps amounting to an invitation for an applicant to challenge their 

compatability with Article |n terms of the effect of the judgment, Ashworth states: “At a 

minimum, the judge must be informed of the presence of a police officer on the jury, and 

must be able to question that juror in order to ascertain what links there are, if any, with 

officers due to give evidence in the ca se .” ''53 The stream of case-law engendered by the 

English reforms constitutes a warning about departing from the traditional ineligibility of 

persons associated with the criminal justice system for jury service. This is particularly true 

of members of the police force and employees of prosecuting a u th o r i t ie s .T h e  case-law 

also demonstrates the faith placed in jurors to cast off ingrained values in the jury box and

Ibid, at 174, per Lord Phillips CJ.

Ibid.

■'51 Hanifand Khan UK (Applications nos 52999/08 and 61779/08, 20 December 2011) at para [148].

The applicants’ challenge was limited to the compatibility of the jury which tried them with the Convention. 
Hungerford-Welch, above note 143, at 338.

A Ashworth, “Human Rights: Hanif and Khan v United Kingdom” [2012] Crim LR 295 at 296.

Coen has advocated the benefits of making judges eligible for jury service, as was done in England in the 
Criminal Justice Act 2003. See M Coen, "Elephants in the Room; The Law Reform Commission's 
Consultation Paper on Jury Service Part II" (2010) 20(4) ICLJ 98 at 99.
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the reluctance of the judiciary to consider the impact of occupational cultures highly 

relevant to matters to be decided by the jury."'^^

Interactions with the Police at court

Jurors encounter the police in various roles at court. Because of the function of the police 

in investigating crime and their association with the prosecution, proper boundaries must 

be maintained. Appropriate distance was entirely lacking in the case of People (DPP) v 

McDonagh,^^^ where two Gardal were acting as jury keepers. They joined the jurors for 

drinks in the bar of the hotel where they were sequestered"'®^ and encouraged them to stay 

up late. In addition one of them ended up in the bedroom of a female juror where, in the 

words of Hardiman J “some level of physical contact occurred between them.”"'®̂ The juror 

involved was very upset afterwards. While the Court of Criminal Appeal invoked the 

apprehended bias test, its decision to quash the murder conviction was based on the fact 

that it could not be certain that the majority verdict was unconnected with the events of the 

previous night. One noteworthy aspect of the judgment is the apparent reluctance of the 

Court to criticise the Gardai involved. Hardiman J stated:

[W]e wish to say that it would be wrong to blame this result entirely on the individual 

members of An Garda Siochana sent to keep the jury. We have heard that, in other 

jurisdictions, the juries are kept by independent officials known in England as bailiffs 

and by various other designations in the United States. It is not for us to say 

whether that system should be brought in here but obviously it would have less risk 

of identification with one side of the case. Secondly, it appears that no proper 

instruction was given to the jury keepers.

While he went on to refer disapprovingly to the improper interactions the Gardai had with 

the jurors, the criticism seems slight in the circumstances.

See, for example, R Reiner, The Politics o f the Police (3rd ed, Oxford University Press, 2010); B Loftus 
“Dominant Culture Interrupted: Recognition, Resentment and the Politics of Change in an English Police 
Force” (2008) 48(6) Brit J Crim 756.

156 [2003] 4 IR417.

At the time of the hAcDonagh case, deliberating jurors could not separate: s 25 of the Juries Act 1976 as 
originally enacted. Under s 25(b) of the Juries Act 1976, as inserted by s 58 of the Civil Law 
(Miscellaneous Provisions) Act 2008, deliberating jurors may separate if the judge so directs. These 
provisions are discussed in detail in Chapter 2.

15® Ibid, at 420.
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The European Court of Human Rights was confronted with a juror bias case involving a 

policeman in Szypusz i/ The applicant was convicted of attempted murder after a 

fight in a street. The prosecution case was heavily reliant on CCTV evidence. At trial, this 

evidence was shown on a machine operated by a policeman that permitted advanced 

viewing, pausing and replaying of the videos. When the jury retired to consider its verdict 

and wanted to see the videos again, the Court was cleared and only the jury and the 

policeman operating the machine were present. The applicant argued that the presence of 

a policeman in this situation undermined the impartiality of the jury. The policeman 

concerned was a member of the investigating team involved in the case. He also gave 

evidence about receiving the CCTV tapes and taking a mouth swab of another accused.

The European Court of Human Rights agreed that the presence of the video operator 

alone with the jury was a cause for concern because of “his status as a police officer and 

his resultant association with the p r o s e c u t i o n . T h e  Court then looked for the existence 

of other safeguards of impartiality. It identified them in the oaths sworn by the jurors and 

the direction given to them by the judge to try the case on the basis of the evidence. 

Further, specific instructions had been given to the jurors about the presence of the 

policeman; they were only to communicate with him to indicate what portions of the CCTV 

footage they wished to see and were not to deliberate in his presence. The officer had also 

been instructed not to do or say anything except show the video segments requested by 

the jury. Objective bias analysis is almost absent from the judgment. The measures relied 

upon to cure bias were criticised by Judge Thor Bjbrgvinsson in his dissenting judgment, 

with which Judge Garlicki concurred. In the view of the former; “None of the safeguards 

relied upon by the majority, taken individually or collectively, was sufficient to 

counterbalance the procedural irregularity that occurred."''®^ His judgment also emphasises 

the status of the video operator as “a member of the police investigation team who was a 

witness for the p r o s e c u t i o n ” ^®^ gncl the optics of him spending two hours alone with the 

jury, points noticeably underplayed in the majority judgment.

Application no 8400/07, 21 September 2010. 

Ibid, at para [82] of the judgment of the majority. 

Ibid, at para [11] of the dissent.

Ibid, at para [13] of the dissent.
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(ii) Judges

The trial judge occupies an “exalted p o s i t i o n , “presides from on liigh” ''®'̂  and exercises 

a “unique authority over all other players.”"'®̂ Her behaviour may prejudice the accused in 

her defence by relaying a negative impression about her to the jury. This can be done in a 

variety of ways, a number of which will be discussed below. The right of judges to 

comment on the evidence is discussed elsewhere in this thesis.'*®®

It will be seen that in many of the cases which follow the language of apprehended bias is 

noticeably absent. Where the argument relates to the tone, attitude or interventions of the 

trial judge, appellate courts appear to prefer to consider whether the judge has behaved 

appropriately with reference to her particular role and the general benchmark of fairness. It 

is difficult to rationalise why this is so when a judge’s conduct at trial clearly comes within 

the scope of a “relationship, interest or attitude’”'®̂  which might imperil the reasonable 

person’s perception of their neutrality. As will be seen, the Irish courts have applied the 

apprehended bias test to extra-judicial statements made by a judge, which highlights the 

anomaly of not doing so to judicial behaviour in court. Also, the test of apprehended bias is 

designed to ensure independent and impartial decision-making and permits a more 

structured analysis than the amorphous concept of fairness.

Judicial conduct and attitude at trial

The issue of judicial demeanour, body language and statements, and their impact on 

jurors, has important ramifications for the integrity of the trial process.''®® The authority and 

influence of trial judges upon jurors has long been recognised by courts.''®^ A member of

K Deale, “The Summing-Up in Criminal Trials” (1969) 4(1) IrJur 1 at 3.

J D Jackson, “Managing Uncertainty and Finality: The Function of the Criminal Trial in Legal Inquiry” in A 
Duff, L Farmer and V Tadros (eds), The Trial on Trial: Volume 1 (Hart Publishing, Oxford, 2004) 121 at 134.

■I®® D Brooke, “‘Entirely a Matter for You’: Summing Up in England and Wales -  Part I” (2009) 27 ILT239 at 
239.

See Chapter 7.

Per Barron J in Orange Ltd v Director of Telecoms (No 2) [2000] 4 IR 159 at 221 (SC).

For an American perspective on this issue, see P D Blanck, R Rosenthal and L H Cordell, “The 
Appearance of Justice: Judges' Verbal and Nonverbal Behavior in Criminal Jury Trials” (1985) 38 Stan L Rev 
89.

■I®® See, for example, Starr v United States (1894) 153 US 614 at 626, per Fuller CJ. For a modern 
recognition of this fact, see R v Woods [2011] EWCACrim 1305 at para [6], per Pitchford LJ.
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the Irish bench once observed; “Vocal Inflexion...can be deadly if used unfairly by a 

judge.

An unusually extreme allegation of prejudicial conduct arose in the late 1960s case of R v  

Hircock.'^ '̂^ The appellants stated that the Chairman of the Quarter Sessions at which they 

were tried prejudiced their case through “interruptions, grimaces, groans, sighs and 

exclamations of i m p a t i e n c e . Among the allegations was that he “laid his head across 

his arm”^̂ 3 and said “Oh God”'’ '̂̂  a number of times in reaction to defence submissions. 

The Court of Appeal was uncomfortable with the notion of deciding an appeal on 

something other than the transcript. It created an unsupportable distinction between 

disparagement of counsel and disparagement of an accused, the former being permissible 

if not advisable, according to the Court. Refusing to quash the conviction, the Court said 

the conduct In Hircock was not of a quality which would cause a verdict to be unsafe.''^®

On occasion the contemporary approach of the Court of Appeal to allegations of prejudicial 

conduct on the part of trial judges continues to fall short of the rigour one would expect. In 

R V McDonnelP'^^ it was undisputed on appeal that the trial judge’s facial expressions had 

manifested incredulity at the applicant’s evidence. A representative of all counsel in the 

case informed the judge of this and his countenance was neutral for the remainder of the 

trial, including during the remainder of the applicant’s evidence. The issue on appeal was 

the effect of his earlier facial expressions on the jury. Instead of considering this question 

on its own, Hallett LJ stated: “It is more likely, in our view, that the jury were influenced not 

by the judge's facial expressions but by the nature of the evidence which, in our judgment,

Deale, above note 163, at 5.

[1969] 1 All ER47.

Ibid. This quote is taken from the headnote.

7̂3 Ibid, at 50.

Ibid.

Unsuccessful allegations of inappropriate judicial conduct have been made in subsequent cases. In R v 
l^ood [1996] 1 Cr App R 207 (CA) the appellant argued that the trial judge sighed, shrugged and raised his 
eyebrows during defence evidence. The Court of Appeal said that there was no evidence to support such a 
claim. The Court took the same view to allegations of general hostility and head-shaking by the judge \n R v 
Nelson (Unreported, Court of Appeal, 25 July 1996). These cases may be contrasted with R \/ Bryant [2005] 
EWCA Crim 2079 where allegations of obvious irritation on the part of the judge, including eye rolling and 
throwing down a pen, were uncontested by the prosecution. This contributed significantly to the quashing of 
the convictions in that case.

1̂ 6 [2009] EWCA Crim 1456.



was overwhelming.”''̂  ̂The Court’s speculative solution to a question of uncontested 

prejudice is not persuasive. A similarly light-touch appellate attitude is evident \n R v 

Edmund, w h e r e  the trial judge was in conflict with defence c o u n s e l . Rafferty LJ 

summarised it thus: “One would have to be startlingly naive to fail to spot that there was 

tension between the judge and counsel.’"'3° During the summing up, the judge referred to 

the fact that his irritation with defence counsel had been evident but that the jury should 

not take it as any reflection on his view of the applicant’s case. The Court of Appeal made 

the following finding:

The complaints about the judge's behaviour, which we do not consider threatened 

the safety of the convictions, nevertheless have concerned us. Whilst we refuse 

these renewed applications, we say this: No member of this court would have 

behaved or spoken as the judge did.''®''

The strong disapproval of the judge’s conduct sits uneasily with the decision of the Court, 

which skims over the fair trial ramifications of persistent sparring by the judge with the 

accused’s legal representative. While the Court has emphasised that barristers must be 

prepared for “the rough and tumble of daily court life ,”''®̂  it has on occasion recognised 

that judges may cross a line in their interaction with counsel which jeopardises the fairness 

of the trial. \r\ R v  Lashley^^^ the trial judge criticised the conduct of the defence throughout 

the proceedings and was persistently disparaging towards the appellant’s barrister. In 

relation to one short passage in the transcript. Judge LJ stated: “[l]n the presence of the 

jury, counsel was twice told that she was behaving or talking nonsensically, once told that 

she was being silly, and it was once suggested that she was not dealing with the case 

properly.” ®̂** He characterised other aspects of the judge’s observations as “wholly

Ibid, at para [31].

178 [2011]EWCA Crim 2393.

The particulars of the conflict are not provided in the Court of Appeal judgment. 

180 [2011] EWCACrim 2393 at para [20],

■'81 Ibid, at para [26].

182 R  V Edmund [2011] EWCA Crim 2393 at para [23].

183 [2005] EWCACrim 2016.

18̂  Ibid, at para [24].
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disproportionate”,''®̂  “a personal attack”''̂ ® and reflective of “inappropriate personal 

animosity towards counsel.’”'®̂  The conviction was quashed on the basis of the effect of 

the judge’s behaviour on the appellant’s confidence in the administration of justice but its 

effect on the jury would have been an equally compelling ground on which to do so.’’®® In 

one case Simon Brown LJ stated;

[T]he ultimate sanction against judicial unfairness, not least unfairness in tone or 

manner, is the high likelihood of the jury becoming disaffected and returning a not 

guilty verdict, perversely or othenA/ise.'’®̂

However, there is an equally significant risk that the unfairness of the judge will influence 

the jury in returning a conviction. Therefore, the appellate remedy for any trace of partiality 

on the part of the thal judge should be the quashing of the resultant conviction. In relation 

to the tone of voice used by a judge, it has been possible to review this for many years in 

England, with the Court of Appeal listening to tapes of the recorded trial.''9° This is now 

also possible in Ireland with the provision of digital audio recording in recent years.

There are few reported cases relating to prejudicial conduct on the part of trial judges in 

jury trials in Ireland and they are less extreme than those in England and W a l e s . I n  

People (DPP) V Tuohy and Wallace^^^ the applicants sought leave to appeal their 

convictions for murder and robbery. One of the grounds raised was that the trial judge 

erred when he stated in front of the jury that Wallace had spat on a Garda the previous

Ibid, at para [29],

186 Ibid.

Ibid, at para [48],

1®® See also the strong criticism of the trial judge’s attitude to counsel in R Cordingiey [2007] EWCA Crim 
2174 at para [13],

189 R ^ Nelson (Unreported, Court of Appeal, 25 July 1996). Paragraph numbers are not provided in the 
judgment.

See, for example, R v Wood [1996] 1 Cr App R 207 at 215; R v Hasan [2011] EWCA Crim 1071 at para 
[22]; R y Zarezadeh [2011] EWCA Crim 271 at para [25], The Court is unable to consider arguments 
relating to the judge's tone when there is no tape. See, for example, R vAlowi (Unreported, Court of 
Appeal, 8 March 1999).

For an example of prejudicial comments by a District Court judge leading to the quashing of a drugs 
conviction in judicial review proceedings, see B Heffernan and P McArdle, “Man wins Appeal after 
Controversial Judge Comments”, The Irish Independent, 3 August 2012. A famous incident in which a 
Special Criminal Court judge appeared to be asleep occurred during the trial of Nicky Kelly for the Sallins 
Train Robbery. See P McGarry, While Justice Slept (Liffey Press, Dublin, 2006).

192 [2006] IECCA153.
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day and sought guarantees from him in relation to his future conduct. Both applicants 

argued that the comments were prejudicial, with Tuohy arguing that their effect was to 

place in the mind of the jury that he condoned such behaviour. The Court of Criminal 

Appeal disposed of this ground quickly, stating that the comments did not interfere with the 

right of the applicants to a fair trial. Acknowledging that the comments were “extraneous to 

the trial itse lf, the Court stated that there was ample evidence on which the jury could 

have convicted the applicants, and applied the proviso to that effect in s 3(1 )(a) of the 

Criminal Procedure Act 1993."'^2

In People (DPP) v Kavanagh^^^ the applicant’s car was stolen during the trial and she 

was upset when she took the stand. Seeking leave to appeal, she argued that the jurors 

should have been discharged because of comments the judge made to her in their 

presence. He commented that she had been composed before the jury entered the 

room and only “resorted to this demeanour”''^  ̂when it returned. The Court of Criminal 

Appeal described the statement as “unwise"^^® but emphasised that the judge had been 

referring to the applicant’s “contrived”^̂  ̂manner, rather than to the credibility of what 

she was saying. Finding against the applicant, the Court concluded that the trial judge 

was motivated by a concern that the applicant would not be heard by the jury. An 

allegation that the behaviour of the trial judge demonstrated a lack of impartiality was 

made in People (DPP) v McCarthy. O n e  of the applicants argued that this was 

particularly true In relation to how the judge treated applications about prejudicial media 

reports. While the Court of Criminal Appeal rejected this argument it acknowledged that 

the judge’s “responses to certain requisitions were disrespectful and perfunctory."''^^

Section 3(1 )(a) provides that the Court of Criminal Appeal may reject an appeal “notv\/ithstanding that it is 
of opinion that a point raised in the appeal might be decided in favour of the appellant, if it considers that no 
miscarriage of justice has actually occurred.”

194 [2008] IECCA100.

Ibid. Paragraph numbers are not provided in the judgment.

Ibid.

Ibid.

198 [2008] 3 IR 1 (CCA).

199 Ibid, at 32.
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Judicial interventions at trial

The extent to which the trial judge is permitted to intervene at trial when counsel is 

examining witnesses involves consideration of the proper role of the judge in the 

adversarial criminal trial. The judge is sometimes characterised as a referee, keeping the 

advocates in check and ensuring compliance with the rules. In recent Court of Appeal 

decisions divergent views have emerged as to appropriateness of classifying a trial judge 

in this way. In R v Berry^^° Pitchford LJ observed: “[Judges] are not mere umpires between 

competing parties.”2°̂  By contrast, in 1/  Hasan^°^ Gross LJ stated that the judge’s 

“interventions should be those of an u m p i r e . J a c k s o n  and Doran argue that it is 

misleading to describe the role of a trial judge as completely “umpireal”20‘̂  because that 

suggests limited room for discretion and the impossibility of the judge acting independently 

of the players she is supervising. In support of their argument, Jackson and Doran refer to 

the discretion judges have in relation to the admissibility of evidence, the asking of 

questions, the calling of witnesses, the withdrawal of a case from the jury, the leaving of a 

defence to the jury which arises on the facts but which has not been pleaded by counsel, 

the summing up and the possibility of commenting on the evidence.^°^ Nevertheless, when 

exercising her power to intervene the judge should act in referee-like fashion, 

remembering in particular the impression which could be created in the minds of the jury 

by persistent or ill-tempered interventions.^oe

There are numerous reasons why the judge may legitimately intervene in the course of 

oral testimony; for example, to prevent an irrelevant or prejudicial line of questioning, to 

ask a witness to speak up or to seek clarification of a question or a response. Judicial 

interventions become problematic when they evoke hostility to counsel or the accused, or 

are so frequent that they prevent counsel from examining a witness. Northern Irish judges 

who participated in Jackson and Doran’s study claimed to be aware of the potentially

200 [2010] E W C A C rim 3 1 3 .

20'' Ibid, at para [8].

202 [2011] E W C A C rim  1071.

203 Ibid, at para [21],

2°̂  ̂J Jackson and S Doran, Judge Without Jury: Diplock Trials in the Adversary System  (Clarendon Press, 
Oxford, 1995) at 99.

205 Ibid, at 101 - 102.

20® The effect of the judge’s interventions on the jury has been emphasised as the “critical” consideration by 
the Court of Appeal; per Purchas LJ in R v Matthews  (1984 ) 79  Cr App R 23 at 32.
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prejudicial effect of their actions on jurors, and the consequent need to be less 

interventionist in jury trials than in non-jury t r i a l s T h e y  emphasised the clarificatory 

purpose of their questions to witnesses in jury trials However, an observation of jury 

trials which formed part of the research found that judges questioned defence witnesses 

more than prosecution witnesses,2°9 and that prosecuting barristers were more favourably- 

disposed to judicial questioning

In People (DPP) v Scanhni^^'^ a palm print on a window was the only piece of evidence 

which created a link between the rape of the complainant and the applicant. On appeal it 

was held that the trial judge’s persistent interventions when an expert was giving evidence 

about the print interfered unduly with cross-examination of the witness by the defence. The 

judge also put numerous questions to the applicant when he took the stand. Finlay CJ 

stated: “The extent and nature of this questioning was such as might have conveyed to a 

jury a strong element of disbelief in the trial judge of some of the evidence given by the 

a c c u s e d . ” 2 ' ' 2  The conviction was quashed.^^^

In the murder trial of People (DPP) \/ Willoughby, t h e  defence called a psychiatrist who 

had been treating one of the accused before the event in issue took place. On appeal it 

was argued that interventions by the trial judge went beyond what was permissible.^is The 

Court approved a statement from Archbold to the effect that a conviction would be 

quashed where interventions by a judge strongly urged the jury to disbelieve defence 

evidence in a way which could not be remedied by a curative direction, where they 

inhibited defence counsel from doing her job or where they prevented the accused or a

20̂  Jackson and Doran, above note 204, at 126 and 160. Judicial questioning of witnesses occurred alnnost 
twice as frequently in the non-jury trials as in jury trials observed for the study. Ibid, at 132.

208 Ibid, at 138.

209 Ibid, at 160.

210 Ibid, at 162.

211 [1985] 3 Frewen 15.

212/b/cf, at 16-17.

213 A defective direction as to what evidence could be corroborative of the complainant’s testimony and an 
erroneous assertion of fact made by the judge in his charge to the jury combined with the two other grounds 
to achieve this result.

214 [2005] IECCA4.

215 The judgment does not indicate the content of the impugned interventions, instead stating that the Court 
read the transcript of the trial to assess this ground of appeal.
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witness from putting forward their version of events. The Court warned trial judges against 

“descend[ing] into the arena’’^^  ̂ indicated that it would be slow to quash a conviction 

because of judicial interventions:

[Tjhe Court of Criminal Appeal will not, and should not, intervene to quash a 

conviction unless the interventions are so pointed and persistent as to create a real 

risk of seriously influencing the jury

The Court was satisfied that although the trial judge in Willoughby “pressed [the witness] 

quite s t r o n g l y , ” 218 t|-,e zone of danger had not been reached. The judge had not intervened 

until the witness had concluded his evidence and he permitted the defence to ask 

questions clarifying issues raised by his own interventions.

The issue of inappropriate judicial interventions arises frequently in English cases, as the 

Court o f Appeal has observed; “Time and again this court has had occasion to comment 

that it is quite unnecessary for a judge to have another go at a Defendant after he has 

been cross-examined by the p r o s e c u t i o n . T h e  Court of Appeal quashed a conviction 

for breaching a non-molestation order when it formed the view that the trial judge engaged 

in “cross-examination...laced with c o m m e n t . ” 2 2 °  The interventions caused the appellant to 

be “diminished in the eyes of the jury”22i and had a “corrosive”222 effect on his fair trial 

rights. The Court referred to the impact of the judge’s “position of authority”223 on the jury 

and examined the impact of the interventions on jurors through the lens of the “impartial

onlooker.”224

2''® Ibid. Paragraph numbers are not provided in the judgment.

Ibid.

218 Ibid.

R 1/ Mitchell [2010] EWCA Crim 783 at para [24], per Moses LJ. See also R v Copsey [2008] EWCA Crim 
2043; R v Perren [2009] EWCA Crim 348.

220 R V Berry [2010] EWCA Crim 313 at para [19], per Pitchford LJ.

221 Ibid.

222 Ibid, at para [25].

223 Ibid, at para [21].

224 Ibid, at para [25].
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In R vAndrev\^^^ the appellant was charged with possession of a Class A drug with intent 

to supply. The trial judge asked why the appellant had not called as a witness a person 

who was with him on the night on which it was alleged he was dealing. He also questioned 

him about his use of drugs. On appeal, Laws LJ stated: “This was, for all the world, cross- 

examination on behalf of the prosecution. It very likely told the jury that the Recorder did 

not believe the appellant's case.”226 Underlining the need for reserve on the part of a judge 

in civil cases, he observed:

The need for the judge to steer clear of advocacy is more acute still in 

criminal cases. It is imperative that a party to litigation, above all a 

convicted defendant, will leave court feeling that he has had a fair trial, 

or at least that a reasonable observer having attended the proceedings 

would so regard it.^^r

The conviction was quashed.^^s However, other English decisions seem to require 

persistent and damning interventions by a trial judge before a conviction will be quashed. 

During the giving of evidence by the appellant \r\ R v Zarezadeh^^^ the trial judge pointed 

out a number of inconsistencies between his evidence and statements he made during 

police interviews. The Court of Appeal observed: “The questioning in this passage was 

pointed and could fairly be described as cross e x a m i n a t i o n . | n  spite of finding that the 

questions were “contrary to what is to be expected of a judge conducting a criminal trial”23'' 

it refused to quash the conviction, stating: “[It] did not cross the line which is required 

before unwise interventions can properly be characterised as conduct resulting in an unfair 

trial.”232 The reasoning and outcome in Zarezadeh vindicate Jackson’s analysis some 

years ago: “The [Court of Appeal’s] natural reluctance to overturn verdicts regarded as 

safe makes it relatively ineffective in enforcing standards of judicial conduct in the criminal

225 [2010] EWCACrim 798.

226 Ibid, at para [8j.

227 Ibid, at para [12],

228 The Court also found that the judge’s summing up was problematic. Issues pertaining to jury competence 
and the summing up generally are discussed in Chapter 7.

229 [2011] EWCACrim 271.

230 Ibid, at para [11],

231 Ibid, at para [29].

232 Ibid.
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t r ia l.”233 This could be changed if the appellate judiciary started consistently applying the 

apprehended bias test to all claims of improper judicial behaviour, including inappropriate 

interventions.

Judicial interactions with the police

Like jurors, the court places judges in regular contact with the police, as witnesses and 

providers of security, for example. The judge should be mindful of the links between the 

police and the prosecution, and avoid situations where association with them would be 

perceived as a departure from impartiality.

An occurrence described as “almost unique in trials in England and W a le s , ”234 caused the 

neutrality of the trial judge to be questioned in R v RussellP^ During the summing up the 

appellant “vaulted from the dock”236 and attacked the trial judge, tearing off his sash and 

impugning the fairness of the trial. Following the incident, two policemen attended the 

judge in his room to discuss security arrangements. One of these men was a prosecution 

witness in the appellant’s case. The judge later said that because of the shock occasioned 

by the appellant’s attack it did not occur to him that the presence of the policeman was 

inappropriate. The Court of Appeal disposed of this ground abruptly;

[T]he police sergeant had gone there with a more senior officer as an immediate 

reaction to the attack on the judge; given these circumstances and the fact that the 

judge was in the concluding stages of the summing-up, it is fanciful to believe that 

any fair minded or dispassionate observer could have thought this had any effect on 

the fairness of the trial.^s^

The Court also dismissed the argument that the judge should have asked the jurors if they 

could continue to try the case impartially following the actions of the appellant. Echoing the 

trial judge, the Court stated: “[l]f a defendant was able to stop a trial and obtain a new trial 

by acting in the way this Appellant did, it would have the potential of making trial by jury in

233 J Jackson, “Judicial Responsibility in Criminal Proceedings” (1996) 49 Current Legal Problems 59 at 68.

234 R V Russell [2006] EWCA Crim 470 at para [3], per Thomas LJ.

235 [2006] EWCA Crim 470.

236 Ibid, at para [22].

237 Ibid, at para [63],
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this country unworkable.”23® The finding in relation to this second ground of appeal is 

reasonable, especially when one takes into account that the judge expressly warned the 

jurors not to have regard to the incident when reaching their verdict. One could take issue 

with the finding in relation to the presence of the prosecution witness in the judge’s 

chambers, however. The Court was perhaps too concerned with making any finding in 

favour of an appellant who had behaved so badly. However, there is a perception of 

unfairness when a person with an interest in the outcome of the proceedings goes to the 

judge’s room. Admittedly, it is not as extreme as the facts o i R v Sussex Justices, w h e r e  

the justices’ clerk was attached to a firm of solicitors who were suing the defendant and 

retired with the justices when they made their decision. Nevertheless, it is difficult to state 

that the maxim relating to the perception of justice derived from Sussex Justices was 

honoured in Russell.

Extra-judicial statements

Extra-judicial statements which could influence a jury to return a conviction in a particular 

case or type of case will generally cause a verdict to be quashed. An example can be seen 

in People (DPP) v Du mb re 11,̂ "̂ ° where the deceased had been killed by multiple stab 

wounds. Carney J was presiding at the murder trial. He informed the jury that he would be 

adjourning the trial in order to deliver a public lecture. During the course of this address, 

which attracted considerable national news coverage, Carney J stated that fatal stabbings 

were out of control and that sentences for manslaughter were too short. In relation to the 

latter, he stated that trial judges could not impose appropriate penalties because 

sentences were being reduced on appeal. When the trial recommenced, the defence 

applied for the discharge of the jury on the basis that it had been irretrievably prejudiced 

by the judge’s remarks. In particular, it was argued that the judge was strongly 

recommending a verdict of murder as opposed to manslaughter.

Carney J dismissed this application as “opportunistic.” '̂̂ '' A verdict of murder was returned 

in respect of both applicants. The Court of Criminal Appeal delivered a robust judgment 

quashing the convictions. Murray CJ stated that the requirement that justice be visibly

Ibid, at para [68].

239 R V Sussex Justices, ex parte McCarthy [1924] 1 KB 256.

24° [2010] IECCA84.

2'*̂  Ibid. Paragraph numbers are not provided in the judgment.
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done was “not a pious aspiration but...a substantive principle applicable to every t r i a l .

He laid stress on the constitutional status of this principle as a key part of a trial in due 

course of law under Article 38.1. Meticulously reviewing the apprehended bias case-law, 

Murray CJ expressed the applicable test thus:

[T]he applicants must be entitled to succeed in their application if they satisfy the 

Court that in the circumstances of the case a reasonable and fair minded observer 

would consider that there was a danger, in the sense of a real possibility, that one or 

more of the jurors might have been unconsciously influenced in resolving an issue 

in the trial for the purpose of arriving at a verdict.^^^

The Court identified two key factors which would have contributed to members of the jury 

being aware of the judge’s remarks, namely the publicity they generated and the fact that 

he had twice alluded to the upcoming lecture in their presence. In finding that the 

reasonable observer would have doubted the impartiality of the jury in these 

circumstances, Murray CJ highlighted the fact that when he made the comments the judge 

was presiding over a criminal trial which involved a fatal stabbing and in which 

manslaughter was a verdict open to the jury. By way of general principle, he stated;

Juries must be permitted to arrive at their verdict in a criminal trial without influence 

from extraneous and prejudicial material... A citizen being tried before a judge and 

jury must be entitled to have his trial proceed without the trial judge making public 

comments during that trial which, because of their particular nature, carry the risk of 

prejudicing its fairness.

The emphasis on the ongoing nature of the trial at the time the comments were made may 

have ramifications for future cases. In particular, it may not be open to the defence to 

object to Carney J’s involvement in a case where manslaughter is a possible verdict simply 

on the basis of his previous remarks. It appears they would need to be reiterated while the 

judge was presiding over a trial with similar facts. This is at odds with apprehended bias 

cases which suggest that historical statements or associations will ground an

242 Ibid.

243 Ibid.

244 Ibid.
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apprehended bias c l a i m F i n a l l y ,  the Court’s approach to the effect a direction to 

disregard the judge’s talk would have had is of interest. In the view of Murray CJ, such a 

direction would have been counter-productive: “[l]t would be more likely to give further 

emphasis to the fact that the statements were made by the trial judge and their nexus with 

a case of this n a t u r e . j h i s  contention is sensible but is at odds with the strong approval 

of the courts to curative directions in other areas, including prejudicial publicity.^'*^ The 

decision in Dumbrell represents a welcome affirmation of the rights of the accused to a fair 

trial, and demonstrates an awareness that this may be easily undermined by the influence 

of extraneous material on the jury.

Conclusion

The Irish courts will most likely encounter an increase in the number of jury-related bias 

cases in the future. Decisions such as Norris do not set a good benchmark. The 

appearance of impartiality of a juror was tarnished but the court refused to intervene. The 

test for apprehended bias was not convincingly applied. In spite of the courts’ rhetoric, 

their judgments on apprehended juror bias appear more concerned with actual rather than 

perceived unfairness. For the purposes of the apprehended bias test it is not appropriate 

to resolve doubts or uncertainties in favour of the decision maker because to do so permits 

the perception of unfairness to flourish.

There is little sense in many of the decisions analysed above that the right to a fair trial is 

“a superior right’ *̂̂® in the “hierarchy of constitutional r i g h t s . T h e  safeguarding of the 

public perception of the courts is the dominant rationale for the apprehended bias doctrine 

but it appears to inform the jurisprudence on jurors more in terms of avoiding granting an 

appeal on the basis of a so-called “technicality.” This is regrettable and is in stark contrast 

to the strict application of the nemo iudex principle by the Irish judiciary in cases involving 

decision-makers other than jurors. The comparison with English decisions reveals a 

similarly patchy record on apprehended juror bias in that jurisdiction. The reasoning in

See, for example, Dublin Wellwoman Centre Ltd v Ireland [1995] 1 ILRM 408. 

[2010] IECCA84. Paragraph numbers are not provided in the judgment.

See Chapter 6.

Donnelly v Ireland [1998] 1 IR 328 at 348, per Hamilton CJ (SC).

249 Ibid.
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cases such as Crombie and Cornwall âWs into many of the pitfalls identified in the Irish 

jurisprudence.

A heightened sensitivity to perceptions of bias is required in criminal matters. The 

maintenance of public confidence in the fairness of the system is never more vital than 

when the State is exercising its power to convict and punish its citizens. As Lord Bingham 

remarked in R v Abdroikov?^'^ “Even a guilty defendant is entitled to be tried by an 

impartial t r i b u n a l . T h i s  approach appears to have informed the judgment in Dumbrell.

Finally, increased consciousness of the differences between judges and jurors is required 

in relation to bias claims. At present there is evidence from both jurisdictions which 

suggests that conduct or situations which would lead to the quashing of a judicial or 

administrative decision does not result in the overturning of jury verdicts. It is argued in this 

thesis that this is because the invocation of the presumption of competence causes the 

judiciary to depart from the highly structured apprehended bias test.

250 [2008] 1 All ER315(HL).

251 Ibid, at 328.
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Chapter 5: Juror Misconduct

This chapter analyses judicial engagement with the issue of juror impropriety. The issue 

has scarcely troubled the Irish courts because it has not yet been argued before them that 

a conviction is unsafe by reason of jury misconduct. In a small number of cases the Irish 

judiciary has considered the risk of jurors engaging in internet searches, but only from the 

perspective of discussing what warning should be given to juries in order to discourage 

this behaviour. In the absence of known instances of juror impropriety in Ireland, 

consideration of the experience in England and Wales is beneficial. It indicates that jurors 

sometimes engage in misbehaviour, and that the judiciary must be alive to that fact and 

employ strategies to minimise it.

The principal categories of misconduct, as revealed in English appellate decisions, will be 

analysed in this chapter, as will the approach of the English courts to the investigation of 

impropriety during deliberations. It will be suggested that there is increasing judicial 

recognition in England that jurors do not always honour their oaths. Although the 

misconduct cases from that jurisdiction could be characterised as isolated incidents, they 

demonstrate why the application of a presumption of competence to juries is problematic.

Misconduct: context and overview

Jury misconduct or impropriety refers to behaviour on the part of jurors which in some way 

conflicts with the juror’s oath to try the accused on the basis of the evidence, and with 

judicial instructions to the same effect. Jurors may initiate the forbidden acts but they are 

equally at fault where they are receptive to the actions of third parties involving them in 

impropriety (for example, by accepting a bribe).”' For the purposes of this study 

misbehaviour in the pre-empanelment stage is not included in the definition of 

misconduct.2 The judiciary have considerable discretion in relation to prohibited jury 

activity, as neither the penalties for, nor the consequences of, juror misconduct are

■' Blackstone stated that a juror who accepted money could expect “perpetual infamy, imprisonment for a 
year and the forfeiture of the tenfold value.” W Blackstone, Commentaries on the Laws o f England 
(Clarendon, Oxford, 1765-9), quoted in G McBain, “Abolishing Some Obsolete Common Law Crimes” (2009) 
20 King’s Law Journal 89 at 110. Jurors who acquiesce in an interference with their functions may also be 
charged with contempt of court and perverting the course of justice. See Attorney General v Fraill [2011] 2 Cr 
App R 271 (HC); R v Lalani (Unreported, Court of Appeal, 22 January 1999).

2 The Juries Act 1976 contains two offences which may be committed by prospective jurors. Section 34 of 
the Act criminalises failure to attend in reply to a jury summons while s 35 makes it an offence to make false 
representations in order to evade jury service. Both offences are summary in nature and the penalties are in 
the form of fines.
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provided for in statute.^ If an allegation of jury impropriety is proven it has obvious 

ramifications for the safety of any conviction returned by the jury. The rules under which 

judges may punish errant jurors will be discussed later in this chapter.

While historically there was recognition that jurors might not always meet the standard of 

behaviour expected of them,"* this awareness appeared to hibernate for much of the 

nineteenth and twentieth centuries. In the 1867 edition of Stephen’s The Juryman’s Guide, 

the author observes that the penalties for juror misconduct had “practically become 

obsolete.”5 The fact that there were few reported instances of jury misconduct during 

these two centuries provides considerable justification for the dearth of academic and 

judicial pronouncements on the issue. Nevertheless, it is strange that the potential for 

corruption in an institution composed of human persons was so overlooked. As a 

polemicist noted in the early 1930s:

If society chooses to wager human lives upon the character and brain-power of a 

dozen mortals assembled by a machinery which...reproduces that by which 

sweepstake prize-winners are drawn, society must now and then expect a 

‘regrettable incident.’®

That judges rarely had to deal with serious incidents of jury impropriety in the twentieth 

century can be seen in the reaction of an English judge in 1984 when informed that a copy 

of the pornographic magazine Knave had been found in the lavatory attached to the jury 

room. Describing it as “the most serious piece of misconduct by a jury”  ̂ that he had ever 

encountered, he detained the jurors for two hours and had them questioned by police.

In the recent past jury misconduct has become much more of a live issue in the Court of 

Appeal of England and Wales, particularly in the past two decades. In part this is

^An exception in Ireland is s 36 of the Juries Act 1976, which makes it a summary offence to serve as a juror 
knowing that one is ineligible or disqualified from serving.

 ̂Huband’s 1896 book on jury trial in Ireland contained a section on the misconduct of jurors. See W G 
Huband, A Practical Treatise on the Law Relating to the Grand Jury in Criminal Cases, the Coroner’s Jury 
and the Petty Jury in Ireland (Stevens & Sons, London, 1896) at 773 -  781. Most of the cases discussed by 
Huband are civil rather than criminal.

® G Stephen, The Juryman’s Guide (William Tegg, London, 1867) at 7.

® R Napier, Murder by Jury: A Layman’s Inquiry (Faber and Faber, London, 1931) at 27.

 ̂“The Knavish Juror”, The Guardian, 29 September 1982.



attributable to the increasing reacli of the internet, but the number of known cases of 

impropriety unrelated to the internet has also increased dramatically.

In the 1990s the English Court of Appeal was confronted with the watershed case oi R v  

Young,^ in which the great potential for jury impropriety was placed in sharp relief. Young 

provides perhaps the most famous incident of juror misconduct ever recorded. A jury in a 

murder trial was sequestered in a hotel. During the night four jurors gathered around a 

Ouija board and believed that they were informed by one of the victims that the appellant 

had committed the murders. The Court of Appeal rejected the prosecution argument that 

the jurors were only partaking in “a drunken game.”  ̂The verdict was quashed on the basis 

that the four jurors may have been influenced by their “misguided Ouija session” °̂ or 

believed that they had received information “invested with some external authority.”"'̂

Young demonstrates that jury behaviour may be bizarre and unpredictable. This chapter 

will provide an account of some of the types of juror impropriety which have arisen most 

frequently in case-law. Few match Young in terms of vivid facts, but all affect the question 

of whether jurors should be presumed to be competent. Before that thematic consideration 

of misconduct, it is necessary to discuss the legal issues which arise when misconduct is 

brought to a court’s attention.

Juror misconduct which is alleged after trial

Juror misconduct may occur during or outside jury deliberations. It may come to light while 

the trial is ongoing or sometime after its conclusion. These possibilities entail a number of 

ramifications. The investigation of impropriety which occurred during deliberations conflicts 

with the secrecy which the law attaches to jury exchanges. When the improper conduct is 

disclosed after a verdict has been delivered the problems are magnified. Historically, 

courts have emphasised the finality of jury verdicts and have refused to receive evidence 

which calls into question their integrity, Further, a review of jury conduct in a completed 

trial may be hampered by difficulties in contacting all the jurors and the lack of independent

8 [1995] QB 324.

9 Ibid, at 328.

Ibid, at 334.

”  Ibid.

12 See, for example, Ellis v Deheer [^922] 2 KB 113 (CA); People (AG) v Longe [1967] IR 369 (CCA). These 
cases are discussed in Chapter 3.
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witnesses to what transpired in the jury room. The extent to which courts in England and 

Wales may investigate allegations of juror misconduct made when a trial is completed was 

addressed in the leading case of R v M irzaP

Mirza was a conjoined appeal featuring two cases. In the first, the appellant was convicted 

of indecent assault. After the trial a letter was received from a juror who said that the other 

jurors were convinced that the appellant did not require an interpreter and that his use of 

one amounted to a “devious ploy.” "''̂  The letter further alleged that the other members of 

the jury had explicitly ignored a direction from the judge that they were not to draw any 

adverse inferences from the use of the interpreter. In the second case, the two appellants 

were convicted of wounding with intent to cause grievous bodily harm. A letter was also 

received after their trial from a juror alleging jury misconduct on the part of other jury 

members. This letter stated that the other jurors wanted to reach a verdict quickly and that 

tossing a coin was suggested but dismissed. It was also alleged that there was a feeling 

that at least one of the appellants was guilty and that it was necessary to convict both in 

order to ensure that the wrongdoer would be punished. The Court of Appeal refused to 

investigate the claims made in the letters, stating that to do so would breach the secrecy 

rule and amount to a contempt of court. It did, however, certify questions for the 

determination of the House of Lords asking if the common law secrecy rule and s 8 of the 

Contempt of Court Act 1981, considered in light of the Human Rights Act 1998, prohibited 

the investigation of allegations of misconduct such as those made in the letters.

A majority of the House of Lords held that the letters alleging irregularities could not be 

investigated. Their Lordships unanimously held that s 8 of the Contempt of Court Act 1981, 

which makes it an offence to “obtain, disclose or solicit” the details of a jury’s deliberations, 

did not apply to courts. Crucially, however, the majority held that allegations of misconduct 

made subsequent to the delivery of the verdict could not be investigated because the 

courts are then bound by the common law rule of non-disclosure. The Lords emphasised 

the rationales underpinning the secrecy rule,"'^ which would be defeated by investigation, 

and the value of finality in criminal trials. Two situations were outlined in which an 

allegation of misconduct could be investigated. The first is where the misconduct comes to

13 [2004] 1 AC 1118 (HL).

I-* Ibid, at 1139.

The rationales for the secrecy rule are discussed in Chapter 3.
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light prior to the delivery of the verdict. The second is where the allegation is to the effect 

that a verdict already delivered was reached by reference to “statements or events 

extrinsic to the deliberation process,”"'® such as “information which they should not have 

had,”"'̂  or by tossing a coin."'^ In relation to the compatibility of the common law rule with 

the European Convention on Human Rights, the majority referred to the statement of the 

European Court of Human Rights in Gregory v that the jury secrecy rule was a 

“crucial and legitimate feature of English trial law.”2o

Lord Slynn said it was a rule of long-standing that matters which transpired in the jury 

room could not be enquired into. He said the continuance of this rule was necessary to 

promote candour in deliberations. He also offered a second and less than compelling 

justification for the rule: “[Tjhere is a real risk that allegations will be made which are 

without foundation but which will reduce confidence in the jury system.” '̂' In the pithy 

words of Spencer: “[T]his simply will not do. The fact that many allegations of this sort are 

false cannot justify ignoring all of them.”22 One would assume that their falsity would most 

likely be discovered during the investigation, so that their long-term effect on confidence in 

the jury would be negligible.

The Court’s conclusion that an investigation during a trial would not breach the common 

law secrecy rule is somewhat strange, as previous cases indicated that the rule applied 

not only to deliberations but to all exchanges between jurors, once empanelled, about the 

trial.23 The exception for investigations prior to the delivery of the verdict suggests that the 

majority was more concerned with ensuring finality in criminal litigation than with upholding 

the secrecy rule. The majority judgments appear to be informed more by pragmatism than

[2004] 1 AC 1118 at 1162, per Lord Hope.

Ibid, at 1159, per Lord Hope.

■I® This example was given by a number of the Lords. See [2004] 1 AC 1118 at 1146, per Lord Siynn; [2004] 1 
AC 1118 at 1164, per Lord Hope; [2004] 1 AC 1118 at 1179, per Lord Rodger.

(1997) 25 EHRR 577. Gregory is discussed in detail in Chapter 4.

20 Ibid, at 594.

21 [2004] 1 AC 1118 at 1145.

22 J R Spencer, “Did the Jury Misbehave? Don’t asl<, Because we do not Want to Know” (2002) 61(2) CLJ 
291 at 293. Spencer was commenting on the previous misconduct case of R v  Qureshi [2002] 1 Cr App R 
433 (CA).

23 Ellis V Deheer [1922] 2 KB 113 (CA); R v Miah [1997] 2 Cr App R 12 (CA); R v Qureshi [2002] 1 WLR 518 
(CA).
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by principle, referring to issues such as the difficulties of investigating misconduct after a 

trial and the undesirability of impugning a verdict which has been delivered. In a statement 

detached from the complexities of real life, Lord Rodger stated that if a juror had a concern 

about other jurors’ conduct “then the time to make it known was before the verdict was 

returned - either by sending a note to the judge, or by speaking to the jury bailiff or by 

declaring the objection in open court.’’ '̂* There are infinite reasons why a juror might not 

report misbehaviour during a trial, however desirable it is that they would do so. They may 

not feel comfortable reporting fellow jurors while in close contact with the offending jurors, 

or might not appreciate the gravity of events until they have had time to reflect. Lord 

Rodger correctly says that jurors must be encouraged to bring any concerns about the 

conduct of other jurors to the attention of the judge during the trial. However, it is arbitrary 

and unsatisfactory that deliberation conduct which could cause a trial to collapse if 

reported before a verdict is reached becomes immune from investigation if reported 

subsequently.

There was a forceful dissent from Lord Steyn. He characterised the majority decision thus; 

“[l]n the interests of maintaining the efficiency of the jury system the risk of occasional 

miscarriages of justice may acceptably be t o l e r a t e d . |n an admirably clear passage, he 

stated: “A jury is not above the law. As a judicial tribunal it must comply with the 

requirements of article 6(1) of the European Convention on Human Rights.”26 In this 

simple statement Lord Steyn emphasised that insofar as possible the courts must ensure 

the fairness of each and every jury trial; it is not acceptable to operate on the basis that 

some may unavoidably be tainted by irregularities which cannot be investigated. In his 

view, the common law secrecy rule should be subject to an exception enabling the 

investigation of credible allegations of jury misconduct during deliberations. Lord Steyn 

observed that the issue had not arisen before the European Court of Human Rights, and 

doubted that it would approve of a rule which overlooked miscarriages of justice. He 

argued that his approach would not entail the evidential difficulties referred to by Lord 

Hope in his judgment. He stated: “[Sjuch difficulties - a perennial problem for appellate

24 [2004] 1 AC 1118 at 1179.

25 Ibid, at 1130.

26 Ibid, at 1131.
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courts dealing with irregularities at trial - cannot justify overlooking a real risk of a 

miscarriage.”27

Lord Steyn’s dissent is far more persuasive than the majority judgments. There is 

something very unpalatable about a court endorsing a rule under which allegations of 

improper conduct will not be investigated because of the arbitrary criterion of when they 

occurred. Reviewing the majority judgments in Mirza, Barsby and Ashworth opine: “It is 

unacceptable for the rule of confidentiality to be preserved, at the cost of miscarriages of 

justice, on grounds relating to such nebulous concepts as ‘public c o n f i d e n c e . I n  addition 

to the prominence given to the arbitrary question of when the misconduct was disclosed, 

the distinction between matters extraneous to deliberations and those which form part of 

deliberations is difficult to defend. As O’Malley has argued:

The better principle must surely be that the principle of jury secrecy must prevail 

save in those highly exceptional circumstances where credible information comes to 

light which points to a real possibility that a miscarriage of justice may have 

occurred because of the manner in which the jurors deliberated or the manner in 

which one or more jurors conducted themselves in the course of d e lib e ra tio n s .

This approach mirrors that of Lord Steyn. It ensures that the secrecy rule achieves its 

objectives but also that it does not serve as a veil for behaviour destructive of due process. 

The judgments of the majority, by contrast, inevitably involve the shielding of conduct 

inimical to safe convictions. While their Lordships do not explicitly invoke the presumption 

of competence, it arguably underpins their reasoning. They could not advocate the 

maintenance of a rigid rule with potentially unfair consequences if they were not satisfied 

that misconduct is a rare occurrence. If one believes that jurors are a virtuous breed, the 

arguments made by Lord Steyn are hypothetical and therefore not compelling. Mirza has 

been stringently followed in subsequent cases in which allegations of jury misconduct 

have been received after trials have concluded.^°

27 Ibid, at 1137.

2® C Barsby and A J Ashworth, “Juries; Contempt of Court Act 1981, s 8" [2004] Crim LR 1041 at 1044.

29 T O’Malley, The Criminal Process (Round Hall Thomson Reuters, Dublin, 2009), at 866.

See, for examples. Ready v HM Advocate [2007] SLT 340; R v Lafayette [2008] EWCA Crim 1684; R v 
Reynolds [2009] EWCA Crim 1801; R v Thompson [2011] 2 All ER 83.
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Types of Misconduct

There is infinite potential for jury misconduct at all stages of the trial process. In the pages 

which follow there are sections on a variety of misbehaviour including: jurors flirting with 

other court actors; unauthorised jury visits to crime scenes; the conduct of experiments by 

jurors and improper internet use. Misconduct may also manifest itself in racist or prejudicial 

comments by jurors;^"' the reaching of a verdict through impermissible means such as by 

drawing lots or tossing a coin;^^ refusal to pay attention to court proceedings^^and making 

false excuses for non-attendance once em pane lled .

Improper discussion of the case

Jurors are told not to discuss the case unless all other jury members are present. They are 

also instructed not to discuss the case with non-jurors. Each of these directions, breaches 

of which may result in prosecution for contempt of court, will be considered in turn.

The jury acts as a collective body.^^ It would be incompatible with this principle if its 

members could discuss aspects of the case they are trying in the absence of other jury 

members. A breach of this rule occurred in /? \/ Bryan, i n  which the appellant had been 

charged with an extensive list of sexual, drugs and violent offences. The judge had 

repeatedly warned the jurors not to discuss the case with non-jurors and not to discuss it 

unless all jurors were present. A passenger on a bus overheard two people discussing the 

credibility of witnesses in a court case, and recognised names that were mentioned from 

media coverage. She also knew some of the names because they had been mentioned to 

her by colleagues at a women’s project at which she volunteered. It was clear from their 

conversation that the people concerned were jurors in the trial. She reported them to the 

court authorities. At the time at which the incident occurred the jury had returned

This issue is discussed in Chapter 4 in the context of apprehended bias.

Vaise i/ Delaval (1785) 99 ER 944. See also Huband, above note 4, at 776 -  777.

P Larter, “Su Doku-Loving Jurors Force Judge to Abandon Major Drugs Trial”, The Times, 11 June 2008. 
The trial judge had praised the jurors for their diligence in note-taking before their misbehaviour came to 
light.

^  See “Juror, 19, Jailed for Halting Trial to Visit Theatre”, The Guardian, 22 December 2011; J Taylor, “Juror 
Jailed for Contempt After Jetting Off to Malta”, The Independent, 5 April 2011.

35 Its collective responsibilities were emphasised by Lord Judge in R  i/ Thompson [2011] 2 All ER 83.

36[2001]EW CA Crim 2550.



convictions and acquittals in relation to various counts, and were still deliberating on 

others. The trial judge responded by giving the jury a direction. He stated that the 

conversation might amount to a contempt of court and that they must continue their 

deliberations without prejudice of any kind. The jury later returned convictions on some of 

the remaining counts and couldn’t agree on some of the others. On appeal, Waller LJ 

described the behaviour of the jurors on the bus as “reprehensible in the extreme. 

However, he stated that the trial judge had been wrong to refer to the potential for 

contempt proceedings, as this might have put the two jurors concerned under pressure in 

considering the remaining counts. In spite of his belief that the conduct of the two jurors 

constituted “a major and serious ir re g u la r ity ’’^^ he held that it did not mean that the 

conviction must be quashed, and dismissed the appeal.

In addition to the warning to jurors not to discuss the case when other jurors are absent, 

there is a long-running practice in both England and Ireland of instructing them not to 

discuss the case with persons who are not members of the jury.^^ Walsh J described this 

convention as “an important and a serious w a r n i n g . I n  People (DPP) v McKeever^'' the 

Court of Criminal Appeal rejected the applicant’s argument that the failure of the trial judge 

to give such a warning amounted to a material irregularity. Despite reaching this result, 

apparently on the basis that there was no evidence that the failure to warn had given rise 

to any other defect, the court emphasised the importance of the warning. O’Flaherty J 

described i t  as a “rule of p r a c t i c e ” '^ ^  which should be observed in every case. He added 

that counsel should remind the judge to give the warning if she omitted to do so. The 

approach in McKeever ls representative of that in the subsequent case-law in Ireland and 

in England and Wales. The appellate judiciary state that a warning not to discuss the case 

with non-jurors is very important, but have not quashed convictions in instances where it is 

omitted .̂ 2

Ibid, at para [51],

38 Ibid, at para [53],

For English cases emphasising the importance of this direction, see R v Prime (1973) 57 Cr App R 632 at 
637, per Lord Widgery; R v' Burley [2001] EWCA Crim 731 at para [19], per Waller LJ.

40 People (AG) v Quinn [1965] IR 366 at 379.

[1994] 2 ILRM 186 (CCA),

Ibid, at 192.

43 For an English example, see R v Lambeth [2011] EWCA Crim 157.
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The issue of the warning arose again in People (DPP) v McCarthy^'^ There the Court of 

Criminal Appeal held that the jury would have inferred that they should not discuss the 

case with non-jurors from “the repeated warnings of the learned trial judge to the jury that 

they decide the case on the evidence a l o n e . T h i s  reasoning is not persuasive. A juror 

could reasonably interpret such a direction as not prohibiting her from seeking a non

juror’s opinion on the evidence produced at trial, or telling them about it in conversation. 

Kearns J emphasised that there was no evidence “that any juror had spoken 

inappropriately to any other p e r s o n ” '^® or that they had “misbehaved in some manner.

The search for a consequence of the failure to warn, rather than an emphasis on the 

failure itself and its possible unknown effects, is common to both McKeeverand McCarthy, 

although the latter case does not refer to the former. One could argue that the warning is 

given less importance in McCarthy, however, in that the Court accepted that it does not 

need to be given explicitly. The rationale for the warning is mentioned briefly in that case, 

with Kearns J referring to the necessity of jurors not being “affected by anything which 

might be said by any person outside their r a n k s . W h i l e  that might be one reason for the 

warning, there are others. The preservation of jury secrecy during the trial must be the 

dominant reason for the warning. As discussed in Chapter 3, such secrecy is said to 

promote frank deliberations and protect jurors from interference, among other objectives.

When jurors discuss the case with non-jurors they risk revealing details of the jury 

deliberations, which may culminate in their prosecution for contempt of court.'*^ This may 

be seen in the case Attorney General v Scotcher.^^ The appellant had been summoned 

for jury service. He was provided with a leaflet and shown an introductory video, both of 

which informed him that if he discussed jury deliberations with non-jurors he would be 

committing an offence for which he could be imprisoned. A notice in the jury room

[2008] 3 IR 1 (CCA).

Ibid, at 43.

'‘6 Ibid.

Ibid, at 44.

Ibid. This rationale can be seen in the case of f? i' Mears [2011] EWCA Crim 2651, where the appellants’ 
convictions for offences under the Consumer Protection from Unfair Trading Regulations 2008 were quashed 
because a juror was receiving texts from her fiance, who was sitting in the public gallery during the trial. The 
texts included information pertaining to matters which occurred when the jury was not present in court. See 
also the comments of Judge LJ in f? Karakaya [2005] 2 Cr App R 77 at 83 (CA).

In Ireland contempt of court is found in the common law. In England it is found in the common law and in 
the Contempt of Court Act 1981.

so [2 0 0 5 ]2 C rA p p R 3 5  (HL).
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contained the same information. He acted as a juror in a trial which culminated in a guilty 

verdict of eleven votes to one.^"' He then wrote to the defendants’ mother, saying he had 

disagreed with the other jurors and felt they had not given the case proper c o n s i d e r a t i o n . ^ ^  

The appellant explicitly referred to the fact that the letter he was sending amounted to 

contempt of court. The recipient of the letter reported it and a police investigation was 

Initiated. The appellant was convicted of disclosing the deliberations of a jury contrary to s 

8 of the Contempt of Court Act 1981, fined £2,500 and given a suspended two month 

prison sentence. On appeal it was argued that in order to be compatible with the European 

Convention on Human Rights s 8 had to be read as permitting disclosure of information 

about jury deliberations in order to bring a miscarriage of justice to light. The House of 

Lords, referring to the principle in Mirza that the courts are not subject to s 8, stated that if 

the appellant had sent his letter to the Court of Appeal he would not have been in 

contempt. Instead, the appellant had sent the letter to a third party with express 

instructions not to pass it on to the authorities. In relation to the compatibility of s 8 with the 

Convention, their Lordships were of the view that its interference with freedom of 

expression was proportionate because it served the legitimate aim of protecting jury 

secrecy. They also stated that the section went no further than was necessary because it 

allowed jurors to make their allegations known to the Court of Appeal. There is a certain 

unreality to the latter statement when one considers the limited situations in which 

investigation of such complaints can occur because of the Mirza case. This has led Daly to 

characterise the point as “something of an empty vessel.

It has been suggested that no great ill attends discussions about an ongoing case^*  ̂

between jurors and non-jurors. As one commentator has observed;

It has probably been the case ever since jury trial began that jurors have 

occasionally discussed with partners and friends details of cases they are trying, 

despite warnings from trial judges not to. The existence of such intimate and private

One juror had been discharged. The case report does not indicate the offence of which the accused were 
convicted.

He also wrote at some length about his belief that the defendants had been framed by the police.

G Daly, “The Complaining Juror: Attorney General v Scotched' (2006) InternationalJournal o f Evidence 
and Proof 70 at 74.

^  The obligation not to discuss the case continues after the verdict has been delivered. See 
Chapter 3.
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conversations almost never comes to light, and in that sense they do not represent 

a systemic threat to the integrity of jury trial.^^

The same author argues that juror discussions with third parties are much more 

problematic when they take place online, because they then acquire “a degree of publicity 

and a degree of permanence.” ®̂ This also means that it is much easier to prove an online 

breach of the non-discussion rule.^^ With these differences in mind, impermissible 

communication on the internet will be discussed presently, under the rubric of internet 

misconduct.

Flirting jurors

Flirtatious behaviour between jurors and other persons in court has arisen in a number of 

English cases. The courts have decided the cases using the test for apprehended bias.®®

In one of the earliest cases, Hardiman v UK,^^ the European Commission declared 

inadmissible a complaint that a juror invited the barrister representing a co-accused of the 

applicant out for a drink. The applicant was unanimously convicted of murder while the co

accused was unanimously acquitted. The applicant argued that the juror who sent the note 

may have influenced the verdicts. The Commission observed that the note from the juror 

was polite, did not mention the case and “contained no indication that the juror had any 

difficulty in forming a view on the evidence or that she had voted and encouraged others to 

vote in a particular way.”®° The Commission was thus looking for blatant and explicit 

evidence of partiality, when it should have been assessing how the juror’s actions 

appeared from an objective standpoint. It also took into account the unanimity of the 

decision against the applicant and in favour of his co-accused, but those outcomes do not 

of themselves indicate objective impartiality.

Editorial, “Jurors and the Internet” [2011] Crim LR  591 at 591.

56 Ibid.

K Murray, “An Internet Enabled Jury of One’s Peers” (2012) 17(2) BR  32 at 35.

The rules relating to apprehended bias are described in detail in Chapter 4.

Application No 25935/94, European Commission of Human Rights, 28 February 1996. 

Ibid. Paragraph numbers are not provided.
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\r\ R v  Cunningham,^'' an unlawful wounding case, it was argued on appeal that at least 

one juror demonstrated a pro-prosecution bias. After the jury had delivered its verdict a 

female juror asked a court usher if prosecution counsel was married and if the usher would 

relay a note to him. The usher opened the note, which was a dinner invitation. The Court 

of Appeal was not receptive to the argument that the conduct of the juror raised an 

apprehended bias issue:

To describe an invitation to dinner as evidence that the juror had become 

enamoured of Crown counsel seems to this Court to be putting the matter far too 

high. The only safe inference to draw is that she found Crown counsel attractive. It 

is a considerable step to go on to infer that such feelings would bias her against the 

defendant, or influence her views on the evidence.®^

This reasoning is unsupportable. As O’Malley has observed: “Might not the first date, had it 

occurred, have been all the more congenial if the lady in question had played a role in 

rendering her partner victorious in the t r i a l . T h i s  question should have been central to 

the Court’s analysis had it properly applied the apprehended bias test to the facts. Instead 

of applying that test, the Court of Appeal relied on two cases with similar facts which were 

decided using the previous test for bias articulated in R v Gough^'^ rather than the modern 

authority on the point. Re Medicaments and Related Classes of Goods (No 2).^^ The Court 

also took into account the classic deferential consideration that jurors take an oath and 

that the judiciary believe that they take it seriously.

The facts of R v Alexandei^^ are even more vivid than those in Cunningham. Eleven days 

after the conclusion of a five and a-half-month fraud trial the woman who had acted as jury 

foreman contacted prosecuting counsel by email. The email, which was an invitation to a 

“dinner date,” was written in the form of a summons and contained the sentence “What

61 [2003] EWCACrlm 1769.

62 Ibid, at para [15].

63 T O’Malley, “A Representative and Impartial Jury” (2003) 8(6) BR 232 at 234. Hereinafter O’Malley, 
“Representative and Impartial.”

64 [1993] AC 646 (HL).

65 [2001] 1 WLR 700 (CA). The difference between the tests in Gough and Medicaments is discussed in 
Chapter 4. The two similar jury cases referred to were R v Nickerson (Unreported, Court of Appeal, 25 
January 1993) and R v Godfrey (Unreported, Court of Appeal, 1 July 1994).

66 [2004] EWCA Crim 2341.
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does a lady need to do to attract your attention?” The juror also sent a note to the barrister, 

complimenting him on his advocacy skills, accompanied by a bottle of champagne. The 

Court of Appeal came to the conclusion that the reasonable observer would not have 

concluded that there was a real possibility that the jury was biased. It emphasised the 

unanimity of the verdicts and the “keen interest”®̂ and “copious”®̂ notes of other members 

of the jury. The Court also approved of statements made by Lord Rodger \r\ R v Mirza^^ to 

the effect that jurors “are presumed to be impartial until there is proof to the c o n t r a r y . I f  

dinner invitations and gifts do not demonstrate partiality to a party it is difficult to think of 

something which does.

\n R V CorP^ a juror called Maria was discharged when it was noticed that she was 

exchanging flirtatious glances with a policeman in court. He reciprocated with gestures of a 

sexual nature. The trial judge questioned another juror, Jackie, who had conversed with 

Maria about her interest in the policeman. She told the judge that she saw the policeman 

pucker his lips in a kissing gesture directed at Maria. Jackie added that she did not know 

what the policeman’s role was in the trial. When the judge questioned the remaining jurors 

to determine their knowledge of what had been happening, they revealed that Jackie had 

told them that the policeman had rolled a pencil suggestively in his mouth and that she 

had speculated that he worked for the prosecution. The appellants submitted that the 

verdict was unsafe because Jackie had not answered the judge’s questions truthfully, 

which raised questions about her impartiality. The Court of Appeal rejected this argument, 

stating that because Jackie was not attracted to the policeman as Maria had been there 

was no question in relation to her independence. Further, her less than candid answers to 

the judge’s questions could be explained by embarrassment. In the view of the Court, the 

reasonable person would not have questioned Jackie’s ability to try the case fairly. The 

policeman involved was not a witness in the case but merely distributed exhibits to the 

jurors. The Court of Appeal judgment emphasises that the case “did not significantly 

depend upon the credibility of any Crown witness, still less of the p o l i c e . ” ^ ^  However, more

Ibid, at para [58].

68 Ibid.

69 [2004)1 AC 1118 (HL).

70 Ibid, at 1175.

[2011] EWCACrim 1597. 

72 Ibid, at para [25].
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consideration should have been given to the fact that other jurors reported that Jackie had 

speculated on a link between the policeman and the prosecution. The interest she had in 

the policeman because of his interactions with Maria could conceivably have been to the 

prosecution’s benefit, because of the association she had created between them in her 

mind.

Overall, the English jurisprudence on inappropriate contact and gestures between jurors 

and other court actors is not persuasive. Any juror conduct which could rationally be 

thought to evince favouritism for persons associated with either the prosecution or the 

defence has the potential to bring the administration of justice into disrepute. On that 

basis, a preferable approach would be the immediate discharge of the juror involved or the 

quashing of any verdict which has been reached.

Jurors conducting experiments

The judiciary in England and Wales consider it advisable to warn jurors at the summing up 

stage not to conduct experiments in which they reconstruct events mentioned in evidence 

or test theories advanced at trial. The main concern is the prospect of evidence which was 

not adduced at trial being used in d e l i b e r a t i o n s . ^ ^  vvhile the examples which follow are 

taken from Court of Appeal judgments, other incidents have been reported by the media.

In 2007 at Worcester Crown Court the judge learned prior to sentencing a man for rape 

that the jury had bought five pairs of underwear and conducted experiments on them to 

determine how easily they would rip.̂ "̂  The man was released by the trial judge.

It was emphasised In R v  StewarP^ that if the jury makes a request for a particular item, 

the judge must ascertain why. This is because jurors should not be provided with 

something which has the capacity to create new evidence in the secret deliberation stage, 

and it may be possible for the judge to answer the query they are attempting to 

investigate. If a jury question indicates that jurors may be contemplating an experiment.

As Lord Widgery stated in R v  Davis [1976] 62 Cr App R 194 at 201: “[The jury] can come back and ask 
the judge to repeat for their benefit evidence which has been given, but they cannot come back and ask for 
anything new and the judge must not allow them to have anything new.”

See “Rapist Bailed After Jury’s Error”, available at: http://news.bbc.co.Uk/2/hi/uk_news/england/hereford/ 
worcs/6924190.stm (last visited 27 August 2012).

75 [1989] 89 CrApp R273.
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the judge should warn them not to do so7® In Stewart the appellants’ convictions for 

importing cannabis were quashed because the trial judge had acceded to a jury request to 

be supplied with weighing scales. The central defence mounted by the appellants at trial 

was that they were unaware that their holdalls contained drugs, and had not noticed 

almost two kilos of extra weight in each bag. A similar outcome can be seen in the case of 

R y CreesP  where a manslaughter verdict was quashed because the jury had asked the 

judge for “[sjomething like a kitchen knife to re-enact the situation” ®̂ and he had obliged by 

providing them with a ruler. By contrast, the provision of a tape measure to a jury trying a 

person for causing death by dangerous driving was held not to amount to a material 

irregularity \n R v MaggsJ^ The trial judge had not asked why the jury required the 

instrument but the Court of Appeal was satisfied that the reason it had done so was to 

convert measurements on a map of the road from metres into feet.

In R V Sanghera^° the appellant, who had been convicted of murder, argued that the trial 

judge had given the jury the impression that they could conduct re-enactments. The 

prosecution had argued that the appellant escaped through a window in the deceased’s 

house having killed her. Accounting for her fingerprints on the window, the appellant said 

that she had tried to close the window at the request of the deceased but could not do so. 

The jury requested and were granted access to the window, which had been removed 

from the wall for use as a court exhibit. Prior to leaving the window to them for inspection, 

the trial judge warned the jurors about the risks associated with using it for experiments; in 

particular, that because it was no longer attached to the wall it did not necessarily recreate 

conditions on the day of the murder.®"' However, he instructed the jurors to wear gloves if 

they decided “to try and open and shut the window to find out how difficult it w a s .”®̂  in 

relation to attempts to climb through the window, he stated; “I think that you may have 

some risk attached to it if you do that.”^̂  on  appeal, it was argued that the trial judge fell

R V Lowry [2004] EWCA Crim 555 at para [12], per Waller LJ.

Unreported, Court of Appeal, 7 June 1996. Paragraph numbers are not provided in the judgment. 

Ibid.

79 [1990)91 CrAppR243.

80 [2009] EWCA Crim 1130.

Ibid, at para [26].

82 Ibid.

83 Ibid.

220



into error by not forbidding experimentation completely, and that his direction was vague 

and contradictory. Although the Court of Appeal conceded that the judge “could have 

expressed himself a little more dearly”®'̂  it took the surprising view that overall the 

direction “must have brought home to the jury that they should not experiment with the 

window.”®̂

In the case of Stewart, discussed above, McKinnon J laid stress on the fact that if the 

jurors had used scales to assess various weights, then that “went to a critical issue in the 

case”,®̂ namely whether the appellants could have been unaware of the drugs in their 

bags. However, it is arguable that asking whether an experiment pertains to a relevant 

issue is misguided. Once jurors engage in a particular investigation it is clear that they 

regard it as relevant and it may affect the verdict. The fact that what they are doing might 

be thought irrelevant in strict legal terms is not important, once it can be shown that they 

are creating evidence which has not been before the court. It is worth considering a dictum 

from the New Zealand Court of Appeal in f? \/ Bates.^^ In that case the appellant was 

convicted of the possession and sale of heroin on the basis of surveillance and taped 

conversations.®® The appellant had argued that the conversations and meetings referred to 

by the police related to the prescription drug ephedrine rather than heroin. Evidence was 

heard as to the price of ephedrine, which was significantly less than that for heroin. This 

was significant because prices were referred to in the taped conversations in which the 

appellant discussed the sale of drugs. After the appellant was convicted it emerged that a 

number of jurors had visited chemist shops during the trial to investigate the price of 

ephedrine. As the court acknowledged when quashing the conviction, the issue on which 

the jurors had made independent inquiries was “on a vital issue.”®̂ However, the reasoning 

of Eichelbaum J could profitably be applied to cases in which the inquiries do not relate to 

a relevant issue:

84 Ibid, at [30],

Ibid, at para [30].

86 [1989] 89 Cr App R 273 at 277.

87 [1985] 1 NZLR326.

88 No heroin was found in the appellant's possession by the police. Ibid, at 328.

89 Ibid, at 329.
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The jurors concerned would not have made the inquiries they did had they not 

thought the matter important; and having obtained the information there is we think 

at least reasonable suspicion that they acted upon it, notwithstanding the usual 

direction that they were to reach their verdict only upon evidence given in Court.^°

The courts in England and Wales, and those in Ireland were the issue of juror experiments 

to arise, should refrain from asking if the illicit activity related to a relevant issue, once it is 

clear that it was conducted with the case in mind. A complication which has arisen in some 

cases is that exhibits may be provided to deliberating jurors, which leaves open the 

possibility of experimentation.^^

One issue worth considering before leaving the matter of juror experiments is that some 

jurors may have knowledge, from everyday life or their profession, which has not been 

adduced in evidence and which it would be impermissible for them to derive from juror 

experimentation or research. The Court of Appeal has taken divergent views on this 

question. In R \/ Fricker,^^ the appellant was convicted of attempting to handle stolen 

goods. The goods in issue were car tyres. A note from the jury informed the judge that one 

of the jurors was a tyre specialist. The juror told the other jurors that a serial number on a 

tyre produced as an exhibit revealed when it was made. This date supported the argument 

that the tyre did not have much time to enter normal sales channels, and suggested that it 

was stolen. The jury asked if this information could be taken into account and the judge 

said that it could. 3̂ The Court of Appeal held that the trial judge had erred;

It was wrong that any juror should have been permitted...to introduce entirely new 

evidence into the case, let alone doing so at a time when neither party had been put 

on notice of it and given the opportunity to consider it and test it, and where the 

appellant in particular had not been given any opportunity to provide an explanation 

for it.94

90 Ibid, at 329.

9'' See, for example, R v Lowry [2004] EWCA Crim 555.

Unreported, Court of Appeal, 24 June 1999.

The jury in fact returned the verdict of guilty before the judge answered the note. He accepted the verdict 
because he had decided that it was permissible for them to consider the information known by the tyre 
specialist juror.

Unreported, Court of Appeal, 24 June 1999, per Judge Rivlin QC. Paragraph numbers are not provided in 
the judgment.
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The Court held that the judge should have discharged the jury and it quashed the 

conviction. The approach in Fricker can be supported on the basis that in the same way as 

additional evidence cannot be generated by a jury experiment, it should not be created by 

a juror who claims expertise in a particular area. The juror may be lying, incompetent or 

may make an error, yet their claim of expertise may lend heightened credence to their 

assertion among the other jurors. In such an instance, as the Court emphasised in Fricker, 

the parties to the case have been deprived of the possibility of challenging the relevance 

and veracity of the juror’s assertion.

The Court of Appeal took a different approach to the issue of specialist juror knowledge in 

the later case of R The appellant had been convicted of indecent assault. After the 

trial the judge received a letter from a juror in the case. The letter said that a female juror 

had revealed after the verdict was delivered that she had known the appellant was guilty 

from very early on because she was a trained social worker and had worked with sexual 

offenders. Buxton LJ said that it had not been alleged “that this juror in fact sought to over

persuade anybody else by drawing upon her particular background or e x p e r i e n c e .H e  

followed that statement by observing that even if there had been an allegation of this 

nature, the Court could not have investigated it because of the decision of the House of 

Lords in Mirza. Buxton LJ eschewed the reasoning in Fricker, to which he does not refer. 

He stated that the argument that the juror should not have served “conflict[ed] with the 

general assumption that jurors bring their knowledge of the world, common sense and 

understanding to the circumstances of the case.”^̂  The judgment is not altogether clear 

because it says that driving instructors should not be excluded from acting as jurors in 

motoring cases but that an expert on DNA should not serve in a case in which forensic 

evidence features strongly. Such an issue would have to be brought to the trial judge’s 

attention prior to the delivery of the verdict; otherwise an investigation is prohibited by 

Mirza. The appeal was dismissed. The decision does not persuasively deal with the issues 

of principle flagged in Fricker, namely the fact that the “expert juror” may exercise undue 

influence over the other jurors and introduce new material of which the court will have no 

knowledge. Even if the Court in M accepted these arguments it is doubtful that there could

95 [2004] EWCACrlm 1610. 

Ibid, at para [14].

Ibid, at para [15].
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have been an investigation, because it was not alleged that the juror had introduced the 

discussed her professional knowledge with the other jurors during deliberations, and so 

the exception in Mirza would not have been satisfied.

A similar view of specialist juror knowledge to that in M was expressed in the New Zealand 

case of R V Taka.^^ The accused stated that he had not driven his car since midnight, the 

murder occurring 74km away from his home shortly after 4 am. However, a policeman 

gave evidence that at 7 am the engine of the accused’s car was too hot to touch for more 

than a few seconds. Subsequently a number of jurors drove their cars and noted how long 

their engines remained warm. The Court of Appeal dismissed the appeal on the dubious 

basis that the actions of the jurors were revealed in affidavits supplied by other jurors 

which violated jury secrecy.^^ However, Cooke P made a compelling point; namely, that if a 

juror already knew about the rate at which a car cools down she would not be warned to 

exclude it. She might even be instructed to have regard to such life experience and 

common sense:

Jurors are not expected to discard everyday knowledge when they serve. Indeed 

traditionally they are encouraged in the summing up to bring their experience of life 

to bear. Most jurors today would be well aware that car engines do not remain hot 

for many hours after the car has been driven.

In his view the experiments did not add “significantly to the general knowledge of the 

jurors.’’■'O'' There is thus a tension between the prohibition on experiments by jurors and the 

sometimes more relaxed attitude to insights which jurors may glean from their own 

experience or expertise. In both instances information additional to that admitted in 

evidence may make its way to the jury room, but where it is derived from existing 

knowledge it is often considered unobjectionable. This is not convincing. As Haralambous 

argues:

98 [1 9 9 2 ]2 N Z L R 1 2 9 .

Jury secrecy is discussed in Chapter 3. The difficulties which the secrecy rule creates for the investigation 
of misconduct is discussed later in the present chapter.

100 [1992] 2 N ZLR  129 at 132.

101 Ibid.

224



Relying upon specialised knowledge in the jury room is indistinguishable from 

conducting and using the fruits of external research. Both violate the principle that 

no further evidence can be called after the retirement of the jury and are contrary to 

the oath taken by jurors to reach a verdict according to the evidence. The use of 

extraneous material by jurors raises issues in relation to the integrity o f  th e  ju ry . ''

Courts need to be mindful of the parallels between juror experiments and recourse to 

specialist knowledge. In the interests of consistency, jurors should be instructed to rely 

only on material adduced in open court and it should be clarified that this excludes the use 

of specialist knowledge as well as the undertaking of experiments. An explanation that 

otherwise a juror claiming specialist knowledge could gain potentially unjustified influence 

over the rest of the jury would also be beneficial.

Juror visits to crime scenes

If the trial judge considers it to be relevant, jurors may be taken on a view of a place or 

places relevant to the t r i a l . All jurors must participate in the view; one or more jurors 

cannot be sent by the judge to look and report back to the o t h e r s . A  view ordered by 

the judge may be contrasted with unauthorised visits by jurors to the crime scene. The 

trial judge should consider whether the facts of the individual case demand that a 

warning be given to the jurors not to visit locations mentioned in e v i d e n c e . T h e  Court 

of Appeal has endorsed the principle that if it is discovered during a trial that a juror has 

visited a location pertaining to the case, a view by the entire jury at the judge’s behest 

may cure any prejudice stemming from the illicit visit.''°®

N Haralambous, “Juries and Extraneous Material: A Question of Integrity” (2007) 71 (6 ) J Crim L 520 at 
532. Hereinafter Haralambous, “Extraneous.”

Section 22 of the Juries Act 1976. Section 22 (3 ) provides that an order to conduct a view can only be 
made in a criminal case if the prosecution or the defence have applied for one. Section 14 of the Juries Act 
1974 permits the viewing of locations by juries in England and W ales. The practice of taking a jury to view a 
location relevant to the trial is long-established. In The Queen v Webb (1872) LR 1 C C R  378 the jury in an 
indecent exposure and incitement to sodomy case had been brought to see the park urinal at which the acts 
in question had allegedly taken place.

10“ R v Gurney [1976] Crim LR  567.

See the comments to this effect of Mantell LJ in R Davis  (Unreported, Court of Appeal, 17 July 2000). 
Paragraph numbers are not provided in the judgment.

106 ^ H arper [2006] EW C A  Crim 3272  at para [13], per  Bean J. A similar statement was m ade by the
Court \n R v  Davis  (Unreported, Court of Appeal, 17 July 2000). Paragraph numbers are not provided in 
the judgment.
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The appellant \n R v Morrison'^^'^ had been convicted of arson. There was no forensic 

evidence linking him to the church which had burned down and the prosecution case 

relied heavily on the testimony of a policeman who claimed to have seen the appellant 

acting suspiciously at the rear of the building. The defence argued that the policeman 

was lying because he would have been unable to observe the back of the church, which 

was an unlit area. After the trial it emerged that two jurors had paid separate visits to the 

locations mentioned in evidence in order to examine visibility. The other jurors were 

aware that these visits had taken place. Mindful that a previous trial of the applicant had 

collapsed when a juror had inspected the scene, the trial judge had warned the jury not 

to do so. Giving the judgment of the Court of Appeal, Butterfield J said that there was “ a 

probability, verging on a certainty, that the conclusions of those jurors as to...visibility ... 

formed part of the material on which the jury relied in reaching its verdict.’”’°® Quashing 

the conviction, he observed: “In effect the jurors made themselves witnesses whose 

evidence was unknown to the defence and whose evidence could not be tested by the 

defence in cross-examination.

An examination of the street lighting by a juror also occurred in the murder trial R v 

S m y t h However, this was held not to be a material irregularity on the basis that the 

street lighting was not relevant to any issue at trial. As was argued above in the context 

of juror experiments, consideration of whether a juror’s actions touch on core issues in a 

trial is not a good means of assessing how they affect the safety of a conviction. The 

Court of Appeal should perhaps have considered that the juror must have seen some 

significance in the street lighting which he conveyed to the other jurors. They may have 

given his theory weight because they themselves had not visited the scene. Additionally, 

the Court did not consider that the juror might have lied about why he was visiting the 

scene, perhaps invoking the street lighting to mask a reason much more germane to the 

issues at trial.

Unreported, Court of Appeal, 30 January 1997.

■'°® Ibid. Paragraph numbers are not provided in the judgment. 

0̂9 Ibid.

Unreported, Court of Appeal, 6 July 1998.



The case oi R v Davis’’ '''' demonstrates that it may not be possible always to discover 

why a juror visited a potential location. In that case the appellants had been convicted of 

a number of offences, including murder, connected with a spree of very violent 

robberies. A man had been killed at night while a group of men attempted to rob his car. 

The prosecution alleged that the appellants arrived in a distinctive Triumph Spitfire car 

which they had previously stolen. However, a passing motorist called Fyffe gave 

evidence that he had seen the Spitfire in the field where the murder took place at a time 

significantly earlier than that argued by the prosecution. If the motorist was correct, the 

prosecution narrative of events was deeply flawed. It was discovered after the trial that 

the jury foreman had visited the field. Mantell LJ referred to the diverse motives which 

may have underpinned this visit;

[The juror] may have been considehng the line of sight enjoyed by Mr Fyffe. He 

may have been considering the time taken to achieve the journey [from the 

appellants’ house to the field]. We cannot be sure that he viewed the correct area, 

let alone from the correct a n g l e . " '

As in previous cases, the Court of Appeal asked if the actions of the juror related to 

something “crucial”' 'a n d  found that they did, since the evidence of prosecution and 

defence on the issue of timing were “irreconcilable.”"''''̂  It is noteworthy that the Court 

finally settled on timing for the reason of the visit, in spite of stating that there was no 

way of knowing its purpose. Mantell LJ found the juror’s actions constituted a serious 

material irregularity, and then turned to the question of whether the conviction could be 

upheld on the basis that no reasonable jury would have acquitted in the face of the 

evidence. Holding that it could not, he stated:

[We cannot] be certain that the results of the juror's private investigations, 

whether or not communicated to the others, might have played a part in resolving 

the timing mystery in favour of the prosecution. Accordingly we cannot say that

Unreported, Court of A ppeal,17 July 2000.

■'■'2 Ibid. Paragraph numbers are not provided in the judgment. 

113 Ibid.

Ibid.
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any of these convictions is safe. They must be quashed and the appeals 

allowed.

This reasoning is very sensible and obviates the need to ask whether what the juror was 

doing was objectively relevant. Once it can be established that the visit related to the 

case, the question should be whether the prosecution may have benefitted from or the 

defence may have been prejudiced by the visit. With the right to a fair trial in mind, any 

doubts should be resolved in favour of the defence.

It was noted in relation to juror experiments that jurors may possess knowledge relating to 

particular issues from daily life or their careers. The same may be true of places in that 

jurors may happen to be familiar with a place discussed in the case they are trying. One of 

the arguments on appeal in the Scottish case of Gray y Her Majesty’s Advocate''^^ was 

that murder convictions were unsafe because a juror had been to the street in which the 

murder was committed. This argument was dismissed on the basis that the juror had 

driven through the street to get to work rather than to inspect the street for the purposes of 

the case. Lord Eassie stated:

Crimes are commonly committed in public places of which some of the jurors will 

have direct knowledge from their own personal activities or in places which 

members of the jury may not avoid in the carrying out of their own personal 

activities during the course of a trial. It could hardly be objected if the juror's 

journey for his legitimate private purposes necessarily took him along the street in 

question.''

It is sensible to differentiate between the juror who intentionally studies a place mentioned 

in evidence and one who passes through without investigating it. This distinction is 

reflected in the model criminal jury instruction on juror conduct for the State of Alaska,

Ibid.

116 [2005] SCCR 106. 

Ibid, at 113.
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which states: “Do not...visit the places discussed in this case. If you happen to pass by 

any of these places, do not stop or investigate.”"'''®

Jurors and the internet

The information available to jurors online has been a source of increasing judicial concern 

in the past decade. Although there are parallels with the courts’ long experience of dealing 

with prejudicial publicity,"'''^ the difficulty of policing internet content as compared with 

traditional media has meant that a different approach is required. Prejudicial internet 

content has thus come to be dealt with as a species of juror misconduct. This can be 

defended not only on the basis that it is most likely to be effective but also that active steps 

on the part of jurors are required in order to access the prejudicial content.

The implications of the internet for jury trial are manifold. Case-law in England and Wales, 

discussed later in this chapter, reveals instances of jurors researching the cases they are 

trying and contacting other parties in the trial through social networking sites. Traditional 

forms of juror misconduct such as paying a visit to the scene of a crime may now be 

committed virtually through Google Street View."'2o The advent of smartphones has made 

access to the internet more immediate and convenient. The major issues raised by juror 

internet use are that they will discover information which has not been adduced in 

evidence at trial and that they will discuss the case with non-jurors.''2''

While an allegation has yet to be made in an Irish case that jurors at a particular trial 

engaged in online misconduct, the question of what warning should be given by the judge 

in relation to the internet has arisen. In People (DPP) v Cunningham''^^ the applicant had 

been convicted of murder. Eighteen days into the trial the defence brought a website

''''® The instruction on juror conduct is available at http://c0urts.alaska.g0v/ins/l .02.doc (last visited 31 August 
2012). The criminal jury instructions for Washington State contain a similar instruction. See http:// 
weblinks.westlaw.com/result/default,aspx?cite=UU%28lef97ac11 e l Od 11 daadel ae871 d9b2cbe 
%29&db=130417&findtype=l&fn=%5Ftop&pbc=DA010192&rlt=CLID%5FFQRLT17597114810318&rp= 
%2FSearch%2Fdefault%2Ewl&rs=WEBL12%2E07&service=Find&spa=wcrji%2D1000&sr=TC&vr=27o2E0 
(last visited 31 August 2012).

Prejudicial media reporting is discussed in Chapter 6.

■'20 N Haralambous, “Educating Jurors: Technology, the Internet and the Jury System" (2010) 19(3) 
Information & Communications Technology Law 255 at 256. Hereinafter Haralambous, “Educating.”

121 Ibid, at 256 -  257.

122 [2007] 1ECCA49.
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called the El Paso Times to the attention of the trial judge. This website featured blogs 

containing material relating to the trial.''23 The defence argued that the jury should be 

discharged because the judge had omitted to give a warning to jurors at the outset of the 

trial not to consult the internet about the case. They argued that it was now too late to do 

this, particularly because the website had come to light. The trial judge disagreed and 

clarified to the jury that when he told them not to talk to people outside the jury that 

included not consulting the internet. He then asked the jurors if any of them had come 

across anything to do with the case online. They replied in the negative. Reviewing this 

approach on appeal, Finnegan J stated: “Juries are quite capable of accepting a trial 

judge’s ruling that something is irrelevant. If properly directed they can be expected to 

abide by their oath and find facts on evidence properly before them.”''̂  ̂ Having made this 

unsubstantiated statement, he stated that the jurors’ answers to the judge’s question 

should be accepted, and it should be presumed that they did not consult the internet 

afterwards. Dismissing the appeal, Finnegan J then found that there was “no real risk of 

unfairness arising out of the existence of the w e b s i t e . However, it had not been argued 

that the internet content of itself made the trial unfair. Clearly such a principle could not be 

accepted because an accused or her associates would only have to post damaging 

material online to have the trial prohibited. The point raised was very different; namely that 

the judge’s omission at the beginning of the trial to specifically warn the jurors not to 

consult the internet rendered the verdict unsafe. The trial judge’s argument that such an 

instruction was inherent in his direction to the jury not to discuss the case with non-jurors is 

not credible because online research can take place without any communication with third 

parties. It is disappointing that the Court in Cunningham missed an opportunity to 

emphasise that in the modern age a direction expressly related to the internet is 

fundamental to the fairness of every trial and must be given at the beginning of 

proceedings.

A different argument in relation to the online warning was made in seeking leave to appeal 

a conviction for possession of drugs with intent to supply in People (DPP) \/ Timmons.^^^ In 

that case the trial judge had given the relevant warning. The applicant feared that online

2̂3 The exact content of the blogs is not specified in the judgment. 

■'24 Ibid. Paragraph numbers are not provided in the judgment.

125 Ibid.

126 [2011] IE C C A 1 3 .
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research would reveal the existence of an alleged co-conspirator who had pleaded guilty. 

On appeal he made the bizarre complaint that the judge should have indicated what might 

have arisen if an online search had been undertaken. Macken J dismissed this ground, 

observing that “the learned trial judge was very alert to the fact that such a warning might 

well be disadvantageous to the applicant...as accused, by drawing attention to matters of 

which the jury was then u n a w a r e . T h i s  result is sensible. Had the trial judge given detail 

about the online content the applicant could have legitimately argued that he had fatally 

undermined the purpose of the warning.

An argument relating to the existence of prejudicial internet content, as opposed to the 

warning which should be given to jurors in relation to it, was made in Byrne v DPP}'^^ The 

applicant was charged with kidnapping and robbery offences. The family of a Securicor 

employee had been held captive while he was sent to get money. The crime attracted a lot 

of media attention. In judicial review proceedings the applicant argued that in advance of 

his trial he was entitled to have the internet wiped clean of any prejudicial content about 

him. Charleton J began by discussing the internet and internet use generally. He stated: 

“Those who are under 35 who are called for jury service can be expected to be particularly 

adept at internet s e a r c h e s . This comment is at odds with English research carried out 

by Thomas. She interviewed 668 jurors about their internet use during real trials. Her 

results indicated that older jurors were more likely to breach the instruction not to conduct 

online research, with 68% of those who admitted doing so aged 30 or over.''3o Returning 

to Charleton J’s judgment, he proceeded to examine the online content. He noted that the 

types of people involved in the crime and the planning which would have been required 

were among the general themes discussed, but they did not identify the applicant. It is 

unclear what the judge’s approach would have been if the material had said the applicant 

was guilty of the offence. He rejected the applicant’s argument that the DPP was under a 

duty to ensure the removal of references to him on the internet. He appeared to indicate 

that he did not view the internet as posing any greater risk to the administration of justice 

than traditional broadcast and print media. While he was undoubtedly correct in saying

Ibid. Paragraph numbers are not provided in the judgnnent.

128 [2011] 2 IR 461 (HC).

129 Ibid, at 466.

■'3° C Thomas, Are Juries Fair? (Ministry of Justice Research Series 1/10, February 2010) at 43.
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that accused persons may be subject to “[sjilly comments”''̂ '' in newspapers and on radio, 

his comments underplay the comparative anonymity of the internet and its near immunity 

from the contempt of court proceedings which may be taken against newspapers and 

broadcasters. In the final page of his judgment Charleton J invokes the presumption of 

competence, stating;

[T]here is no reason to believe that juries cannot be trusted if  appropriate directions 

are given to them, perhaps coupled with an explanation as to why this is necessary. 

There is every indication that they take their task seriously and see it, correctly, as 

an important and elevated public fu n c t io n .

In spite of his high praise of jury competence, it is interesting to note that Charleton J 

concluded his judgment in Byrne with a suggestion that trial judges should not only warn 

juries not to conduct internet research, but should also inform them that it is a contempt of 

court to do so. The courts in England and Wales have emphasised this in recent years 

and, as will be seen, have jailed jurors for conducting online research about the case they 

were t r y i n g . O n e  of the problems is that modern life is often lived through the internet, 

with people reading up on all manner of subjects, interacting with others on social 

networking sites and researching consumer goods and services before purchasing them. 

So internet-dependent has society become that the instruction to refrain from internet use 

is quite an unnatural and intrusive command, albeit justified in this context.

In 1/ Thompson, a  conjoined appeal on various aspects of misconduct. Lord Judge 

emphasised that the fact that “the internet is part of [the] daily lives”''35 of jurors has 

consequences for the way in which the warning relating to the internet is delivered by the 

trial judge: “We recommend a direction in which the principle is explained not in terms 

which imply that the judge is making a polite request, but that he is giving an order

131 [2011] 2 IR461 at 476.

132 Ibid.

133 Jurors have also been imprisoned for failing to attend the remainder of the trial on the basis of fabricated 
excuses. See, for example, “Juror, 19, Jailed for Halting Trial to Visit Theatre”, The Guardian, 22 December 
2011; J Taylor, “Juror Jailed for Contempt After Jetting Off to Malta" The Independent, 5 April 2011.

134 [2011] 2 All ER83 (CA).

135 Ibid, at 88.
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necessary for the fair conduct of the t r i a l . Nor is the potential for online juror misconduct 

limited to researching the case. In Thompson, Lord Judge added that the judge should 

include in the warning that jurors should not discuss the case on social networking sites.

As well as discussion, such sites also facilitate impermissible contact between jurors and 

other persons, as the case Attorney General v FrailP^^ demonstrates. This case 

involved a drugs trial with seven defendants. The trial judge gave a very clear warning that 

jurors were not to research the case on the internet. Verdicts in relation to the various 

defendants were arrived at on different days during protracted deliberations. One of the 

defendants, Jamie Sewart, was acquitted but awaited the verdicts in respect of her partner, 

Gary Knox. Knox was subsequently acquitted on all but one charge. While deliberations in 

relation to other defendants continued, it was discovered that a juror had been in contact 

with Sewart through Facebook. The message from the juror expressed happiness at the 

fact that Sewart had been acquitted, adding that the juror had been “with her the whole of 

the way.”''^  ̂ In addition, it said it was a shame that Sewart had not been present in court 

when the acquittals in respect of Knox were returned. On learning of the alleged infraction, 

the judge questioned the jurors individually, asking each in turn if they were responsible for 

the message. Joanne Fraill indicated that she was the juror responsible. Subsequent 

messages between the two women adverted to the fact that they would be in trouble if the 

contact between them was discovered. Sewart said she was deleting the messages and 

enquired how the jury deliberations were progressing. Fraill indicated that there was 

significant disagreement between the jurors. When the conversation had concluded 

Sewart began to worry about the contact she had had with Fraill and informed her solicitor, 

who set in train the procedures for informing the judge. Fraill later revealed that she had 

conducted internet searches on the defendants in the trial.

In the subsequent proceedings against Fraill and Sewart for contempt of court, Lord Judge 

placed the issue of juror internet misuse in the context of the institution of the jury:

[l]f jurors make their own inquiries into aspects of the trials with which they are

concerned, the jury system as we know it, so precious to the administration of

136 Ibid, at 88 - 89.

137 Ibid, at 88.

i38 [2011 ]2C rA ppR 271  (HC). 

139 Ibid, at 275.
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criminal justice in this country, will be seriously undermined, and what is more, the 

public confidence on which it depends will be shaken.

Turning to Fraill’s conduct, he stated that her contact with Sewart violated the long- 

established principle that jurors should not discuss the case with non-jurors. She had also 

breached s 8(1) of the Contempt of Court Act 1981 by disclosing details pertaining to the 

d e lib e ra t io n s .S e w a rt had also breached the section by soliciting information about 

deliberations. Regarding sentence. Lord Judge said that online juror misconduct and 

breaches of s 8(1) were always extremely serious and sentences of imprisonment were 

“virtually i n e v i t a b l e . j ^ e  rationale underpinning punishment was “the continuing 

integrity of trial by jury.”"''̂  ̂ Lord Judge sentenced Fraill to eight months in prison for what 

he termed her “flagrant breaches of the orders made by the judge for the proper conduct 

of the t r i a l . H e  took into account that she did not intend to pervert the course of justice 

and that she did not use the information she had gleaned from the internet to influence 

other jurors. In addition, she had immediately acknowledged her guilt and was of previous 

good character. In relation to Sewart, Lord Judge observed that although she had not 

initiated the impermissible contact with a juror, she had responded to it even though she 

knew this was wrong. In mitigation he referred to the fact that she had not placed pressure 

on Frail in relation to the ongoing deliberations, and had already been separated from her 

small baby for a 14 month period. He thus sentenced her to two months imprisonment, 

suspended for two years.

The defendant in Attorney General 1/ Dallas'^'^^ was a psychology lecturer who acted as a 

juror in the trial of three men accused of causing grievous bodily harm with intent. The trial 

judge gave a direction on the impermissibility of using the internet in any way connected 

with the case and referred to the Fraill case as an example of what could happen if this 

instruction was ignored. A notice in the jury room also instructed jurors that if they

Ibid, at 279.

Section 8(1) provides; “[l]t is a contempt of court to obtain, disclose or solicit any particulars of statements 
made, opinions expressed, arguments advanced or votes cast by members of a jury in the course of their 
deliberations in any legal proceedings.” The provision is discussed in greater detail in Chapter 3 on jury 
secrecy.

[2011] 2 Cr App R 271 at 283.

1̂ 3 Ibid.

144 Ibid.

145 [2012] 1 C r A p p R 3 2  (HC).

234



conducted online research they could be fined or imprisoned. In spite of these warnings, 

the defendant looked up the word “grievous” online. She also discovered online that one of 

the accused had previously been convicted of rape. The misconduct came to light during 

the trial when another juror informed an usher that the defendant had disobeyed the 

judge’s instructions. The jury was discharged. When questioned by the police, the 

defendant agreed that she had conducted the online searches but argued that she had 

done nothing wrong. She said that she was Greek, was not fluent in English and needed 

to find out the exact definition of the offence with which those on trial were charged. Lord 

Judge took a dim view of this argument, noting that the defendant had been awarded a 

doctorate which she had written in English. In relation to her discovery that one of the 

accused had a previous conviction, he refused to believe that she came across such 

information by chance.

Lord Judge reiterated his statement from the Fraill decision that internet misuse by a juror 

would almost always result in a sentence of imprisonment, in order to protect trial by jury.

In a sternly-worded passage, he underlined the seriousness with which the courts would 

confront unlawful online forays by jurors:

Jurors who perform their duties on the basis that they can pick and choose which 

principles governing trial by jury, and which orders made by the judge to ensure the 

proper process of jury trial they will obey, or who for whatever reason think that the 

principles do not apply to them, are in effect setting themselves up above the jury 

system and treating the principles that govern it with contempt. In the long run any 

system which allows itself to be treated with contempt faces extinction. That is a 

possibility we cannot countenance."''^®

He noted that while Dallas had apologised for her behaviour she had refused to admit that 

she had broken the law. He sentenced her to three months in custody. As Lord Chief 

Justice, Lord Judge has repeatedly emphasised the dangers posed by the internet to jury 

trials, both in judgments and extra-judicial u t t e r a n c e s . H e  clearly believes in the

Ibid, at 445.

See, for example, I Judge, “Jury Trials”, Judicial Studies Board Lecture, Belfast, 16 November 2010, 
available at http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/speech-lcj-jury-trials-jsb- 
lecture-belfast.pdf (last visited 27 August 2012); I Judge, “The Judiciary and the Media”, paper delivered in 
Jerusalem, 28 March 2011, available at http://www.judiciary.gov.uk/Resources/JCO/Documents/Speeches/ 
lcj-speech-judiciary-and-the-media-100406.pdf (last visited 27 August 2012).
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deterrent value of trying nnisbehaving jurors for contempt. The less tolerant approach to 

internet misuse seen in both the Fraill and Dallas contempt proceedings can be contrasted 

with a 2008 case in which a juror who posted an online poll on her Facebook page asking 

if the person she was trying was g u i l t y . Wh i l e  the juror was discharged, she was not 

prosecuted for contempt. The same behaviour now would almost certainly lead to 

imprisonment.

As well as the unpleasant consequences which may be visited upon jurors who engage in 

online misconduct, such behaviour may jeopardise the safety of convictions. \n R v 

Karakaya^‘̂  ̂the Court of Appeal quashed the appellant’s convictions for indecent assault 

and rape because of material, downloaded from the internet, which was found in the jury 

room. One of the documents found purported to provide “the feminist position on rape.” 

This referred to the low conviction rates in rape cases. It also contained some inaccurate 

legal information including an assertion that before a case comes to trial a panel of 

magistrates decide that there is enough evidence “for a jury to c o n v i c t . T h e  Court of 

Appeal said that it could look at the material because it constituted material extrinsic to 

deliberations under the Mirza rule. Lord Judge gave his reason for quashing the 

convictions:

If used for research purposes during the trial [the internet] can just as easily 

influence the juror's mind as a discussion with a friend or neighbour. And if so, the 

verdict is no more a true verdict according to the evidence than a verdict in which 

one or more members of the jury have taken account of something said to them out 

of court.''^^

This decision has a clear and logical basis. Unfortunately, subsequent decisions in which 

Karakaya has been distinguished are less compelling. \r\ R v  Hawkins''^^ the applicant was 

refused leave to appeal his convictions for drug offences in spite of the fact that the jury 

informed the judge during the trial that one of its members had researched drug addiction

U Khan, “Juror Dismissed from a Trial after Using Facebook to Help IVIake a Decision”, The Daily 
Telegraph, 24 November 2008.

149 [2005]2C rAppR 77.

150 Ibid, at 79.

151 Ibid, at 83.

152 [2005] EWCA Crim 2842.

236



online. The Court of Appeal distinguished Karakaya on the basis that in Hawkins the online 

research was reported by the jury during the trial, which indicated that it was taking its 

responsibilities seriously and was correctly looking to the judge for guidance. It held that 

the tnal judge’s direction to the jury to disregard the online research had cured any defect. 

However, there is a significant amount of empirical research which indicates that directions 

to disregard are of dubious v a l u e . Once it is discovered that jurors have engaged in 

serious misconduct, the jury should be discharged. The alternative approach, which has 

regrettably been adopted by the Court o f  A p p e a l , is to continue with jurors who have 

flouted the judge’s instructions and who may have contaminated the other members of the 

jury with impermissible material.

Bullying other jurors

The dearth of guidance given to jurors about deliberation will be discussed in Chapter 7. A 

related issue which has featured in a number of English cases is the potential for bullying 

in the jury room. This is perhaps inevitable in any decision-making process in which the 

meek, the sensitive and the dogged may meet in a confined space and be urged to arrive 

at an agreed conclusion. Lord Judge has reflected on the potential for explosive 

exchanges in the retiring room:

Some discussions will be tempestuous, with powerful arguments, and counter 

arguments, and in such cases discussions by their nature will be exhausting. Our 

confidence in the jury system ultimately depends on the belief that, whatever the 

difficulties involved in the process, after reflecting on the views expressed by the 

other members of the jury, each juror will be faithful to the dictates of his or her 

conscience based on examination and analysis of the evidence, so that those who 

cannot agree with the views of their colleagues stand firm by their consciences.

The research on directions to disregard is discussed in relation to prejudicial publicity in Chapter 6 and 
inadmissible evidence in Chapter 7. For an overview, see N Steblay, H M Hosch, S E Culhane and A 
McWethy, “The Impact on Juror Verdicts of Judicial Instruction to Disregard Inadmissible Evidence: A Meta- 
Analysis” (2006) 30(4) Law and Human Behavior 469.

154 See also R v l\^arsha!l [2007] EWCA Crim 35; R v Starling [2012] EWCA Crim 743.

155 R V Tiiompson [2011] 2 All ER 83 at 87.
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Robust discussion fuels the “’dynamic’ process”''56 of deliberation, the objective of which is 

arrival at the truth. However, there may be a fine line between spirited debate and an 

intimidating or aggressive atmosphere. A problem arises if the deliberative environment 

interferes with the following principle: “[W]hile jurors are properly empanelled, the views of 

each and every one of them are entitled to the same careful analysis and respect as those 

expressed by any j u r o r . . . I f  a juror is prevented or inhibited from participating in the 

discussions, the truth-finding function of the jury may be adversely affected.

The appellants \n R v Smith'^^^ were convicted of a number of offences, including 

kidnapping and murder. After a number of days of deliberation, the judge gave the majority 

direction. The judge received a letter from one of the jurors which alleged that some of the 

jurors felt “badgered, coerced and intimidated into changing their verdict” by the other 

jurors. It was also stated that jurors were ignoring the judge’s directions on the law and 

that bargaining in relation to verdicts had been mentioned. The trial judge directed the jury 

along the lines of the Watson direction."'^^ The basic components of the direction are that 

the jurors have a collective as well as an individual duty and that there must be reasonable 

give and take between them. The direction is designed to break the deadlock when a jury 

has deliberated for a considerable period without reaching a verdict. In Smith, the trial 

judge added that jurors should not allow themselves to be bullied into giving a verdict they 

did not agree with. A number of hours of deliberation passed before majority verdicts were 

delivered on all counts. An appeal to the Court of Appeal failed on the ground that the 

Court was precluded from investigating the note from the juror because of the Contempt of 

Court Act 1981. When the House of Lords decision in Mirza held that this was incorrect, 

the applicants were given leave to appeal to that Court. Lord Carswell, giving the leading 

judgment, held, somewhat surprisingly, that the letter could not be investigated because it 

pertained to the jury’s deliberations. This appears to be at odds with the indication given in 

Mirza that judicial questioning of jurors about alleged irregularities in deliberation was 

permissible once it occurred before a verdict is reached. While his qualification of the 

already constrained Mirza test is unfortunate. Lord Carswell made the persuasive point 

that questioning the jurors would not be compatible with permitting the trial to continue. As

156 R  V Carter [2010] 4 All ER 285 at 289, per Lord Judge.

Ibid.

158 [2005]2C rAppR  160.

The direction was formulated by the Court of Appeal in R v Watson [1988] QB 690.
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he said, it could cause further internal difficulties on the jury by provoking “a witch-hunt”''®° 

for the juror who communicated with the judge. The trial judge had two options, namely to 

give a direction to the jury or to discharge its members. Lord Carswell held that the judge 

was within his rights to give a direction in that particular case, but found that which he gave 

to be defective:

If the jury had been behaving as alleged by the juror in her letter, they required a 

strong, even stern, warning that they must follow the judge's directions on the law, 

adhere to the evidence without speculation and decide on the verdicts without 

pressure or bargaining. I am unable to regard the directions given as having 

covered these areas with sufficient particularity and emphasis, and I consider that 

the jury required stronger and more detailed guidance and instruction.''®^

The convictions were quashed on the basis that they were unsafe.

The Court of Appeal has subsequently reiterated that where the judge receives a note 

from a juror alleging that another juror is behaving in a bullying fashion during 

deliberations, she must decide between two options of discharging the jury or giving a 

Watson d ire c tio n .''® ^  However, the giving of the Watson direction to deadlocked juries, the 

situation for which it was designed, is not universally approved of In England and Wales 

because of the pressure it may place on the jury or some of its members."'®^ Its suitability is 

even more suspect in a scenario where a juror feels coerced by other jurors. A direction to 

be open to the views of other jurors and to give them a fair hearing, while ultimately being 

true to one’s own verdict preference, would be far more appropriate.

160 Ibid, a t 172.

161 Ibid, a t 174.

162 V arto lom ei [2008] E W C A  Crim  2 0 3 9  at para [10], p e r  T ho m as LJ.

16̂  C onsidering  w h e th er the direction should ev er be given, M o ses LJ in R  P inches  [2010 ] E W C A  Crim  
2 0 0 0  a t para [15] stated: “M an y  judges now adays will not do so. H ow ever, the fact rem ains that there  is no 
authority for the proposition that jud g es should n ever give a W atson  d irection.” \n R v  K epinsk i [2011] 
E W C A  Crim  1 0 0 6  the C ourt of A ppeal quashed  a rape conviction b ecau se it form ed the v iew  that conviction  
on that count and  acquittal on an o ther count o f rape had b een  arrived at w hen  the jury w rongly interpreted a  
W atson  d irection as authorising a com prom ise.
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\n R V Bruckland''^^ the trial judge encountered what the Court of Appeal termed “a difficult 

jury management situation.”"'®̂ During jury deliberations an usher alerted the judge that a 

female juror had run out of the jury room in a distressed state and told the usher that the 

foreman was bullying her and wouldn’t permit her to explain her position. The trial judge 

gave counsel a summary of the usher’s report and proceeded to give a Watson direction 

to the jury. The appellant’s conviction for assault occasioning actual bodily harm was 

quashed on the basis that the trial judge's summary to the advocates had omitted to 

explain the cause of the juror’s upset. The Court said the judge should have asked the 

usher to explain what he had witnessed in open court, so that the advocates could react 

appropriately.

The scenarios revealed in the above cases augment the arguments which will be made in 

Chapter 7 in favour of judges giving juries some guidance on the deliberative process. The 

difference between robust discussion and bullying fellow jurors should be explained. The 

law cannot guard completely against the many factors which may cause disputes in the 

jury room, most notably personality differences. However, the response of the English 

courts to allegations of bullying within juries could be more finely-tuned than at present. 

The giving of Watson directions is a particularly crude solution. Both the Irish and English 

and Welsh courts should give concise advice to jurors on the atmosphere which should 

prevail during deliberations. Themes which should be emphasised include the need for 

respectful exchanges between jurors in the jury room, the entitlement of each juror to air 

their views of the evidence and attempt to persuade others and the need for each juror to 

vote in accordance with their genuinely-held opinion after deliberation.

Ireland

As was said at the beginning of this chapter, there have been no Irish cases where 

convictions have been appealed on the basis of misconduct."'®® However, allegations of 

misconduct were made in a newspaper account of a columnist’s jury service in an Irish 

Times article of June 2009."'®^ The author disclosed that the trial involved a young boy, that

164 [2011] EWCACrlm 1183.

Ibid, at para [11], per Leveson LJ.

■'®6 The only case which comes close is People (DPP) u McDonagh [2003] 4 IR 417, in which a Garda in 
charge of a sequestered jury ended up in the bedroom of a female juror. However, the case is more properly 
regarded as one about the misbehaviour of a jury keeper than a juror. It is discussed in Chapter 4.

167 £ Byrne, “Problems with our attitude to jury service”. The Irish Times, 30 June 2009.
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one juror made a disparaging remark about the accused based on his address and that 

another spent deliberation time on his prohibited mobile phone in the lavatory. Neither the 

offence with which the accused was charged or the verdict were revealed in the article, 

and the piece did not engender any public debate. It has been seen that the judiciary has 

demonstrated awareness of the need to instruct jurors not to research the case they are 

trying online. In 2011 it was reported that a judicial committee had been established to 

consider the issue of online juror misconduct.

Juror impropriety was discussed by the Law Reform Commission in its 2010 consultation 

paper. This fact alone is worthy of praise, given the temptation which might have existed 

not to consider it because of the lack of known Irish incidents. However, the Commission 

appears to prioritise the “serious financial cost to the S t a t e , a n d  the undermining of 

confidence in the system caused by such misconduct, over the miscarriages of justice that 

may be suffered by individuals as a result. This is at odds with the due process principles 

which inform the rest of the consultation paper. The Commission’s main recommendation 

in relation to juror impropriety is the introduction of a criminal offence. This would prohibit 

the disclosure of matters discussed in the jury room and the making of inquiries about the 

trial beyond the evidence presented. As noted in Chapter 3, this offence would sound a 

statutory death knell for academic research involving real jurors. To the extent that it does 

not provide an exception for such research it should be resisted. The criminalisation of the 

making of extraneous inquiries by a juror is sensible. However, the creation of an offence 

of juror misconduct must be accompanied by the formulation of a clear judicial direction, 

the content of which is discussed in the next section.

When dealing with misconduct, the consultation paper mischaracterises the conclusions 

drawn by the Commission in its publications on contempt of court almost 20 years ago. 

Referring back to those publications, the Commission states that it had previously formed 

the view that the current law permitted disclosure of jury room deliberations in certain 

circumstances, including where they related to a miscarriage of justice.''^° This is not a 

correct representation of what the Commission stated in its Consultation Paper on 

Contempt o f Court. That document was noteworthy because it did not state the

1 6 8 W ood, “Jurors in Dock over Internet M isuse”, The Sunday Business Post, 31 July 2011.

169 Law Reform Commission, Jury Service (LRC CP 6 1 -2 0 1 0 , Dublin, 2010) at 204. Hereinafter Jury 
Service.

Ibid, at 184.
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contemporary legal position in relation to the disclosure of jury deliberations, but rather 

stated what it should be in relation to miscarriages of justice.''^'' The subsequent Report on 

Contempt o f Court d'\d not expand on this, merely stating that the initial recommendation 

continued to represent the view of the C o m m i s s i o n . ' ' ^ ^  |p chapter 3 it was noted that the 

Irish courts have articulated an absolute secrecy rule. However, they have never been 

called upon to clarify if this would apply in circumstances where it would conceal a 

miscarriage of justice.

Solutions to misconduct

As with all aspects of jury trial, the secrecy rule impedes knowledge about the extent of 

misconduct. Only when a more accurate picture of the extent of misconduct and its more 

common manifestations is available can appropriate solutions be formulated. In the words 

of Haralambous:

In the absence of properly conducted research into jury impropriety 

and a relaxation of the secrecy laws, the extent to which we can justify placing 

unconditional faith in the jury is questionable. If cases of jury impropriety continue to 

trouble the courts, public confidence will wane in the institution which symbolically 

represents the democratic voice of the public."'^^

Throughout this thesis, empirical studies using mock juries are referred to. In spite of their 

limitations, discussed in Chapter 3, these studies are capable of providing useful insights. 

However, jury misconduct, which poses such a challenge for the continuation of the jury 

system, is an area in which there is almost no empirical research, in America or elsewhere. 

The general study by Thomas, discussed earlier, is a notable exception.

See Law Reform Commission, Consultation Paper on Contempt o f Court (Dublin, 1991) at 370. Tiiis 
publication and the subsequent Report on Contempt o f Court (Dublin, 1994) are also discussed in Chapter 3.

■'̂ 2 Law Reform Commission, Report on Contempt o f Court (Dublin, 1994) at 50.

Haralambous,“Educating” , above note 120, at 261.

There have been a small number of studies on whether American juries in civil cases discuss issues 
which they have been instructed not to. See S S Diamond and N Vidmar, “Jury Room Ruminations on 
Forbidden Topics” (2001) 87(8) Virginia Law Review 1857; E Greene, K Hayman and M Motyl, “’Shouldn’t we 
consider...?’: Jury Discussions of Forbidden Topics and Effects on Damage Awards” (2008) 14(3)
Psychology, Public Policy and Law 194.
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In a further affront to informational transparency, the approach of the majority in Mirza 

rules out the investigation of non-extraneous misconduct which is alleged post-verdict. It 

thus mandates the concealing of miscarriages of justice, which is manifestly contrary to the 

public interest and could result in future disclosures which will bring the jury into terminal 

disrepute. McGowan suggests that the Mirza test should be replaced with one which 

permits “an investigation into jury deliberation...where there is a real risk that the jury has 

not tried the defendant according to the e v i d e n c e . T h i s  proposal has merit in that it 

provides a clear test which would ensure that unreliable or fabricated allegations of 

misconduct could be screened out at a preliminary stage o f  e n q u i r y . ip g more radical 

suggestion, O’Malley advocates that where there is an allegation of misconduct a 

presumption should arise that the trial was u n f a i r . H e  adds: “[T]he party seeking to 

uphold the verdict should bear a heavy onus in convincing the court or the appeal court, as 

the case may be, that it is safe to allow the verdict to s t a n d . T h e  recommendations 

made by McGowan and O’Malley could perhaps be profitably combined, so that once 

credible evidence establishes a real risk that misconduct may have occurred, the onus 

would shift to the prosecution to argue for the safety of the conviction. It is very unlikely 

that such an approach will be adopted, as it is completely at odds with the presumption of 

competence. However its worth lies in the primacy it accords to the right to a fair trial, as 

opposed to finality which is the value most prized by the majority in Mirza.

In addition to the legality of deliberation research and the test to be applied by the courts in 

the investigation of impropriety, there are a number of practical measures which courts can 

take to combat misconduct. Haralambous suggests that electronic devices be confiscated 

from jurors and that deliberating jurors be sequestered .H ow ever, she immediately (and 

correctly) acknowledges that neither of these suggestions would prevent jurors engaging 

in forbidden online activity at home prior to the commencement of deliberations. In spite of 

the dubious efficacy of confiscating smartphones and similar devices, an American study 

in which 508 judges participated revealed that almost 30% of them resorted to such

L McGowan, “Trial by Jury; Still a Lamp in the Darl<?” (2005) 69(6) J Crim L 508 at 533.

For examples of post-verdict allegations of misconduct which the Court of Appeal believed to be 
fabricated by persons with an interest in having the convictions set aside, see R v Begum [2011] EWCA Crim 
2299; R v Atimadi [2012] EWCA Crim 896.

O ’Malley, “Representative and impartial”, above note 63, at 234.

Ibid.
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confiscation during the deliberation period.''®® Jurors are sometimes, albeit rarely, 

sequestered for entire trials in the United States if it is felt that otherwise the trial would be 

derailed by outside influences. In 2011 the Florida jury trying Casey Anthony for the 

murder of her child was sequestered for over six weeks, with restricted and supervised 

access to internet, television and family members."'S'’ The cost of the sequestration has 

been estimated at $360,000. A New South Wales parliamentary briefing paper argues that 

while sequestration is expensive, so too are appeals and retrials caused by juror 

i m p r o p r i e t y . ■'^2 However, as well as the financial cost entailed by sequestration for the 

entire trial, it involves unacceptable disruption of and intrusion into the lives o f those called 

for jury service. It may also imply that trials can only be fair when jurors are under 

surveillance, which comes close to saying that the jury system is inoperable and should be 

abandoned. The same criticism may be levelled at Spencer’s proposals that the judge 

should retire with the jury to deliberate or that the deliberations should be tape- 

r e c o r d e d . He argues that the tapes would only be made available to appeal courts in the 

event that misconduct was alleged, but even this limitation might not prevent knowledge 

that they were being taped from negatively affecting deliberation quality. The security of 

the tapes would cause other difficulties. In short, the scheme risks causing more problems 

that it would solve.

In a more compelling suggestion, Haralambous argues that the oath be amended to 

include a statement that the juror shall not undertake any research on the case or discuss 

it with non-jurors.”'̂ '* The amended oath would also make it clear that these activities on 

the internet are also forbidden, and that jurors risk prosecution if they disobey the oath. 

While there is no guarantee that an oath once made would be honoured, it would at least

■'®° M Dunn, Jurors’ Use o f Social Media During Trials and Deliberations: A Report to the Judicial Conference 
Committee on Court Administration and Case Management (Federal Judicial Center, 2011) at 8.

See J Weiner, “Casey Anthony Jurors: What Life was Like for 17 Sequestered in Murder Trial”, Orlando 
Sentinel, 9 July 2011, available at: http://articles.orlandosentinel.eom/2011-07-09/news/os-casey-anthony- 
jurors-lifestyle-20110709_1_casey-anthony-jurors-murder-trial-karen-levey (last visited 4 September 2012).

R Johns, Trial by Jury: Recent Developments (Briefing Paper No 4/05, New South Wales Parliamentary 
Library Research Service, 2005) at 28. The paper is available at: http://www.parliament.nsw.gov.au/prod/ 
parlment/publications.nsf/0/d59919f0c2742272ca256fdb0009956e/$FILE/jury%20and%20index.pdf (last 
visited 4 September 2012).

The recording of deliberations to facilitate the investigation of impropriety has been suggested by other 
commentators also. See P R Ferguson, “The Criminal Jury in England and Scotland: the Confidentiality 
Principle and the Investigation of Impropriety” (2006) 10 International Journal o f Evidence and Proof ^80 at 
207. In addition, there has been discussion of recording the deliberations of real juries as a jury research 
methodology. This is discussed in Chapter 3.

13̂  Ibid, at 260.
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emphasise the fundamental importance of behaving appropriately. Arguments that the 

judge did not clearly warn against internet misuse would have even less currency if there 

was an explicit warning against such conduct in the solemn statement made by the juror 

herself.

It is clear that judicial instructions which are clear and comprehensive are required on the 

issue of misconduct. There is a growing awareness among the judiciary in England and 

Wales that jurors need to be more explicitly warned about their role and its 

responsibilities.”'®̂  This more proactive approach is to be welcomed because English case- 

law demonstrates that the previous practice of assuming that jurors already possess such 

knowledge or that the collective jury dynamic will overcome any shortcomings is 

ineffective. Following the decision in Mirza, the then Lord Chief Justice, Lord Woolf, issued 

a practice direction stating that judges must inform juries that it is important “to bring any 

concerns about fellow jurors to the attention of the judge at the time, and not wait until the 

case is c o n c l u d e d . T h e  current Lord Chief Justice, Lord Judge, has emphasised the 

Importance of this element of the d i r e c t i o n , b u t  trial judges sometimes fail to implement 

it."'®® The necessity to tell jurors to report any untoward behaviour by other jurors was 

undertined by Thomas’ interviews of real jurors. Forty-eight per cent of respondents stated 

that they would not have known what to do if jury misconduct had occurred.''®^

In relation to the creation of effective judicial instructions about online misconduct, one 

commentator observes: “One of the most important criteria is specificity.” ''̂ '̂  Examples of 

American judicial instructions contained in a report for the Federal Judicial Center indicate 

that some judges are not only instructing jurors not to do anything online but are 

specifically mentioning sites such as Google, Linkedin, Facebook and Youtube.^^''

However, dangers also accompany warnings which appear to be exhaustive rather than 

illustrative, as Nicolas has commented: “[T]he instruction should be broad enough that

See the comments of Lord Judge \n R v Thompson [2011] 2 All ER 83.

Practice Direction (Crown Court: Guidance to Jurors) [2004] 2 Cr App R 3.

See his comments in R Thompson [2011] 2 All ER 83 (CA).

See, for example, R v' Lambeth [2011] EWCA Crim 157 at para [7], per Moses LJ.

Thomas, above note 130, at 39.

T J Fallon, “Mistrial in 140 Characters or Less? How the Internet and Social Networking are Undermining 
the American Jury and What can be done to Fix it” (2010) 38(3) Hofstra Law Review  935 at 957.

See, for example, Dunn, above note 180, at 32 - 33.
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jurors understand what exactly is being limited -  namely, prejudice and access to 

information that is not presented at trial -  so they don’t exploit any loopholes that may 

remain after describing specific p ro h ib it io n s .N ic o la s ’ point is compelling for an 

additional reason; the warning against internet misconduct should not be overly long. 

While examples of prohibited activity may serve to impress the point, a never-ending list 

will ensue if specificity is taken too far.

Where an explanation is not provided for the rules against research, whether online or 

through more traditional methods, jurors may assume that the prohibitions are illogical or 

outdated. As Brickman et al observe;

Judges can acknowledge the temptations of Internet research, but then can explain 

to jurors why \.he\r cooperation in refraining from extrinsic research is so vitally 

important to the fairness of the judicial system. Jurors may feel that their searching 

is harmless and will not bias them, something that research has demonstrated is 

untrue. An understanding of why this rule is not arbitrary should enhance jurors’ 

commitment to adhering to it.''^^

A number of commentators have thus argued that jurors need to be told not only what not 

to do and what to do if another juror does it, but also why they must not engage in certain 

conduct.''^'^ Explaining the reasoning behind the prohibitions may make jurors more willing 

to abide by them. Thomas recommended that jurors should be given a single small card 

outlining their responsibilities, which they should keep with them throughout the trial.

The question of whether jurors should be warned that they may be prosecuted for 

contempt if they violate the judge’s directions is apt to give rise to controversy. The 

Practice Direction formulated in the aftermath of Mirza says it should not be mentioned. As 

was seen above, however, it has become increasingly necessary for the English judiciary 

to have recourse to contempt proceedings against jurors, and it sometimes appears in 

judicial directions and on jury room walls. In the Bryan case the Court of Appeal held that

E Nicolas, “A Practical Framework for Preventing ‘Mistrial by Twitter’” (2010) 28(2) Cardozo Arts & 
Entertainment Law Journal 385 at 399 -  400.

E Brickman, J Blackman, R Futterman and J Dinnerstein, “How Juror Internet Use has Changed the 
American Jury Trial” (2008) 1 (2) Journal o f Court Innovation 287 at 297. Emphasis original. Internal citation 
omitted.

See, for example, Thomas, above note 130, at ix.
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the trial judge should not have referred to the possibility of contempt proceedings, because 

the jury may have felt threatened. However, that was a situation in which allegations of 

juror misconduct had been brought to the attention of the judge during deliberations. In 

Byrne, Charleton J stated that jurors should be warned at the beginning of trials about the 

consequences they may face for engaging in misconduct. This proposal should be 

followed, both for its potential deterrent effect and in order to provide fair warning.

Conclusion

Appellate case-law and media reports in England and Wales have demonstrated that 

jurors engage in various kinds of misconduct which jeopardise the fairness of criminal 

trials. This forcefully illustrates the need for judicial vigilance. Pre-emptive warnings which 

are comprehensive enough to make clear what is forbidden without becoming unwieldy 

should be centrally formulated, so that the approach to misconduct is consistent. The 

focus given to online juror impropriety in recent years should not allow the courts to forget 

that jurors may still engage in more traditional misbehaviour, such as visits to places 

mentioned in evidence or out of court experiments. It was argued in this chapter that the 

approach of the majority of the House of Lords in Mirza to post-verdict investigations of 

misconduct sits uneasily with the rights of convicted persons. If the issue arises before the 

Irish courts they should follow the dissenting judgment of Lord Steyn in that case, which 

better accords with the right to a fair trial under the Irish Constitution.

As well as raising a multitude of issues about how the judiciary should react to allegations 

of juror misconduct at various stages of the trial process, the cases from England and 

Wales pose broader questions about the attitude of the appellate judiciary in England and 

Ireland to the institution of the jury. As one commentator has noted of these reports;

[T]hey demonstrate that the categorical faith placed in juries in England and Wales 

must surely be questioned...Since the...law prohibits investigation into jury 

deliberations, these authorities are the only glimpses that we have into a secret 

world and, contrary to judicial belief, they do not demonstrate that jurors always 

follow judicial directions."'^^

Haralambous, “Extraneous”, above note 102, at 523.
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The current study argues, in agreement with the above quote, that the judiciary in Ireland 

and in England and Wales apply a presumption of competence to the jury. It argues that 

this practice is unsupported by evidence because of the impermissibility of deliberation 

research involving real jurors and the fact that juries do not provide reasons for their 

decisions. The verified accounts of misconduct in England and Wales provide yet another 

reason to question the uncritical application of the presumption. The point is not that all 

jurors misbehave, but that some will. Once that is accepted, the operation of a principle 

which assumes that all of them are paragons of virtue is indefensible.
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Chapter 6: External Influences on the Jury

In the preceding chapters much of the emphasis has been on the legal regulation of 

matters internal to the jury and its dynamic. Judicial application of the presumption of 

competence was considered in relation to matters squarely within the purview of individual 

jurors, such as allegations of apprehended bias and misconduct. In this chapter the focus 

shifts to an analysis of how judges presume jurors to be competent in the face of 

prejudicial external influences. The issues which will be considered are the case-law on 

prejudicial publicity, security measures and jury intimidation. It will be argued that the case- 

law on these matters from both jurisdictions relies on untested theories about jury 

performance and underplays the prejudice which may be caused to accused persons.

(i) Prejudicial Publicity

It is accepted by the judiciary in Ireland and in England and Wales that the media has the 

capacity to imperil the fairness of criminal trials. This danger has been recognised in 

jurisdictions throughout the world. In the words of Sotomayor J in Skilling v US^\ “[A]s the 

tide of public enmity rises, so too does the danger that the prejudices of the community will 

infiltrate the jury.”  ̂The courts have a number of methods at their disposal to ensure that 

traditional media^ behave responsibly in relation to pending or ongoing trials. Those who 

publish stories which imply that accused persons are guilty or which attempt to engender 

sympathy for their alleged victims may be prosecuted for contempt of court.'^ Reporting 

restrictions may be imposed in particular cases.^

The effect of prejudicial publicity on jurors has been tested empirically in a large number of 

mock jury studies. A meta-analysis of 44 studies of the effect of negative pre-trial publicity

1 (2010) 130 S Ct 2896.

2 Ibid, at 2948.

3 The particular issues which arise in relation to the internet are discussed in Chapter 5.

See, for example, “Judge finds newspapers in technical contempt of court”, The Irish Times, 30 April 2011; 
“Papers fined over coverage of Murphy trial; Judge finds ‘Star on Sunday’, ‘Examiner’ and ‘College Tribune’ 
guilty of contempt in manslaughter case”. The Irish Times, 11 May 2004.

® For example, during the trial of Catherine Nevin for the murder of her husband Carroll J banned the 
publication of photographs of the accused. The judge also ordered the media not to comment on Mrs Nevin’s 
"hairstyle, dress, jewellery, nail varnish, reading matter or demeanour in court." People (DPP) v Nevin [2003] 
3 IR 321 at 326. See also P Dillon-Maione, “Mrs Nevin’s Pictures -  A European Gloss” (2000) 5(9) BR 510.
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on jurors identified the “significant effect”® such material could have on the determination 

of guilt. There was a direct correlation between exposure to prejudicial publicity and guilty 

verdicts, with participants not exposed to this information more likely to acquit/ Different 

results were arrived at by the New Zealand Law Commission, which interviewed over 300 

people who had acted as jurors.^ Having chosen high-profile cases in which to test issues 

relating to publicity, the authors described the low number (19%) who said that they 

recalled pre-trial publicity as “su rp ris ing .O n ly  two jurors who said they were aware of 

pre-trial publicity said it had an effect on their d e c is io n .T h e  authors of the research 

acknowledge that one of the shortcomings of the study is that under-performance or 

misbehaviour by jurors may not be accurately reflected in the study, because of the 

reluctance of people to admit to such conduct.”  The study is thus of debatable value for 

the proposition that the effect of pre-trial publicity is minimal.

Courts have grappled with the issue of prejudicial publicity for hundreds of years. David 

Bentley, in his historical survey of English criminal justice, notes that the person accused 

of an offence catching the interest of the eighteenth century public ran the risk of being the 

subject of “handbills, pamphlets and ballads”''̂  which frequently contained lurid untruths 

about them. In 1827 an accused had to take proceedings to stop a play in which he was 

portrayed committing the murder of which he was accused.

While in Ireland jurors may not be instructed to complete a questionnaire to determine their 

exposure to prejudicial p u b lic ity ,a  process of “self-disqualification” ''  ̂has been advocated 

by the courts whereby prospective jurors are asked in open court prior to empanelment if

® N M Steblay, J Besirevic, S M Fulero and B Jimenez-Lorente, “The Effects of Pretrial Publicity on Juror 
Verdicts: A Meta-Analytic Review” (1999) 23(2) Law and Human Behavior 219 at 228.

7 Ibid, at 229.

® W Young, N Cameron and Y Tinsley, Juries in Criminal Trials Part Two: A Summary of the Research 
Findings (Preliminary Paper 37, Volume 2, Law Commission, New Zealand, 1999).

9 Ibid, at para [7.48].

Ibid, at para [1.49].

Ibid, at paras [1.13] and [7.49].

D Bentley, English Criminal Justice in the Nineteenth Century {The Hambledon Press, London, 1998) a t 
44.

13 Ibid.

People (DPP) y Haugh [2000] 1 IR 184 (HC). This decision is analysed in detail in Chapter 2.

«  Redmond v DPP [2002] 4 IR 133 at 144, per Kearns J (SC).
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they feel they can try the case impartially. This approach has been used by trial judges, for 

example in the trial of Catherine Nevin for the murder of her husband.''® In that case ten 

people summoned for jury service said they did not feel they could try the case 

impartially.''^

Prejudicial publicity may arise at various stages of the criminal process. An applicant may 

seek to have their trial prohibited because of pre-trial publicity."'® A convicted person may 

seek to have their conviction quashed where there was adverse contemporaneous 

reporting and the trial judge refused to discharge the jury.''^ As will be seen, judicial 

confidence in the ability of jurors to be unaffected by prejudicial media comment on trials is 

a dominant theme in the case-law of Ireland and England and Wales in the last 20 years.

“Jurors are able for it”

In the leading case of D v DPP^o the applicant was charged with indecent assault. There 

had previously been two mistrials, one of which had been caused by prejudicial 

newspaper reports. After the second mistrial a newspaper published an interview with the 

complainant, which detailed her horrific experiences of sexual abuse at the hands of a 

number of men. The charge against the applicant was referred to, as was the fact that he 

had originally been charged with ten other counts. He was not named in the article, 

however. In the High Court Carney J prohibited the further trial of the applicant on the 

basis of this report. The State appealed to the Supreme Court.

The five judges were agreed as to the test to be applied in cases of this nature. A trial 

would be prohibited where there was a real risk of an unfair trial. Blayney J said that he did 

not believe that the article in question would undermine the fairness of the trial. He stated 

that the article was lengthy, “somewhat confused” '̂' and would not be recalled by readers 

for long. He also emphasised “the deserved confidence which our judicial system has in

People (DPP) V Nevin [2003] 3 IR 321 at 329.

Ibid.

The leading cases, establishing the test to be applied where prohibition because of adverse publicity is 
sought, are D v DPP  [1994] 2 IR 465 (SC) and Z v DPP [1994] 2 IR 476 (SC). The test is whether there is a 
real risk of an unfair trial.

See, for example, People (DPP) v Griffin [2009] lECCA 75.

20 [1994] 2 IR 465 (SC).

21 Ibid, at 471.
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juries to act r e s p o n s i b l y . He expressed doubt that jurors would be swayed by media 

reporting because that would involve disregarding their oath and the instructions of the trial 

judge. He thus refused to prohibit the trial of the applicant. Denham J came to the same 

view by a very similar route. In particular, she stated: “While accepting the danger of a 

general atmosphere of prejudice I consider that it is wrong to impute naivety to jurors. 

O’Flaherty J agreed with the judgments of Blayney and Denham JJ that the trial should not 

be prohibited. Finlay CJ and Egan J dissented. Egan J stated that the article in question 

“was calculated to arouse great sympathy for the girl...and antagonism towards anyone 

charged with assaulting her.”^̂  He also noted that the article contained the “damaging’’̂ ® 

revelation that the applicant had initially faced other counts. In relation to Blayney J’s 

argument that the article would not be remembered by jurors by the time the case came to 

trial, Egan J stated: “I cannot make any such as s u m p t i o n . H i s  judgment is the only one 

which does not invoke untested assertions about juror behaviour. Although Finlay CJ was 

also of the view that the trial should be prohibited, he stated that “the robust common 

sense of juries”^̂  needed to be considered in any analysis of prejudicial publicity.

Unsubstantiated statements about the ability of jurors to be unaffected by prejudicial 

publicity may also be seen in more recent cases. In People (DPP) \/ Griffin'^^ the Court of 

Criminal Appeal refused to grant leave to appeal convictions for sexual offences on the 

basis of prejudicial publicity about the case. This arose when newspaper and television 

reports covering the killing of a gangland figure said he was killed because he took the 

side of a girl who was raped by a member of a rival family. The reports did not name the 

applicant as the rapist but consistently referred to the fact that a rape had taken place in 

the North Inner City against a background of gang criminality. The Court of Criminal 

Appeal appeared to be influenced by the legitimate fact that the reports were not specific 

enough to cause prejudice in the casual reader. However, it also referred to “the 

independent role of the jury and to the ability of members of the jury to limit their decision

22 Ibid.

23 Ibid, at 475.

24 Ibid, at 470.

25 Ibid.

26 Ibid.

2̂  Ibid, at 468.

28 [2009] IECCA75.
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making to evidence actually tendered in the course of a trial, and not to be influenced by 

outside matters, such as p u b lic ity /’^s The Court further endorsed the following statement of 

O’Flaherty J from the civil case of Dawson v Irish Brokers Association^^: “Juries are much 

more robust and conscientious than is often thought.”

Another example of the generalisations made about juror competence in disregarding 

adverse publicity can be seen in the following statement of Geoghegan J:

[l]t must always be borne in mind, as it has been in so many decisions, that there is 

no evidence to suggest that, in general at least, jurors do not exercise their function 

properly and with the required independence of mind

Such statements are also evident in case-law from England and Wales and from Scotland. 

Montgomery v l-IM Advocate^^ was a Scottish case in which the applicants unsuccessfully 

argued for the prohibition of their trial for murder because of adverse publicity. A member 

of a racial minority had been killed by white youths. The case attracted considerable 

publicity because of its similarities with the Stephen Lawrence case. It was decided that 

those charged with the murder should not be tried together and this caused a public 

dispute between a judge who tried some of them and the Lord Advocate (the Scottish 

public prosecutor), which added to the publicity. The applicants were due to be tried at a 

later trial and argued that all of the media coverage interfered with their right to a fair trial. 

Lord Hope explicitly endorsed a statement made by Hamilton P \n Z v D P P p  a case which 

is discussed below, on judicial confidence in jury abilities. He said Scots law also operated 

on the basis of an assumption that jurors would not be deflected from their task by 

prejudicial publicity. Unusually, he also referred to empirical research supporting this 

proposition, namely the New Zealand study discussed above. As has already been stated, 

the low impact of prejudicial publicity identified in that study is doubtful, given that the 

question required jurors to reveal that they had disobeyed their oath. Further, it is the only 

study referred to by Lord Hope. While the current study is critical of the unsupported

29 Ibid. Paragraph numbers are not provided in the judgment.

Unreported, Supreme Court, 6 November 1998.

3'' Rattigan v DPP [2008] 4 IR 639 at 659, per Geoghegan J (SC).

32 [2003] 1 AC 641.

33 [1994]2 IR476 (SC).
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claims judges frequently make about jurors, Lord Hope’s selective embrace of empiricism 

is even more objectionable.

Directions to disregard prejudicial publicity

Judges in Ireland and England place a lot of faith in jury instructions to disregard 

prejudicial publicity. However, empirical research on such directions casts significant 

doubt on their effectiveness. Referring to the literature, Studebaker at al state: “Perhaps 

more troubling than the potential for prejudicial pretrial publicity to create antidefendant 

[sic] bias among potential jurors is the inefficacy of judicial safeguards to remove or 

overcome this bias.” '̂* One simulated study showed 791 mock jurors a video of an 

abbreviated armed robbery trial.^s Jurors were exposed to materials purporting to be 

newspaper and television reports, which contained prejudicial content about the accused. 

Directions not to consider pre-trial publicity were given to some of the juries in the study 

but not to others. There was no difference between the conviction rates of those which 

were warned to ignore the material and those which were not.^® The results of these 

studies raise questions about the usefulness of one of the most commonly invoked 

methods of combating adverse publicity in Ireland and England and Wales. The results are 

also consistent with those which have found judicial instructions to disregard to be 

ineffective in another area, namely that of inadmissible evidence.

In Ireland, the weight placed on directions to disregard prejudicial publicity can be seen in 

the important case of Z \/ DPP,^® where the principles in D were clarified.

The applicant in Z was charged with a number of sexual offences against a teenage girl. 

The girl became pregnant and her attempt to travel for the purposes of obtaining an

C A studebaker, J K Robbennolt, M K Pathak-Sharma and S Penrod, “Assessing Pretrial Publicity Effects: 
Integrating Content Analytic Results” (2000) 24(3) Law and Human Behavior ZM  at 321. See also J D 
Lieberman and J Arndt, “Understanding the Limits of Limiting Instructions: Social Psychological Explanations 
for the Failures of Instructions to Disregard Pretrial Publicity and Other Inadmissible Evidence” (2000) 6(3) 
Psychology, Public Policy and Law 677 at 684 -  685; 8 M Fulero, “Afterword: The Past, Present, and Future 
of Applied Pretrial Publicity Research” (2002) 26(1) Law and Hunnan Behavior ^27 at 128.

35 G P Kramer, N K Kerr and J 8 Carroll, “Prethal Publicity, Judicial Remedies and Jury Bias” (1990) 14(5) 
Law and Human Behavior 409.

Ibid, at 430. A similar result was found in S Fein, A.L. McCloskey and T M Tomlinson, “Can the Jury 
Disregard that Information? The use of Suspicion to Reduce the Prejudicial Effects of Pretrial Publicity and 
Inadmissible Testimony” (1997) 23 Personality and Social Psychology Bulletin 1215.

The empirical research on judicial directions to disregard inadmissible evidence is discussed in Chapter 7.

38 [1994] 2 IR 476 (8C).
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abortion gave rise to the highly contentious case Attorney General vX.^^ In media 

coverage the applicant was referred to as a rapist and “the man in the X case.”‘̂ ° In the 

High Court, Hamilton P described the reporting situation as one of “massive national 

coverage - of media saturation - a case where a story has been told and re-told in all forms 

of media, repeatedly over a length of t i m e . H e  added that “any person reading or 

hearing such material would be likely to feel a sense of outrage and prejudice against the 

person alleged to have been r e s p o n s i b l e . ” ' ^ 2  However, in spite of these findings he decided 

the case on the basis of his personal opinion of the abilities of jurors:

After eighteen years practice as a member of the bar of Ireland and over nineteen 

years service as a judge, I share in the confidence that our judicial system has in 

juries to act with responsibility in accordance with the terms of their oath, to follow 

the directions given by the trial judge and a true verdict give in accordance with the 

evidence."^^

He concluded by saying that “more than usual care”'̂ '* would have to be taken by the trial 

judge in empanelling the jury and in giving directions on prejudicial reporting, but that once 

this was done there was no risk of an unfair trial. The applicant appealed to the Supreme 

Court. In that Court, Finlay CJ, with whom the other judges agreed, elaborated on the test 

which had been set down in the D case. In an important passage, he stated:

[Wjhere one speaks of an onus to establish a real risk of an unfair trial it necessanly 

and inevitably means an unfair trial which cannot be avoided by appropriate rulings 

and directions on the part of the trial judge.”̂^

Dismissing the application to prohibit the trial, Finlay CJ laid great stress on the efficacy of 

carefully-worded judicial directions to disregard prejudicial publicity. In his view, “an

39 [1992] 1 IR 1 (HC, SC).

40 [1994] 2 IR 476 at 490, per Hamilton P.

41 Ibid, at 489.

42 Ibid, at 495.

43 Ibid, at 496.

44 Ibid.

45 Ibid, at 507.
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unambiguous and clear charge” ®̂ would neutralise any risk of an unfair trial. It is thus clear 

that prohibition is a remedy of last resort, to be considered only after the curative effect of 

a direction has been evaluated. However, it is unclear how the impact of a direction can be 

measured and no guidance is given in Z or provided in subsequent cases. Even more 

problematically, the efficacy of directions to disregard is assumed.

A similar approach to jury engagement with judicial directions may be seen in People 

(DPP) V McCarthy, w h e r e  the applicants sought leave to appeal convictions for murder, 

attempted murder and false imprisonment. The events in issue took place in the context of 

gangland feuding in Limerick and attracted a lot of media attention. The applicants argued 

that the media coverage had deprived them of their right to a fair trial. Kearns J held that 

the directions given by the trial judge were sufficient to eliminate the risk of any prejudice. 

He stated; “The court is satisfied that the jury system, if it is to survive, can only do so on 

the assumption that juries will heed warnings given to them by trial judges.” ®̂ Kearns J 

continued:

Strong and repeated warnings in trenchant terms were given by the trial judge to 

the jury in this case to ignore everything other than the evidence adduced in court.

It is not to be supposed that juries treat such warnings lightly.

One can clearly see the centrality of assumption and supposition to the reasoning adopted 

by Kearns J. No system should operate on the basis of unfounded assumptions, 

particularly one which determines whether people should be labelled as criminals and 

punished accordingly.

In Rattigan v DPP^^ in which the Supreme Court refused to prohibit the applicant’s trial for 

murder, Geoghegan J addressed the question of the giving of jury directions relating to

Ibid, at 511.

47 [2008] 3 IR1 (CCA). 

'*8 Ibid, at 30.

49 Ibid.

50 [2008] 4 IR 639 (SC).
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pre-trial publicity. Referring to Finlay CJ’s allusion to “appropriate rulings and directions on 

the part of the trial judge” '̂' in Z, Geoghegan J stated:

[T]here is no such thing as a potentially unfair trial which can be made fair by 

appropriate directions. If a trial can be made fair by appropriate directions, it was 

never potentially unfair in the first place... I do not think.. .that the giving of some 

kind of special appropriate directions is in any sense an added requirement in...a 

trial which has been preceded by alleged unfair p u b l i c i t y .

This statement jars with the clear comments of Finlay CJ in Z and with the case-law on 

prejudicial publicity which followed them. Even more curiously, it is at odds with an 

assertion made later by Geoghegan J in his own judgment. He states:

[A] court will only stop a trial if it is satisfied that the normal safeguard procedures in 

a trial, including the mal<ing of appropriate directions, will not, in fact, achieve a fair 

trial. In practice, this will rarely be the case.^^

It is difficult to distil what Geoghegan J is saying in relation to judicial instructions to 

disregard adverse publicity. He could be saying that the directions given by the judge in a 

case with inappropriate media reporting are no different to the directions which juries are 

routinely given to return a verdict in accordance with the evidence. That general principle 

obviously excludes a verdict reached wholly or partly by reference to prejudicial media 

content. His statements are also open to the interpretation that juries are routinely warned 

about not having regard to media reporting about the trial, and that there is no need for a 

more specific or more tailored warning in cases where coverage has been particularly 

prejudicial. Although the other judges of the Supreme Court agreed with his judgment, 

Geoghegan J’s statements on directions to the jury are difficult to reconcile. They form an 

ambiguous basis on which to change the judicial practice of issuing specially targeted 

warnings in more acute cases of adverse publicity.

51 Z \/ DPP [1994] 2 IR 476 at 507 (SC).

52 [2008] 4 iR 639 at 655 -  656.

Ibid, at 658. Emphasis added.
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The Court of Criminal Appeal has emphasised that it will not lightly interfere with the 

decision of a trial judge to counteract adverse publicity during the trial by giving 

appropriate directions to the jury instead of discharging the jury However, on occasion it 

has quashed verdicts on appeal for that reason. The appellant in People (DPP) v Kelly^^ 

had been convicted of drugs offences. One of his grounds of appeal concerned prejudicial 

media reporting during the trial, which he argued should have caused the trial judge to 

discharge the jury. One of the newspaper articles described Garda surveillance methods in 

relation to “Cocaine Kingpins” and referred to the fact that the appellant was on trial. The 

second article referred to a co-accused of the appellant as an arms dealer and said that he 

had been questioned about the Lockerbie bombing. The article was accompanied by 

photographs of this individual and the appellant. According to the Court of Criminal Appeal, 

the article emphasised a prejudicial association between the appellant and one of his co

accused. Egan J differentiated the facts before the Court from those in the D case. He said 

that the reports relating to the appellant were published during the trial and specifically 

named the appellant. The Court held that the trial judge had erred in refusing to discharge 

the jury and quashed the verdict.^®

A verdict was also quashed in the more recent case of People (DPP) v Duff.^^ During the 

trial of the applicant for assault causing harm, a Sunday newspaper carried a front page 

story which stated that a witness in “a major criminal trial” had been approached in the 

street by armed men who put him in phone contact with the person against whom he was 

going to give evidence. The lives of the witness and his family were threatened. The Court 

of Criminal Appeal held that the trial judge had been wrong not to accede to an application 

by the defence for the discharge of the jury. Quashing the verdict on the basis of a real risk 

that the trial had not been fair, Fennelly J stated:

[l]t would be a rare case in which a judge would not by an appropriate direction to 

the jury be able to counteract the ill effects of prejudicial publicity. But in the view of 

the court it was not possible...in these particular circumstances where the article 

appeared just in the middle of the trial and described an incident alleged to have

^  People (DPP) V Nevin [2003] 3 IR 321 at 334, perGeoghegan J (CCA).

55 Unreported, Court of Criminal Appeal, 9 February 1994.

56 Other errors on the part of the trial judge were also identified. For discussion of his failure to inform the 
jurors that they had the right to disagree, see Chapter 2, note 171.

57 [2010] 3 IR 412 (CCA).
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taken place a matter of days before a trial and where the article itself contained 

facts which fitted very well with the facts of the particular case.^®

The article concerned is reproduced in the judgment and it does not identify the trial of the 

applicant by reference to the offence or to anyone associated with it. However, the Court of 

Criminal Appeal referred earlier in its judgment to the fact that ten eyewitnesses refused to 

give evidence at trial, and it may have been concerned that jurors would perceive a link 

between that situation and the intimidation of a witness in the newspaper report.

The courts in England and Wales also rely on the disinfectant effect of judicial directions to 

disregard prejudicial publicity. The appellant in R v Abu Hamza^^ was the Imam of a 

mosque and had been convicted of soliciting to murder, possession of a document likely to 

be useful to terrorists and offences relating to the stirring up of racial hatred. One of the 

grounds of appeal was that the Crown had delayed in prosecuting him, which in turn had 

permitted prejudicial publicity relating to his trial to flourish. Most of the offences with which 

he was charged were alleged to have occurred between 1997 and 2000. His trial took 

place in 2006. Part of the delay was caused by a stay of the prosecution which was 

granted by the trial judge to allow time to elapse between the trial and the London 

bombings of July 2005. Lord Phillips set down the relevant principles:

It is customary where there has been publicity prejudicial to a defendant that may 

have been seen by members of the jury for the court to proceed on the presumption 

that a jury, if properly directed, will disregard such publicity. Only where the effect of 

the publicity has been so extreme that it is not possible to expect the jury to 

disregard it will it be appropriate to stay a trial on the ground of abuse of process.®^

Lord Phillips then referred, with approval, to the following statement of Lord Judge in In Re 

Barot,^^ another adverse publicity case, where he stated;

58/fa/d, at 415 -416 .

59 [2007] QB 659.

60 Ibid, at 679.

61 [2006] EWCA Crim 2692.
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There is a feature of our trial system which is sometimes overlooked or taken for 

granted....[J]uries up and down the country have a passionate and profound belief 

in, and a commitment to, the right of a defendant to be given a fair trial...The 

integrity of the jury is an essential feature of our trial process. Juries follow the 

directions which the judge will give them to focus exclusively on the evidence and to 

ignore anything they may have heard or read out of court...[This is] because the 

directions themselves will appeal directly to their own instinctive and fundamental 

belief in the need for the trial process to be fair.

Dismissing the appeal, the Court stated that there was no reason to believe that the jury 

had not tried the issues objectively and impartially. His Lordship does not appear to have 

considered that the secrecy rule and the unreasoned nature of the jury verdict would 

render it exceptionally difficult to determine on what basis the jury reached its verdict. Lord 

Phillips also referred to the fact that the jury had acquitted the applicant on some charges 

as providing evidence of the impartiality with which the jurors approached their task. As 

was stated in the context of the apprehended bias case R v Momodou,^^ acquittal on 

some counts does not indicate anything about the validity or integrity of jury decision 

making.

The applicant appealed the decision of the Court of Appeal to the European Court of 

Human Rights, arguing that the publicity which attended his trial violated his right to a fair 

trial under Article 6 of the Convention. The Court was acutely conscious of the need not to 

arrive at a decision which would mean that “the greater the notoriety of a crime, the less 

likely that its perpetrators will be tried and c o n v i c t e d . I t  emphasised that it would 

determine compliance with Article 6 in the realm of adverse publicity by investigating 

“whether there are sufficient safeguards to ensure that the proceedings as a whole are 

fa ir.”64 Judicial direction was the main safeguard identified by the Court: “[Ijn the majority of 

cases the nature of the trial process and, in particular, the role of the trial judge in directing 

the jury will ensure that the proceedings are fair.”®̂ It recognised that in some exceptional 

cases adverse publicity would be such that a stay of proceedings would be required, but

[2005] 2 All ER 571 (CA). The case is discussed in Chapter 4.

Mustafa (Abu Hamza) (No 1) \/ United Kingdom (2011) 52 EHRR SE11. 

^  Ibid, at para [39].

Ibid.
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said domestic courts were better placed to make this determination. However, the Court 

found that in this case the directions to disregard given by the trial judge constituted 

sufficient safeguards to uphold the right to a fair trial.

The judgment is very deferential to the findings and approach of the domestic court, even 

echoing that acquittals on certain charges reflected well on the integrity of the jury’s 

verdict. One can appreciate the concern voiced by the Court that a more stringent 

approach to prejudicial publicity might mean that the more heinous the crime the less 

chance it would get to trial. However, that is a separate issue to the question of whether 

directions to disregard are an effective safeguard.

Fade factor

One of the mechanisms relied upon by judges to counteract adverse publicity is the fade 

factor. The fade factor is predicated on the belief “that the prejudicial effects of adverse 

pre-trial publicity are transient and will diminish to vanishing point or insignificance with the 

passage of time.”®® The case-law surveyed below is Irish but the fade factor has also been 

invoked by the courts in England and Wales.®^

In Re Zoe Developments^^ Geoghegan J held that a press release referring to the 

previous convictions of the applicant company had not created a real risk of an unfair trial. 

In spite of that conclusion, however, he ordered a six month adjournment of proceedings 

against the company in order for the fade factor to take effect. The trial of former 

Taoiseach Charles Haughey for obstructing the McCracken Tribunal®^ was also adjourned 

to enable adverse publicity, some of which was engendered by the comments of the then 

Tanaiste, to dissipate.^° Although the Court of Criminal Appeal held that the adjournment 

did not amount to a permanent stay,^"' Mr Haughey never went on trial. Support for the 

fade factor, allied with the sobering effects of the trial process, was also expressed by

D Dunne, Judicial Review o f Criminal Proceedings (Thomson Reuters, Dublin, 2011) at 530.

See, for example, the comments of Kennedy LJ in R u Stone [2001] EWCA Crim 297 at para [62], 

Unreported, High Court, 3 March 1999.

This tribunal was established by the Irish Government in 1997 to investigate payments made by 
businessman Ben Dunne to politicians.

“Judge rules fair trial for Haughey is not possible,” The Irish Times, 27 June 2000.

People (DPP)vHaugh (No 2) [2001] 1 IR 162 (HC).
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Geoghegan J in People (DPP) v NevinJ^ He stated: “There is a big difference between, 

say, a one day trial taking place immediately after adverse publicity and, on the other 

hand, a 40 day trial.

In McCarthy the applicants argued that the trial judge should have adjourned the trial to 

allow the fade factor to take effect on media coverage of gangland activities. Kearns J 

questioned the workability of the fade factor in high-profile cases, stating:

Notorious cases inevitably attract publicity...It is quite unrealistic to expect that the 

media would cease to report on ongoing gangland violence in Limerick while this or 

any other trial was taking place. Indeed, as the hearing of this appeal got under 

way, there were further media reports of multiple Garda raids in various locations in 

Limerick city which yielded up significant quantities of arms, ammunition and other 

weaponry. What is a court to do, therefore, where there is an ongoing problem of 

gangland feuding in a particular area so that there is no realistic prospect that the 

so called "fade factor" will ever kick in? Does the fact that gangland feuding is 

continuing in Limerick mean that no trial by jury of the applicants could ever take 

place?

Perhaps a better way to deal with these issues would have been to take a narrower view 

of the type of material to which the fade factor would apply. In other words, general media 

discussion of gangland issues would not be subject to the fade factor but more 

particularised references to the applicants, which would generally be considered more 

prejudicial, would be. Kearns J correctly characterises the expectation that a trial could 

only proceed in the event of a total news blackout as unworkable, but that is a separate 

issue to the use of the fade factor in instances of serious and specific prejudice.

In Rattigan Geoghegan J referred to the fact that proceedings examining the question of 

whether a trial should be prohibited because of pre-trial publicity could give renewed 

circulation to the material in question. Considering whether that fact should be taken into

2̂ People (DPP) V Nevin [2003] 3 IR 321 (CCA). 

73 Ibid, at 336.

Ibid, at 29.

262



account in determining if proceedings should be adjourned to give effect to the fade factor, 

he stated:

If an accused launches judicial review proceedings to have his trial stopped on the 

grounds of adverse pre-trial publicity, he must assume the risk of any additional 

prejudice arising from the reporting of his own judicial review proceedings. That 

would seem to be the only way in which justice can be administered in an orderly 

fashion/^

Geoghegan J thus argued that the accused who attempts to have their trial prohibited 

takes a calculated risk that the hearing will disadvantage their position. This is an unduly 

harsh approach to the bona fide exercise by an accused person of their right of access to 

the courts. As Daly observes, it is also at odds with the repeated statements of Irish judges 

in adverse publicity cases to the effect that the courts must give paramount importance to 

the right to a fair trial.^® She adds: “ It would be open to...a court to make appropriate 

orders in relation to the reporting of any such [prohibition] proceedings.”^̂

There is very little empirical research on whether the fade factor operates as judges say it 

does. Thomas, in her research for the English Ministry of Justice, stated that her interviews 

with 668 people who had acted as jurors supported the existence of the fade factor.^^ 

According to her findings, only 4% of jurors recalled any pre-trial publicity relating to the 

case in trials which lasted less than two weeks and had little media coverage, while 17% of 

jurors in trials which lasted at least two weeks and which attracted substantial pre-trial 

publicity remembered at least some of it.^  ̂As Daly points out, the methodology used in 

this aspect of Thomas’ report is not clearly outlined in her report; for example, it is unclear 

how much time had passed between the pre-trial reporting and the tr ia ls (w h ic h  

presumably was not the same for all the jurors who replied). Thomas also omits discussion

75 [2008] 4 IR 639 at 666.

Y M Daly, “There is such a thing as Bad Publicity: Modern Media Coverage and the Right to a Fair Trial” in 
I Bacik and L Heffernan (eds), Criminal Law and Procedure Review  (Volume 2, Blackhall Publishing, Dublin, 
2012) 1 at 10.

Ibid.

7® C Thomas, Are Juries Fair? (Ministry of Justice Research Series 1/10, February 2010) at 41.

79 Ibid.

Daly, above note 76, at 9.
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of the potential ramifications of her finding that the fade factor is less effective in relation to 

what she terms “high profile cases.”®''

Even if the fade factor works, the question of how much time needs to pass in a particular 

instance before the prejudice has abated is inherently c o n t e s t a b l e . ® ^  it has also been 

argued that the idea of the fade-factor is ill-suited to an internet age in which media 

archives are widely available online.®^

Conclusion on pre-trial publicity

Dunne has previously characterised the approach of the Irish courts to prejudicial publicity 

as “based more upon assumptions than upon any reasoned analysis.”®'* An analysis of the 

case-law indicates that this is the case in Ireland and in England, Wales and Scotland. The 

lack of empiricism underpinning judicial statements In this area of law was recognised by 

Hardiman J in the Rattigan case. In a welcome passage, he referred to the beliefs 

underlying the fade factor and directions to disregard publicity, and stated:

I do not accept any of these propositions. Neither do I accept their converse: there 

Is a considerable need for serious research into these topics and for ceasing to rely 

on guess work or vague impressions.®^

Although he concurred with the result in Rattigan, which was arrived at by invoking the 

efficacy of the fade factor and directions to disregard, Hardiman J clearly signalled that the 

non-empirical reasoning informing the publicity jurisprudence is unsustainable. In the 

context of this thesis which seeks to establish the existence of a presumption of 

competence, this is one of the most significant statements by an Irish judge, and could 

herald a radical change of approach. In a subsequent case Hardiman J again raised the

S'! Ibid.

C Burgess, “Prejudicial Publicity: When will it Ever Result in a Pernnanent Stay of Proceedings?” (2009) 
28(1) University of Tasmania Law Review 63 at 69.

Dunne, above note 66, at 531. The same point is made by Grey. See S Grey, “The World Wide Web: Life 
Blood for the Public or Poison for the Jury?” (2011) 3(2) Journal o f Media Law 199 at 204.

Dunne, above note 66, at 528. See also N P Stewart, “ In Jurors we Trust: the Futility of Research into Pre- 
Trial Publicity” (2010) 15(3) BR44 at 47.

85 [2008] 4 IR 639 at 650.
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issue, stating that the fade factor was often treated “in an impressionistic and unscientific 

fashion.”®®

By contrast, Stewart argues that research into prejudicial publicity is unhelpful because it 

emanates from other jurisdictions, has methodological limitations and has produced 

contradictory results.®^ As was argued in Chapter 3, simulated juror research has definite 

flaws. Juror experience and behaviour in one jurisdiction may not accurately reflect the 

situation elsewhere. The creation of an exception to the secrecy rule to enable “real” jury 

research would represent a big improvement. Even then there can be issues with self- 

report studies and hindsight bias. However, where simulation research produces 

consistent and coherent results it is preferable to unproved assertions and intuition. A 

significant body of work suggests both that directions to disregard are ineffective and that 

exposure to relevant prejudicial publicity increases the chance that juries will convict. The 

fade factor has not been subjected to the same level of evaluation. Thomas’ study finds it 

to be efficacious, although some reservations about this were flagged above. More 

research should be done on the fade factor, as it may represent the best solution to the 

prejudicial effect of pre-trial publicity.

In relation to prejudicial reporting during trials, new warnings, emphasising the dangers of 

trial by media, could be tested. It was seen in the context of misconduct warnings that 

informing jurors why they must not do certain things is increasingly thought to be more 

helpful and persuasive than simply ordering them not to do so.®® Mock jurors could be 

used to test if this approach would work in the context of telling jurors not to look at reports 

about the trial.

As was seen above, the empirical jury literature from other jurisdictions calls into question 

many of the safeguards invoked by the domestic and Strasbourg courts in response to 

prejudicial publicity. However, the judiciary should not be afraid of this and fall back on 

comforting assumptions. Rather they should recognise that they could play a significant 

role in setting out a research agenda in this area.

DPP \j Independent Newspapers [2009] 3 IR 598 at 601. 

Stewart, above note 84, at 47 -  48.

See Chapter 5.
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(ii) Security

The potential for security measures at trial to cause prejudice to an accused has been 

recognised by the Irish and English courts. However, as will be seen, they have been 

reluctant to quash convictions on this basis. The Irish cases have concerned the 

publication of photographs of accused persons in handcuffs and the holding of a trial in a 

courthouse associated with a prison. The English courts have decided cases on the bias 

ramifications of practices more squarely within the zone of jury safety, namely jury 

anonymity and increased jury protection. The allied issue of anonymous witnesses, 

particularly contentious in recent years, has also arisen. The courts have tended to couch 

their analysis of these issues in terms of general fairness and prejudice. The issues which 

have arisen in Irish case-law will be analysed first.

Handcuffs

The Irish cases in relation to security are predominantly concerned with media coverage of 

the handcuffing of accused persons.®^ The applicant in People (DPP) v Davis^° was 

photographed in handcuffs and chained to a prison officer outside the court building while 

his trial was ongoing. The trial judge had asked the newspapers not to publish the 

photographs but his plea was ignored. The prejudice caused by the publication of these 

photographs formed the basis of one of the applicant’s grounds for leave to appeal his 

murder conviction. Hardiman J deprecated the conduct of the newspapers and 

emphasised that the restraint of an accused in public should be avoided if at all possible. 

His judgment refers to a wide range of sources, including the Prison Rules of 1947, the 

United Nations Rules for Treatment of Prisoners and American case-law on the question of 

whether prisoners may be required to wear prison uniforms when attending court. 

Emphasising the entitlement of an accused to “equality with other participants” "̂' when 

appearing before a court, Hardiman J distilled the following principles:

The eradication of public sightings of accused persons in handcuffs was canvassed as one of the 
advantages of the Criminal Courts of Justice complex in Dublin. See C Coulter, “First case set for new 
criminal courts”, The Irish Times, 24 November 2009. The prospect of a shackled accused in public view 
remains a live issue at older trial venues outside Dublin.

p001] 1 IR 146 (CCA). See also the previous case of People (DPP) v O ’Regan (Unreported, Court of 
Criminal Appeal, 25 March 1999), where a warning by the trial judge to the jury to disregard the fact that the 
accused was in custody was held to be sufficient to neutralise any prejudice arising from jurors seeing him in 
custody.

91 [2001] 1 IR 1 46  at 151.

266



[I]t has been recognised for many years, and in various jurisdictions, that the 

shackling of a prisoner has an adverse effect both on his dignity and subjective well 

being and on the perception of him by the community as a whole and potential

jurors in particular. 2̂

He acknowledged that restraints could be justified in particular circumstances but stressed 

that the publicity given to them should be kept to a minimum both by those who guard 

prisoners and particularly by the media. The Court refused to grant leave to appeal, noting 

that the conviction was amply supported by the evidence. While Hardiman J clearly 

acknowledged the serious prejudice which may have been caused, it is noteworthy that 

this did not have an impact on the decision of the Court. He stated that the publication of 

such photographs should in future be treated as a contempt of court, but expressed the 

hope that it would not occur again. Subsequent cases indicated that media practice did not 

change as a result of Davis.

The applicant in People (DPP) v McGowan^^ complained that he had been handcuffed 

while waiting in the hall of Naas Courthouse and that the jury saw him in this condition. 

Hardiman J referred to the judgment in Davis, saying that it “must be taken seriously.” '̂̂  It 

is clear from his judgment that he wanted to influence the future conduct of persons 

guarding prisoners. The conviction was quashed on the basis of the “cumulative effect”®̂ 

of the public handcuffing combined with two other irregularities.^®

A variation on the theme of prisoner restraint arose in People (DPP) v Hourigan.^^ There a 

photograph was published during the trial which showed one of the applicants 

accompanied by a prison officer. The photograph was taken in such a way that the 

applicant’s hands, and any restraint on them, were not visible.^® McGuinness J, on

92 Ibid, at 153.

93 [2003] 4 IR 349.

S'* Ibid, at 354.

Ibid.

The prosecution adduced evidence on the applicant's failure to answer questions on the advice of his 
solicitor. Notes of his questioning while in Garda custody were also incomplete.

97 [2004] IECCA8.

9® The same situation arose in People (DPP) v O'Sullivan (Unreported, Court of Criminal Appeal, 26 
November 2003). In an ex tempore judgment the Court upheld the decision of the trial judge refusing to 
discharge the jury.
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appeal, stated: “[T]he court deplores the publication of such photographs and accepts that 

the photograph concerned was to sonne extent p re jud ic ia l.H ow ever, the Court refused 

to quash the convictions, stating that the judge’s instructions to the jury to focus on the 

evidence presented to it in court diffused the Issue. It Is questionable If such a general 

direction, a standard one in cases tried on Indictment, is sufficient to deal with a specific 

issue in a particular case. The Court did not appear to regard the fact that the handcuffs 

could not be seen as less serious, yet this fact may explain the difference between the 

result and that In McGowan.

Retrenchment from these principles is evident in the decision of the Court of Criminal 

Appeal in People (DPP) v M c C a r t h y . A  photograph of one of the applicants in handcuffs 

appeared in the media. It is unclear from the judgment whether this appeared in print or on 

television. The Court noted that there might “have been a number of such photographs in 

newspapers in Limerick.” '"’'' Kearns J summarised the case-law on prisoner restraints but 

side-stepped its application to the facts by moving on to the related, but separate, issue of 

the potential prejudice caused by the trial venue.''^^ This is regrettable and might have 

been more difficult to achieve If the Davis principle had been couched in the more 

structured form of the apprehended bias test. Rather strangely, Kearns J categorised the 

statements In Davis pertaining to restraints as obiter. His hostility to the principle can also 

be seen in his reference to “a single p h o to g ra p h ” ''°3 of a handcuffed applicant. It is clear 

from Davis, and particularly from McGowan, that It Is the quality of the prejudicial images, 

not their quantity, which is of import. While their circulation may be a relevant factor, the 

overndlng concern of Hardiman J in his judgments was the complete prevention of 

prejudicial representations of accused persons.''°‘̂  He returned to this theme in DPP v 

Independent Newspapers''^^ where he stated, obiter.

[2004] IECCA8. Paragraph numbers are not provided in the judgment.

0̂0 [2008] 3 IR 1 (CCA).

101 Ibid, at 33.

This aspect of the case is discussed later in this chapter 

103 [2008] 3 IR 1 at 33.

Hardiman J also made reference to the impropriety of public handcuffing in Shortt \/ Commissioner o f An 
Garda Siocfiana [2007] 4 IR 587 at 639 (SC).

105 [2009] 3 IR 598 (SC).
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In relation to almost every sort of criminal charge there are some persons who will 

be gratified or advantaged if the alleged criminals are ‘led out in handcuffs.’ But 

such persons, especially if they are newspaper editors or others who are powerful 

or influential in the shaping of public opinion, must take care not to pollute the 

fountain of justice by expressing, or seeming to express, a view as to the guilt or 

innocence of accused persons, especially in lurid or vivid terms.

The permissibility or otherwise of handcuffing an accused in court during a jury trial has 

not arisen in Irish case-law,^°^ but Davis and McGowan appear to prohibit it by implication. 

While Davis permits the public restraint of an accused where there is objective justification 

for doing so, handcuffing in the courtroom would jar with the tenor and rationale of the 

judgment. If a photograph of an accused under restraint could prejudice the jury, her 

handcuffing in court must do so to a greater extent. The latter issue has generated 

considerable appellate case-law in England. It has been held that the accused may be 

handcuffed in court at the discretion of the judge if there is a “danger of escape or 

violence.”''°® Trial judges should consider alternatives such as covertly armed guards or a 

specially protected dock.''°^ The application to handcuff should be made in the absence of 

the jury^'io and, unless there are extraordinary circumstances, interpartes.'^^'^ Where 

handcuffing in court is deemed necessary a “damage limitation” " 'w a rn in g  should be 

given to the jury not to deduce anything from that fact. The rationale for the warning has

106/b/d, at 601.

Based on an examination of newspaper archives, handcuffing in court has rarely been resorted to since 
Independence, especially in recent years. Importantly, no reported example of an accused being handcuffed 
in court during a jury trial was found. It has occurred in non-jury courts, however. In one case in the 1940s 
ten men accused of IRA membership were handcuffed in pairs in the dock of the Special Criminal Court. One 
of them fruitlessly objected that this “was liable to hint at a sinister and terroristic background." See ‘Ten 
Handcuffed Men Sent to Jail by Special Criminal Court”, The Irish Times, 5 April 1946. For a later example 
in that court, see “Life prisoner accused of 4 murder attempts", The Irish Times, 17 July 1976. More recent 
examples can be found of prisoners appearing before the District Court while handcuffed. See TTuite, “Man 
in court had knife hidden in his runners”, The Irish Times, 4 August 2006; K Hayes, “Eight men sent for non
jury trial”. The Irish Times, 24 July 2010.

108 ^ Mullen (Unreported, Court of Appeal, 5 May 2000) at para 26. See also R v Vratsides [1988] Crim LR
251.

Ibid. The use of even an ordinary dock is not free from problems in relation to jury prejudice, and is 
discussed later in the current chapter.

■’■'o R V Cambridge Justices, ex parte Peacock (Unreported, Court of Appeal, 6 July 1992).

1/  Rollinson (Unreported, Court of Appeal, 11 October 1996). Paragraph numbers are not provided in 
the judgment.

■̂'2 R  V/ Mullen (Unreported, Court of Appeal, 5 May 2000) at para [28],
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been explained in vivid terms by Hutchison LJ as “attempt to minimise the inevitable 

prejudice that occurs when the jury see the accused manacled in the dock.”''''^

R V Monk'^^‘̂  Is authority for the proposition that greater justification for handcuffing the 

accused in the courtroom will be required where she is not legally represented. However, 

handcuffing may be permitted where the accused presenting her own defence is “very 

dangerous”'''’  ̂and the restraint is “absolutely necessary.”'’'’® In Monk\he  Court of Appeal 

quashed the appellant’s conviction arising out of a serious assault in a prison, placing 

particular stress on the fact that he should have been permitted to be free of restraint 

when giving evidence in the witness box.

That a risk of escape would rarely justify the handcuffing of a prisoner was illustrated in R 

\/ Horden. '̂ '̂^ Hughes LJ observed: “[A] determined attempt to escape is very occasionally 

made from a courtroom, but it is a very public and a very unusual thing to d o . T h e  Court 

criticised the over-eagerness with which security contractors charged with guarding 

prisoners apply for handcuffing at trial. On the facts, it found that the trial judge should not 

have acceded to the application in this case. In spite of this, the Court refused to quash 

the appellant’s conviction for possession of heroin with intent to supply, referring to the 

weighty evidence against him and the direction to disregard the handcuffs given by the 

judge. However, the Court’s decision seems to have been primarily motivated by the fact 

that the appellant’s bad character had correctly been adduced in evidence. Because of this 

it found his handcuffing did not add anything which the jury did not know already by dint of 

being informed of his prior convictions. However, one could argue that the combination of 

the restraints and the criminal history gave rise to greater prejudice than either would have 

in isolation. Handcuffs throughout trial would strongly indicate violent proclivities, which is 

not necessarily inherent in previous convictions for dealing in Class A drugs.

'’■'3 R y Rollinson (Unreported, Court of Appeal, 11 October 1996). Paragraph numbers are not provided in 
the judgment.

” '*[2004] EWCA Crim 1256.

■̂'5 Ibid, at para [16],

” 6 Ibid.

[2009] 2 CrApp R 406.

I''® Ibid, at 410.

270



While the Court of Appeal has emphasised the importance of directing the jury to disregard 

handcuffs when determining their verdict, on occasion its examination of the wording of 

directions has been cursory. This can be seen \n R v ChigbuV^ The trial judge ordered the 

handcuffing of the applicant during the case after those escorting him to court stated that 

he had dragged one of them, to whom he had been chained, to the ground. The judge 

instructed the jury not to be influenced by the fact the applicant was handcuffed and the 

appeal court found that he had acted “extremely fairly.”''2o However, the Court’s praise of 

the trial judge belied the fact that his direction arguably contained statements apt to 

exacerbate the prejudice caused by the handcuffing of the applicant. In the course of the 

direction, the judge referred to the reason underpinning the restraints, specifically referring 

to “a physical altercation on his arrival at court between himself and prison officers.” ''2'' The 

Court of Appeal commended him for giving this e x p l a n a t i o n . While the judge stated that 

there were competing versions of what had transpired and no finding had been made 

against the applicant, the fact that he was restrained because of the incident indicated to 

the jury that a finding had been made as to the applicant’s conduct and propensity. In 

addition to overlooking the problematic aspect of the judge’s direction, the Court of Appeal 

concluded its analysis by explicitly applying a presumption of competence to the jury’s 

engagement with the warning:

We can see no reason whatsoever to think that the jury did not faithfully abide by 

the directions given by the judge. Juries can generally be trusted to conduct their 

deliberations in accordance with the directions of the judge and we have no reason 

to think in any way at all that that did not happen here.''23

To fall back on unsubstantiated hunches is lamentable, but even more so where the 

direction itself could so clearly give rise to prejudice or aggravate that which had already 

arisen.

[2011] EWCACrlm 1049. 

Ibid, at para [16].

121 Ibid.

122 Ibid.

123 Ibid, at para [18].
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The Irish case-law on media coverage of the restraint of accused persons could be more 

consistent, but the judgments of Hardiman J in particular sit much better with the 

presumption of Innocence and the right to a fair trial than the decisions of the English 

courts on the handcuffing of defendants at trial. The European Convention on Human 

Rights may yield fruit on these topics in the future. In Raninan y Finland'^^^ the applicant 

argued that the fact that he was handcuffed while being transferred from a prison to a 

military hospital constituted degrading treatment for the purposes of Article 3. The Court 

held that the treatment of the applicant did not meet the threshold of severity required to 

engage Article 3. In general, it said, handcuffing would not fall foul of that provision where 

it is “imposed with lawful arrest and detention and does not entail use offeree, or public 

exposure, exceeding what is reasonably considered necessary in the c irc u m s ta n c e s . 

Restraint may be justified where there is a reasonable belief “that the person concerned 

would resist arrest or abscond, cause injury or damage or suppress e v i d e n c e . Raninan 

was a case divorced from the trial process and apart from the difficulties of getting a case 

within Article 3, a more obvious route on which to challenge restraining an accused may be 

found in Article 6.

Trial Venue

Tait has observed that in the context of a trial, “[f]airness also has an architectural or 

spatial dimension.”''2̂  The design or location of a trial venue may have prejudicial 

connotations.■'28 |n a jury trial, this may affect the jury’s ability to try the case impartially. In 

DPP V McCarthy^^^ it was argued that the trial should not have taken place at Cloverhill 

Courthouse, which is attached to a remand prison. In a related point, it was argued that 

the obvious security presence when the main prosecution witness took the stand was

124 (1997) 26 EHRR 563.

125 Ibid, at 588.

126 Ibid.

127 D Tait, “Glass Cages in the Dock?: Presenting the Defendant to the Jury” (2011) 86(2) Chicago-Kent Law 
Review 467 at 467.

128 In 1994 the Irish Council for Civil Liberties criticised the Supreme Court for sitting in the Special Criminal 
Court building in Green Street to hear an appeal. According to the Council, this act lent “credence to the 
suggestion that the appellant was a dangerous subversive.” Emphasis original. See “Threat to Jury Trial",
The Irish Times, 19 May 1999. Section 32(1) of the Courts and Courts Officers Act 1995 permits a Circuit 
Court judge sitting outside the Dublin Circuit to transfer a trial to the Dublin Circuit on the application of the 
prosecutor or the accused. The judge must be satisfied “that it would be manifestly unjust not to do so.” The 
provision can be a useful means of countering jury intimidation where such a problem can be foreseen in 
advance. See D Walsh, Criminal Procedure (Thomson Round Hall, Dublin, 2002) at 703.

129 [2008] 3 IR 1 (CCA).
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prejudicial to the defence. The Court of Criminal Appeal was satisfied that the venue was 

justified by “the serious security c o n c e r n s ” ' '3 o  involved in the case " '3 '' and that the secure 

transport afforded to jurors was also necessary. Rather strangely, the applicants for leave 

to appeal also took issue with the fact that the judge informed the jury that the trial was 

being held in Cloverhill for “space reasons.” As the Court of Criminal Appeal observed, the 

applicants would have condemned the judge’s impartiality if he had explained that security 

was the motivation for the location. The argument that Cloverhill was an inappropriate 

venue for a trial because of its close association with a prison was raised again in DPP v 

Griffin^^^ The ground was swiftly rejected, the Court referring to its comments in McCarthy 

and stating that security issues made the location appropriate. In assessing these 

decisions it is important to consider the nature of the courthouse at Cloverhill. The 

decisions in McCarthy and Griffin are supportable because the ordinary juror would most 

likely not be aware that the courthouse is attached to a prison or infer anything prejudicial 

from that fact if they are aware of it. The courthouse is no different in its internal 

configuration to other court buildings. The court is not, for example, located in a prison 

building. These points could have been referred to by the courts to further justify the 

decisions in McCarthy and Griffin.

The Dock

The placing of the accused in a dock has also been criticised as a practice which may 

prejudice an accused in the eyes of the jury. In the 1960s the Committee on Court Practice 

and Procedure recommended that the Central Criminal Court be moved from Green Street 

Courthouse to the Four C o u r t s . O n e  of the arguments of opponents of this change was 

the suitability of Green Street courtroom for criminal trials, including the presence of a 

dock. However, the Committee stated:

■I 30 Ibid, at 34.

■'3'' The case arose out of feuding between Limerick gangs.

132 [2009] IECCA75.

■I 33 Sixth interim Report o ft iie  Committee on Court Practice and Procedure: The Criminal Jurisdiction o f the 
i-iigh Court (Stationery Office, Dublin, 1966) at 10. In 1972 the Central Criminal Court moved to the Four 
Courts and Green Street Courthouse became the home of the Special Criminal Court. Jury trials were 
sometimes held in Green Street in the 1980s because of space issues in the Four Courts. The new Criminal 
Courts of Justice, in which all Dublin criminal courts now sit in addition to the Central Criminal Court, the 
Special Criminal Court and the Court of Criminal Appeal, was officially opened in January 2010.
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We do not consider that a dock is an essential part of courtroom equipment for a 

criminal trial. On the contrary we consider that the dock is out of date and 

incompatible with the presumption that the accused is innocent until he is proved
g u ilty .”i34

At present in Ireland the accused sits in an area separated and closed off from the body of 

the court. The continued use of the dock in England made a big impression on the 

American jury scholar Nancy Marder during her fortnight observing trials at the Old Bailey 

in 2010.'’35 Marder described the convention as “troubling in terms of the messages it 

could convey to a jury.” ''̂ ® The presence of floor to ceiling glass added to her concern that 

the overall effect was to emphasise dangerousness.Judges and officials justified the 

arrangements on the basis that otherwise the accused would have to be h a n d c u f f e d o r  

armed guards would be required in the cou r t room.Judges  may warn jurors not to draw 

an adverse inference from the fact that the accused is in a dockj'^o but such a warning is 

not mandatory.

The European Court of Human Rights has considered the more extreme situation of the 

placing of accused persons in cages at trial. In a series of cases where the Court held that 

there was no objective security justification for this practice, it held that it constituted 

degrading treatment contrary to Article 3 of the Convention.'''*'' However, the applicant in 

the subsequent case of Titarenko v Ukraine' '̂^^ ^aWed in his argument that being placed in a

■’34 Ibid. The Committee added that the dock made it difficult for the accused to communicate with his legal 
advisers. Further, prisoners came before the High Court for bail applications and also attended appeals in 
the Court of Criminal Appeal and the Supreme Court. The absence of a dock in these venues had not given 
rise to any difficulties.

N Marder, “Two Weeks at the Old Bailey: Jury Lessons from England” (2011) 86(2) Chicago-Kent Law  
Review  537 at 576-579.

136 Ibid, at 577.

137 Ibid.

138 Ibid, at 576.

139 Ibid, at 579.

1"*° See, for example, the warning given in R Bajwa [2007] EWCA Crim 1618. In that case, the Court of 
Appeal said that the judge could have improved the warning by referring explicitly to the risk of prejudice.

1“”  Ramishvili and Kokhreidze v Georgia (Application no 1704/06, 27 January 2009); Ashot Harutyunyan v 
Armenia (Application no 34334/04, 15 June 2010) and Khodorkovsl<iy v Russia (Application no 5829/04, 31 
May 2011).

i'*2 Application no 31720/02, 20 September 2012.
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cage during his trial violated his Article 3 or Article 6 rights. The Court held that this 

arrangement was not disproportionate because the applicant “was suspected of 

particularly violent crimes against police officers who were attempting to arrest him on 

suspicion of having committed another c r i m e . ^  number of points can be made about 

this. A cage has particularly brutal and demeaning connotations and it is questionable if its 

use could ever be proportionate when one considers the glass-fronted alternatives which 

are available. The reasoning in relation to the type of offences with which the applicant 

was charged is very broad. Restraint should be justified by proven violent behaviour, not 

because the offence with which a person is charged is violent in nature. In light of the 

decision in Titarenko it is difficult to see how the use of an ordinary dock, even one 

enclosed with glass, will be held to violate the European Convention on Human Rights.

Situations may be envisaged where the placing of the accused in a secure dock might be 

justified by the known dangerousness or violent propensity of a particular accused. 

However, as Tait argues, it is important that courtrooms are designed in a flexible 

manner,'''*'^ so that measures are tailored to particular cases and blanket arrangements are 

not made which will be disproportionate in most cases. He also advocates other measures 

such as having the accused in another location, linked to the courtroom by television, 

and courtroom restraints which are not visible to the jury."''^^

Juror Protection

Measures intended to protect witnesses or jurors have arisen in the English bias 

jurisprudence. One could argue that the reasonable person’s apprehension of bias would 

be more heightened where visibly greater than normal security is provided to jurors 

themselves, as opposed to where security is tight in the curtilage of the court venue.

Jurors will not generally be familiar with the usual level of security at criminal trials and 

arguably will not be unnerved by practices which they may assume are the norm.

However, comparing the security procedures with those in other trials is most likely not that 

relevant in determining their possible impact on the perceived impartiality of jurors. The

Ibid, at para [63].

Tait, above note 127, at 489. 

^^^Ibid, at 491.

1“® Ibid, at 492.
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creation of a link between the accused and violence in the mind of the jury is the central 

concern from the point of view of the right to a fair trial.

Before considering the case-law from England and Wales and Northern Ireland, it should 

be stated that the potential prejudice caused by jury protection measures has not yet 

arisen in the Irish courts. As will be seen in the pages which follow, the case-law from the 

other jurisdictions has arisen out of statutory reforms and been characterised by judicial 

creativity, so that marked differences now exist between the law in those countries and in 

I r e l a n d . I n  spite of the differences, consideration of the case-law is of assistance in 

analysing how a presumption of competence features in the area of prejudice caused by 

external forces.

\n R V Comerford,'''^^ where the accused was charged with possession of a large 

quantity of cocaine for supply, the trial judge acceded to an application by the 

prosecution to provide the highest possible level of security to the jury. The reasons for 

this order were not disclosed to the defence. In a deviation from standard practice, jurors 

were referred to by number instead of by name. On appeal, Lord Bingham 

acknowledged the challenges to a fair trial which can be caused by heightened jury 

security;

Despite judicial warnings that the affording of protection must not cause jurors to 

draw any inference adverse to the defendant, the defendant may fear that some 

jurors may be tempted to view with disfavour an accused person whose friends or 

associates are themselves thought likely to act in a criminal way. Alternatively, a 

juror who appreciates that protection has been given for his own safety may be 

inclined to acquit to reduce any risk of personal mischief to himself.

While mindful of these difficulties. Lord Bingham did not suggest any way of minimising 

them. His preference was for jury protection measures rather than judge-only trial in

For example, jury anonymity is not permissible under the Juries Act 1976. Section 16(1) provides: “Every 
person shall be entitled to reasonable facilities to inspect a panel of jurors free of charge and a party to any 
proceedings, civil or criminal, to be tried with a jury shall be entitled to a copy free of charge on application to 
the county registrar.” The former Director of Public Prosecutions, James Hamilton, argued that juror 
anonymity should be possible in certain cases. See P Cullen, “DPP says no ‘quick fixes' to gangland crime”, 
The Irish Times, 13 January 2009.

148 [1998] 1 CrAppR235.

149 Ibid, at 239 -  240.
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cases where jury interference might occur. He rejected the argument that the failure to 

identify jurors by name rendered the trial a nullity:

It is highly desirable that in normal circumstances the usual procedure for 

empanelling a jury should be followed. But if, to thwart the nefarious designs of 

those suspected of seeking to nobble a jury, it is reasonably thought to be 

desirable to withhold jurors' names, we can see no objection to that course 

provided the defendant's right of challenge is preserved.''^°

The applicants \n R v Brown'^^'' were convicted of a number of offences arising out of 

“casing” cash vans and businesses in order to commit robberies. The prosecution 

informed the judge that it was suspected that Brown had interfered with jurors on a number 

of occasions in the past when he had stood trial, and that measures should be taken to 

protect the jury. The second applicant, Wilson, argued that the anonymity given to jurors 

was based entirely on Brown’s record and was highly prejudicial to him. Addressing the 

question of anonymity first, the Court held that there was sufficient information before the 

Court to support it. Irwin J emphasised the value of jury trial and in essence held that any 

level of protection was worthwhile to prevent intimidation of jurors:

Juries are at the heart of our system of criminal justice. That is central to our 

system. If they cannot be kept there, our system will be the poorer...[Material 

supporting juror anonymity] must be scrutinised with care...However, where there is 

such evidence about an established risk, the court must not hesitate to protect a 

jury. If that is not done...defendants...will lose the benefit of decisions on guilt or 

innocence coming from ordinary men and w o m e n . ''̂ 2

While few would argue with the proposition that jurors should not be put at risk when 

discharging their duties, this statement misses the real question, which is whether a fair 

jury trial remains possible if visible protection is provided which emphasises the 

dangerousness of a particular a c c u s e d . I r w i n  J also made the following questionable

150 Ibid, at 246.

151 [2008] EWCACrim 736.

152 Ibid, at para [67],

153 The judgment refers to the fact that one newspaper had described security levels at the trial as “the 
tightest...ever.” Ibid, at para [66].
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statement; “There is no loss to the quality of justice from the anonymity of jurors.” ''̂ '* Taking 

into account the rationales underpinning jury triaP^s and the history of the institution, 

knowledge of those on the jury is an important aspect of the process, ensuring 

transparency and protecting against State interference. The Court rejected the argument 

that the anonymisation measures imposed because of Brown had damaged Wilson’s 

defence, pointing to the fact that Brown’s criminal record was before the jury. However, 

that fact does not address the argument that jurors might have made inferences adverse 

to Wilson which they would not have made if he had been tried alone.

Juror anonymity has been provided for by statute in Northern Ireland. The Juries (Northern 

Ireland) Order 1996, as amended by Schedule 2 of the Justice and Security (Northern 

Ireland) Act 2007, imposes restrictions on information about jurors. It provides that parties 

to cases shall not be permitted to inspect the jury lists from which the jurors will be 

d r a w n . I n  addition, jurors are referred to by number at the balloting stage''^^ and the roll 

call is conducted in p r i v a te .T h e s e  changes were thought necessary in light of one of the 

objectives underpinning the 2007 Act, namely a return to the presumption that indictable 

crime is tned by a jury, rather than a judge sitting alone. The Northern Ireland approach, 

although it arises from the very particular circumstances of that jurisdiction, raises a more 

general issue in relation to jury protection. If a measure is imposed in all cases and juries 

are informed that that is so, the procedure may cease to reflect prejudicially on accused 

persons. However, the imposition of a measure like jury anonymity in all cases, 

irrespective of whether it is required on the facts, flies in the face of proportionality. Further, 

while juror anonymity may not incur much financial cost, this is not so in relation to other 

protective measures such as Garda protection of jurors. The extension of such a measure 

to all jurors would not be practicable because of the resource implications.

Ibid, at para [68],

■'55 The main rationales are discussed in the Introduction to this thesis.

The history of the jury is discussed in Chapter 1.

Article 7 of the Juries (Northern Ireland) Order 1996, as amended by s 2(2) of Schedule 2 of the Justice 
and Security (Northern Ireland) Act 2007.

■I®® Article 12 of the Juries (Northern Ireland) Order 1996, as amended by s 4(2) of Schedule 2 of the Justice 
and Security (Northern Ireland) Act 2007.

Article 9 (1 A) of the Juries (Northern Ireland) Order 1996, as inserted by s 2 of Schedule 2 of the Justice 
and Security (Northern Ireland) Act 2007.
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Discussion of the prejudicial effect on the accused of jury protection has arisen in England, 

Wales and Northern Ireland in the context of s 44 of the Criminal Justice Act 2003, which 

permits judge-only trial in certain c irc u m s ta n c e s .U n d e r that section the prosecution 

may apply for judge-only trial on the basis of the likelihood of jury in te rfe re n ce .T w o  

conditions must be satisfied before an order to this effect can be made. First, there must 

be “evidence of a real and present danger that jury tampering would take p l a c e . The 

second criterion is as follows:

[N]otwithstanding any steps (including the provision of police protection) which 

might reasonably be taken to prevent jury tampering, the likelihood that it would 

take place would be so substantial as to make it necessary in the interests of justice 

for the trial to be conducted without a jury.''®^

In considering the reasonableness of jury protection methods for the purposes of s 44,

“the feasibility of measures, the cost of providing them, the logistical difficulties that they 

may give rise to, and the anticipated duration of any necessary precautions”''̂  ̂ have all 

been held to be relevant. The relevance of the effect on the jury of the measures (in 

other words, whether the potential prejudice caused by heavy security should tip the 

balance in favour of judge-only trial) has been the subject of diverse judicial views. In R 

V Mackle^^^ the Northern Ireland Court of Appeal convincingly found that the impact of 

security on the jury should be taken into account in determining whether the trial should 

proceed before a judge sitting alone:

The rationale for the provision was sunnmarised by Lord Judge in J,S,M v R [2011] 1 Cr App R 42 at 45:

The principle of trial by Jury is precious, but in the end any defendant who is responsible for abusing 
this principle by attempting to subvert the process has no justified complaint that he has been 
deprived of a right which, by his own actions, he himself has spurned.

Under s 46, the judge may discharge the jury during the trial if she believes that jury tampering has taken 
place. She may then continue to try the case without a jury or terminate the trial. If she terminates the trial, 
she may make an order that any new trial should take place without a jury. An argument that the judge who 
discharges the jury under s 44 should not go on to try the accused was rejected in R v/ Guthrie [2011] 2 Cr 
App R 20, the court pointing out that any other interpretation would do violence to the language of s 46(3), 
which provides that the trial judge may order that the trial continue without the jury.

Section 44(4) of the Criminal Justice Act 2003.

Section 44(5) of the Criminal Justice Act 2003.

Mackle [2007] NICA 37 at para [28].

165 [2007] NICA 37.
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[W]e do not believe that reasonable steps in this context can be confined 

exclusively to the practical considerations that arise in providing the precautions 

necessary to protect the jury from interference. If a proposed step would 

compromise the jury's fair and dispassionate disposal of the case, it could not be 

described as reasonable.''®®

The Court doubted the efficacy of a judicial warning to ignore the protective measures;

The most that a judge could say was that the jury should not speculate on the 

reasons for the security and that this should not affect their consideration of the 

evidence. No means of policing such an enjoinder realistically exists and the peril 

in which the integrity of the trial would be placed is, in our view, 

unquestionable."'®^

A similar approach was taken by the trial judge in J,S,M v f?.''®® Concerned about the 

effect security would have on jury’s ability to try the case objectively, and influenced by 

the decision in Mackle, he ordered judge-only trial instead of a police-protected jury. The 

Court of Appeal reversed. Lord Judge highlighted the fact that the trial was estimated to 

last two weeks. From this he drew two propositions. First, the effect of the security on 

the jurors would not “impose an unacceptable burden”''®̂  on them “by intruding for a 

prolonged period on their ordinary l i v e s . S e c o n d ,  “properly managed and directed”''̂ '' 

a jury protected for two weeks would return “a true verdict in accordance with the jury’s 

collective c o n s c i e n c e . ” ■ '^2  n o  explanation is given for this latter statement. While the 

length of time for which a jury is heavily protected may be a factor affecting the 

prejudicial effect on the accused of such a measure, one cannot say that a jury 

protected for two weeks will not be affected whereas a jury protected for six will. The 

reverse could be the case in certain circumstances, depending on the fortitude.

Ibid, per Kerr LCJ, at para [30]. 

Ibid, at para [33].

168 [2010] EW CACrim 1755.

Ibid, at para [7],

Ibid.

Ibid.

Ibid.
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reasoning and impartiality of a particular jury. Later in his judgment the reason for Lord 

Judge’s hostility to considering the prejudicial effect of security measures as relevant to 

the assessment of what is a reasonable step for the purposes of a s 44 application 

becomes evident. He stated that despite the mechanism for judge-only trial created by 

the 2003 Act, dispensing with jury trial because of jury interference “remains and must 

remain [a] decision of last resort.”''^  ̂ However, s 44 contains no such explicit principle. 

The factors which Lord Judge recognised as relevant to the s 44 analysis were whether 

protection would have to involve “a constant police presence...day and night and at the 

weekends”' 'w i t h  its concomitant effects on the lives of jurors and police resources.

In his view, apart from such extreme cases, “the confident expectation must be that the 

jury will perform its duties with its customary determination to do j u s t i c e . J u r i e s  are 

thus presumed competent to disregard, or be totally free from, any prejudice arising from 

anything short of highly invasive police protection. Lord Judge’s reasoning appears to be 

driven by a sense that giving too much weight to the prejudicial effect of security will tip 

the balance too easily in favour of judge-only trial. However, it ascribes too little 

importance to the need to consider whether a stage is reached where the level of 

protection given to jurors will so prejudice them against the accused that she will not get 

a fair trial.

The intersection between judge-only trial and jury protection has arisen in Irish criminal 

justice discourse also. Opposing legislative proposals to have all organised crime tried in 

the Special Criminal Court,"'^^ the Irish Human Rights Commission (IHRC) argued:

Consideration should be given to alternative methods to protect jury members 

against intimidation including, providing for anonymous juries, screening the jury 

from public view, the protection of the jury during the trial or locating the jury in a

Ibid, at para [8].

Ibid.

Lord Judge also emphasised these considerations in a judgment delivered on the same day as J,S,M v R 
[2010] EWCACrim 1755. See R v KS [2010] EWCACrim 1756 at para [7].

[2010] EWCA Crim 1755 at para [9],

The history and operation of the Special Criminal Court are discussed in Chapter 1. For a detailed 
account of the Court, see F Davis, The History and Development o f the Special Criminal Court 1922 -  2005 
(Four Courts Press, Dublin, 2005). Section 8 of the Criminal Justice (Amendment) Act 2009 contains the 
controversial provision to which the Irish Human Rights Commission was objecting. It creates a presumption 
that certain “organised crime” offences are to be tried in the Special Criminal Court.
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different place from where the trial is being held with communication by video
linkJ78

The Commission was obviously of the view that the potentially serious jury prejudice 

arising from the use of these measures was a lesser evil than a non-jury trial. The failure to 

explicitly consider the human rights ramifications of the alternative protective measures is 

disappointing.

Witness anonymity

The issue of anonymous witnesses has caused controversy in England and Wales in 

recent years. The practice gives rise to a number of concerns, most notably its 

interference with the ability to confront one’s a ccu se r.H o w eve r, for present purposes 

the focus is on a disadvantage which Ormerod et al have identified as follows: “[T]he jury 

may be likely to treat the use of anonymous witness evidence as implicit evidence that the 

accused is violent and/or responsible for intimidation.’”'®° The Court of Appeal had 

accepted the possibility of anonymous witnesses in a number of decisions,''®^ while also 

acknowledging that the prejudicial effect such anonymity could have on juries was “a 

legitimate c o n c e r n . However, in a landmark decision in 2008, the House of Lords \n R v 

Davis^'^^ declared the use of anonymous witnesses to be contrary to common law but 

permissible under the European Convention on Human Rights in certain circumstances. 

Within a month of the decision in Davis, Parliament enacted the Criminal Evidence 

(Witness Anonymity) Act 2008, which was subject to only one day of debate in the House 

of C o m m o n s . T h e  Act was a piece of temporary legislation which lapsed at the end of

Irish Human Rights Commission, Observations on the Schem e o f the Crim inalJustice (Amendment) Bill 
2009  (June 2009), available at http://www.ihrc.ie/downioad/doc/obs_cjamendm ent_bill_200906.doc (last 
visited 21 M ay 2012).

On which see I Dennis, “The Right to Confront Witnesses: Meanings, Myths and Human Rights” [2010] 
Crim LR  255.

180 D Ormerod, A Choo and R Easter, “Coroners and Justice Act 2009: the ‘Witness Anonymity’ and 
‘Investigation Anonymity’ Provisions” [2010] Crim LR  368 at 369.

I®'' See for example, R  v Watford Magistrates' Court, ex p Lenm an  [1993] Crim LR  388 and R  v Taylor 
(Unreported, Court of Appeal, 17 August 1994); R  v P ow ar[2009] 2 C r App R 120.

182 R 1/  Brown [2008] EW C A  Crim 736 at para [56].

183 [2008] 1 AC 1128 (HL).

■■84 Ormerod et al, above note 180, at 370.
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2009. However, “virtually identical” ''̂ ® provisions in relation to witness anonymity were 

enacted in Part 3 of the Coroners and Justice Act 2009. The provisions under each statute 

have been considered in a number of appellate decisions."'®^ IVIeasures taken in pursuance 

of a witness anonymity order may vary from the basic withholding of a witness’ name''®^ to 

the erection of screens in courf®® and the use of technology to disguise the witness’ 

v o i c e . W h e r e  resort is had to the latter two measures, the judge and jury must be able to 

see the witness''®'^and hear her natural voice.''®'' Sections 88 and 89 of the legislation 

comprise detailed chteria for the making of the orders. The main considerations in the 

making of an anonymity order are the protection of the witness or another person, or the 

public i n t e r e s t , ^ ® 2  the fact that the witness would not testify in the absence of the order^®^ 

or the public interest would be damaged''®'^ and whether the making of the order would be 

consistent with the fair trial rights of the accused.''®® The Court is also directed to consider 

if it would be reasonably practicable to protect the witness without recourse to an 

anonymity order.''®® With an eye to the prejudicial effect of anonymity orders on juries, s 

90(2) provides: “The judge must give the jury such warning as the judge considers 

appropriate to ensure that the fact that the order was made in relation to the witness does 

not prejudice the defendant.” The requirement of such a warning in respect of anonymous 

evidence has been stressed by the European Court of Human Rights.''®^

Dennis, above note 179, at 256, note 10.

See, for example, R v Mayers [2009] 1 Cr App R 30; R i/ Horncastle [2010] 2 WLR 47; R i/ Taylor [2010] 
EWCA Crim 830; R v Khan [2010] EWCA Crim 1692; R v Willett [2011] EWCA Crim 2710.

Section 86(2)(a)(i) of the Coroners and Justice Act 2009.

Section 86(2)(d) of the Coroners and Justice Act 2009.

■I®® Section 86(2)(e) of the Coroners and Justice Act 2009.

■'9° Section 86(4)(a) of the Coroners and Justice Act 2009.

Section 86(4)(b) of the Coroners and Justice Act 2009.

Section 88(3) of the Coroners and Justice Act 2009.

Section 88(5)(a) of the Coroners and Justice Act 2009.

■'3'’ Section 88(5)(b) of the Coroners and Justice Act 2009.

Section 88(4) of the Coroners and Justice Act 2009.

Section 89(f) of the Coroners and Justice Act 2009.

Al-Khawaja v UK [2009] ECHR 26766/05 (20 January 2009) at para [47], For an English case reviewing a 
warning, see R i/ O/cuwa [2010] EWCA Crim 832.
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Similar to the IHRC submission on jury protection discussed above, the Irish Council for 

Civil Liberties has advocated better protection of witnesses instead of a blanket 

presumption that organised crime cases should be tried in the Special Criminal Court.''^® In 

this context it has recommended anonymity, voice distortion and the use of screens.''®® 

However, the Council did not consider the extent to which such measures may jeopardise 

the fairness of a jury trial.

(iii) Intimidation

The potential for jury and witness protection measures to prejudice an accused was 

discussed in the previous section. A related development in recent years has seen 

accused persons argue that the ability of the tribunal of fact to act impartially was impaired 

by a belief that the accused or her associates interfered, or intended to interfere, with the 

jury. The apprehended bias test of how the reasonable observer would assess the 

situation is used to assess the impact of perceived intimidation. Were the court to conclude 

that the reasonable observer would doubt the jury’s impartiality because some of its 

members felt that the accused was threatening them, for example, the jury would have to 

be discharged or the resulting conviction quashed.

In People (DPP) v Price and Stanners,'^^^ the applicants had been convicted of arson 

arising out of a petrol bomb attack on the home of the victim. A member of the jury alleged 

on a Monday that when she was driving home from the court on the previous Friday one of 

the accused, Price, pulled up beside her at traffic lights, blew cigarette smoke and waved 

at her. Counsel for Price denied that this had happened but said that the juror’s belief that 

it was Price at the traffic lights may have affected her ability to be impartial. He asked for 

the jury to be discharged but the trial judge refused, even though the juror had spoken to 

the other members of the jury about what happened. The judge gave a direction to the 

jury, telling them to disregard whatever happened on the street on Friday and to omit its 

consideration from their deliberations. The Court of Criminal Appeal referred to its belief

198 Witness intimidation, as well as jury intimidation, has been canvassed as a reason justifying the use of 
the Special Criminal Court. See the speech of the then Minister for Justice, Dermot Ahern TD, DM  Debates, 
vol 686, col [177] -  [178], 3 July 2009. The Minister’s speech was followed by Opposition deputies arguing 
that the Special Criminal Court is not a measure which addresses the problem of witness, as opposed to 
jury, intimidation.

Irish Council for Civil Liberties, Combating Organised Crime and Respecting the Rule of Law: Human 
Rights Based Alternatives to the Criminal Justice (Amendment) Bill 2009 (July 2009) at 12.

200 [2004] IECCA26.
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“in the robustness and independence of juries in general”20'' and concluded that any 

danger of bias was negated by the judge’s direction. Applying the test of apprehended bias 

to the facts of the case, the appeal was dismissed. However, it is arguable that the 

reasonable person would perceive that the jury could be biased against the two accused 

by virtue of the incident which allegedly transpired at the traffic lights. It is conceivable that 

the judge’s direction to disregard did not eradicate a belief among the jurors that the 

person at the lights must have been one of the accused or a person sent on their behalf, 

on the basis that a party unconnected with them would have no motive to behave In that 

way. It is difficult to state with confidence that the reasonable bystander would take the 

view that the jury’s reasoning would not have been infected by this prejudicial perspective.

People (DPP) V Hickey^^^ was a conspiracy to defraud case. One of the applicants stood 

at the door of the court and glared at the first eight jurors who arrived. By the time the 

other four arrived he had been moved. The judge told the applicant a number of times that 

she would remand him in custody for the duration of the trial if he repeated this behaviour. 

One of the grounds of appeal was that these statements demonstrated bias. The Court of 

Criminal Appeal speedily dismissed this contention, noting that the trial judge had acted 

prudently and that other judges would have resorted to “sterner measures.

In People (DPP) v Mulder, t h e  applicant had been convicted of murder. The brother of 

the deceased, a man called William Pollock, shouted from the public gallery during the 

swearing in of the jury. He referred to the accused as “my sister’s husband who strangled 

her” and was led away on the instructions of the judge. The judge swearing in the jury 

asked the jurors if they felt they would be affected by what had happened and they said 

that they would not. During the trial the Gardal raised concerns about the behaviour of 

some of the deceased’s relatives, including William Pollock, and sought to have them 

excluded from the court. The jury foreman also reported that Pollock was attempting to 

become familiar with members of the jury. He had asked a juror for the loan of a 

newspaper and made it clear that a story in it relating to the shouting in court referred to 

him. When questioned by the trial judge the foreman asserted that one juror in particular

2°'' Per McCracken J. Paragraph numbers are not provided in the judgment. 

202 [2007] lECCA 98.

2°3 Ibid at para [1(c)],

204 [2007] 4 IR 796 (CCA).
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felt intimidated. In relation to the invocation of intimidation, the Court of Criminal Appeal 

stated:

That use of the word “intimidated” is of crucial importance as far as this court is 

concerned. Once it was used, it is doubtful whether the judge should have made 

any further enquiries. The use of that word was so serious that it would normally 

warrant the discharge of a jury unless of course it was used in the context of a 

deliberate attempt to obtain such d i s c h a r g e . ^ o s

This represents an eminently sensible approach. However, the trial judge did not 

discharge the jury at that point and instead interviewed the juror whom the foreman had 

described as feeling intimidated. Having interviewed the juror, the trial judge formed the 

view that the juror disputed the use of the word “intimidated” and that it would be more 

accurate to say that he felt that the behaviour of William Pollock was wrong. The Court of 

Criminal Appeal formed the view that the trial judge mischaracterised the feelings of the 

juror and did not pay sufficient attention to the initial report of the foreman. It was also 

concerned about the impact of the judge’s questioning on the juror’s account;

The more the judge questioned the jurors and in particular Mr. O'Brien, thereafter 

the more likely would be the answer that they were unbiased and fully able to try the 

case. It was more important for him to draw the correct inferences from the original 

report of the foreman.

The Court held that the reasonable observer would have concluded that an element of 

intimidation may have been present which would “subliminally affect the juror and, perhaps 

by extension, the jury as a whole.”2°̂  The Court held that individual incidents of 

communication with a juror should not generally result in a discharge of a jury but that the 

combined effect of the incidents in this case created a real risk of an unfair trial, justifying 

the quashing of the c o n v i c t i o n . ^ o s  The comment in relation to individual communications is 

perplexing. The effect of interaction with a juror on the verdict should depend on the

205 Ib id  at 802.

206 Ib id  at 805.

207 Ib id  at 805 - 806.

208 The case took the form of an application for leave to appeal but the Court of Criminal Appeal treated the 
application as the hearing of the appeal itself.
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features o f that interaction, not solely on whether the interaction was an isolated incident 

or formed part of a series. While the latter question is relevant, it should not be 

determinative.

A juror in a murder trial was approached by an unknown man in People (DPP) v 

Lonergan?^^ The stranger stated: “ I hope you make the proper decision next week.”2"'o The 

trial judge questioned the juror concerned, asking him if he could try the case on the 

evidence alone, putting aside any “sinister implications” '̂''' of the approach made by the 

third party. The Court of Criminal Appeal agreed with the trial judge’s approach to the 

issue, noting that he applied the test of apprehended bias correctly and that the case 

related to a “simple remark...which had no effect on the juror.” '̂'^ In the latter regard it 

could be contrasted with Mulder, which involved “a culmination of a number of 

incidents.”2''  ̂The Court also rejected the submission that the judge had questioned the 

juror in a way which would have inclined him to reply in the affirmative to the question of 

whether he could try the case impartially, notwithstanding the incident which had occurred. 

In Lonergan, a differently constituted Court of Criminal Appeal to that in A/Ztv/der applied the 

principle from that case of considering whether the interference was isolated or part of a 

series. It is arguable that the comment was vague enough to amount to a threat. The Court 

also placed emphasis on the juror’s assurance that he would remain impartial, rather than 

the appropriate test of how the situation would be perceived by the reasonable bystander.

A strong example of the presumption of competence in action can be observed in People 

(DPP) 1/ Timmons.^^^ The Garda in charge of the jury informed the court that female 

members of the jury had expressed unease at encountering the applicant and his 

supporters when leaving the courtroom and the court building. Their unhappiness arose 

from the fact that they were being looked at; no words were spoken or gestures made. The 

applicant argued that these feelings on the part of the jurors meant that there was a risk of 

objective bias against him. Macken J explicitly marshalled the presumption of competence:

209 [2009] IECCA52.

2''° Ibid. No page or paragraph numbers are provided in the judgment. 

Ibid.

212 Ibid.

213 Ibid, per Kearns J.

214 [2011] IECCA13.
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It is well established in the case law that juries are robust in nature, that they 

respond well to appropriate directions given by trial judges in the course of trial, and 

are well able to confine themselves to the evidence heard during the course of the 

trial, rather than being distracted by extraneous matters...This well established 

recognition of the robustness of juries and their commonsense is something which 

trial judges and appeal courts must hold in proper regard and keep in mind.^^s

The Court of Criminal Appeal dismissed this ground on the basis that there was “no 

suggestion of intimidation”̂ ''® or of “anything u n t o w a r d , which meant that the 

reasonable person would not have been concerned as to the jury’s impartiality. At first 

glance this seems unobjectionable. However, arguably it dilutes the apprehended bias test 

by asking whether the jurors’ concerns were warranted. A juror’s fear does not need to be 

rationally held in order to cause the reasonable obsen/er to doubt their impartiality.

Conclusion

The minimisation of prejudice in the trial process requires the fine calibration of competing 

policy concerns. Among the contentious issues which arise is the balance to be drawn 

between freedom of expression and prejudicial publicity. Yet another is the stage at which 

jury security protection measures are so intrusive that they interfere with the fairness of 

trials. These are challenging questions but judicial solutions to date have often been 

predicated on convention and ideology rather than rigorous, evidence-based reasoning.

It has been argued that unproven and generalised statements about juror competence are 

frequently made by judges in relation to the impact of adverse publicity. Nor are all judges 

in England and Ireland cognisant of the prejudice which may be caused by security 

measures. The current approach to assessing the effect of security measures on the 

fairness of a trial is too ambiguous and unstructured. The proportionality of security 

measures in light of the known threat should be a relevant consideration, but the courts 

must also recognise that certain measures are never permissible when the jury is present. 

The judgments of Hardiman J on the publication of photographs of handcuffed prisoners

Ibid. No page or paragraph numbers are provided in the judgment.

216 Ibid.

Ibid.
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evince a consciousness of the damaging effects of prejudice but the judgment of Kearns J 

in McCart/iy demonstrates that this perspective is not universally shared. The decision of 

the European Court of Human Rights in Titarenko is very disappointing in its superficial 

analysis of the proportionality of placing the applicant in a cage at trial.

Where the apprehended bias test is used to determine if juror fears about the accused or 

his associates rendered the trial unfair, the test of the reasonable observer is not always 

properly applied. This is consistent with the findings of the broader analysis of 

apprehended bias case-law in Chapter 4.
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Chapter 7: Relevant Evidential and Procedural Issues

This chapter is concerned with aspects of the Law of Evidence relevant to the presumption 

of competence. The analysis begins with consideration of the extent to which concerns 

about jury competence have influenced the exclusionary rules relating to hearsay and bad 

character. This provides an interesting insight into historic and contemporary attitudes to 

jury competence, and contrasting current law in Ireland and England. The use of curative 

jury instructions to disregard inadmissible evidence is then discussed in its legal and 

empirical context. Finally, the rules on summing up the evidence to the jury and their 

bearing on the presumption of competence will be considered.

(i) Exclusionary rules

This section will consider the relationship between the jury and certain exclusionary rules, 

to further the analysis of the presumption of competence. The capacity for different 

approaches to certain types of evidence to reflect varying conceptions of the jury and its 

perceived abilities will be discussed. It will be seen that this area is unusual in that it is one 

in which exceptions to the presumption of jury competence may be identified. The focus 

will be on the broad tenor of the exclusionary rules, as a detailed account is not necessary 

to examine their ramifications for the presumption.

The analysis of the interface between the jury and evidentiary rules of exclusion will be 

undertaken by reference to the areas of hearsay and bad character evidence. These rules 

have been chosen because they are based, in part, on an assumption of jury 

incompetence. A brief explanation of these rules will now be given. It should be noted that 

the description which follows describes the relevant law in Ireland at present and in 

England and Wales prior to the enactment of the Criminal Justice Act 2003.'' Hearsay is a 

general common law rule, subject to many exceptions, that an out of court statement 

cannot be relied upon for the truth of the matter(s) it asserts.^ Turning to bad character, 

evidence of same is inadmissible at common law unless it falls within the “similar fact” 

exception. This applies where there is similarity of commission between a past offence and

 ̂ The position in England and Wales subsequent to the 2003 Act will be considered in due course. A small 
number of provisions in the 2003 Act apply to Scotland and Northern Ireland, but the hearsay and bad 
character provisions are not among them. See s 337 of the Act.

2 See J R Spencer, Hearsay Evidence in Criminal Proceedings (Hart, Oxford, 2008). Hereinafter J R 
Spencer, Hearsay.
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the offence with which the accused is charged. In the famous example the convicted 

burglar who previously left a “humorous limerick’’  ̂on the wall of his victim’s house could 

have that evidence admitted at his trial for a subsequent burglary, at the scene of which 

the poem was also written. Such evidence is adduced in order to demonstrate a 

propensity to commit the offence.'^ Statute also permits the use of bad character evidence 

where the accused puts his character in issue by claiming to be of good character or by 

attacking the character of others.^ In this situation his bad character is adduced for the 

purpose of damaging the accused’s credibility in the eyes of the jury, not to demonstrate a 

propensity to commit the offence.® For present purposes the central point is that the 

hearsay and bad character rules in Ireland are exclusionary and subject to tightly-drawn 

exceptions. This was also the case in England and Wales prior to the enactment of the 

Criminal Justice Act 2003, a development which will be discussed later.

Before analysing the interrelationship between the hearsay and character rules and the 

jury it should be stated that many of the exclusionary rules owe nothing to jury 

considerations. An obvious example in Ireland is the exclusionary rule relating to 

unconstitutionally obtained evidence, which is firmly rooted in the rationale of vindicating 

constitutional rights.^ In the pages which follow, the common law links between the 

hearsay and character rules and jury competence will be analysed. At this juncture it is 

important to emphasise that it will not be contended that the jury system is the sole or even 

the main reason for the rules relating to hearsay and bad character. Indeed, the extent of 

the link between the perceived weaknesses of jurors and evidentiary rules is a matter of 

some controversy.® The varied influences on the creation of modern evidence law can be 

seen in Tapper’s statement: “Three factors that have contributed to the largely

3 Boardman i/ DPP [1975] 3 AC 421 at 454 (HL). per Lord Hailsham.

See, for example, People (DPP) v BK  [2000] 2 IR 199 at 210 -  211, per Barron J.

® Section 1(f) of the Criminal Justice (Evidence) Act 1924 contains the Irish law on this point. Section 1(f) of 
the Criminal Evidence Act 1898, on which the 1924 Act was based, was the relevant provision in England 
and Wales prior to the enactment of the Criminal Justice Act 2003.

® People (AG) v Bond [1966] IR 214.

 ̂The leading case is People (AG) v O ’Brien [1965] IR 142. For a discussion of the rationale underpinning the 
O’Brien rule of exclusion, see Y Daly, “Unconstitutionally Obtained Evidence in Ireland: Protectionism, 
Deterrence and the Winds of Change” (2009) 19(2) ICLJ 40. It has been pointed out that constitutional rights 
could be vindicated by means other than excluding the evidence. See J Jackson, “Human Rights, 
Constitutional Law and Exclusionary Safeguards in Ireland” in P Roberts and J Hunter (eds), Criminal 
Evidence and Human Rights: Reimagining Common Law Procedural Traditions (Hart, Oxford, 2012) 119.

® See, for example, E M Morgan, “The Jury and the Exclusionary Rules of Evidence" (1937) U Chi L Rev 247 
at 248 -  258. Hereinafter Morgan, “Exclusionary.” See also F Schauer, “On the Supposed Jury-Dependence 
of Evidence Law” (2006) 155 U Penn L Rev 165.
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exclusionary nature of the law of evidence are the jury, the oath and the common law 

adversary system of p rocedure .O the r commentators have identified “the dread of 

manufactured evidence”'"’ and the fact that “the dice were unfairly loaded against the 

accused” '’'' as also contributing to the exclusionary rules.

The rules against hearsay and bad character are underpinned by a number of rationales, 

of which the potential for jurors to accord undue weight to the evidence at issue is but one. 

The first justification for the hearsay rule was that since evidence in court required an oath, 

statements outside court, not made on oath, should not be received as evidence of their 

truth.''2 Wigmore viewed the absence of cross-examination as the basis of the hearsay 

rule, describing other rationales as “sp u rio u s .D a m a ska  points out that variations of the 

hearsay rule “can...be found - in one form or another - in most continental jurisdictions.

The origin of such rules “cannot be traced to fears that amateur fact finders might be 

mislead [sic] by second-hand knowledge”''  ̂ because they were devised for a non-jury 

setting. Ho gives the avoidance of unfairness as the major justification for the hearsay rule, 

and does not mention jury competence concerns."'®

As with hearsay, it has been argued that the bad character rules can be justified by 

reasons which owe nothing to fears about jury competence. They could be plausibly 

explained on the basis of “the policy of treating each act separately.”''  ̂The highly 

prejudicial nature of misconduct evidence has been thought to pose a risk of “forbidden 

reasoning”''® -  the accused has engaged in wrongdoing in the past so is more likely to 

have committed the offence with which she is charged -  for lay and professional decision-

® C Tapper, Cross & Tapper on Evidence (12th ed, Oxford University Press, 2010) at 2.

A Keane and P McKeown, The Modern Law of Evidence (9th ed, Oxford University Press, 2012) at 3.

Ibid.

See, for example, the comments to this effect by Lord Bridge in R v Andrews [1987] AC 281 at 287 
(HL).

■'3 J H Wigmore, Evidence in Trials at Common Law Volume 5 (Aspen, New York, 1979) at 10. See also A 
Ashworth and R Pattenden, “Reliability, Hearsay and the English Criminal Trial” (1986) 102 LQR 292 at 293.

M Damaska, “Of Hearsay and its Analogues” (1991-92) 76 Minn L Rev 425 at 427.

15 Ibid.

■I® H L Ho, “A Theory of Hearsay” (1999) 19 Oxford J Legal Studies 403.

J Leubsdorf, “Presuppositions of Evidence Law” (2006) Iowa L Rev 1209 at 1224.

18 DPP y Boardman [1975] AC 421 at 453, per Lord Hailsham.
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makers alike. Wigmore was of the view that both types of fact-finder would be unable to 

properly consider evidence of propensity: "The natural and inevitable tendency of the 

tribunal -  whether judge or jury -  is to give excessive weight to the vicious record of 

crime.

The history of the Law of Evidence is also illuminating on the relationship between the jury 

and exclusionary rules. In a fascinating article, Langbein demonstrates that the modern 

rules of evidence only began to take shape towards the end of the eighteenth century, 

several hundred years after the emergence of an institution resembling the jury of t o d a y . ^ o  

He attributes the development of exclusionary rules to two factors. First, judges moved 

from controlling juries informally by directing them to reach particular verdicts and 

behaving in partisan fashion to the formalised control mechanism of evidential rules. 

Second, intensification of the adversary nature of trials placed judges in a more neutral 

role, largely restricted to keeping check on the conduct of lawyers. The “adversary control 

theory” argues that the rules of evidence evolved from the judicial desire to exercise such 

control.^'’ Others argue that “distrust of lay factfinding [sic]”^̂  is not at the root of the 

hearsay rule when one considers that other types of evidence which may be “weak, 

misleading, or difficult to challenge by cross e x a m i n a t i o n ” 2 3  such as that relating to 

eyewitness identification, is generally admissible. In addition, they point to the fact that the 

hearsay rule applies to non-jury trials.^'^ In Ireland both the bad character and hearsay 

exclusionary rules apply in cases tried by judges alone, such as those before the Special 

Criminal Court.

J H Wigmore, Evidence in Trials at Common Law Volume 1A (Little, Brown & Co, Canada, 1983) at 1212.

20 J H Langbein, “Historical Foundations of the Law of Evidence: A View from the Ryder Sources” (1996) 96 
Colum L Rev 1168.

J D Jackson, “Managing Uncertainty and Finality: The Function of the Criminal Trial in Legal Inquiry” in A 
Duff, L Farmer and V Tadros (eds). The Trial on Trial: Volume 1 (Hart Publishing, Oxford, 2004) 121 at 135 - 
136. Hereinafter Jackson, “Managing.”

22 G Van Kessel, "Hearsay Hazards in the American Criminal Trial: An Adversary-Oriented Approach" (1998) 
49 Hastings LJ 477 at 483.

23 Ibid, at 487.

2'* Ibid, at 501. The Scottish Law Commission doubted if the hearsay rule owed its existence to fears about 
jury competence because the rule also applied in summary proceedings. See Scottish Law Commission, 
Evidence: Report on Hearsay Evidence in Criminal Proceedings (HMSO, Edinburgh, 1995) at 18. While the 
rule applies in summary proceedings, in practice the judge(s) are unlikely to be shielded from hearsay in the 
way a jury would be. Jackson made this point in the context of lay magistrates in England prior to the coming 
into force of Part 11 of the Criminal Justice Act 2003. See J Jackson, “Hearsay: The Sacred Cow that Won’t 
be Slaughtered?” (1998) 2 International Journal o f Evidence and Proof ^66 at 180.
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While acknowledging the multiple rationales for the two exclusionary rules under 

consideration, it is indisputable that both have been partly informed by concerns about jury 

competence. A good introduction to an analysis of this issue is provided by Morgan:

In the operation of any system which undertakes to settle disputed questions of fact 

by rational methods, there will inevitably be...rules regulating the scope of 

permissible inquiry...and the kind of information to be gathered and considered. 

Among the factors which will most powerfully influence the character and content of 

these rules one would expect to find...the competence or lack of competence of the 

tribunal upon which Is imposed the task of resolving the dispute.

That trial by jury has played an important role in the evolution of the Law of Evidence can 

be seen in “jury control theory”, an explanation for the rules advanced by some 

commentators. Jackson defines jury control theory as follows;

[Jjudges developed exclusionary rules to prevent juries placing more weight on 

certain types of evidence than they really merited...According to this theory, it is not 

enough to trust lay triers of fact to evaluate evidence on their own...Exclusion of 

unduly prejudicial evidence and formal directions on how certain kinds of admissible 

evidence should be used became the tools used to control the natural reasoning 

processes of the jury.^^

The late nineteenth century scholar Thayer was of the view that the rules of evidence 

developed because of the jury system, which “needed so much watching and so many 

safeguards.”27 The rules served to prevent jurors “from being confused and misled."^® In 

similar terms, Morgan observed: “The jury is unskilled in valuing evidence and in drawing 

deductions therefrom. It, therefore, needs protection from the dangers of mistake that lie in 

much testimony of considerable probative worth.”2̂  These concerns can be seen among

25 Morgan, “Exclusionary”, above note 8, at 248.

26 J D Jackson, “Managing”, above note 21, at 136.

J B Thayer, A Preliminary Treatise on Evidence at the Common Law  (Sweet & Maxwell, London, 1898) at
2 .

28 Ibid.

29 E M Morgan, “Hearsay and Non-Hearsay" (1935) 48 l-larv Law Rev  1138 at 1138.
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the rationales propounded by the courts for the rules governing hearsay and bad character 

evidence.

In relation to hearsay, Lord Bridge provided one of the bases for the rule against such 

evidence in a well-known passage in 1/  BlastlancP^:

Hearsay evidence is not excluded because it has no logical probative value.... The 

rationale of excluding it as inadmissible, rooted as it is in the system of trial by jury, 

is a recognition of the great difficulty, even more acute for a juror than for a trained 

judicial mind, of assessing what, if any weight, can properly be given to a statement 

by a person whom the jury have not seen or heard and who has not been subject to 

any test of reliability by cross-examination...The danger against which this 

fundamental rule provides a safeguard is that untested hearsay evidence will be 

treated as having a probative force which it does not deserve.S'!

The sentiments in this statement were echoed in subsequent decisions of the English 

c o u r t s  prior to the reforms heralded by the Criminal Justice Act 2003. The passage has 

also been approved by the Irish Court of Criminal Appeal.^^ The specific problems jurors 

were classically thought to encounter with hearsay evidence were enumerated by 

Williams:

Two reasons may be found for saying that hearsay evidence is capable of 

misleading: the jury may not realise that evidence may become altered in being 

repeated, and they may not realise that evidence is unreliable when it has not been 

cross-examined upon.^'^

That the rule against hearsay has in part been maintained because of concerns about the 

jury is confirmed by Keane and McKeown, who state: “Distrust of the jury probably had

30 [1986] AC 41 (HL).

3̂  Ibid, at 53-54.

32 See, for example, the comments of Lord Havers In R v  Sharp [1988] 1 WLR 7 at 11 and Kennedy LJ’s 
approval of the Blastland quotation \n R v  Lawless [2003] EWCA Crim 271 at para [11],

33 People (DPP) V Gartland [2010] lECCA 100 per Finnegan J. Paragraph numbers are not provided in the 
judgment.

3"* G Williams, The Proof o f Guilt: A Study o f the English Criminal Trial (2nd ed, Stevens & Sons, London, 
1958)at 174.
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very little to do with the origin of the rule against hearsay evidence, but much to do with 

the delay In the growth of exceptions to that rule.’’^̂

As with hearsay, jury trial issues appear among the justifications for the general 

inadmissibility of bad character evidence. It was noted above that the “diversionary 

effect” ®̂ of this type of evidence Is thought by some to affect judges as much as jurors. 

However, a number of judicial pronouncements refer solely to juries In their explanation of 

the rationale for the rules on misconduct evidence. Lord Phillips, speaking extra-judiclally 

about the common law rules, observed: “Nowhere was the lack of trust of the jury more 

evident than in the approach of the law to evidence of good and bad character.”^̂  Jackson 

J of the United States Supreme Court stated:

[Bad character evidence] is said to weigh too much with the jury...The overriding 

policy of excluding such evidence, despite Its admitted probative value. Is the 

practical experience that its disallowance tends to prevent confusion of issues, 

unfair surprise and undue prejudice.^®

In addition to the risks of distraction and over-valuing character evidence, the possibility 

that jurors will act to express their revulsion for previous law-breaking or give less thought 

to the presumption of Innocence or the burden of proof than they would In respect of an 

accused without such a record, may form another aspect of the exclusionary rationale.^^ In 

People (DPP) V McNeiH^^ Hardlman J stated pithily: “[Njo court could be unmindful of the 

prejudicial effect of prior misconduct evidence on a jury.”'*'' The High Court of Australia has 

emphasised the capacity of bad character evidence to distract the trier of fact and lead it 

into irrelevancy:

Keane and McKeown, above note 10, at 3.

3® Melbourne v R [2000] 2 LRC 294 at 312, per McHugh J.

3̂  Lord Phillips, “Trusting the Jury”, speech delivered on 23 October 2007, available at: http:// 
www.judiciary.gov.uk/media/speeches/2007/speech-lcj-23102007 (last visited 22 June 2012).

38 Michelson v United States (1948) 69 S Ct 213 at 218 -  219. See also Williams, above note 34, at 182.

39 AOrenstein, “No Bad Men!: A Feminist Analysis of Character Evidence in Rape Trials” (1998) 49 Hastings 
LJ 663 at 671. See also J Landon, “Character Evidence: Getting to the Root of the Problem Through 
Comparison” (1997) 24 Am J Crim L 581 at 588 -  593.

'*0[2007] lECCA 95.

"*■' Ibid. Paragraph judgments are not provided.
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[T]he courts have accepted, consciously or unconsciously, that character 

evidence is likely to divert the tribunal of fact from the true issues in the case. It is 

likely to divert the jury from properly evaluating the strength or weakness of 

evidence that more directly bears on whether or not the accused committed the

crime in question.^^

It can thus be seen that concerns about the prejudice which would be caused to accused 

persons if hearsay and bad character evidence were generally admissible before jurors 

are invoked by judges In defence of the exclusionary rules. Judges in the nineteenth and 

twentieth centuries were clearly concerned about the effect on jurors of these types of 

evidence.'^^ Even if this concern did not inform the creation of the rules, it subsequently 

served to partly justify their continuation.

Having discussed the extent to which distrust of the jury features in the common law 

exclusionary rules against hearsay and bad character evidence, it is now appropriate to 

consider contemporary jury-related perspectives on those rules. This is particularly 

apposite given the diverging law on these issues in Ireland and England and Wales. 

Developments pertaining to hearsay will be discussed first.

The jury-related rationale for the rule against hearsay came under increasing fire in 

England in the later decades of the twentieth century. In its 1997 report the Law 

Commission rejected juror incompetence as a rationale for the hearsay rule. It argued that 

the legal system assumed that jurors could understand and follow complex instructions 

and that the hearsay rule was inconsistent with this.' '̂  ̂Tapper has argued that jurors are 

familiar with hearsay evidence because they encounter and evaluate It in their daily llves.'^^ 

On the other hand, it has been argued that personal decision-making and the

42 Melbourne v' R [2000] 2 LRC 294 at 311, per McHugh J.

"*3 Langbein refers to a statement to this effect by the Chief Justice of Common Pleas in the Berkeley 
Peerage Case of 1816. Langbein, above note 20, at 1169. The Law Reform Commission of Ireland has 
noted: “During the 19th century the concern [sic] was particularly prevalent about the ability of juries to 
handle hearsay evidence and its influence on hearsay doctrine is still evident in criminal proceedings in the 
21 St century.” See Law Reform Commission, Hearsay in Civil and Criminal Cases (LRC CP 60 -  2010, 
Dublin, 2010) at 17.

Law Commission, Evidence in Criminal Proceedings: Hearsay and Related Topics (LC245, HMSO, 1997) 
at para [3.26]. Relying on the absence of cross-examination as the basis of the hearsay rule, the 
Commission recommended that hearsay should continue to remain inadmissible.

Tapper, above note 9, at 603.
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determination of guilt and innocence are not analogous.'^s Spencer has described as 

“obviously unconvincing”'̂  ̂ the proposition that a jury will misuse hearsay to a greater 

extent than other evidence.

In his influential Review of the Criminal Courts o f England and Wales, Auld LJ 

recommended that hearsay should be generally admissible. In relation to juror 

competence, he said; “Many are of the view that [jurors] are already more competent than 

we give them credit for in assessing the weight of evidence, including hearsay evidence 

presently admitted under the various exceptions to the rule.”'̂ ® The Labour Government, in 

its White Paper Justice for All, made commitments to liberalise the law relating to hearsay, 

stating that the common law excluded it “for no good reason.

Compared to hearsay, there were far fewer calls for changes to the common law bad 

character rules in England and Wales. The major impetus for reform came once again 

from the Auld Review. The Review criticised the common law rule for creating a vacuum in 

which triers of fact engaged in “prejudicial spe cu la t i o n .A s  with hearsay, the Labour 

Government in its White Paper vowed to amend the law to make character evidence 

admissible in a broader range of circumstances than pertained at common law. "̂'

The evidential revolution promised in the White Paper came to fruition in the Criminal 

Justice Act 2003, which abolished the common law rules on hearsay and bad character 

evidence in England and Wales. The legislative intention was to make both types of 

evidence more freely admissible than was the case under the old common law regime.

The reforms have resulted in unwieldy and technical law,^^ caused by statutory schemes 

which are exclusionary on their face but shot through with complex inclusionary

C B Mueller, “Post-Modern Hearsay Reform” (1992) 76 Minn L Rev 367 at 383.

J R Spencer, Hearsay, above note 2, at 11.

R Auld, Review o f the Criminal Courts of England and Wales (HMSO, London, 2001) at 557.

49 Justice for All (Cmnd 5563, HMSO, London, 2002) at 82.

50 Auld, above note 48, at 567.

51 Justice for All (Cmnd 5563, HMSO, London, 2002) at 80.

52 See the comment of Scott Baker LJ to this effect in relation to the bad character provisions in R i/ Edwards 
[2006]2C rA ppR 62 at 67.

53 See Tapper, above note 9, at 414 (appraising the bad character reforms) and D Birch and M Hirst, 
“ Interpreting the new Concept of Hearsay (2010) 69(1) Camb LJ 72 at 72.
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exceptions. The new rules are however, consistent with the presumption of competence 

ascribed to jurors in other contexts. The overall effect of the bad character provisions was 

characterised by Lord Phillips CJ \n R v  Campbell^"^ when he stated: “Prior to the Criminal 

Justice Act 2003 it was rare for a jury to be given details of a Defendant's previous criminal 

record. Since that Act has come into force it has become much more common.”^̂  Another 

judge described the reform as “a sea change.”®® Whereas the old law permitted the use of 

bad character evidence to deduce a propensity to commit an offence only if the tightly- 

drawn “similar fact” exception was satisfied, the reformed law is much less circumscribed. 

The Court of Appeal has stated that juries should be warned about “placing undue reliance 

on previous convictions”®̂ and given bad character directions tailored to the facts of 

individual cases,®® but has also emphasised that the use to which the evidence is put 

should be entrusted to the common sense of jurors.®^

Lord Phillips has welcomed the evidentiary reforms wrought by the 2003 Act on a number 

of occasions, and has linked their genesis to increased faith in the abilities of jurors. In R u 

Lambert, a  case about cross-examination of the accused on previous misconduct, his 

Lordship observed:

For a long time our criminal procedure has been encumbered, and we use that 

word advisedly, with a mass of jurisprudence and legislation dealing with what can 

and cannot be put before the jury and what should be said to the jury about the 

evidence put before them. Much of this is designed to assist the jury in drawing 

conclusions from the evidence which are essentially matters of common sense. 

Sometimes the relevant rules are, or were, designed to prevent the jury from seeing 

relevant material, or drawing logical conclusions from such material, because they 

could not be trusted to accord to the material no more weight than it deserved.®"'

S'* [2007] E W C A C rim  1472.

Ibid, at para [1].

56 R  \/ Chopra [2007] 1 C r App R 225 at 230.

R  V Hanson  [2005] 2 C r App R 299 at 306.

58 R  1/ Cam pbell [2007] E W C A  Crim 1472 at para [24], per Lord Phillips CJ.

Ibid, at para [27].

60 [2006] EW CA  Crim 827.

6'' Ibid, at para [55],
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Lord Phillips expanded on this theme in an extra-judicial speech where he lauded the 

hearsay and bad character reforms for the increased trust they manifested in the jury. His 

approval was rooted in the belief that jurors would not give undue weight to hearsay®^ and 

that under the previous bad character rules jurors probably speculated about the criminal 

past of accused persons if no mention was made of previous good character.®^ While Lord 

Phillips did not refer to empirical research to substantiate his arguments -  and the Auid 

and Government reform discussions were similarly bereft of such data -  his comments are 

broadly in line with the empirical literature. This literature will now be summarised.

Laudan and Allen have recently conducted a meta-analysis of American studies on the 

effect of character evidence.®"^ They found the results of mock juror studies on this issue to 

be inconclusive and capable of supporting both the prejudicial or non-prejudicial effect of 

misconduct evidence on jurors. Disregarding the simulated studies, they then compared 

the results of three different studies involving real trials. In these studies questionnaires 

were given to jurors. Each of the three studies revealed a minimal difference between 

conviction rates of defendants with previous convictions which were made known to the 

jurors and conviction rates of defendants with previous convictions of which the jurors 

were not informed. Laudan and Allen deduce from this that jurors are adept at surmising 

that an accused person has a criminal record which is being hidden from them. They 

suggest that jurors may know that an accused with a good character will invoke it, whereas 

the accused who does not will avoid referring to it. Stating that “the criminal justice 

system’s fetish about excluding prior crimes is i l l - c o n c e i v e d , Laudan and Allen argue 

that the only way of preventing jurors from inferring the presence of bad character would 

be to prevent defendants from invoking their good character.®® In spite of their disdain for 

mock jury studies, they invoke such a study in support of their conclusions.®^ The study 

concerned was conducted at the behest of the English Law Commission by Sally Lloyd-

Lord Phillips, above note 37, at 11.

63 Ibid, at 3.

L Laudan and R J Allen, “The Devastating Impact of Prior Crimes Evidence and Other Myths of the 
Criminal Justice Process" (2011) 101(2) J Crim Law  <S Criminology 493.

65 ibid, at 507.

66 Ibid, at 509.

67 Ibid, at 5 0 9 -5 1 0 .
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Bostock.®® Twenty-four juries were shown videos of three different trials. Eight different 

levels of information about previous convictions were given to the juries involved. As in the 

Laudan and Allen meta-analysis, there was little difference in Lloyd-Bostock’s study 

between the acquittal rate of accused persons with a disclosed criminal conviction for an 

offence similar to that for which they were on trial, and persons with convictions which 

were not disclosed. It is noteworthy, however, that the Lloyd-Bostock study identified an 

increasing prejudicial effect of prior convictions which were recent and similar to the 

offence with which the accused was charged, as compared with convictions which were 

old and for a different crime.®® This demonstrated the ability of participants to differentiate 

between types of previous convictions in accordance with their relevance. There was a 

significant exception to this general finding, however. Where participants were informed of 

a previous conviction for sexually assaulting a child, this created a belief that the accused 

was not only more likely to commit a similar offence again, but was more likely to break the 

criminal law generally. This suggests that prejudicial effect of a previous conviction may be 

more pronounced where it is for a crime perceived to be particularly odious.

The American studies involving real jurors and that undertaken by Lloyd-Bostock thus 

substantiate Lord Phillips’ view that in spite of the common law character rules jurors can 

infer bad character when it exists but is kept from them. In Campbell, Lord Phillips also 

criticised the pre-2003 Act law in England for admitting bad character for the purposes of 

impugning credibility rather than for demonstrating propensity to offend. He stated:

This distinction is usually unrealistic. If the jury learn that a defendant has shown a 

propensity to commit criminal acts they may well at one and the same time 

conclude that it is more likely that he is guilty and that he is less likely to be telling 

the truth when he says that he is not.^°

Once again. Lord Phillips’ statement is borne out by research, including that of Lloyd- 

Bostock. One of the conclusions from her study was that jurors had difficulty following 

directions to use character evidence solely for the purpose of credibility: “[T]he standard 

judicial instruction is not only hard to understand, but also asks jurors to confine their

S Lloyd-Bostock, “The Effect on Juries of Hearing about the Defendant’s Previous Criminal Record: A 
Simulation Study” [2000] Crim LR 734.

Ibid, at 753.

^ ° R v  Campbell [2007] EWCA Crim 1472 at para [28],
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reasoning to a form that does not come at all naturally.”^̂  Other research confirms this 

p h e n o m e n o n / ^  it could of course be argued that the fact that jurors may use the evidence 

for a reason other than that for which they are instructed does not justify making the 

evidence admissible for all purposes. If jurors will use evidence admitted to undermine 

credibility for the purpose of inferring propensity, the logical reaction would be to stop the 

admission of character evidence for the purpose of attacking credibility. However, the 

evidence showing that jurors can “see around” the omission of a good character direction 

represents a significant challenge to the current Irish character rules.

Mock juror studies support the views of the English reformers that jurors can evaluate 

hearsay. An overview of the empirical literature conducted by Thompson and Pathak 

reveals consistent findings that mock jurors are sceptical of the value of hearsay evidence 

and conscious of its inherent defects.^^ This analysis is confirmed by Levett et al in a later 

study of the literature.^^ They point to one study where hearsay influenced juror 

d e c is io n s ,b u t rationalise this apparent anomaly on the basis that the witness tendering 

the hearsay in that study was an expert, rather than a non-expert witness, as in the other 

studies.^®

It has been demonstrated that fears about juror competence form one of the rationales for 

the common law exclusionary rules relating to hearsay and bad character evidence. 

Further, the empirical literature suggests that these fears are at least questionable and that 

the way in which Irish law relating to bad character in particular is framed may fail to shield 

the accused from inferred prejudice. The possibility that the traditional approaches to

Lloyd-Bostock, above note 68, at 754.

See, for example, R S Wissler and M J Saks, “On the Inefficacy of Limiting Instructions: When Jurors use 
Prior Conviction Evidence to Decide on Guilt” (1985) 9(1) Law and Human Behavior 37.

W C Thompson and M K Pathak, “Empirical Study of Hearsay Rules: Bridging the Gap Between 
Psychology and Law” (1999) 5(2) Psychology, Public Policy and Law 456 at 467. Among the studies they 
review are; S Landsman and R F Rakos, “Research Essay: A Preliminary Empirical Enquiry Concerning the 
Prohibition of Hearsay Evidence in American Courts” (1991) 15 Law and Psychology Review M B 
Kovera, R C Park and 8 D Penrod, “Jurors' Perception of Eyewitness and Hearsay Evidence” (1992) 76 
Minn L Rev 703 and P Meine, R C Park and E Borgida, “Juror Decision Making and the Evaluation of 
Hearsay Evidence” (1992) 76 Minn L Rev 683.

L M Levett, E M Danielsen, M B Kovera and B L Cutler, “The Psychology of Jury and Juror Decision 
Making” in N Brewer and K D Williams (eds), Psychology and Law: An Empirical Perspective (Guilford Press, 
New York, 2005) at 376-377.

R A Schuller, “Expert Evidence and Hearsay: The Influence of "Secondhand" Information on Jurors 
Decisions” (1995) 19(4) Law and Human Behavior 345.

Levett et al, above note 74, at 377.
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hearsay and bad character may not accord with the reality of the jury system is scarcely 

surprising. In the words of those involved in the LSE Jury Project in the 1970s: “[M]any of 

the...strict rules of evidence were developed upon suppositions about how juries behave 

that were themselves never directly investigated.”^̂

The Irish law on hearsay and bad character (which is very similar to that which obtained in 

England prior to the 2003 changes) is an unusual instance where the presumption of 

competence is not applied. This thesis demonstrates the extent to which the Irish judiciary 

generally treats the criminal jury with deference, and argues that this treatment amounts to 

a presumption of competence. However, in the areas of hearsay and bad character 

evidence it maintains rules based in part on the shortcomings of jurors. The approach to 

exclusionary rules is the more preferable, in that one should proceed cautiously in the 

absence of proof that jurors are competent. However, an overview of the empirical 

literature suggests that the Irish law should be reviewed, in that there is evidence that 

mock jurors do not over-value hearsay, can infer where an accused has a criminal past 

under the current law and do not differentiate between propensity and credibility when 

directed to do so.

(ii) Curative directions

Williams pointed to the irony whereby certain areas of the Law of Evidence are predicated 

on the supposed “low-grade intelligence” ®̂ of jurors while other parts of the subject 

attribute to them “an almost superhuman ability to regulate their minds according to the 

direction of the j u d g e . H e  gave the illuminating example of the hostile witness 

procedure, where the former statement of the witness is admitted not for its truth but to 

damage the credibility of the witness.®^ Curative directions which require jurors to expunge 

wrongly admitted evidence or prejudicial occurrences from their minds require similar 

psychological agility, memorably described by Learned Hand J as “mental gymnastic[s].”®̂

LSE Jury Project, “Juries and the Rules of Evidence” [1973] Crim LR 208 at 208.

Williams, above note 34 at 176.

Ibid, at 175, See also Leubsdorf, above note 17, at 1210.

Section 3 of the Criminal Procedure Act, 1865 contains the hostile witness procedure in Ireland. 

81 Nash V United States 54 F 2d 1006 at 1007.
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Damaska characterises the direction to disregard as an instruction “to ‘unbite’ the apple of 

knowledge.

The reliance placed by the Irish and English judiciaries on curative directions can be seen 

in a wide number of contexts, including that of apprehended juror bias®^ and prejudicial 

publicity Appellate courts are slow to intervene in the exercise of a trial judge’s discretion 

on the question of whether a jury should be discharged, the main alternative to the 

curative d i r e c t i o n . in  people (DPP) \/ Cunningham^^ the Court of Criminal Appeal refused 

to hold that the jury should have been discharged when a prosecution witness gave 

recognition evidence which had been ruled inadmissible. Finnegan J noted that the trial 

judge “was at great pains to ensure that the jury excluded from their consideration the 

evidence improperly admitted”®̂ but failed to consider whether this was a satisfactory 

safeguard, taking into account the secrecy of the jury process. The English Court of 

Appeal reasoned in similar fashion when an instruction to ignore evidence followed an 

unexpected disclosure by one of the accused that he had undertaken a polygraph in 

prison.®®

In certain cases the Irish courts have held directions to disregard to be ineffective because 

of their wording. The Court of Criminal Appeal came to this conclusion in a case where 

counsel for the prosecution referred, in front of the jury, to the applicant’s failure to testify 

at trial.®^ The applicant was convicted of sexually assaulting his grand-nieces. At trial there 

was a conflict of evidence between members of the applicant’s immediate family and the 

complainants about whether bedroom doors in the applicant’s house, since removed, 

could be locked from the inside at the time of the alleged commission of the offences. 

Counsel for the prosecution twice intimated to the jury that “the best evidence” on this

Damaska, above note 14, at 428, note 3. The image of trying to unring a bell has also been invoked. See 
S S Diamond and N Vidmar, “Jury Room Ruminations on Forbidden Topics” (2001) 87 Va L Rev 1857 at 
1864.

See Chapter 4.

^  See Chapter 6.

See, for example, the comments to this effect by Sir Christopher Rose in Todd v R [2008] UKPC 22 at para 
[25],

8® [2007] IECCA49.

Ibid. Paragraph numbers are not provided in the judgment.

R v  Chapman [2006] EWCA Crim 2545. See also R i/ Withers [2010] EWCA Crim 3238 at para [13].

89 People (DPP) v P ( P ) M  [2010] lECCA 61.
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point had not been given, because the applicant had chosen not to testify. On appeal, 

Macken J noted that counsel’s statements constituted a breach of s 1(b) of the Criminal 

Justice (Evidence) Act 1924^° but that case-law indicated that breaches of the provision 

could be cured by appropriate judicial directions.9'' Macken J emphasised that s 1(b) was 

rooted in the constitutional principle of the presumption of innocence. She also stated that 

the comments of prosecution counsel were significant because the credibility of the 

complainant, reflected in her account of the locked door, “was a keystone of the 

d e f e n c e . ” ^ 2  j q  suggest that the applicant could have clarified matters if he had taken the 

stand “could have influenced the jury in its consideration of the overall evidence on the 

several counts, in a manner adverse to the a p p l i c a n t . T h e  Court concluded that the trial 

judge’s instruction not to draw an adverse inference from the applicant’s decision not to 

testify did not engage sufficiently with the breach of s 1 (b). A direction which would have 

met with the Court’s approval would have directed the jury to “totally disregard and put 

entirely out [of] their minds any consideration of what the accused might have said had he 

chosen to give evidence.

The usefulness of a direction to disregard was completely dismissed in People (DPP) \/ 

Dumbrell.^^ There the Court of Criminal Appeal thought that a direction to disregard the 

extrajudicial comments of a judge would have increased rather than reduced the 

prejudicial effects of what he had said by drawing further attention to them.^® The Court of 

Appeal similarly doubted if prejudice could have been undone by a curative direction in v 

Lawson, w h e r e  the appellants were convicted of conspiracy to import cannabis resin. In 

the course of his summing-up the trial judge inadvertently revealed that during the events 

in question one of the appellants was arrested for involvement in another drug smuggling

The section provides; “The failure of any person charged with an offence or of the wife or husband, as the 
case may be of the person charged, to give evidence shall not be made the subject of any comment by the 
prosecution.”

She referred to People (DPP) v Maples (Unreported, Court of Criminal Appeal, 30 March 1992) for this 
proposition.

[2010] IECCA61. Paragraph numbers are not provided in the judgment.

93 Ibid.

94 Ibid.

95 [2010] IECCA84.

9® The case of People (DPP) Dumbrell [2010] lECCA 84 is discussed in detail in the context of 
apprehended jury bias in Chapter 4.

97 [2007] 1 C rA ppR 277 .
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operation. Quashing the convictions, the Court held that the disclosure seriously 

prejudiced the defence of the appellants, which was that they thought they were importing 

tobacco. Echoing Learned Hand J, it held that a direction to disregard would have 

amounted to “an invitation to...perform mental gymnastics going to the heart of the case, 

namely whether any of the Appellants could have believed they were smuggling tobacco 

after the arrest of [one of their number] for drugs smuggling.

While the courts have deemed instructions to ignore unsatisfactory in particular cases, 

there has been no judicial engagement with the broader question of their general impact 

on jurors. One exception can be seen in oM er comments of Barrington J, made in Irish 

Times y IrelancP^ when referring to the discussion of contested evidence in the absence of 

the jury. He stated; “[A] jury of laymen could hardly be expected to exclude from their 

minds damaging evidence such as an alleged confession of guilt even though the alleged 

confession might be of no probative value in law.’̂ î o His concern is borne out by empirical 

studies. Steblay et al conducted a meta-analysis of 48 studies examining the efficacy of 

judicial directions to disregard inadmissible e v i d e n c e . F r o m  these they distilled the 

principle that “jurors resist giving up evidence that they believe is p r o b a t i v e . ” ' ' ° 2  The 

combined conclusion of the studies was that curative instructions reduced but did not 

prevent juror recourse to the wrongly admitted material. Importantly, jurors were more 

likely to abide by the instruction when the reasoning behind the particular exclusion was 

provided to them by the j u d g e . ' ' ° 3  Another overview of empirical studies supports the view 

of the Court of Criminal Appeal in Dumbrell that a direction to disregard would have 

heightened the impact of the prejudicial m a t e r i a l . A  “backfire” effect can occur whereby 

the limiting instruction will have the opposite effect to that intended, namely where it will

9® Ibid, at 293, perAuld LJ.

99 [1998] 1 IR359 (SC).

100 Ibid, at 402.

101 N Steblay, H M Hosch, S E Culhane and A McWethy, “The Impact on Juror Verdicts of Judicial Instruction 
to Disregard Inadmissible Evidence: A Meta-Analysis” (2006) 30(4) Law and Human Behavior 469. See also 
J D Lieberman and J Arndt, “Understanding the Limits of Limiting Instructions: Social Psychological 
Explanations for the Failures of instructions to Disregard Pretrial Publicity and Other Inadmissible 
Evidence” (2000) 6(3) Psychology, Public Policy and Law 677.

102 Ibid, at 487.

103 Ibid.

104 J D Lieberman, J Arndt and M Vess, “Inadmissible Evidence and Pretrial Publicity: The Effects (and 
Ineffectiveness) of Admonitions to Disregard” in J D Lieberman and D A Krauss (eds). Jury Psychology: 
Social Aspects of Trial Processes Vol 1 (Ashgate, Surrey, 2009) 67 at 79-80 and 82-84.
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“focus jurors’ attention [on] the inadmissible information and thus amplify its impact.” ''°5 A 

study which found that reminding mock jurors of their mortality increased their disregard of 

inadmissible evidence demonstrates that empirical findings cannot always be transferred 

to a courtroom setting.""^®

(iii) The Summing Up

At the close of the presentation of the evidence and before the jury is sent to commence 

its deliberations, trial judges in Ireland and in England and Wales addresses it to prime it 

for its task. This is the summing up or judge’s charge. The charge will summarise the 

evidence heard during the t r i a l , i n s t r u c t  the jury on core legal issues including the 

burden and standard of proof and the presumption of innocence, and outline the law 

relevant to the particular offence(s) being t r i e d . T h e  judge should also repeat the 

explanation of the respective roles of judge and jury, which should have been given at the 

outset of the proceedings.''°^ The summing up serves to refresh the jurors’ memory of the 

testimony and arguments they have heard, and provide them with a legal framework in 

which to make their decision. “[Ijnfinite care” '̂'° must be taken by the judge in charging the 

jury, as defective directions are a fertile source of appeals.

Ibid, at 80.

See A Cook, J Arndt and J D Lieberman, “Firing Back at the Backfire Effect: The Influence of Mortality 
Salience and Nullification Beliefs on Reactions to Inadmissible Evidence" (2004) 28(4) Law and Human 
Behavior 389.

In America, judges are not permitted to review the evidence or comment on it, but they do deliver 
instructions on the relevant law. See note 120 below. The English Court of Appeal had held that repetition of 
the evidence was not necessary where a trial was short and straightforward. See R v Wilson [1991] Crim LR 
838. However, the approach of the Court appeared to change in R v Gregory (Unreported, Court of Appeal,
14 January 1993), where Auld J seemed to say that the evidence must be summarised for the jury in every 
case. In R 1/ Kypris [2010] EWCA Crim 2240 Hooper LJ stated: “In any case, however short, an essential 
function of the summing up is to remind the jury of the issues in the case, and in however summary a form, 
of the evidence from the prosecution and the defence on each of those issues.” [2010] EWCA Crim 2240 at 
para [14]. Emphasis added.

See the oft-cited comments of Lord Hailsham in R v Lawrence [1982] AC 510 at 519.

G Coonan and B Foley, The Judge’s Charge in Criminal Trials (Thomson Reuters, Dublin, 2008) at 35.

R V Comerford [1998] 1 Cr App R 235 at 239, per Lord Bingham.
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Assisting the jury

The most obvious objective of the summing up is to assist the jury."'''^ Henry LJ addressed 

how this purpose may be best achieved;

Many jurors do not have the experience, ability or opportunity of a judge to note 

significant evidence and to cross reference evidence from different sources which 

relates to the same issue. Accordingly, in a trial lasting several days or more, it is 

generally of assistance to the jury if the judge summarises those factual issues 

which are not disputed, and, where there is a significant dispute as to material facts, 

identifies succinctly those pieces of evidence which are in conflict. By so doing, the 

judge can focus the jury's attention on those factual issues which they must 

resolve.'’"'̂

A number of commentators have argued that the summing up represents a significant 

inroad on the jury’s independence and manifests heightened judicial concerns about its 

capacities. Williams argued that the procedure reflected a “low view of the jury’s 

understanding”''■'2 while Devlin characterised it as “an informal limitation on the jury’s 

function.”1'''’ It has also been suggested that the summing up is designed to prevent the 

jurors from being “hoodwinked”^ b y  opposing counsel. However, one would expect that a 

lay body would require direction from an expert on points of law. Admittedly, that aspect of 

the process which involves a repetition of evidence which the jurors have already heard to 

some extent reflects on their competence. It does not involve too great a slight on jury 

abilities, however, in that it merely recognises their position as lay persons inexperienced 

in legal decision-making.

If the summing up is intended to aid the jury in its decision-making, it is striking that a 

discourse about tailoring it to the needs of its audience has only emerged in recent years.

See the comment of Ashworth J in R vAttfield [1961] 45 Cr App R 309 at 312. See also D Walsh, Criminal 
Procedure (Thomson Round Hall, Dublin, 2002) at 928; W Young, “Summing Up to Juries in Criminal Cases 
-  What Jury Research says About Current Rules and Practice” [2003] Crim LR 665 at 665.

” 2 R vAmado-Taylor [2000] 2 Cr App R 189 at 192-293.

Williams, above note 34, at 268.

P Devlin, Trial by Jury (Stevens & Sons, London, 1966) at 116.

D Wolchover, “Should Judges Sum Up on the Facts?” [1989] Crim LR 781 at 788.
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Lord MacKay was alive to the need to present the charge to the jury in language 

comprehensible to the lay person when he stated:

It has to be borne in mind that the purpose of giving directions to a Jury is that they 

may apply them in reaching their verdict in the particular case. The vast majority of 

Jurors will not have had the experience of studying law and accordingly the 

concepts to be put before them must in my opinion be capable of reasonably 

straightforward expression and application if this purpose is to be achieved."'''^

In spite of this enlightened approach, Auld LJ commented 13 years later that judges’ 

charges frequently “burden the jury with...highly technical and detailed propositions of 

law.” ''''  ̂He proposed that judges should no longer sum up on the law. To this end he 

quoted the following proposal of Griew with approval:

When it comes to instructing the jury on their task, the job of the judge should be to 

filter out the law. He should simply identify for the jury the facts which, if found by 

them, will render the defendant guilty according to the law of the offence charged 

and of any available defence.''''®

Presumably recognising that it would not be possible or desirable to remove all traces of 

law from the summing up, Auld LJ recommended that “so far as possible, the judge should 

not direct the jury on the law, save by implication in the questions of fact that he puts to 

them for decision.”" ' I t  is difficult to argue with the proposition that the jury should not be 

burdened with law, its focus instead directed to finding facts which will have legal 

consequences. Auld LJ also recommended that the summing up of the evidence should be 

kept as brief as possible, observing that the American and Scottish systems appeared to 

work well without an overview of the f a c t s . W h i l e  doubts have been expressed about the

116 R  V Sharp [1988] 1 WLR 7 at 9.

Auld, above note 48, at 534.

E Griew, “Summing up the Law" [1989] Crim LR 768 at 779. Cited in Auld, above note 48, at 534.

I''® Ibid, at 537. Emphasis added.

For a discussion of the historical background to the American ban on judges reviewing the 
evidence and commenting on the facts, see K A Krasity, “The Role of the Judge in Jury Trials: The 
Elimination of Judicial Evaluation of Fact in American State Courts from 1795 to 1913” (1985) U Det 
L Rev 595. In Scotland the judge may review the evidence but does not have to do so. See Shepherd 
V HM Advocate (1996) SCCR 679 at 684, per Lord McCluskey.
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usefulness of a judicial summary of the evidence,''2'' responses from real jurors in research 

conducted for the Royal Commission on Criminal Justice indicated that this aspect of the 

summing up was especially valued in long cases lasting a week or m o r e . ' ' 2 2  Auld LJ’s 

recommendations in relation to changes to the summing up have not been implemented.

In spite of his concerns about the comprehensibility of English jury instructions, an 

American jury scholar has found that they compare favourably to American directions. 

Nancy Marder spent a fortnight observing trials at the Old Bailey in 2010. She was 

impressed by the English directions, describing them as “more straightforward and 

conversational in tone than those of their American c o u n t e r p a r t s . ” ‘'2 3

In addition to clarity of language, brevity and relevance are essential attributes of a good 

charge. These qualities have been emphasised by the Court of Appeal. Lawton LJ 

observed in the case R v Landy^^^\ “A summing up should be clear, concise and 

intelligible. If it is overloaded with detail, whether of fact or law and follows no obvious plan, 

it will not have any of the attributes it should have.”''25 Landy was a case where the 

defendant bank directors were charged with conspiracy to defraud. Lawton LJ criticised

the trial judge for being “ o v e r - c o n s c i e n t i o u s ” ^ 2 6  j p ,  | - , j s  charge to the jury;

He seems to have decided that the jury should be reminded of nearly all the details 

of the evidence and directed as to every facet of the law which applied. He must 

have spent hours preparing his summing up but in the end he got lost in the trees 

and missed the wood.''^^

121 w  Young, N Cameron and Y Tinsley, Juries in Criminal Trials, Part 2, Volume 2: A Summary o f the 
Research Findings (New Zealand Law Commission Preliminary Paper 37, 1999) at 55 -  56.

M Zander and P Henderson, The Crown Court Study (Royal Commission on Criminal Justice Research 
Study No 19, HMSO, London, 1993) at 215.

■'23 N Marder, “Two Weeks at the Old Bailey; Jury Lessons from England” (2011) 86(2) Chicago-Kent Law  
Review  537 at 546. The complexity of American jury instructions has spawned a considerable academic 
literature. See, for example, P Tiersma, “The Rocky Road to Legal Reform; Improving the Language of. Jury 
Instructions” (2001) 66 Brook L Rev 108; J L Ritter, “Your lips are Moving...but the Words Aren't Clear; 
Dissecting the Presumption that Jurors Understand Instructions” (2004) 69 Missouri Law Review  163; N 
Marder, “Bringing Jury Instructions Into the Twenty-First Century” (2006) 81 Notre Dame Law Review 449. 
Hereinafter Marder, “ Instructions.” See also (2000) 6(3) Psychology, Public Policy and Law, a special issue 
on jury instructions.

124 [1981] 1 All ER 1172.

125 ibid, at 1183.

126 it)id.

127 Ibid. The convictions were quashed because of the failure of the judge to direct the jury on the legal 
meaning of “defraud.”
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In sinnilar vein, Scott Baker LJ commended a trial judge whose summing up identified the 

key issues pertinent to determining whether the appellants were guilty of conspiracy, 

instead of “trawling through the evidence summarising that given by each of the 

witnesses.”■'28 Leveson LJ emphasised distillation of the key points \n R v Peacock, 

where he stated;

[l]t is critical for the summing-up to be succinct and ensure that the jury focus on 

what the judge perceives to be the most important issues, while reminding them 

that all issues of fact are for them, and should be decided on the basis of all the 

evidence."'^'’

Convoluted instructions may be difficult to avoid where the law is complex or poorly 

drafted. In the Irish case of People (DPP) uKe/V^i the applicant’s criminal damage 

conviction for vandalising an American warplane was quashed because of the failure of 

the trial judge to properly direct the jury on the defence of lawful excuse. In an obiter 

comment, Hardiman J stated:

[T]he statutory provisions affecting this case are...in a state of some confusion and 

perhaps ambiguity and might with advantage be looked at again by the proper 

authorities. It is important that a case of this sort should be resolved, as it is the 

defendant’s constitutional right, by a trial before a jury. There is therefore a 

particular imperative on the draftsman to produce a statutory provision which is 

capable of being readily understood by an ordinary person.''32

In England a practice developed whereby specimen directions, largely drawn from 

passages in Court of Appeal judgments, were provided by the Judicial Studies Board 

(JSB). Auld LJ criticised their “elaborate and complex s t r u c t u r e ” ^ 3 3  while Lord Phillips CJ

128 R V Newton [2004] EWCA Crim 2684 at para [39],

129 [2010] EWCA Crim 1746.

Ibid, at para [35].

131 [2011] IECCA25.

132 Ibid. Paragraph numbers are not provided in the judgment.

133 Auld, above note 48, at 535.
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expressed unhappiness that the failure of trial judges to invoke them was sometimes 

treated on appeal as a material irregularity justifying the quashing of v e r d i c t s . T h e  

directions thus became employed as a means of appeal-proofing the summing up rather 

than as an aid to judicial communication. In light of this experience the JSB has changed 

its approach, moving away from specimen directions which it says were being “incanted 

mechanistically and without any sufficient link with the case being t r i e d . T h e  Crown 

Court Bench Book now provides guidance to trial judges on the crafting of a summing up.

In Ireland, judges do not have access to a comprehensive collection of official specimen 

d i rec t i ons .Af t e r  less than ten sentences of discussion on the issue, the Balance in the 

Criminal Law Review Group expressed approval for the compilation of an Irish bench book 

of standardised d i r ec t i ons .Fo ley  and Coonan have also called for the drafting of model 

directions in this jurisdiction on the grounds of efficiency, the elimination of legal error and 

as a means of reducing the risk that the charge will be biased in favour of one of the 

parties.■'3® However, we would do well to reflect on the experience of specimen directions 

in England and Wales, where their effect, as has been seen, was to render judges’ 

charges more verbose and unwieldy. While specimen directions might contribute to greater 

neutrality as between the parties, the main issues in relation to biased charges would 

remain unaffected, namely the entitlement of the judge to comment on the evidence and 

the possibility that her view of the case will be obvious through non-verbal indicators such 

as tone of voice and body l a n g u a g e . ' ^ ^ s  The issue of judicial comment on the facts will be 

discussed in more depth later in this chapter.

The emphasis on orality in common law trial practice is reflected in the summing up. 

Traditionally judges have been reluctant to provide written materials to jurors. Writing in 

1938, Jackson believed “the sole reason for not supplying the jury with copies of 

documents is a relict [sic] of the days when juries were illiterate...such a curious practice is

Campbell [2007] EWCA Crim 1472 at para [23],

Judicial Studies Board, Crown Court Bench Book (2010). The Bench Book is available at http:// 
www.judiciary.gov.uk/Resources/JCO/Documents/Training/benchbook_crinninal_2010.pdf (last visited 19 July 
2012).

■'36 A comprehensive book on summing up has been published by two Irish practitioners, however. See G 
Coonan and B Foley, The Judge’s Charge in Criminal Trials (Thomson Reuters, Dublin, 2008).

■'37 Balance in the Criminal Law Review Group, Final Report (2007) at 234 - 245. The report is available at 
http://www.inis.gov.ie/en/JELR/BalanceRpt.pdf/Files/BalanceRpt.pdf (last visited 19 July 2012).

3̂8 B Foley and G Coonan, “The Future of Model Jury Instructions in Ireland”, paper delivered at the Irish 
Criminal Bar Association Seminar, 26 February 2009 at 2-3.

■'39 The prejudice which can be caused by non-verbal judicial communication is discussed in Chapter 4.
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quite indefensible to-day.” '''̂ ° Over fifty years later the Royal Commission recommended 

that in all complex cases jurors should be provided with written materials including 

summaries of the agreed evidence and lists of witnesses.''^'' It further recommended that in 

lengthy trials weekly summaries of the evidence, parts of the judge’s summing up and 

guidance on applicable points of law should be given in written form to the jury for the 

purpose of their deliberations, where these could be agreed with c o u n s e l . Zander and 

Henderson’s 1993 survey of judges for the Royal Commission found that judges gave 

written directions in only 2% of c a s e s . However, the provision of written directions to 

juries in England and Wales has been encouraged by the appellate judiciary in the last 

decade. In Darbyshire’s recent research on the judiciary of England and Wales, 23 circuit 

judges out of 27 said that they had provided juries with written directions at least once."' '̂* 

Where a section of the summing up is reproduced for the jury in wntten form, the trial 

judge should emphasise that all aspects of the oral charge are important and must be 

f o l l o w e d . I n  a study conducted for the New Zealand Law Commission involving post-trial 

interviews with real jurors in 48 cases, 62.2% of respondents said that they would have 

found a written summary of the law useful.'''*® A high-profile study by Thomas found that 

the provision of a summary of the judge’s legal directions to mock jurors increased the 

percentage of participants who could afterwards identify the two questions the judge said 

they had to answer to decide the case."''^^ Forty-eight per cent could do so, as compared to 

31% where the summary was not provided.”"̂ ® Auld LJ recommended that the provision of 

written aids to jurors should not be confined to written directions, but should include a 

“cases and issues summary” given to them at the beginning of the trial. He envisaged that 

this would be prepared by counsel for each side and approved by the trial judge. It would

140 R M Jackson, “Jury Trial To-day” [1938] 6(3) Camb LJ 367 at 377.

Report o f the Royal Commission on Crim inalJustice  (Cnnnd 2263, HMSO, 1993) at 134-135.

Ibid. In tiie US, some courts have gone further and availed of technology that allows juries to access 
digital displays of the evidence during deliberations. The results of Courtroom 21, a laboratory trial based 
loosely on a terrorism case and conducted at the College of William and Mary in 2003, suggested that jurors 
are at ease with such technology. F I Lederer, “Courtroom Technology: For Trial Lawyers, the Future is 
Now” (2004) 19 Crim Just 15 at 20.

Zander and Henderson, above note 122, at 216.

144 p Derbyshire, Sitting in Judgment: The Working Lives o f Judges (Hart, Oxford, 2011) at 216.

145 R  V Thompson [2011] 2 All ER 83 at 89, per Lord Judge CJ.

146 Young et al, above note 121, at 62.

14̂  C Thomas, Are Juries Fair? (Ministry of Justice Research Series 1/10, February 2010) at 38.

148 ibid.
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identify the main Issues in the case, avoiding references to the law if p o s s i b l e .T h i s  is a 

sensible proposal which could focus juror minds on salient matters prior to them hearing 

the evidence, instead of relying solely on a charge delivered when the giving of testimony 

is complete. However, a majority of the judges interviewed by Darbyshire (16 out of 27) did 

not agree with the p r o p o s a l . M a n y  argued that the pre-trial summary would not be of 

much use, as issues shift during the trial.''5'' While the course of a trial is unlikely to be 

totally predictable, it is difficult to imagine the trajectory of most trials changing so 

fundamentally that the summary would be rendered useless. Even where such a shift 

occurs, the helpfulness of the summary, if only at the outset of the trial, might make it well 

worth adopting as a juror orientation aid.

While pre-trial summaries for jurors have not been widely accepted in England and Wales, 

the Court of Appeal has referred approvingly to “steps to verdict” documents in a large 

number of j u d g m e n t s . These guide jurors through the case via a series of questions at 

the deliberation stage and among the other names for them are “decision trees’’’’^  and 

“structured question paths. \ n  R v the appellant was convicted of a series of sexual 

offences against his daughters. On appeal, Hughes LJ praised the guidance document 

given to the jurors:

[l]n a case of multiple counts on the indictment the judge helpfully devised for the 

jury a “steps to verdict” document in exactly the kind of form which this court 

encourages. It is contained in about a page and a half and it repeatedly asks the 

question: "Are you sure of A, B or C?" The judge read part of it with the jury in the 

course of her summingup but more importantly they took it away with them. It was a

Auld, above note 48, at 521.

Darbyshire, above note 144, at 215.

151 Ibid.

1“  See, for example, R v Garvey [2002] EWCA Grim 02 at para [9], per Henry LJ; R v Hindhaugh [2011] 
EWCA Grim 1102 at para [17], per Aikens LJ.

153 B M Dann, V Hans and D Kaye, Testing the Effects o f Selected Jury Trial Innovations on Juror 
Comprehension o f Contested mtDNA Evidence: Final Technical Report (2004) at 19. The report is available 
at http://www.ncjrs.gov/pdffiles1/nij7grants/211000.pdf (last visited 20 July 2012).

15* Queensland Law Reform Commission, A Review of Jury Directions, Report: Volume 1 (Report no 66, 
2009)at 270.

155 [2011] EWGAGrim 1669..
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document which had been devised with the assistance of counsel in the proper 

manner. We have no doubt that it was helpful to the juryJ^^

The Court of Appeal has consistently emphasised the value of these charts in complex 

cases and has been critical of trial judges who have omitted themJ^^ \n R v  Thompson^^^ 

Lord Judge CJ stated that providing this written framework “may be particularly useful if 

there are several possible basis [sic] for conviction, or several possible offences, or 

defences to consider.”"'̂ ® An argument that the trial judge should have provided the jury 

with a route to verdict document was dismissed on appeal in R vAli.'^^^ The appellant 

challenged his conviction for murder. It was argued at trial that he had participated, with his 

two sons, in the killing of a boy with whom his daughter was having a relationship. Hughes 

LJ recognised that a “steps to verdict” document could be “of enormous help to juries in 

criminal cases” ®̂̂ but stated that they were suited primarily to situations where they have 

“sequential decisions to make.”''®̂  He instanced cases involving self-defence, provocation 

and joint enterprise as those in which the chart would be helpful. Turning to the question of 

whether such an aid should have been provided to the jury in this case, he continued:

On the facts of this case we have no doubt that a document in that form would 

actually have complicated the jury's task rather than simplified it. The case against 

this man was really very simple. It was; was the jury sure, or was it not, that he had 

either planned the murder with his sons or encouraged them to commit it? It can be

put in a sentence.''®^

■'5® Ibid, at para [13].

R V Henderson [2011] EWCA Crim 2035 at para [29]; R v Razzak [2011] EWCA Crim 3285 at para [27]; R 
V Jones [2011] EWCA Crim 3294 at para [15].

158 [2011 ]2A IIE R 83 .

159 Ibid, at 89.

160 [2011] EWCA Crim 1011..

Ibid, at para [48].

Ibid, at para [46].

1®̂ Ibid, at para [48].
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It can be seen that English developments relating to written directions and route to verdict 

charts have occurred in a short space of time.''®'  ̂The Irish judiciary have not, as yet, 

followed suit or given any indication that they may do soJ®® The New Zealand Law 

Commission has recommended the use of a variant of the “steps to verdict” aid, which it 

calls a flowchart."'®® The Commission has drawn parallels between this innovation and the 

special verdict, noting;

Using a flowchart is very similar in effect to a special verdict: the judge sets out the 

questions to be answered and the answers to those questions then lead to a verdict 

of either guilty or not guilty. The only difference is that with special verdicts the jury 

only answers the questions and then the judge announces what verdict those 

answers lead to; with flow charts, the jury announces the verdict and does not 

reveal the answers it found to the questions in the flow chart.

More controversially, the Commission also recommended that the judge’s notes be given 

to the jury at the beginning of their deliberations."'®^ The merits of this recommendation are 

questionable. The proposal risks compromising the independence of the jury by making its 

members reliant on the judge's note-taking. Arguably, the practice might distract the judge 

from her central function of supervising the proceedings as they unfold. The content of the 

notes might itself form the basis of contest at trial and become a ground of appeal.

It should be noted that the English courts, like their Irish counterparts, have not departed from the 
rule that witness transcripts may be re-read to the jury at its request but may not be provided to it in 
hard copy. See, for example, R v  IF [2010] EWCACrim 1639 at para [10]; R vA li [2011] EWCA Crim 
1011 at paras [37] -  [38]. The rationale for this rule is to prevent the jury according particular 
testimony “disproportionate weight or attention” {per Lord Taylor CJ in R v' Rawlings [1995] 1 All ER 
580 at 582). Where testimony is re-read to the jury the judge should give a warning that that evidence 
should not be given extra weight because the jury has heard it twice. See R \/ McQuiston [1998] 1 Cr 
App R 139. Both the Court of Criminal Appeal in Ireland and the English Court of Appeal have upheld 
the propriety of providing jurors with relevant statutory provisions when they request them. See, for 
example. People (DPP) v Kelly [2011] lECCA 25; R \j Smith [2012] EWCA Crim 1135.

There has been legislative intervention in the form of s 57 of the Criminal Justice (Theft and Fraud 
Offences) Act 2001. Section 57 permits the provision of a transcript of the judge’s charge and agreed 
summaries of the evidence, inter alia, to juries trying offences under the Act. The section was commenced by 
the Criminal Justice (Theft and Fraud Offences) Act 2001 (Commencement) Order 2011 on 26 July 2011. For 
a comparative discussion of aids to jury decision-making throughout the trial process, see M Coen and L 
Heffernan, "Juror Comprehension of Expert Evidence; A Reform Agenda" (2010) Crim LR 195.

166 i^ew Zealand Law Commission, Juries in Criminal Trials (NZLC R69, Wellington, 2001) at 121.

Ibid.

168 ibid.
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Judicial comment on the evidence

In both Ireland and England case-law enshrines the principle that the judge’s charge to the 

jury must be fair and balanced, but may contain comment, including adverse comment, on 

the evidence. The tension within this doctrine is plain to see, as in the following statement 

of O’Higgins CJ:

A Trial Judge in his summing up to a jury is entitled to indicate what his own views 

are, and, if he chooses to do so, to be critical of the accused and of his evidence.

He must not, however, usurp or seek to usurp the function of the jury. It must be 

clear throughout whatever he says to the jury that it is they, not he, who will decide 

the case and that his views are views only, to be discarded if the jury think proper, 

and to be accepted only if they coincide with the view the jury forms.

The point was stridently made in the English case R v A/e/son^^°:

No defendant has the right to demand that the judge shall conceal from the jury 

such difficulties and deficiencies as are apparent in his case. Of course, the 

judge must remain impartial. But if common sense and reason demonstrate that 

a given defence is riddled with implausibilities, inconsistencies and illogicalities... 

there is no reason for the judge to withhold from the jury the benefit of his own 

powers of logic and analysis."'^''

In effect, this is a defence of a judge partly straying into the province of the jury as the 

finder of fact. As Lord Lane observed in Mears v “[l]f the system is trial by jury then 

the decision must be that of the jury and not of the judge using the jury as something akin 

to a vehicle for his own v i e w s . T h e  appellate judiciary in both jurisdictions have 

emphasised that the fairness of a summing up must be judged by looking at it as a whole.

169 peop/e (DPP) V Shanahan [1978] 1 Frewen 417 at 420.

Unreported, Court of Appeal, 25 July 1996.

Ibid, per Simon Brown LJ. Paragraph numbers are not provided in the judgment. 

1̂ 2 [1993] 97 Cr App R 239 (PC).

™ Ibid, at 243-244.
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rather than by isolating objectionable p a s s a g e s . T h e  approach of the Court of Criminal 

Appeal to allegations that a charge to the jury was unfair is not founded on the 

apprehended bias testJ^^ Instead, the Court asks whether the summing up was conducted 

in a way “which might suggest any real or serious risk of an unfair trial.

There are a number of rationales for permitting comment in the summing-up. One 

argument is that if judges could not comment on the evidence their view of the case would 

be betrayed by their demeanour or tone or the structure of the charge to the jury."*^  ̂Thus, 

the argument goes, it is better to permit judges to express their opinion on the evidence 

rather than have the jury attempting to infer it from other sources. This justification seems 

rather defeatist and adds support to the view that the surest way to eliminate prejudice in 

the summing up would be to prohibit judges from summarising the evidence, never mind 

commenting upon it.''̂ ® As was seen earlier in this chapter, research has demonstrated the 

value of a judicial summary of the evidence, particularly after a long trial. Bearing in mind 

this advantage, a summary of the facts which is neutral in delivery as well as in content, 

should be the objective of the trial judge. Another rationale propounded for judicial 

comment on the evidence is that “the jury often wants and needs the judge’s assistance to 

reach an acceptable verdict.’"*̂  ̂Madge argues that this may have been appropriate when 

juries were less representative because of the restrictions on who could serve as a juror. 

However, as Wolchover asks; “[l]f the purpose of the English system of summing up is to 

give the jury a lead which it is hoped they can usually be relied upon to follow, why have a 

ju ry ? ”i8i

Any number of cases could be cited in support of this proposition. See, for example, People (DPP)
Doran [1987] 3 Frewen 125 at 129, per McCarthy J; R v/ Nazir [2009] EWCA Crim 213 at para [63], per 
Stanley Burnton LJ.

Chapter 4 discusses apprehended juror bias in detail.

People (DPP) V Finnegan [2011] IECCA47, perMacken J. Paragraph numbers are not provided in the 
judgment.

R Pattenden, Judicial Discretion and Criminal Litigation (2nd ed, Clarendon Press, Oxford, 1990) at 
183.The potential for the non-verbal behaviour of the judge to prejudice the fairness of the trial is discussed 
in Chapter 4.

178 Wolchover, above note 115, at 787.

Pattenden, above note 177, at 183.

N Madge, “Summing Up -  A Judge’s Perspective” [2006] Crim LR 817 at 825. The historical development 
of the jury, including its composition, is discussed in detail in Chapter 1.

■'®'' Wolchover, above note 115, at 786.
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Incidences of judicial comment contributing to miscarriages of justice have occurred. R v 

Bentley, a murder trial in 1950s England, is one of the most famous examples. Craig, a 16 

year-old boy, and Bentley, who was 19, stood trial for the murder of a policeman. The 

prosecution case was that Craig and Bentley were attempting to burgle a warehouse when 

the police interrupted them. Police witnesses testified that Craig shot their colleague and 

was incited to do so by Bentley saying “Let him have it, Chris.” Bentley argued that he was 

unaware that Craig had a gun and denied uttering the words in question. At the trial 

presided over by the Lord Chief Justice, Lord Goddard, the jury returned verdicts of 

murder in respect of both accused. Bentley’s conviction automatically attracted a sentence 

of death, while Craig, because of his age, was imprisoned. The refusal of the Home 

Secretary to commute Bentley's death sentence provoked public and political protest, with 

200 MPs petitioning him unsuccessfully to change his m i n d . A n  appeal to the Court of 

Criminal Appeal failed and Bentley was hanged on 28 January 1953. Lord Goddard's 

death in 1971 ignited controversy about his handling of the c a s e a n d  an inquiry into the 

trial was refused in 1972.''^'^ The miscarriage of justice was not fully remedied until 1998,''®^ 

when a fresh appeal was heard by the Court of Appeal at the instigation of the Criminal 

Cases Review Commission."'®®

The relevance of the Bentley case for present purposes lies in the highly critical findings of 

the Court of Appeal in relation to Lord Goddard’s summing up.''®  ̂ In his charge to the jury 

he had referred to the police who confronted the accused as “conspicuously brave”"'®® and

It was the possibility of Bentley being hanged, rather than the conduct of the trial, which produced 
considerable unease at the tinne. It was considered unjust to hang a young man of limited intelligence 
popularly regarded as only peripherally involved in the death of the policeman. See R T Paget, "Regina v 
Derek Bentley" in R T Paget and 8  S Silverman (eds), Hanged -A n d  Innocent? (Victor Gollancz Ltd, London, 
1953) 89 at 104-105. An account of the case and its aftermath is also given in Fenton Bresler's sympathetic 
biography of Lord Goddard. See F Bresler, Lord Goddard (Harrap, London, 1977).

183 B Levin, "Judgment on Lord Goddard", The Times, 8 June 1971. Responses from judges and others to 
Levin’s stinging critique filled the letters page of The Times for a number of days.

184 "Bentley Case to Stay Closed", The Times, 26 May 1972.

18® A partial posthumous pardon granted in 1993 stated that Bentley should not have been executed but did 
not expunge his conviction. See S Tendler, “Partial Pardon Fails to Satisfy Family of Hanged Bentley”, The 
Times, 31 July 1993.

186 The Criminal Cases Review Commission investigates miscarriages of justice in the criminal courts of 
England, Wales and Northern Ireland. Its creation was recommended by the Royal Commission on Criminal 
Justice in 1993 and it was established pursuant to s 8 of the Criminal Appeal Act 1995.

187 It also found directions on the standard and burden of proof to be defective.

188 y Bentley (Deceased) [1998] EWCA Crim 2516. Paragraph numbers are not provided in the unreported 
judgment.
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men of “the highest gallantry and resolution.”''®9 In relation to their account of what Bentley 

had said to Craig, he asked:

Do you believe that those three officers have come into the box and sworn what is 

deliberately untrue - those three officers who on that night showed a devotion to 

duty for which they are entitled to the thanks of the community?"'9°

Lord Bingham, delivering the judgment of the Court of Appeal, stated:

It is...difficult to reconcile comments of that kind with the general principles 

underlying jury trial.... [The jury] should make its collective judgment on the 

evidence in an open-minded and fair-minded way. There is an obvious risk of 

injustice if a jury is invited to approach the evidence on the assumption that police 

officers, because they are police officers, are likely to be accurate and reliable 

witnesses and defendants, because they are defendants, likely to be inaccurate 

and unreliable."'^''

Later in his summing up Lord Goddard praised the common sense of juries before 

questioning Bentley’s claim of ignorance in relation to Craig’s possession of a firearm. He 

asked:

Is it not almost inconceivable that Craig would not have told him, and probably 

shown him the revolver which he had? That is quite apart from what Bentley said 

afterwards. I should think you would come to the conclusion that the first thing, 

almost, Craig would tell him, if they were going on a shop breaking expedition, was; 

“It's all right. I've got a revolver with me.”''̂ ^

189 Ibid.

190 Ibid.

191 Ibid.

192 Ibid.
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He returned to this theme later in the summing up, speculating that the “boastful young 

r u f f i a n ” ' ' ^ ^  Craig must have informed Bentley that he was armed with a gun. The Court of 

Appeal forcefully condemned these statements:

We cannot read these passages as other than a highly rhetorical and strongly- 

worded denunciation of both defendants and of their defences. The language used 

was not that of a judge but of an advocate...Such a direction by such a judge must 

in our view have driven the jury to conclude that they had little choice but to convict; 

at the lowest, it may have done so.

The Court concluded that the summing up fell below the standard of fairness expected in a 

summing up, not only In 1998 but in 1952, when it was delivered. Despite acknowledging 

that the charge was the product of “a trial judge widely recognised as one of the 

outstanding criminal judges of this century”''®̂  the Court’s final observation was damning: 

“[T]he summing up in this case was such as to deny the appellant that fair trial which is the 

birthright of every British citizen.”"'̂ ®

The partisan summing up in Bentley serves as grim warning of the perils which attend a 

departure from the neutral role of the judge. Nor does one have to delve as far back as the 

1950s to locate such aberrations. Jackson characterises the summing up in the 

Birmingham Six case as “a classic example of o n e - s i d e d n e s s . A t  the 1975 trial for 

murder and conspiracy to cause explosions a prison doctor testified that injuries sustained 

by the accused were probably caused by the police. In his charge to the jury. Bridge J 

suggested that this medical witness had committed perjury."'^® In relation to the men’s 

injuries, he asked: “If a man wants to inflict injuries upon himself, what more obvious place 

in which to do it than by scratching his chest?”''^  ̂Were the jury to believe the accused, he

Ibid.

Ibid.

Ibid.

Ibid.

J Jackson, “Trial Procedures” in C Walker and K Starmer (eds), Miscarriages o f Justice: A Review o f 
Justice in Error (Blackstone Press, London, 1999) 182 at 191.

■I®® J Wood, “Appendix -  Extracts from the Transcript of the Trial of the Birmingham Six, Lancaster, June 
1975" in C Walker and K Starmer (eds), Miscarriages o f Justice: A Review o f Justice in Error (Blackstone 
Press, London, 1999) 227 at 228.

199 Ibid.
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added, it would be tantamount to stating that the police were “involved in a conspiracy to 

commit a variety of crimes which must be unprecedented in the annals o f British 

history.”2oo In 1976 those convicted of the offences were refused leave to appeal. Lord 

Widgery criticised Bridge J’s comments in relation to the medical witness^oi but concluded 

that the summing up had not “pre-empted the ju ry ’s views .”202 An appeal ordered by the 

Home Secretary upheld the guilty verdicts. On the issue of the summing up, Lord Lane 

said that while Bridge J had made his view of the case clear to the jurors, he had 

instructed them that they alone must decide the facts.^o^ The convictions were finally 

quashed in 1991 on the basis of defective forensic evidence and unreliable police

testimony.204

Some empirical work has been done on judicial comment on the evidence in England and 

Wales. Zander and Henderson’s post-trial questionnaires of 1993 found that 16% of 

respondents thought that the summing up leaned in favour of conviction, while the same 

percentage thought it hinted at an acquittal.^o^ The remaining respondents thought the 

summing up had been neutral. Where jurors identified a bias in the judge ’s charge, 88% 

believed it was justified by the evidence.^o^ The judges interviewed by Darbyshire 

considered the judicial practice of trying to sway a jury in favour or against a particular 

party or outcome to be “archaic.”207 Indeed, judges in both jurisdictions have noted that a 

charge which is biased against the accused can backfire, the jurors disapproving of the 

judge’s unfairness by returning an acquittal.^o^

20° Ibid. These comments pre-echoed the “appalling vista” remarks of Lord Denning in Mcllkenny v C hief 
Constable o f the West Midlands  [1980] QB 283 at 323.

See http://www.innocent.org.uk/cases/birm ingham6/birm ingham 6.pdf (last visited 25 August 2012) at 13. 
The judgment is unreported and newspaper reports are incomplete.

“Challenge to Verdicts in Pub Bombing C ase is Rejected", The Guardian, 31 March 1976.

203 “Plea for New  Pub Bombings Trial ‘Unrealistic After 13 Years’”, The Guardian, 29  January 1988.

204 R  V Mcllkenny  [1991] C r App R 287.

205 Zander and Henderson, above note 122, at 217.

206 Ibid.

20  ̂ Darbyshire, above note 144, at 218.

20® K Deaie, “The Sum m ing-Up in Criminal Trials" (1969) 4 (1 ) IrJ u r  1 at 4; M adge, above note 180, at 826; 
Darbyshire, above note 144, at 218. S ee also comments to the sam e effect \n R v  Nelson  (Unreported, Court 
of Appeal, 25  July 1996).
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In People (DPP) v Kehoe^°^ O’Flaherty J noted an ennerging trend of trial judges refraining 

from comment on the evidence;

That is not to say that trial judges are not entitled to offer a view, but more and more 

trial judges consider that juries are best left to see evidence through a glass clearly 

rather than to have it either magnified or diminished by the judge's intervention

Observations to the same effect were made by McGuinness J in People (DPP) v D 

where she described the trend of not commenting on the evidence as “by no means a 

universal rule.” '̂'  ̂She added: “Comment is permissible if it is made in the course of a fair 

and balanced charge.

The application of these principles can be seen in People (DPP) v O’TooleP^ The 

applicant alleged that he had become involved in the importation of drugs because of 

duress. In his summing up, the judge raised a question as to whether the behaviour of the 

applicant on his arrival in Kinsale was compatible with his assertion of duress, stating:

There has been no communication with his wife who is very, very ill. He is staying in 

the Trident Hotel -  his own bedroom; no telephone calls -  extraordinary behaviour. 

He is back in his own country. He is back amongst his own.^is

He pointed out that the person under whose force the applicant claimed to be acting did 

not stay in the hotel with him and that the applicant was “moving freely around K in s a le ” ^''® 

over a two day period. The charge was the subject of requisitions^”'^ and the trial judge 

recalled the jury, clarifying that the defence argued that the reason the applicant did not

209 [1992] ILRIVl 481 (CCA).

210 Ibid, at 488.

2"''' Unreported, Court of Criminal Appeal, 28 July 2004.

2"'2 Ibid. Paragraph numbers are not provided in the judgment.

2"'3 Ibid. See also the comments of Barrington J on the permissibility of judicial comment in the summing up 
in People (DPP) v O’Regan (Unreported, Court of Criminal Appeal, 25 March 1999).

2"''* Unreported, Court of Criminal Appeal, 25 March 2003.

2''5 Ibid, at page 11 of the judgment.

216 Ibid.

21̂  This practice is explained later in this chapter.
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seek help was that he was too afraid to do so. He also emphasised that it was for the jury 

to decide on the credibility of the applicant's defence. Reviewing the charge on appeal, 

Denham J (as she then was) stated:

There is no doubt that this was a robust charge. Perhaps it is at the outer reaches

of what is appropriate. However, the trial judge did not fall into error. He repeatedly

emphasised that facts were matters for the jury. [He] did not stray across the

boundaries of p r o p r i e t y . ^ ^ s

Arguably this approach, which places a lot of faith in the remedial effect of telling the jury 

that it must reach its own decision and not blindly follow the expressed views of the judge, 

is not sufficiently protective of the accused’s rights. Denham J acknowledged “that it was 

probably clear to the jury that the judge did not have much time for the plea of duress.

It is debatable if any direction, never mind a “formalistic incantation,”220 could redress the 

balance once the jury have formed such a view. The Privy Council has approved the 

statement “that a summing up which is fundamentally unbalanced is not saved by the 

continued repetition of the phrase that it is a matter for the jury.”22i The jury look to the trial 

judge for direction throughout the trial yet it is presumed that it can switch off and not be 

influenced by her comments on the merits of the case. While this approach is consistent 

with the law/facts division of labour between the jury and the judge, it ignores the potential 

impact of the judge’s authority and experience on a lay fact-finding body. The jurors might 

well take into account the judge’s familiarity with trials and defer to her sceptical view of 

the defence case.

Where the judge effectively removes an issue from the consideration of the jury in the 

course of a charge, a resulting conviction will be quashed, as occurred in People (DPP) v 

Clarke.^^^ That was a murder trial in which the accused had raised the defence of self- 

defence. In his charge to the jury the trial judge stated:

2"'® People (D PP) V O ’Toole (Unreported, Court of Criminal Appeal, 25  March 2003 ) at page 19 of the 
judgment.

219 Ibid, at 18.

220 A Sanders and R Young, Crim inalJustice  (3rd ed, Oxford University Press, 2007 ) at 518.

221 M ears v R  [1993] 97 Cr App R 239 at 243, p e r Lord Lane, quoting Lloyd LJ in f? 1/  Gilbey (Unreported, 
Court of Appeal, 26 January 1990).

222 [1994] 3 IR 289  (CCA).

324



While the verdict is open to you, ladies and gentlemen, and you could in theory 

acquit him of all responsibility...it appears to me that the facts...hardly admit of the

possibility of an a c q u i t t a l .

Q uash ing  the  conviction,224 O ’F laherty  J observed :

To say to a jury that something is only theoretically possible is in effect to invite 

them not to consider it at all...[T]he judge went beyond commenting on the 

particular facts of the case; his direction was bound to be taken by the jury as a 

direction on a matter of law and that really amounted to a direction to them not to 

consider in any realistic way the defence of se lf-d e fe n ce .225

It is reasonable for the judge to remedy inaccurate or “highly emotive”^̂ ® comments by 

counsel in her summing up, thus ensuring fairness. There is an important difference 

between the trial judge who sets out the defence clearly to the jury and who is then critical 

of it (while emphasising that the jury itself must decide) and the trial judge who 

summarises the defence case inaccurately or too briefly. The Court of Criminal Appeal has 

quashed convictions in the latter instance on a number of o c c a s i o n s . ^ ^ /

The law in England in relation to judicial comment when summing up is very similar to that 

in Ireland. The Court of Appeal has recently observed: “The fact that the weight of 

evidence is heavily against the defendant does not mean that a judge is biased or unfairly 

represents the case when he reflects that in the summing up.”^̂  ̂The Court gives a wide 

discretion to trial judges in this area. For example, references to only one co-accused in

223 Ibid, at 301.

22'' It was quashed on the basis of two irregularities; the judge’s comment in relation to the theoretical 
possibility of acquittal and his misdirection of the jury on the subject of statements made by the applicant to 
the Gardai.

225 [1994] 3 IR 289a t 301 -302.

226 O’Brien v DPP [2005] 2 ILRM 444 at 453, per McCracken J.

227 See, for example, People (AG) u S/nger [1961] 1 Frewen 214; People (DPP) v Nugent [^964] 1 Frewen 
294; People (DPP) v Shanahan [1978] 1 Frewen 417.

228 R V Clarke [2012] EWCA Crim 9 at para [50], per Elias LJ. For the proposition that judicial comment on 
the strengths and weaknesses of the evidence is permissible in the summing up, see R v Henrick [2002] 
EWCA Crim 308 at para [22]; R v Ungvari [2003] EWCA Crim 2346 at para [71], See also R v Wood [1996] 1 
Cr App R 207 and R v Bowden [1999] Cr App R 176.
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the summing up when giving examples applicable to all of them did not give rise to a bias 

issue \n R v  Taylor.^^^ Stanley Burnton LJ opined: “ [l]t would have been very much better if 

he had also used other Defendants in his e x a m p l e s . H o w e v e r ,  he concluded that the 

trial judge had made it clear that what he was saying was relevant to the other accused in 

the case also. A summing up stating that counsel “purported  to give a description of what a 

carousel fraud was’’^ '̂' was held to be unobjectionable, the Court of Appeal adding that to 

raise this matter manifested over-sensitivity .232 The presentation o f the defence and 

prosecution arguments should be kept as sim ilar as possible in the summing up. For 

example, a spirited and informal delivery of the prosecution case, followed by an insipid, 

stiff rendition of the defence case, would be problematic.^33 Sanders and Young are highly 

critical of the Court of Appeal’s generally non-interventionist approach to unfair comments 

in the summing up. They argue, persuasively, that the robustness of jurors in the face of 

such prejudice should not be assumed in the absence of research which supports that 

contention.^S"^ Their comments apply with equal force in Ireland.

One significant difference between the Irish and English procedures is the practice of 

requisitions which exists In Ireland and Northern Ireland. This enables counsel to raise any 

issues they have with the charge in the absence of the jurors after they have been 

charged. If the judge is persuaded by the submissions of counsel, the jury is recalled and 

recharged on the issue which has given rise to concern. If the judge disagrees with the 

requisition and does not re-charge the jury, her failure to do so may be raised on 

appeal By contrast, in England and Wales counsel addresses the judge on matters of 

law in advance of the summing up, to ensure that there is an agreed position on the law.

Judge Kenneth Deale, who shortly afterwards became a High Court judge, argued in the 

late 1960s for the abolition of judicial comment on the evidence. He cited the potential for 

misbehaviour by judges and prejudice to the accused, and believed that the practice

229 [2010] EW C A  Crim 830.

23° Ibid, at para [67].

23'' R  1/  M cDonnell [2009] EW C A  Crim 1456 at para [25]. Emphasis added.

232 ibid, at para [26],

233 See, for exam ple, R  v Andrew  [2010] EW C A  Crim 798 at paras [9] -  [10].

234 Sanders and Young, above note 220, at 519.

235 For an exam ple of where the refusal of a trial judge to accede to a requisition becomes an issue on 
appeal, see People (D P P) v Huibregtse [2010] IE C C A 69 .
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rendered trial by jury “a mere facade.”236 The authors of research conducted for the New 

Zealand Law Commission have warned that judicial comment on the evidence may skew 

the dynamics of jury deliberation, with jurors who hold the same view as the judge using 

that to pressurise dissentients into capitulation.^s^

Judicial comment on the evidence represents a trespass on the fact-finding province of the 

jury, and one which most likely exists because of a suspicion that juries are not competent 

to assess the evidence without assistance. As has been seen, the case-law attempts to 

preserve the incompatible principles of a fair trial and adverse comment on the evidence 

by the judge. When one reflects that fact-finding is the jury’s raison d'etre, and the sphere 

in which one would expect heightened judicial deference, the continuing existence of 

comment on the facts by judges is surprising.

Guidance on deliberations

As has been seen, juries are charged in relation to the substantive law and the facts. They 

are not told how to approach their deliberations, however. In Chapter 5 it was argued that 

the English case-law on bullying allegations from jurors demonstrated the need for jury 

instructions on interpersonal relations in the jury room. This section considers the related 

but broader theme of whether guidance on how to structure and conduct deliberations 

should be given to juries, and argues that it should.

If the essence of the summing up is “an explanation of the basic function to be discharged 

by the jury and the parameters within which they must o p e r a t e , t h e  absence of any 

guidance about the conduct of deliberations is a curious omission. According to Marder: 

“Judges have shown restraint, for fear of intruding in decisions that are supposed to rest 

entirely with the jury.”239 However, as Denham J stated in the context of providing civil 

juries with guidelines about the calculation of damage awards in defamation cases: 

“[Ijnformation does not fetter discretion.”2“̂ ° While some judges may briefly provide some 

principles -  the jurors should listen carefully to each other’s views, for example -  it is

236 Deale, above note 208, at 9.

237 Young et al, above note 121, at 56.

238 Walsh, above note 111, at 928.

23® Marder, “ Instructions”, above note 123, at 503.

2'*° De Rossa i/ Independent Newspapers [1999] 4 IR 432 at 477.
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generally assumed that the jurors will figure out a decision-making process which will 

produce a just verdict. There is nothing to suggest that jurors fail to do this, but there are 

growing calls for the summing up to include some reference to the deliberative process, if 

only to avoid the juror confusion and consequent wasted time which may be caused by 

omitting direction on this central issue. Reflecting on the absence of deliberation 

instruction, Hans and Vidmar have observed: “[F]ew jurors have had any past experience 

on juries. It is no wonder, then, why jurors are sometimes initially bewildered as they first 

sit down to deliberate.

In his 2001 Review, Auld LJ recommended that jurors should be given guidance about the 

selection of the foreman, the role of the foreman and the conduct of deliberations.242 jh e  

dearth of information on these issues was also highlighted as a problem by English jurors 

in a 2004 report on their experiences of jury service.^^^ In Thomas’ 2010 study of persons 

who had undertaken jury service, 67% opined that “jurors should be given more 

information about how to conduct deliberations.

In /? (/ Thompson, a  conjoined appeal involving disparate issues of juror misconduct,^'*^ 

Lord Judge referred to the results of the Thomas research. He was receptive to the idea 

of guidance, stating:

What is needed is guidance from the judge which reminds the jury that each 

member has an equal responsibility for the verdict, that it is inevitable that different 

views will be expressed about different features of the case, and there must be 

reasonable give and take between the members of the jury, with an opportunity for 

each to be heard and his or her opinions considered. No formula can be 

prescribed.”

241 V p Hans and N Vidmar, Judging the Jury (Perseus Publishing, 1986) at 102.

242 Auld, above note 48, at 220-221 and 521.

R Matthews, L Hancock and D Briggs, Jurors’ Perceptions, Understanding, Confidence and Satisfaction in 
the Jury System: A Study in Six Courts (Home Office Online Report 05/04, 2004) at 36. The report is 
available at: http://webarchive.nationalarchives.gov.Uk/20110218135832/http://rds.homeoffice.gov.uk/rds/ 
pdfs2/rdsolr0504.pdf (last visited 24 July 2012).

244 Thomas, above note 147, at 39.

245 p o l l ]  2 All ER83.

246 Thompson is discussed in Chapter 5.
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Lord Judge’s statement immediately raises the issue of how carefully any guidance would 

have to be drafted. His suggested wording echoes the content of the controversial 

Watson^‘̂ '̂  direction, which was referred to in Chapter 5. Watson is an instruction which 

can be given to deadlocked juries (juries which have deliberated for a considerable period 

without reaching a verdict) in England and Wales. Such a direction is sometimes referred 

to as a “dynamite charge”^̂ ® or “post-impasse charge” '̂̂  ̂and its purpose is to “nudge’’25o 

the jurors towards a verdict. The main elements of the Watson direction are to emphasise 

the collective duty of the jurors and the need for give and take, elements which are present 

in the suggested general guidance proposed by Lord Judge. Directing juries in this way 

has been subject to judicial criticism in other jurisdictions.

in Black v R^5i the High Court of Australia criticised a trial judge’s direction on the 

necessity for “give and take” between the jurors, stating that it “might be taken to suggest, 

wrongly.. .that a juror is to compromise with other jurors in reaching a verdict.”^̂  ̂ In similar 

vein, the court also disapproved of the trial judge’s reference to the fact that jurors had a 

collective as well as an individual duty. The appellate court stated that this might have 

given the impression that a dissenting juror should subordinate her opinions to those of the 

majority. The 6/ac/( direction, set down in that case, emphasises that jurors should not 

change their bona fide opinions on the evidence for the sake of conformity. The direction 

instructs the jurors to listen to the views of others and to be open to persuasion, but the 

dominant emphasis is on the need to be true to one’s own genuinely-held position:

If, after calmly considering the evidence and listening to the opinions of other jurors, 

you cannot honestly agree with the conclusions of other jurors, you must give effect 

to your own view of the evidence.^sa

247 The direction was formulated by the Court of Appeal in R \/ Watson [1988] QB 690, replacing the direction 
set down \n R v Walhein [1952] 36 Cr App R 167. The Wahlein direction referred to the “great public 
inconvenience and expense” which would be caused if the jury could not agree on a verdict. [1952] 36 Cr 
App R 167 at 168.

The direction is commonly referred to in these terms in the United States. The leading case there is Allen 
V United States (1896) 164 US 492.

State o f Utah v Harry (2008) 2008 UT App 224 at para [10], per McHugh J.

250 ^ Pinches [2010] EWCA Crim 2000 at para [1], per Moses LJ.

251 [1993] 118 ALR 209.

252 Ibid, at 213.

253 Ibid, at 214.
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This wording is preferable to that of Lord Judge, as it emphasises consultation within the 

group but importantly also underlines the importance of individual perspective and the 

requirement of being true to that. Other matters could also be raised in a direction on 

deliberation. In addition to emphasising the need to listen to other views, Marder 

advocates telling jurors that each of them should participate in the discussion and avoid 

stereotyping other jurors.^^'* She refers to an American judge who advises juries to avoid 

voting early in deliberations.^^s This matter will now be discussed.

In their famous study Hastie et al identified two contrasting styles of jury deliberation. They 

simulated a murder trial by showing a video of a condensed trial to 59 mock juries. The 

deliberations of each jury were video-taped and analysed. The approaches to deliberation 

which emerged were labelled evidence-driven and verdict-driven. Evidence-driven juries 

discussed the evidence and combined it with their own personal experience to construct a 

narrative (the “story model”) which led to a verdict.^^e Of the evidence-driven process 

Hastie et al said: “[Njot until toward the conclusion of deliberation does discussion 

emphasize the task of verdict c la s s if ic a t io n .T h is  style of decision-making has been 

said to “produce a deliberation consistent with legal system ideals.”258 By contrast, verdict- 

driven juries focussed on the outcome of the deliberations and began by taking a vote to 

discover the state of opinion and how far away from agreement they were. Votes were 

taken at regular intervals until a verdict was reached. The deliberations of verdict-driven 

juries were “relatively hurried,...less respectful of...others’ persuasiveness and 

openmindedness [sic], and less vigorous in d i s c u s s i o n . Hastie et al had 19 evidence- 

driven juries, 24 verdict driven and 26 with a mixed deliberation style in their study.^^o This

Marder, “Instructions”, above note 123, at 503, note 238.

255 Ibid.

256 See N Pennington and R Hastie, “The Story Model for Juror Decision Making” in R Hastie (ed). Inside the 
Juror: The Psychology of Juror Decision Making (Cambridge University Press, 1994) 192.

257 R Hastie, S D Penrod and N Pennington, Inside the Jury (Harvard, 1983) at 163.

258 D J Devine, J Buddenbaum, S Houp, D P Stolle and N Studebaker, “Deliberation Quality: A Preliminary 
Examination in Criminal Juries” (2007) 4(2) Journal of Empirical Legal Studies 273 at 296.

259 Ibid, at 165.

250 Ibid, at 164. For the purposes of their study Hastie et al characterised as evidence-driven those juries 
which took the first vote after at least 40 minutes of deliberation and verdict-driven as those which took a 
vote in the first 10 minutes. Juries described as “mixed” took a vote between 10 and 40 minutes into 
deliberation.
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model has been described as “an overly simplistic and false d i c h o t o m y . T o  the extent 

that juries which defer a poll will not automatically have better deliberations or a more just 

outcome than those which take a vote imme d ia te l y , i t  is a fair criticism. Although the two 

deliberation styles have been identified in subsequent r e s e a r c h , i t  has also been found 

that deliberations which begin with a vote do not necessarily exhibit the indicators of 

verdict-driven juries, and may go on to deliberate in an evidence-driven way.^^^ 

Nevertheless, the categorisation devised by Hastie et al serves as a generally useful 

framework within which jury deliberation may be analysed.

One of the significant differences between the deliberation styles lies in the fact that 

entrenched positions are likely to be created in verdict-driven juries, making arrival at a 

verdict more difficult. Empirical studies have consistently demonstrated that beginning the 

deliberations with a vote creates factions which are pitted against each other.^^s The result 

is “competitive rather than collaborative d i s c u s s i o n ” 2 6 6  with an increased chance of a 

deadlocked jury. In the words of Hannaford-Agor at al\ “Publicly stating one’s position on a 

topic tends to solidify those opinions. Declaring a vote early in jury deliberations could 

produce a similar effect [by] polarizing o p i n i o n s . T h e  New Zealand Law Commission’s 

research on real jurors found that early votes often occurred because jurors “had little idea 

how to go about their deliberations or where to begin. The poll was a substitute for a 

structured and organised approach to the i s s u e s .

A study by Waters and Hans illustrates that there is a strong correlation between first votes 

and ultimate verdicts, and that this is particularly acute where there is a large majority in 

favour of a particular verdict. In the study, American jurors answered post-verdict

Young et at, above note 121, at 42.

262 Ibid.

263 See, for exannple, P C Ellsworth, “Are Twelve Heads Better than One?” (1989) 52 Law and Contemporary 
Problems 205 at 215; Devine et al, above note 253, at 295.

26“* L Ellison and V E Munro, “Getting to (not) Guilty: Examining Jurors’ Deliberative Processes in, and 
Beyond, the Context of a Mock Rape Trial” (2010) 30(1) Legal Studies 74 at 81.

265 See, for example, Hastie et al, above note 257, at 163 -  165; P L Hannaford-Agor, V P Hans, N L Mott 
and G T Munsterman, Are Hung Juries a Problem? (The National Center for State Courts, 2002) at 65 and 
Ellison and Munro, ibid, at 82.

266 Ellison and Munro, ibid, at 82.

267 Hannaford-Agor et al, ibid, at 85. The report is available at: http://www.ncsconline.orgAA/C/Publications/ 
Res_Juries_HungJuriesProblemPub.pdf (Last visited 24 July 2012).

268 Young et al, above note 121, at 42.
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questionnaires. Twenty-four per cent of participants said that they changed their minds in 

relation to the verdict during d e l i b e r a t i o n s However, in spite of this shift in the 

perspectives of individual jurors, there was a strong correlation between the verdicts which 

emerged following the first vote and the verdict which was ultimately delivered. Waters and 

Hans found that where there was a strong majority in favour of a verdict at the first vote 

stage, in almost 90 per cent of cases that was the verdict of the jury.^^o Hans has 

summarised the findings as demonstrating that “[mjajorities usually rule.”27i She adds that 

although the situation in the film 12 Angry Men, where a lone juror convinces his fellow 

jurors to change their minds, is far from the norm, it can happen from time to time.

The empirical research prompts the question of whether directions about delaying a vote 

until the evidence has been discussed should be given. The authors of a meta-analysis of 

almost 50 years of empirical data on deliberations have made the following 

recommendations:

[T]he results of numerous studies are consistent with the notion that the quality of 

deliberation might be improved by having judges provide more guidance to 

jurors...In particular, judges might forcefully instruct juries to adopt an evidence- 

driven deliberation style such that no vote is to be taken before the evidence has 

been fully discussed...Judges should also emphasize that earlier votes are not 

binding, nor do they commit an individual to a particular perspective. Finally, judges 

could stress that all jurors should participate throughout deliberation and actively 

seek the input of other members...On all of these matters, of course, jurors...may 

choose to act otherwise.^^^

The New Zealand Law Commission recommended that posters be placed in jury rooms 

advising jurors that it is better to start deliberations with a discussion rather than a vote.^^^ 

The research on the powerful persuasive momentum behind a majority of jurors with a

269 N |_ Waters and V P Hans, “A Jury of One: Opinion Formation, Conformity and Dissent on Juries” (2009) 
6(3) Journal of Empirical Legal Studies 513 at 522.

2̂ 0 Ibid.

V P Hans, “Deliberation and Dissent: 12 Angry men Versus the Empirical Reality of Juries” (2007) 82 
Chicago-Kent Law Review 579 at 589.

2̂ 2 D J Devine, L D Clayton, B B Dunford, R Seying and J Pryce, “Jury Decision Making: 45 Years of 
Empirical Research on Deliberating Groups” (2001) 7(3) Psychology, Public Policy and Law 622 at 709.

273 New Zealand Law Commission, Juries in Criminal Trials (NZLC R69, Wellington, 2001) at 111.
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particular view may be of less application in Ireland and England because of the 

permissibility of majority ve r d i c t s H o w e v e r ,  it provides a useful context in which to 

reflect on the desirability of a direction aimed at ensuring that jurors remain true to their 

personal views on the evidence, and only change them when they are genuinely 

convinced by the majority. The question of whether juries should receive deliberation 

guidance has not arisen in Ireland, but the debate is gathering pace in England and Wales 

and the United States. It remains to be seen if it will lead to legal change in those 

jurisdictions.

Conclusion

In this chapter it was suggested that the application of the presumption of competence and 

of exceptions to the presumption may be seen in the context of the Law of Evidence and 

trial procedure. The presumption is applied to the extent that the Irish and English 

judiciaries believe that juries have the capacity to disregard inadmissible evidence. 

However, empirical studies have found directions to disregard such evidence to be of little 

value.

In some areas the presumption can operate to deprive jurors of assistance in the 

discharge of their role. Only in recent years has a consciousness developed of the need 

for jury instructions to be clear and concise, and of the advantages of written materials in 

supplementing the summing up. The lack of guidance given to jurors in relation to the 

conduct of deliberations is another example of the presumption acting to thwart the helping 

of juries in a common-sense way.

Judicial comment on the facts was analysed as an area in which the judiciary trespasses 

on the jury’s domain and attributes incompetence to the jury. It was argued that this 

practice should cease because of its potential to prejudice accused persons.

Another exception to the presumption was identified in the context of the exclusionary 

rules relating to hearsay and bad character evidence, which are partly based on 

assumptions about jurors’ limited abilities. Empirical research was again invoked to 

demonstrate that these assumptions are questionable, with ramifications for the current

2̂ "* Many American States require unanimous verdicts. Waters and Hans’ study found that 38% of the real 
juries they reviewed which had delivered a unanimous verdict contained at least one juror who would have 
given a different verdict if trying the case alone. Waters and Hans, above note 269, at 523.
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Irish law. The reform of English law in a way which, despite its shortcomings, is more 

consistent with the presumption of competence was highlighted. There is irony in the fact 

that the areas in which the Irish courts are most suspicious of jury abilities, namely 

hearsay and bad character, may in fact be those in which the jury would acquit itself better 

than some of those highlighted elsewhere in this study.



CONCLUSION

In conducting a detailed analysis of the Irish criminal jury, this thesis has sought to identify 

and establish the application of a presumption of competence to the jury by Irish judges. It 

has also identified a similar presumption at work in England and Wales. Judges do not 

state explicitly that a presumption of competence is applied to juries, nor do they consider 

if the presumption has been rebutted on the facts before them. However, many instances 

have been identified where judges have expressed a general belief in the competence of 

juries, amounting to an oblique invocation of the presumption, and have followed such a 

statement by dismissing appeals on jury-related issues. The unstructured and implicit way 

in which the presumption has been applied means that it has never before been explicitly 

identified by a judge or academic commentator.

The thesis has also argued that the presumption of competence is derived from intuitive 

and ideological value judgements, rather than from any substantive evidence about jury 

behaviour. It is rare forjudges in Ireland and England to refer to empirical studies in 

support of particular claims they make about juries."' Neither do they cite such research in 

support of their general assumption that jurors are competent. This represents a contrast 

with practice in the United States, where for many years judges have derived assistance 

from the findings of jury scholars.^

In analysing the effect of the application of a presumption of competence, it has been 

suggested that a large body of empirical research contradicts the beliefs of the judiciary. 

This may be seen in areas such as the assumed efficacy of judicial directions to disregard 

inadmissible evidence and the assumed inability of jurors to evaluate hearsay.

The values which underpin the idea of a trial by twelve lay people are indeed laudable. It is 

trite to say that sometimes institutions fail to act and deliver in accordance with their 

mission statements. However, to say this in relation to the jury is to say something which

■' Among the few exceptions are the judgment of Charleton J in Byrne v DPP [2011] 2 IR 461 (HC) [referring 
to W Young, N Cameron and Y Tinsley, Jurors in Criminal Trials Part Two: A Summary of the Research 
Findings (New Zealand Law Commission, Wellington, 1999)] and the judgment of Lord Judge in R \/ 
Thompson [2011] 2 All ER 83 (CA) [referring to C Thomas, Are Juries Fair? (Ministry of Justice Research 
Series 1/10, February 2010)].

2 See, for example, Grigsby v Mabry (1985) 758 F 2d 226; United States v Warner {2QQ1) 506 F 3d 517.
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the courts seem unprepared to accept. Consciousness of the capacity for jury error is 

remarkably absent from much of the case-law reviewed in this study.

So ingrained is the belief that jurors are unlikely to act in contravention of their oath that 

the Law Reform Commission saw fit to comment; “It has to be acknowledged that juries 

like judges, are human and as such they can misbehave and indeed make errors. \ n  R v 

Mirza,^ Lord Rodger stated: “Like any other human institution...trial by jury in criminal 

cases is neither perfect nor infallible."^ In spite of this, however, he believed that 

allegations of juror misconduct received post-verdict should not be investigated, in order to 

protect public confidence in the jury system.® In his forceful dissent in Mirza Lord Steyn 

observed pithily; “A jury is not above the law.”^

To a large degree, the presumption of competence is probably founded on judicial 

pragmatism. It is too difficult to countenance that the tribunal which tries the most serious 

offences in the criminal code may sometimes fall short of perfection. Judges may fear that 

if jurors are not presumed to be competent, a can of worms will be opened in which the 

finality of verdicts will be disturbed and the jury system itself called into question.

The presumption is also undoubtedly founded on a general belief in the values 

underpinning jury trial, in particular that the facts in serious criminal cases should be 

adjudicated upon by laypeople. This belief is based in part on the historical origins of jury 

trial, on the rhetoric which has grown around the institution and on the idea that jury trial 

accords the best protection to the rights of accused persons.

The presumption would be easier to defend if the jury system operated in a more 

transparent manner. Clearly, juries could not function if their decisions were made in the 

full glare of the public view. However, the current impediments to research involving “real" 

jurors go further than is necessary to protect jurors and the finality of their verdicts.

 ̂ Law Reform Commission, Jury Service (LRC CP 61-2010 , Dublin, 2010) at 185. 

M 2004] 1 AC 1118 (H I).

5 Ibid, at 1176.

® The judgment in Mirza is discussed at length in Chapter 5.

 ̂ [2004] 1 AC 1118 at 1131.
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In addition to the lack of information on how actual juries function, there are many other 

factors which weigh against the maintenance of a presumption of jury competence. Jurors 

are untrained lay people placed in a foreign environment. As was discussed in Chapter 7, 

they do not receive guidance on the conduct of their deliberations. If it was not previously 

obvious that sometimes jurors would misbehave, the incidents which have come to light in 

England and Wales in the past decade leave no room for doubt. It has been said that 

these disclosures demonstrate “judicial naivety as regards the integrity of the jury.”  ̂ It is no 

longer sustainable to assume the best of the jury in the wake of these revelations. As 

Langbein has observed;

Despite its merits, jury trial has always been fraught with danger. Jurors... decide 

without giving reasons, they have no continuing responsibility for the consequences 

of their decisions, and their verdicts are quite difficult to review.^

This thesis demonstrates that these factors, which combine to make a case against always 

assuming the best of juries, tend to be overlooked by the judiciary in Ireland and in 

England and Wales.

In terms of future directions for the presumption of competence, there are a number of 

possibilities. First, it is important that judges and lawyers generally acknowledge the 

existence of the presumption. This would represent an improvement on current practice, 

as it would enable more honest appraisal of its operation within criminal trials. Ideally, the 

presumption should be replaced with an approach of pure neutrality. Judges would no 

longer assume, in the absence of evidence, that jurors are not affected by factors such as 

prejudicial publicity. Where concerns arise about juror conduct or the integrity of the jury in 

any individual trial, clear safeguards should be developed to ensure that any fears about 

competence may be addressed through, for example, standardised judicial warnings to the 

jury not to conduct internet research.

The course which the courts should follow in dealing with juries should also be supported 

by empirical research. A presumption of general applicability may not be suitable or 

desirable if research on real juries reveals that jurors have different competencies in

® N Haralambous, “Juries and Extraneous Material: A Question of Integrity" (2007) 71(6) J Crim L 520 at 523.

 ̂J H Langbein, “Historical Foundations of the Law of Evidence: A View from the Ryder Sources” (1996) 96 
Colum L Rev 1168 at 1194.
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respect of different matters. One can safely say, however, that a presumption of 

competence should not be applied uniformly when it lacks an empirical basis. This thesis 

underlines the need for the creation of an exception to the secrecy rule to permit post

verdict jury research for academic and official purposes. Information on the effect of 

various types of prejudice on Irish jurors, and the efficacy of safeguards in countering it, is 

urgently needed.

We know very little about how Irish juries function and perform. Our faith in the institution 

of the jury is founded on tradition and conjecture. There is a sense that the jury is 

untouchable because of its iconic status and long history. However, this study has 

demonstrated that the jury, and judicial approaches to it, have evolved considerably over 

its life. A questioning and radical approach to jury trial is required. Such an approach 

should be grounded in empirical data, based on research involving real jurors. If our 

history demonstrates anything, it is that if we fail to investigate potentially uncomfortable 

issues we will store up trouble for the future. In the absence of reform, one can see how 

the jury, trying the most serious criminal offences while operating with a presumption of 

competence in a climate of secrecy, could take its place in a long line of fallen idols.
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