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Summary

This thesis examines property division and financial provision on 

m atrim onial breakdown in Ireland. The prim ary question addressed is 

w hether Ireland should move from a separation o f  assets approach, 

ameliorated by equitable distribution, to a regime o f  com m unity  property or 

autom atic  sharing. The thesis draws on extensive academ ic literature 

regarding the basis for sharing matrimonial property and on sociological data 

regarding the operation and effects o f  particular property distribution 

approaches. C om parative approaches to m atrim onial property  are analysed 

using prim ary and secondary sources.

Original research m ethods were used for Chapters  4 and 5 to create a 

detailed picture o f  the Irish system for dealing with matrimonial property 

issues. Chapter 4 contains a qualitative analysis o f  semi-structured 

interviews conducted with 61 Irish legal practitioners specialising in family 

law. Practitioners interviewed included solicitors in private practice. Legal 

Aid solicitors and barristers, and were based in m ultiple locations. Answers 

were analysed using SPSS to identify particular them es and concerns within 

Irish family law regarding matrimonial property division on divorce and 

separation. Chapter 5 contains a quantitative analysis o f  89 divorce, 

separation and judicial separation cases, details o f  which w ere  provided by 

interviewed solicitors. Data provided were analysed using SPSS, resulting in 

a ‘snapsho t’ o f  families involved in family law cases, their m eans and needs, 

case ou tcom es and the reasons ( i f  any) given for property  orders.

Overall, practitioners interviewed criticised judicial inconsistency in dealing 

with family property issues, leading to difficulties in predicting outcom es 

and advising clients. Nevertheless, the m ajority  felt the existing system was 

preferable to one o f  automatic equal division because o f  its flexibility. 

Practitioner views on judicial inconsistency were supported by the case data.



which showed regional variations in outcomes. The case data also show that 

judges use their discretionary powers to make a wide range o f  orders, 

although they do not commonly give reasons for these and the reasons given 

did not always tally with practitioners’ expectations.

In conclusion, it is contended that marital sharing is properly based on 

partnership concepts, as extensively defined. The marital partnership is more 

fully realised through equitable distribution, where justly used, than through 

the automatic equal sharing o f  marital acquests. This is because equitable 

distribution permits the court to take account o f  the parties’ needs, sacrifices 

and marital investments, with a view to achieving substantive equality, while 

community property is generally too limited in scope and takes little account 

o f  need. However, neither approach to sharing can achieve a truly just 

outcome where family resources are inadequate, necessitating State support 

in appropriate cases. It is submitted that Ireland should not move to a 

community regime at this time, as developing jurisprudence appears to be 

improving consistency and fairness, but suggestions for the improvement of 

existing legislation are made.
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Introduction

Part I: Introduction

This thesis examines the division o f  family property on marital breakdown, 

with particular reference to Ireland. Property matters are o f  major concern on 

divorce and separation. Adequate financial support is essential if former 

spouses and their children are to avoid poverty; property allocation also 

raises serious issues in relation to the fair distribution o f  wealth acquired 

both before and during the marriage. Serious injustice may arise if property 

rights are restricted to the legal owner, since a titleholder may have acquired 

property at least partly due to spousal contributions and support. It also 

seems unfair and harsh to leave a spouse unprotected after a lengthy and 

considerable contribution to family life. Equally, however, injustice may 

arise if  spouses have automatic rights to each other’s property; why should a 

brief marriage grant proprietary interests without any real contribution by the 

acquirer? Yet if discretionary benefits are conferred, how should these be 

quantified? Denying or granting rights may also impact on third parties, such 

as children, who also need protection.

Since the late nineteenth century, Ireland has operated a separation o f  assets 

regime, in which property rights (apart from inheritance rights) are not 

autom atically conferred by matrimony. This has often led to difficulties on 

marital breakdown, where a dependent spouse might be deprived o f  any 

share in the assets o f  the breadwinner. Equitable relief, though important, 

has been limited in scope' and property rights, even in the family home, are 

not conferred by the Constitution.^ For these reasons, the groundbreaking 

redistributive power accorded to the courts in marital breakdown legislation 

since 1989 has been crucial. The current provisions, contained in the Family

' See, e .g ., M ee, ‘Trusts o f  the Family Home: the Irish Experience’ (1993) Conv. 359; 
Delany, E quity an d  the Law o f  Trusts in Ireland 4'  ̂ edn (Dublin, 2007), 181-208.
 ̂L v . L [1992] 2 IR 77, discussed in Chapter 3.
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Law Act, 1995,^ and the Family Law (Divorce) Act, 1996,'' em pow er courts

to make an extensive range o f  orders in respect o f  property owned by either

spouse.^ The only statutory caveats are that orders m ust be in the interests o f  
• • 6justice and constitute ‘proper provision’ for both the spouses and any 

dependent children.^ The court m ust also have regard to specified factors in 

reaching its decision.* Theoretically, therefore, the courts have an alm ost 

unlimited jurisdiction to alter the property rights o f both spouses, 

irrespective o f  when the property was acquired.^

Is this the optimum approach to financial provision, in light o f factors such 

as equality, justice and need? Or should Ireland move to a form o f  autom atic 

sharing, such as a com m unity property regime?'*^ This question has become 

particularly significant because the rate o f  divorce in Ireland has been 

increasing steadily in recent y ea rs .'' A crucial question, therefore, is how the 

current Irish approach to marital property operates in practice. Does it 

consistently achieve a reasonably ju st outcome? Or does its discretionary 

nature lead to erratic and unpredictable decision-m aking? Are the statutory 

powers granted to courts used, and what kinds o f  orders are m ade? What 

factors do judges em phasise in m aking those orders?

 ̂ Hereafter ‘the 1995 Act’.
'' Hereafter ‘the 1996 Act’.
 ̂ S.9( 1 )(a) o f  the 1995 Act and s. 14( I )(a) o f  the 1996 Act.

^S.16(5)ofthe 1995 Act and s.20 (5 )o fth e 1996 Act.
’ S .16(1) o f  the 1995 Act and s.20(1) o f  the 1996 Act (though note that the court ‘shall 
ensure’ proper provision in the divorce context, while it merely ‘shall endeavour to ensure’ 
it injudicial separation).
* S. 16(2) o f the 1995 Act and s.20 (2 )o fth e 1996 Act.
’ The courts may also have regard to property or financial resources which either spouse ‘is 
likely to have in the foreseeable future’ (s.l6(2)(a) o f the 1995 Act and s.20(2)(a) o f  the 
1996 Act).

Under community property (discussed in Chapters 1 and 2), both spouses have an equal 
vested share in the marital property, as defined, and divide it equally among them on 
termination o f  the marriage.
" 3,467 divorce orders were granted in 2006, compared with 2,740 in 2000. The rate o f  
judicial separation has more constant, and is now running under a third o f the divorce rate: 
1099 judicial separations were granted in 2006, compared with 1025 in 2000, with some 
fluctuations in between. See further: Courts Service, Annual Report 2006  (Dublin, 2006), 
124.
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Unfortunately, there are grave difficulties in answering these questions. 

Hitherto, the in camera rule has rendered the systematic reporting o f  cases 

and analysis o f  judgments all but impossible, though this position is 

improving.'^ Even so, cases frequently settle before hearing, orders are often 

consensual, there are relatively few written judgments (particularly at Circuit 

Court l e v e l ) , a n d  most o f  those contain little theoretical analysis. Only 

anecdotal evidence has been available in relation to the working o f the 

property division s y s t e m . I t  is therefore difficult to establish what approach 

is taken by the courts.

This dearth o f  information makes it difficult to predict probable outcomes in 

marital property cases. Practitioners may be unable to advise their clients 

fully, thus increasing the already high level o f  stress and uncertainty suffered 

during marriage breakdown. The lack o f  data also makes it difficult to 

comment authoritatively on the family property provisions, so that 

legislative policy must largely operate in a vacuum. To date, no research has 

been done to fill this gap; the only extensive empirical or sociological 

evaluations o f  family law’  ̂ are a study on the areas o f  maintenance and the

Although s.40 o f  the Civil Liability and Courts Act, 2004 has since mitigated the strict 
effects o f  the in camera  rule in some contexts (for instance, by permitting the publication of 
case reports, subject to  criteria), it does not explicitly authorise legal researchers to attend at 
hearings other than for the purpose o f preparing a report o f  the judgm ent, or to access family 
law files for other purposes. It may be some time before case reporting reaches a sufficient 
level to permit in-depth quantitative analysis, although the appointment o f  a Family Law 
Reporter by the Courts Service in 2006 may assist with this. Since the appointment o f the 
Family Law Reporter, three ‘snapshots’ o f  the family law system have been published: see 
Courts Service, Family Law Matters (No. I)  (Dublin, Spring 2007), Courts Service, Family 
Law M atters (No. 2) (Dublin, Summer 2007) and Courts Service, Family Law Matters (No. 
3) (Dublin, Autumn 2007).

Judicial separation and divorce cases in Ireland are heard in either the Circuit Court (a 
lower court with original jurisdiction in such cases) or in the High Court (a superior court 
with both original and appellate jurisdiction). Most cases are heard in the Circuit Court, with 
a possible appeal to the High Court, but claims in excess o f  specified amounts are heard in 
the High Court, with an appeal to the Supreme Court.

Limited data available from the Courts Service do not extend to the granting o f  ancillary 
property orders. M aintenance statistics are not related to the figures for divorce and judicial 
separation (Courts Service, Annual Report 2004 (Dublin, 2004). The Courts Service 
attempted to obtain data via a special family law reporter mechanism in 2001, but this 
attempt had to be abandoned (Flockton, ‘The Family Law Reporting Project’ (2003) 1 IJFL 
17).

Other work done has been on family mediation (Conneely, Family Mediation in Ireland

3



deserted wives schem e'^ and a detailed analysis on the operation o f  family 

law generally in the context o f marital breakdow n.’^

This thesis seeks to fill some o f  these gaps and to place the information 

obtained in its full theoretical and com parative context. To this end, research 

interviews were conducted with fam ily law practitioners, and case data was 

obtained for analysis from participating solicitors (a full m ethodology is 

provided below). Interviewed practitioners highlighted problem s with the 

current system, particularly its lack o f  predictability, transparency and 

consistency. N evertheless, the m ajority preferred the flexibility offered by 

equitable distribution to the certainty o f  a comm unity regime, considering it 

more ju st and responsive. The case data revealed a general picture o f  limited 

family resources, where women were significantly more econom ically 

vulnerable than men. However, the data also suggested that both courts and 

negotiators sought to optim ise outcom es by flexible financial arrangem ents, 

if not always in the same way, and that most available orders were widely 

used in appropriate circum stances. Both interviews and case data suggested 

that particular case factors were emphasised by legal advisors and courts, but 

that these were not necessarily identical; it also appeared that some relevant 

factors (such as caring contributions) were often undervalued.

The thesis begins by exam ining the different theoretical and ideological 

issues that arise in relation to property division and financial provision'* and 

some o f the different approaches that might be taken to these issues. Reasons 

for and against marital sharing are analysed, as are some o f  the form s that 

that sharing might take. The argum ents for and against autom atic

(Aldershot, 2002).
Ward, Financial Consequences o f  M arital Breakdown (Dublin, 1990).
Fahey and Lyons, M arital Breakdown and Family Law in Ireland: a Sociological Study 

(Dublin, 1995) (hereafter ‘Fahey and Lyons’). Although Fahey and Lyons’ study did touch 
on the issue o f  property, this was not the key focus, and since the study was carried out prior 
to the coming into force o f  the current divorce legislation, it is now dated. More limited 
general family law research is currently ongoing by the Family Law Reporter, as discussed 
above.

The two are not necessarily the same.
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entitlements and discretionary sharing are particularly examined, as are 

equality concerns.'^ The thesis then examines the operation of a wide range 

o f contrasting approaches to marital property in particular jurisdictions, 

highlighting both the practical advantages and the disadvantages o f the 

different approaches. This is followed by an examination o f Irish law and 

policy in this area. The final two chapters discuss the original research 

conducted for this thesis (outlined above). Ultimately, the question of 

whether Ireland should adopt an approach based on automatic marital 

sharing is addressed, and it is contended that no such change should be made 

at present, though improvements to the current system are suggested.

Part II: Methodology^**

As the in camera provisions prevented access to court files, information of

two kinds was sought from legal professionals experienced in the Irish
21

family law system. First, mterviewees were asked a semi-structured series 

o f questions concerning their own experience and their opinions on the 

workings of the property division system. Second, participating solicitors 

were asked to extract and provide key data from completed cases for the 

completion o f a questionnaire. The objective was to obtain details of 

practitioner views and to compare those views with statistical case data. 

Regional analysis and comparisons between Circuit and High Court 

decisions and settled cases were also possible. Since data could be analysed

Throughout this paper, emphasis will be placed on the position o f  the spouses inter se, 
rather than on the rights o f  creditors or other third parties (e.g ., the children o f  either 
spouse), or the issue o f  property distribution between unmarried couples.

N ote on data: throughout this thesis, excluding som e charts, all percentages are given to 
the nearest percentile unless the percentage is exactly a ha lf (e.g. 23.5% ). Deviations o f  less 
than 5% from expected outcomes were normally regarded as insignificant. Charts exclude 
‘m issing’ values, unless otherwise specified, and show only percentages o f  cases for which 
data are provided.

It proved im possible to access Circuit and High Court records due to the in cam era  rule. 
Seeking information from lay individuals with personal experience o f  the family law courts 
was rejected as participants would necessarily be self-selecting, and there was a serious risk 
that only individuals with particularly strong feelings (most probably negative) would 
volunteer, seriously skewing any data gained. It was also possible that lay participants 
would not recall case details accurately, or might deliberately g ive inaccurate information.
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chronologically, changing patterns could also be noted. The variety o f 

interviewees made it possible to contrast the view s o f solicitors and 

barristers, jun io r and senior counsel, and private practitioners and Legal Aid 

solicitors.

A. Selection o f  Participants

Practitioners were first approached follow ing recom m endations by regional 

Circuit Court offices, where officials were asked for the names o f  solicitors 

dealing with family law in their locality. Other practitioners were 

approached because they were known by the researcher to be engaged in 

family law.^^ Practitioners participating in the project often voluntarily 

recommended others dealing with family law.^^ The sample group was 

therefore to some degree self-selecting and self-perpetuating, but this was 

considered unavoidable in the interests o f  gathering a sufficient num ber o f  

participants.^'’ Legal Aid solicitors in Law Centres were also approached, 

with the support o f  the Legal Aid Board. It was initially hoped to obtain a 

representative sample o f  participants, proportionate to the num bers o f  family 

law cases dealt with in different geographic areas, but this proved 

impossible.

B. Breakdown o f  Interviewed Practitioners

32 solicitors in private practice, 13 Legal Aid solicitors and 17 barristers

This was due to personal acquaintance in three cases, and otherwise due to the 
practitioners’ reputation and publications in the field.

Many solicitors recommended particular barristers.
N o list o f  practitioners specialising in fam ily law  is currently available from the Law 

Society o f  Ireland or the Bar Council. N one o f  the Irish family law journals have letters 
pages and access to a mailing list was likely to prove prohibitively costly.

The difficulty in obtaining precise statistical information as to the number o f  cases dealt 
with in different circuits meant that clear proportions could not be established. M ost Irish 
family law cases are in fact resolved out o f  court and subsequently ruled, but available 
statistics do not differentiate between these cases and cases that went to fiill hearing. The 
proportion o f  cases settled and not ruled is unknown. Finally, the scope o f  research was 
limited by practitioners’ w illingness to participate, and the numbers o f  names recommended  
and the take-up rate varied regionally.
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agreed to participate in the project. One Legal Aid solicitor participated only 

in the case-file study. Accordingly, the interview analysis in Chapter 4 

relates to 12 Legal Aid solicitors only, and the total num ber o f respondents is 

treated as 61, not 62 (Fig. I). O f the barristers interviewed, 10 were junior 

counsel and 7 were senior counsel. Junior counsel generally deal with more 

cases at Circuit Court level (where the vast m ajority o f  family law cases are 

decided), while senior counsel generally operate at High Court level, usually 

in the so-called ‘ample resources’ cases.

Practitioner type

Fig I : Breakdown o f  Interviewed Practitioners

The m ajority o f  interviewees were female;^* within practitioner groupings, 

only Legal Aid solicitors were evenly divided in gender {Figs 2-3)?'^ It is 

unclear whether this reflects the traditional view that family law was 

‘w om en’s w ork’, was purely co-incidental or was the result o f  law 

increasingly becoming a feminised profession.

This was due to tim e constraints.
All senior counsel interviewed were based in Dublin, while the junior counsel were based 

in Dublin, Cork, Limerick and Ennis.
37 practitioners were female while 24 were male.
12 solicitors in private practice were male while 20 were female; six barristers were male 

while 11 were female; six Legal Aid solicitors were male and six were female.
Traditionally, family law tended to be assigned to women, partly because it was low- 

status, non-high earning work, and partly because it was seen as appropriate to women’s 
perceived ‘nurturing’ characteristics (see Connelly and Hilliard, ‘The Legal Profession’. In: 
Connelly (ed.). Gender and the Law in Ireland  (Dublin, 1993)). This seems to have changed
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Practitioner g ender

P rac titio n e r g e n d e r

P ra c titio n e r  type

Fig 2: Overall Gender Breakdown Fig 3: Practitioner Gender by Group

The amount o f  family law work done by participants varied, but well over 

half’’ did over 50% family law work, and m any did more {Fig 4). Almost all 

Legal Aid solicitors did over 75% family law work, while ha lf o f  the private 

practice solicitors did over 50% family law w ork {Fig 5). Over ha lf o f  the 

barristers did over 75% family law work, which may reflect the greater 

specialisation o f  bar work as compared to solicitors’ private practice.

P ercen tag e  of family work

7»-100%

P ra c titio n e r  type

Fig 4: Percentage o f  Family Law Work Fig 5: Percentage o f  Family Work by Group

Over 90% o f  practitioners interviewed stated that over 50% o f  their family 

law work related to divorce and separation, while over 60% did over 75%

since the 1989, 1995 and 1996 A cts granted courts extensive pow ers over fam ily property. 
Several interview ed practitioners com m ented that rises in property values have ensured that 
m any fam ily cases involve relatively  significant assets, stim ulating  practitioner in terest in 
fam ily law.
”  65.5% .
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divorce and separation work as part of their family law work {Fig 6). The 

proportion of Legal Aid solicitors dealing with over 75% divorce and 

separation cases was significantly lower than solicitors in private practice or 

barristers {Fig 7)?^

Percentage relating to divorce and separation

11-25%

% divorce/separation

76-100%

176-100%

b ig 6: Percentage o f  Family Work F ig  7: Percentage o f  Divorce or Separation

Relating to Divorce or Separation Work hy Group

There were no significant gender differences with regard to the amount of 

divorce and separation work dealt with by respondents {Fig 8).

A% divorce/separation

Practitioner gender

Fig 8: Gender Breakdown o f  Divorce and Separation Work

Only 33% o f  Legal A id  solicitors did over 75% divorce and separation work as part o f 
their fam ily law work, compared w ith 62.5% o f solicitors in general practice and 76.5% o f 
barristers, possibly because a greater proportion o f Legal A id  work deals w ith issues such as 
domestic violence. However, all Legal A id  solicitors did over 51% divorce and separation 
work as part o f  their fam ily law work.
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C. Geographic Spread

A fully national survey was impossible due to resource and time constraints. 

Regions were selected for analysis based on the prospective availability of 

participants, the number o f family law cases likely to be dealt with in each, 

and ease o f access. The final geographical spread of respondents is outlined 

in Fig 9, with the largest groups o f interviewees based in Dublin, Cork and 

Galway.^^

Practitioner Base Frequency Percentage

Dublin 26 43%

Cork City & County 14 23%

Galway City & County 7 11.5%

Limerick 4 7%

Ennis 4 7%

Nenagh 3 5%

Co. W icklow 1 2%

Co. Kerry 1 2%

Total 61 100.5%

Fig 9: Geographical Spread o f  Interviewees

Barristers were predominantly based in Dublin {Fig 10), presumably 

reflecting the location o f the Law Library and the high number o f senior 

counsel interviewed, who are necessarily based in proximity to the High 

Court.

Hereafter, references to ‘Cork’ and ‘G alw ay’ include both city and county, unless 
otherwise stated.
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h'ig 10: Practitioner Base by Group

D. Time Scale

Interviews were conducted in three phases (Figs 11-12). The initial phase 

(hereafter ‘the Early stage’) was originally designated as a pilot survey and 

later expanded. These interviews were conducted between June and October 

2001.^"’ Interviews for the second or ‘Middle’ stage occurred between 

February and August 2002.^^ The third or ‘Late’ stage took place between 

August and November 2003.^^ Interviewing over successive periods 

permitted evaluation o f changing attitudes and the impact, if any, of 

changing jurisprudence.

Interview date

21 3%

in terv iew  d a te

P rac titio n er type

Fig II:  Chronological Breakdown o f 

Interviews

Fig 12: Chronological Breakdown by 

Group

23 solicitors and six barristers (including one senior counsel) w ere interview ed at the 
Early stage.

13 Legal A id practitioners and one solicitor in private practice w ere interview ed at the 
M iddle stage.

E ight solicitors and 11 barristers (including five senior counsel) w ere interview ed at the 
Late stage.
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E. Method o f  Approach

Practitioners were initially approached by means o f  an explanatory letter 

outlining the aims and scope o f  the project and guaranteeing anonym ity and 

confidentiality.^^ Permission was requested to record the interview, with a 

power granted to the participant to amend the transcript if  desired. The letter 

was subsequently followed by phone contact. Generally only one solicitor 

within any given firm was interviewed.

The preparation o f  a full transcript was considered necessary for accuracy 

and to reassure participants that information they would prefer not to enter
■jg

the public domain could be deleted (thus hopefully increasing the num ber 

o f participants). The power o f  amendment therefore represented a 

compromise between the desire to have a complete and accurate record o f  

the interview, and the need to encourage participation in the project. Several 

participants were uncomfortable with being recorded; here contem poraneous 

notes were taken and subsequently forwarded for approval.

F. Interview Process and Structure

To protect responses from external influence, participants were interviewed 

individually and in isolation.^^ Interviews were semi-structured. A detailed 

questionnaire was p r e p a r e d , b u t  questioning occasionally departed from 

this to pursue novel points. The questionnaire itself changed over tim e as 

some questions were re-phrased or added.'’* Participants generally did not

A copy o f  the standard letter is contained in Appendix A.
For example, information that might identify the practitioner, or potentially breach the in 

camera provisions.
Two Legal Aid solicitors asked to share an interview in the interests o f  conserving time, 

and the interviewer felt obliged to accede. Separate transcripts were prepared for each 
solicitor and forwarded for approval.

A copy o f  the interview questionnaire is contained in Appendix B.
A question on the standard applied under the 1995 Act was re-phrased, in light o f 

amendments made under the 1996 Act (discussed in Chapter 4). A question on reform was 
added relatively early in the interview process, and questions on the impact o f  two specific 
important cases (K  v. K  [2001] 3 IR 371 and T v.  T [2002] 3 IR 334) were added for the
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have previous sight o f the questionnaire'*^ and were asked simply for their 

spontaneous responses. Questions were occasionally paraphrased for clarity, 

where an interviewee seemed confused.

G. Amendment o f  Transcripts

Nine practitioners’ views altered between the interview and the supply o f

transcrip ts/^  and these returned supplem entary comm ents with their 

transcripts. Other practitioners merely eliminated colloquial or 

ungrammatical expressions, leaving the substance o f  the views expressed 

unaltered.

H. Interview Data Entry and Preparation

Opinions expressed in interviews were analysed using SPSS. The objective 

was to identify themes and to correlate views with professional groupings.'*"' 

Using SPSS was difficult because it required the reduction o f  raw, 

qualitative data into coded variables suitable for statistical analysis. This in 

turn entailed difficult interpretive decisions; for example, in relation to the

issue o f  what factors affected the practitioners’ ability to advise clients on

the likely outcome for property issues in contested cases, approximately 12 

main factors were identified over the total 61 interviews. Not all factors were 

identified by all practitioners, and some other factors were identified by a 

very few practitioners. Practitioners mostly identified one to three main 

factors that they regarded as significant, although not all practitioners 

identifying sim ilar factors described them identically. Since the key factors 

needed to be separately coded for analytical purposes, one o f the primary

Middle and Late interview stages.
This was largely to avoid overloading practitioners, given their heavy workloads. A few 

participants were provided with an advance copy o f  the question sheet on request.
E.g., because o f the decision in T  v. 7’[2002] 3 IR 334.
For example, whether barristers identified different factors as significant, as compared to 

solicitors.
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difficulties was to distinguish between com pletely separate factors, and 

factors that were differently nuanced but essentially the same. Some overlap 

was eventually regarded as inevitable, and accordingly distinctions were 

drawn where practitioners them selves had drawn them, or where it appeared 

clear that separate issues were raised, even within what appeared to be a 

single-factor answer.

A similar difficulty arose in devising a scale for m easuring variables such as 

the degree o f confidence felt by practitioners in advising clients on property 

issues. The question was open-ended and answers were not neatly ‘grouped’, 

necessitating a means o f  evaluating the answers given. This was done by 

devising a scale, in line with what appeared to be the most frequently given 

answers: ‘easy’, ‘not very easy ’, ‘depends’,'*̂  ‘not very easy’ and ‘difficult’. 

Not all respondents used the same language to describe their level o f 

confidence, and therefore it was necessary to do some ‘reading between the 

lines’ in individual cases, to establish the essential response. This was harder 

where practitioners contradicted themselves, for example, by initially saying 

it was ‘easy’, but then stating that it was ‘difficult’ in some circum stances. In 

such a case the only feasible approach appeared to be a recording o f 

‘depends’; in other cases, where the respondent came to a final conclusion, 

that conclusion was recorded. Generally, the response recorded depended on 

the language used,'*^ but allowance must be made for the need for 

interpretation in assessing the significance o f  recorded values.

Another difficulty arose where practitioners answered a question and 

subsequently returned to the topic and made further (occasionally 

inconsistent) comments. Some later remarks explicitly am plified earlier 

points; sometimes it was m erely apparent that the later com m ents were

Some practitioners felt that their ability to advise varied with the type o f  case or property, 
or other factors.

For example, a comment that ‘it’s quite hard at tim es’ could clearly be interpreted as ‘not 
very easy’, w hile a comm ent that ‘on the w hole, it’s fairly straightforward’ might be 
interpreted as ‘easy’.
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germ ane to the earlier answer. In either case the earlier variable was 

m odified to represent the respondent’s final views.

N ot all questions were answered by all practitioners. This was sometimes 

due to changes in the questionnaire."^^ Very rarely a question was 

inadvertently om itted following digressions to pursue points o f interest. 

Som e practitioners were asked the correct question but did not answer it
4 .R

fully or at all. Some answers were am biguous and could not be definitively 

categorised. In these situations no entry was made, and the value was treated 

as ‘m issing’.

A particular issue arose in relation to questions on the com m onest and least 

com m on types o f  ancillary property orders. Some practitioners initially 

assum ed that this question related only to outright property transfers and 

other dealings with specific assets. In fact, the intended focus was on all 

types o f  ancillary orders related to property, including maintenance, 

pensions, settlements, blocking orders and financial compensation orders. 

Practitioners frequently confined their answers to those orders dealing with 

more tangible assets; the misunderstanding was usually clarified following 

queries or comments from either side, but may have gone uncorrected in 

some instances. A question therefore hangs over the data obtained in answer 

to  these questions and the use (or non-use) o f  ancillary orders dealing with 

assets other than cash or real property may have gone under-reported.''^

A final difficulty concerned data that could validly be entered under a 

num ber o f  different variables. For example, practitioners often stated that 

ancillary orders would usually be made in relation to the family home, and

For exam ple, the questions regarding the impact o f  T v. T [2002] 3 IR 334 and K  v. K  
[2001] 3 IR 371 were introduced only after the cases had been decided.

For exam ple, som e practitioners focused solely  on one aspect o f  the question, or answered 
the question with information that was not relevant.

This possible misapprehension appears most likely to impact on the reporting rate for 
maintenance and pensions, which were som etim es regarded as not being quite ‘property’ 
related.
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then instanced some com m on orders under this h e a d i n g . O n e  issue here 

was whether this type o f  response should be entered under the generic 

heading ‘family hom e’, or under a separate variable for each type o f  order 

relating to the home, or both. Eventually the language used by the 

interviewee was followed, and the response was entered under both the 

generic and the specific heading, if  that seemed most accurately to represent 

what was said.^'

This difficulty also arose in relation to the final question, regarding reform. 

Although the question only requested suggestions for a single reform, many 

practitioners offered several suggestions, all o f  which were entered under 

separate variable headings. Some suggestions could legitimately be entered 

under two headings,^^ so it was ultimately decided to focus on the key issue 

being stressed by the interviewee.

I. Note on Identity Codes

For anonymity, practitioners are not identified by name in this thesis but 

have been allocated identification codes in line with their practitioner 

category. Solicitors in private practice are identified by the letter ‘S ’,^̂  Legal 

Aid solicitors are identified by the letters ‘LA S’,̂ '* and barristers are 

identified by the letter

Such as outright transfers to the other spouse, a buy-out by one spouse, a deferred sale etc.
Ultimately, for analytical purposes, the generic heading proved more useful.
For example, som e practitioners suggested that court procedures should be amended to 

cater for improved discovery. This could be classified as either a procedural change or 
specifically a discovery reform. Similarly, som e practitioners proposed heavier sanctions for 
non-compliance with discovery, which could be classified under either ‘discovery’ or 
‘sanctions’. This is discussed further in Chapter 4.

For example, S I .
For example, LAS 1.
For example, B l. N o distinction is made between junior and senior counsel.
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J. Case Questionnaires

Participating solicitors were asked to examine their most recently completed 

divorce and separation files and to supply data in accordance with a detailed 

questionnaire. The objectives o f this part o f  the research were: to obtain data 

on applicants and respondents in marital breakdown cases, to analyse trends; 

to analyse patterns o f asset distribution on divorce, judicial separation and 

separation; to analyse factors influencing courts in m aking ancillary property 

orders; to exam ine regional variations in orders made; to analyse differences 

in outcome between private practice and Legal Aid cases; and to compare 

actual outcom e patterns with practitioner perceptions, as established in the 

interview analysis.

Respondents were generally presented with a range o f  responses, with 

occasional ‘open’ questions. Although the primary focus o f  the case study 

was on the type o f  orders made and the reasons given for them, key 

contextual information was also o b t a i n e d . T h e  questionnaire o f Fahey and 

Lyons in their work on family law provided a helpful model as to how 

questions m ight be phrased and laid out, though much o f  the information 

sought for their study was quite irrelevant here, where the focus was on 

property issues.^’ Several additional questions were added during the 

research, at the suggestion o f interviewees.^* A full copy o f  the final Case 

Questionnaire is provided in Appendix Data obtained were analysed

For instance, whether the spouses were both employed, how long they had been married 
or living apart and whether there were dependent children.

Nevertheless, a number o f  questions were taken from Fahey and Lyons’ questionnaire, as 
follows: Questions 4, 5, 6, 7 and 8 o f  Section II o f  the Case Questionnaire correspond with 
Questions 8, 9, 7(a), 7(b) and 10 o f  Fahey and Lyons. Questions 3 and 4 o f  Section III o f the 
Case Questionnaire corresponds with Question 22(a) and (b) o f  Fahey and Lyons. Question 
1 o f  Section V o f  the Case Questionnaire corresponds with Question 20(a) o f  Fahey and 
Lyons. See Fahey and Lyons {supra, n .l7). Appendix 2; a copy o f  the Case Questionnaire 
for this thesis is contained in Appendix C.

For instance, several practitioners felt that the incidence o f  blocking orders and orders 
extinguishing succession rights should be analysed, and questions were added to this effect. 
However, only partial data was obtained, which proved analytically useless.

Some data transpired to be largely superfluous. For instance, children’s ages proved 
irrelevant to property orders, as the real question seemed to be simply whether or not there
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using SPSS.

Questionnaires were com pleted by the researcher in accordance with details 

supplied by participating solicitors. M ost solicitors supplied data for tw o  

q u estio n n a ire s .C o n fid en tia lity  was assured and no client names or 

identifying details were sought.^’ One difficulty related to case selection, as 

practitioners were inclined to offer ‘interesting’ cases, reducing the random 

element o f  the s a m p l e . T o  avoid this, participants were asked to locate their 

two most recently com pleted divorce or separation files, in which ancillary 

property orders were made, on the basis that this would be sufficiently  

random, the cases would be fresh in the practitioners’ minds, and (probably) 

still to hand.^^

Total cases: 89 100%

Private cases: 65 73%
Legal Aid cases: 24 27%
Divorce cases:

32 36%
Judicial separation 53 60%
cases:
Separation cases: 4 4%

Fig 13: Overall case breakdown

89 case questionnaires were com pleted, almost three quarters by private 

practitioners ( ‘private cases’) and just over a quarter by Legal Aid

were dependent children.
One solicitor preferred not to complete any case questionnaires; three completed one only. 

One practitioner was unable to complete any questionnaires at the time o f  the interview but 
subsequently forwarded two completed questionnaires. Four practitioners completed three 
questionnaires.

Practitioners were also assured at the outset that they were at liberty to refuse to answer 
any question which they felt could infringe client confidentiality, though in the event none 
did so.
“  Fahey and Lyons dealt with this difficulty by asking their participants to locate the files of 
clients whose names began with random letters (Fahey and Lyons, supra  n .l7 , 143-144). 
However, this approach did not seem feasible in the present project for numerous logistical 
reasons.

Even so, practitioners might still pick and choose where a number o f cases had been 
decided at a recent court session.
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practitioners ( ‘Legal Aid cases’).̂ '* Cases sampled are summarised in Fig 13. 

Court levels and practitioner types are summarised in F ig  14.

D iv o rces Ju d ic ia l se p a ra tio n s S e p a ra tio n  ag reem en ts

C ircu it C o u rt 30 47 n /a
H ig h  C o u rt 1 5 n /a

P riv a te  cases 23 (72% ) 39  (7 4 % ) 3 (7 5 % )
L eg a l A id  cases 9 (2 8 % ) 1 4 (2 6 % ) I (2 5 % )

Fig 14: Case breakdown: court levels and case types

Practitioners supplying case data were based in multiple locations, as 

previously o u t l i n e d , a n d  the cases were heard in multiple venues {Fig 15). 

The cases were completed between 1999 and 2003.^^

C a se  v e n u e D iv o rces Ju d ic ia l
se p a ra tio n s

S e p a ra tio n
a g ree m e n ts

T otal

N o t a p p lic ab le  /  u n k n o w n 1 2 4 7

D u b lin 14 14 28

C o rk 8 11 19

G a lw ay 2 7 9

L im erick 2 3 5

O th e r 5 16 21

T ota l c ases 32 53 4 89

Fig 15: Case types by venue

^  T h e  q u e s tio n n a ire  did no t asi< w h e th e r  a  c lie n t’s sp o u se  w a s  re p re se n ted  by  a p rivate  
p ra c tit io n e r  o r  had  L egal A id . R e fe ren ces  to  ‘L eg a l A id  c a s e s ’ and  ‘p riv a te  c a s e s ’ th e re fo re  
re fe r  to  th e  ty p e  o f  p ra c titio n e r su p p ly in g  th e  c ase  da ta .

N o  c o u rt lev e l w as  no ted  fo r o n e  d iv o rce  and  o n e  ju d ic ia l  sep a ra tio n .
“  P ra c titio n e rs  w e re  based  in: D u b lin  (14 ), C o rk  an d  C o . C o rk  (1 1 ), G a lw ay  and  Co. 
G a lw ay  (7 ), L im e ric k  (3 ), N en ag h  (3 ), E n n is  (2 ), C o. M ay o  (2 ), C o . K e rry  (1 ) and  C o. 
W ic k lo w  ( I ) .

F o u r c a se s  w e re  co m p le ted  in 1999, ten  in  2 0 0 0 , 56  in 2 0 0 1 , I I  in 2 0 0 2  and  sev en  in 
2 0 0 3 . N o  c o m p le tio n  d a te  w as p ro v id ed  fo r o n e  se p a ra tio n  c ase  as th e re  w e re  still o n g o in g  
issu es.
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Using figures provided by the Courts Service,^* the percentage o f  the 

national total o f  divorces and judicial separations granted by different Circuit 

Courts can be calculated. Comparing the calculations with the sample (albeit 

including the six High Court cases), the sample proportions for Dublin and 

Limerick are within expected limits, but the figures for Cork are high for 

both judicial separation and divorce and those for Galway are high for 

judicial sep a ra tio n .O v e ra ll, the sample does not tally exactly with national 

averages.

The proportions o f  divorce and judicial separation cases in the sam ple were 

also unusual, as the proportion o f  judicial separations™ far exceeded the 

proportion o f  divorces. This appeared to constitute a com plete reversal o f  

average national rates, as divorces nationally outnumber judicial separations 

by almost three to one.’ ’ The sample therefore does not appear to be 

representative in this regard. This was surprising, as the means o f  case 

selection should have ensured a random sample in line with overall case 

patterns. However, it must be recalled that the judicial separation cases  

included ruled separation agreem ents.F u rth erm ore , the stipulation that the

Courts Service, Annual Report 2001 (Dublin, 2 0 0 1); Courts Service, Annual Report 2002 
(Dublin, 2002); Courts Service, Annual Report 2003 (Dublin, 2003); Courts Service, Annual 
Report 2004 (Dublin, 2004).

The proportion o f  judicial separations granted in Cork varied from 20% to 8% o f  the 
national total between the years 2001-2004, and the proportion o f  divorces granted there 
varied from 12% to 8% o f the national total in the same period. Judicial separations in 
Dublin for this period ranged from 24% to 53% o f the national total, and divorces ranged 
from 35% to 44%. Figures in Galway and Limerick were much lower for both divorce and 
judicial separation, ranging from 1% to 5% o f the national total for each.
™ 62%.

Based on figures provided by the Court Service for 2000 to 2002 (Courts Service, Annual 
Report, 2004 (Dublin, 2004), 124), divorce cases constituted 73% o f the total divorce and 
judicial separation cases heard each year.

Two cases were initially described by practitioners as separation agreements, but as the 
agreements reached were subsequently ruled by the court, these cases were reclassified as 
(technical) judicial separations. Two more cases were initially described as judicial 
separations, but later described as consent divorces. It is uncertain whether this was due to 
error in entry (the questionnaires were completed by the supplying practitioner) or changes 
in the course o f  the cases; hence, it was decided to retain the initial classification. One case 
was initially described as a judicial separation, but later described as an agreement between 
the parties alone. As it was uncertain which categorisation was correct, the first one was
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cases should include ancillary property orders may have affected the 

proportion o f  divorce cases supplied; one may speculate that property issues 

may frequently be resolved at the separation or judicial separation stage, so 

that further orders are unnecessary on divorce^^ If this is correct, it is 

impossible to determine whether the sampled cases are representative, as no 

national data are available on the relative proportions o f  divorce and judicial 

separation cases in which ancillary property orders are made. In any event, a 

sampling disparity does not appear problem atic for analytical purposes, as 

outcom es in divorce and separation cases may still be evaluated. Overall, the 

sample provides an interesting ‘snapshot’ o f  the Irish legal system, but it 

cannot be definitively classified as statistically representative.

Cases were categorised as consensual or non-consensual, sometimes with 

difficulty. Ancillary property orders in divorce and judicial separation cases 

are frequently made on a ‘consent’ basis, that is, in line with a negotiated 

settlement. Spouses making separation agreements often have the agreement 

made a rule o f  c o u r t , b o t h  for enforcement reasons and to allow for future 

variation; occasionally judicial separation proceedings are initiated solely for 

this purpose. In any consent case, the court should carefully examine the 

circum stances prior to granting a decree, to ensure ‘proper’ provision is 

being made.^^ This frequently may not happen, due to time pressures, and 

the agreem ent is usually not disturbed unless m anifestly inappropriate. 

Consent cases therefore do not concern a spontaneous judicial decision, and 

accordingly were distinguished from contested cases which did not include 

an agreed financial settlement. However, it must be noted that many so- 

called ‘consent’ cases are in fact bitterly contested until almost the end, so 

that last minute settlements could arguably have been included with

retained for analytical purposes.
The author is indebted to the external examiner, P ro f John Mee, for this suggestion.
No judicial separation order or ancillary property orders can be made once a separation 

agreement is signed, as the parties have already been relieved o f  their duty to cohabit (PO'D  
V. A O ’D  [1998] 1 ILRM 543).

As is constitutionally and statutorily required; see further Chapter 3.
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contested cases.

Despite best efforts to ensure clarity and ease o f  classification, several issues 

(mostly financial) affected the ability to analyse the data obtained. It was 

hoped to compare the spouses’ relative financial positions, but unfortunately 

many solicitors were unable to provide full details o f  spouses’ incomes, due 

to incomplete data, or could only supply a m ixture o f  net and gross figures 

which could not be m eaningfully compared. Businesses did not generally 

have a capitalised value. Financial details such as pensions and property 

valuations were often sketchy. Figures provided in a spouse’s Statem ent o f 

Means were occasionally expressly doubted by the practitioner giving 

them.^* Nevertheless, insofar as analysis was possible, the data obtained 

provide a valuable insight into financial provision in Ireland.

Where, for instance, it was strongly suspected that a spouse was understating his or her
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Chapter 1

The Ideology of Marital Property: Theory and Implications

Part I: Introduction

Historically, three main approaches have been taken to marital property: 

community o f  property, separation o f  assets and equitable distribution.' Of 

these, both equitable distribution and separate property were the products of 

reformatory legislation,^ although equitable distribution is a relative 

newcomer while separate property dominated common law jurisdictions 

from the mid-nineteenth to the late twentieth century. Separate property was 

largely adopted in response to liberal and feminist lobbying to redress the 

injustices resulting from the common law doctrine o f  spousal unity, which 

vested ownership and control of a wife’s property in her husband.^ The 

objective was therefore to promote equality, security and justice for women 

by preserving their separate property entitlements and recognising them as 

individuals with independent rights. The approach taken was based on 

formal egalitarianism and individualism, and each spouse was entitled to 

acquire and retain property independently o f  the other.

This may be contrasted with community property, where particular assets 

owned or acquired by the spouses are treated as a commonly-owned marital

' Equitable distribution might also be view ed as a modified form o f  separation o f  assets. It is 
treated here as a distinct system, as it differs from a pure separation approach in both 
philosophical basis and effect.
■ In Ireland, separate property was implemented by the Married W om en’s Property Acts, 
1865-1907. Under the Married W om en’s Property Act, 1882, any property acquired by a 
w ife after the passing o f  the Act, and all property o f  a woman who married after 1882, 
remained her separate property. However, the doctrine o f  restraint upon anticipation was not 
abolished until the passing o f  the Married W om en’s Status Act, 1957. An equitable power 
o f  distribution was introduced by the Judicial Separation and Family Law Reform Act, 
1989, later replaced by the Family Law Act, 1995 (in the context o f  Judicial separation) and 
the Family Law (D ivorce) Act, 1996 (applicable on divorce). However, it is probably true to 
say that a full equitable distribution regime has not yet been implemented in the Irish 
context; this w ill be discussed in Chapter 3.
 ̂ This was subject to limited legal protections. See Holcom be, fVives an d  Property: Reform  

o f  the M arried  Women's P roperty Law in Nineteenth C entury E ngland  (Oxford, 1983) for a 
detailed analysis o f  this area.
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fund, to which each spouse is equally entitled.^' The com position o f  the 

marital fund varies with the jurisdiction; although universal communities^ do 

exist, the most com m on regim e is o f  post-marital acquests only, whereby 

property acquired by either spouse after marriage is included in the marital 

fund. Hence, marriage itse lf confers property entitlements, and the longer the 

marriage, the more property is likely to be included in the com m unity.

Like separate property, the com m unity system is the result o f  a historical 

approach to a particular social issue, namely, the protection o f  dependent and 

vulnerable w ives in a patriarchal society where wom en had very limited 

econom ic or political power. The com munity approach aimed at providing  

security for the wife,^ w hile ensuring that both spouses contributed to the 

family finances and providing for the control o f  fam ily assets (invariably by 

the husband).’ The com m unity approach also guaranteed the econom ically  

vulnerable w ife a portion o f  the fam ily property when the marriage ended; 

this was perceived as her just reward for her labours on behalf o f  the fam ily  

during the marriage. Comm unity property was also adopted for egalitarian
g

reasons.

Bartke notes that ‘the concept o f  coequal, present ownership by the wife has been adopted 
grudgingly, and that originally the w ife’s interest was a mere expectancy’. See Bartke, 
‘Community Property Law Reform in the United States and Canada - a Com parison and 
Critique’ (1976) 50 Tul. L. Rev. 213, 219. For a discussion o f  the historical background o f  
community principles, see generally Rheinstein and Glendon, ‘Interspousal Relations’, in 
International Encyclopaedia o f  Comparative Law, Volume 4, 47; Graue, ‘German law ’, in: 
Kiralfy (ed.), Comparative Law o f  Matrimonial Property (Leiden, 1972) (hereafter 
‘Graue’).
* Universal communities com prise all assets o f  both spouses, irrespective o f  the date or 
manner of acquisition.
* Foyer, ‘The Reform o f Family Law in France’, in: Chloros (ed.). The Reform o f  Family 
Law in Europe (Deventer, 1978), 79; Paulsen, ‘Community Property and the Early 
American W om en’s Rights Movement: the Texas Connection’ (1996) 32 Idaho L. Rev. 641, 
654; Graue, op. cit., 118.
’ Note, however, Chloros’ contention that joint property systems were devised not to assert 
the unity o f  the family, but to keep the wife under her husband’s tutelage; hence the 
preference o f  English law for separation o f  assets, as promoting the emancipation o f  
women. See Chloros, “Principle, Reason and Policy in the Development o f  European Law” 
(1968) 17 ICLQ 849, 858.
* See Bradley, ‘Marriage, Family, Property and Inheritance in Swedish Law ’ (1990) 39 
ICLQ 370, 371-374.
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Glendon contends that current difficulties in marital property theory result 

from the co-existence o f  two competing theories, namely, the concept o f 

independent and equal individual spouses, and the concept o f  marriage as a 

com m unity o f interest o f both spouses. These principles are difficult to 

reconcile, resulting in an inherent tension in the law.^ She comments that 

‘com m on law systems are searching for a way to introduce more sharing into 

a regim e where equality has been realized at the same time that the 

com m unity property systems are trying to introduce more equality into a 

regim e where sharing has been achieved’.

W hile comm unity property is often lauded for its supposed incorporation o f 

partnership values, it is worth noting that this is less straightforward than 

may initially appear. Smith notes that com m unity property ‘was never 

conceived as a marriage dissolution law ’' '  and was in fact based on the

w ife’s disability. The emphasis was therefore on defining and protecting the
12spouses’ separate property rather than m axim ising the community fund. 

Smith accordingly argues that comm unity property system s ‘are essentially 

separate property systems that do not recognize, much less promote, the 

concept o f jointly  owned property’.'^ This has consequences when a wife 

needs to claim assets on divorce. Smith contends that many American states 

adopted partnership principles to protect vulnerable spouses and children 

after divorce, but failed to examine com m unity property states to see if  their 

partnership model actually met those econom ic n e e d s . S h e  concludes that 

the ‘partnership rhetoric’ embedded in com m unity property laws ‘is mostly 

symbolic and has not expanded the pool o f  property available to allocate at

’ Glendon, ‘Matrimonial Property: a Comparative Study o f  Law and Social Change’ (1974- 
1975) 49  Tul. L. Rev. 21, 23 (hereafter ‘Glendon, “Comparative Study’” ).

Ibid., 39.
" Smith, ‘Why the Community Property System Fails Divorced W omen and Children’ 
(1998) 7 Tex. J. Women & L. 135, 138 (hereafter ‘Smith, “W hy Community Fails’” ).

Ib id .  141.
Smith, ‘The Partnership Theory o f  Marriage: a Borrowed Solution Fails’ (1990) 68 Tex. 

L. Rev. 689, 692 (hereafter ‘Smith, “Partnership Theory’” ).
For instance. Smith notes that in states such as Texas and California the w ife ’s interest in 

com m unity property was undermined, as it was treated as a mere expectancy {ibid., 704-5).
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divorce’.'^

Kelly notes that marital property law ‘developed at a tim e when real 

property was the prim ary source o f  wealth and was regularly passed down 

within families by inheritance’. Com m unity property system s often defined 

‘separate property’ as m ovables and acquests only, thus ensuring that ‘the 

most valuable assets o f  the era never became a part o f the marital estate’. ’  ̂

Nevertheless, she concludes that comm unity property’s ‘unattractive 

historical roots’ have now been reshaped, giving it ‘considerable potential 

and appeal as an effective and egalitarian theory o f  m arriage’.

While both separate and com m unity property originally focused on 

protecting wives, both now aim to protect both spouses equally. Separate 

property protects each spouse’s individual property entitlem ents, while 

community property offers each a share in the fruits o f  the marriage. Both 

systems have been the subject o f  reform. In com m unity jurisdictions, the 

greatest change relates to the control o f  the com m unity fund, which was 

originally wholly managed by the husband but is now almost invariably 

jointly controlled by both spouses.'^ Reform in separate property 

jurisdictions has centred on the fundamental nature o f  the system itself. 

Ironically, while separate property was designed to benefit women (or at 

least, those women who had sizeable assets or incomes), it ultimately 

undermined their financial security. W om en’s hom em aking roles severely 

impaired their power o f  acquisition. Hence, a system that formally protected 

both spouses’ property rights equally in fact ensured that alm ost all family 

resources were retained by the husband on marital breakdown. Pure 

separation therefore resulted in severe hardship to many women, and has

Ibid., 719 (with specific reference to Texas).
Kelly, ‘The Marital Partnership Pretense and Career Assets: the Ascendancy o f  S e lf over 

the Marital Community’ (2001) 81 B. U. L. Rev. 59, 71 (hereafter ‘K elly, “The Marital 
Partnership Pretense’” ).

Ibid., 72.
Exceptions are occasionally made in relation to particular business assets.
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accordingly almost invariably been m odified by a discretionary 

redistributive pow er aimed (ideally) at achieving m ore  perfect justice or (at 

least) m itigating the most serious financial difficulties faced by vulnerable 

ex-spouses. Flexibility is paramount: ow nersh ip  is not altered except by the 

court’s express decree, spouses have no autom atic  entitlements to each 

o ther’s property and there is no concept o f  a marital fund. Equitable 

distribution generally em pow ers courts to consider m ultiple relevant factors; 

occasionally  there is a presumption (usually rebuttable) o f  a particular form 

o f  division. M ost emphasis is usually placed on need and contribution (either 

financial or domestic). Overall, therefore, the separation, equitable 

distribution and com m unity  approaches m ay be v iewed as points on a 

continuum , ranging from pure individualism, to modified individualism, to 

marital partnership.

In this chapter, the philosophical and theoretical jus tif ications underpinning 

each reg im e will first be outlined. The different forms o f  sharing will then be 

exam ined, a long with the advantages and d isadvantages o f  each. The chapter 

will then focus on factors relevant to equitable distribution, the divisible 

property, and the basis for spousal support. Finally, the issue o f  private 

ordering will be briefly discussed.

Part II: Philosophical and Theoretical Justifications for Property

Reeimes

A. Separation o f  Assets

The choice o f  a matrimonial property system  (w here separation o f  assets is 

also view ed as such) primarily depends on the theoretical or philosophical 

v iew taken o f  marriage. Separation o f  assets is ultimately based on 

independence and autonomy: individual rights should not be modified 

without express consent. Marriage is based on em otional sharing, for as long
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as the parties so choose, but this does not mandate economic sharing.'^ Free 

will and individual responsibility are paramount: spouses may choose their 

priorities, but m ust abide by the consequences o f  their decisions. M arriage 

should not affect the individual’s acquisition o f  property; individuals reap 

the rewards o f  their efforts, be they financial or emotional. Spouses are not 

each others’ insurers: failing to cater for personal financial security, or 

concentrating on other priorities (such as children), does not confer a right o f 

spousal compensation. Need should be dealt with in other ways, for 

example, through state assistance.

Individualism is advocated as philosophically and socially beneficial. 

Philosophically, personal rights and free will are considered param ount, and 

as essential for personal fulfilment and development. Individuals are 

therefore to be preferred to artificial and potentially impermanent social 

arrangements, such as marriage. W hile marital sharing is desirable, the 

sharing is experiential rather than economic, and is argued to be optim ised 

when both parties are equal and independent.^'^ Socially, individualism  is 

considered to promote self-sufficiency and responsibility, which is 

preferable to prolonged econom ic dependency. Individualism also promotes 

gender equality, as wom en are encouraged to seek financial independence.

Separationism relies heavily on economic theory, which is in turn predicated 

on concepts o f  exchange and rationality.^' Spouses are regarded as 

individuals who interact and allocate resources to try to increase their utility 

and personal h a p p in e s s .T h is  exchange is parly affected by altruism, which 

may be described as ‘the condition in which the welfare o f  one person is a

However, spouses may explicitly choose to share particular assets.
See, e.g., Pow ell, ‘Community Property -  a Critique o f  its Regulation o f  Intra-familial 

Relations’ (1936) 11 Washington L. R. 12.
Estin, ‘Love and Obligation; Family Law and the Romance o f  E conom ics’ (1995) 36 Wm 

and Mary L. Rev. 989, 999 (hereafter ‘Estin’).
1013.
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positive function o f  the welfare o f  another’.^̂  Ultimately, however, 

behaviour is rational and self-interested.

This view o f  human behaviour is problematic: as Estin asks, is it really 

appropriate to apply exchange norms to family situations?^"^ White argues 

that viewing human activity in purely economic terms erases important 

values and differences, such as the difference between selfishness and 

generosity, or people’s personal characteristics.^^ Key issues may also go 

unexplained: for instance, why people have children cannot be fully 

explained by economic an a ly s is .C o n seq u e n t ly ,  Bennett contends that it is 

not possible to understand the family in purely economic terms, or to 

characterize it ‘as an arena for market relations’. ’̂ This is because ‘[t]he 

choices and decisions made in families do not rest on efficient investment 

and are not dealings between equals’, and ‘[i]t is only by understanding 

social relations that Law and Economics can truly understand family 

relations’.̂ *

It is doubtful whether spouses or others in close relationships think in 

economic terms. As Gardner comments, the very nature o f  the relationship 

means that ‘the parties deal with each other more by trust and collaboration 

rather than by organised thinking about their respective rights’. 

Consequently, Bennett argues that by trying to explain people in purely 

economic terms, the analysis actually precludes understanding. This is 

because economic theory ‘denies the subjectivity o f  the people analysed and 

leaves them as calculating objects, rejecting communitarian and

Posner, Econom ic A nalysis o f  Law  4“’ edn (Boston, 1992) (hereafter ‘Posner’), 141, cited 
in Estin, s u p r a n .2 \,  1014.

Estin, n.21, 1018.
W hite, ‘Econom ics and Law: Two Cultures in Tension’ (1986) 54 Tenn. L. Rev. 161, 

174, cited in Estin, supra  n.21, 1016.
E sim , supra  n .2 \., 1017.
Bennett, ‘The Economics o f  W ifmg Services: Law and Econom ics on the Family’ (1991) 

18 J. Law & Soc. 206, 207-208 (hereafter ‘Bennett’).
Ibid., 207-208.
Gardner, ‘Rethinking Family Property’ (1993) 109 LQR 263.
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humanitarian values in favour o f  efficiency-prom oting ventures’. T h i s  is 

particularly problematic in relation to women, whom Bennett argues are 

‘grounded in connection’ and are not the free agents that econom ic approach 

assumes.^' He comments:

‘[WJomen do not become autonomous, economically rational market 

actors simply because Law and Economics theory may choose to 

conceptualize the family as a market. In fact, the persistent 

undervaluing o f  women’s work and its unpaid nature clearly 

demonstrate that the fam ily does not operate as a market

‘Rational ch o ice’ doctrine also ignores gender-socialization and power 

disparities,^^ which may affect decision-m aking. Except in childless 

marriages, one spouse wil l  almost invariably have to subordinate her career 

to family needs. This is not alw ays a matter o f  choice; alternative childcare 

may be unavailable. For social and financial reasons (for exam ple, because 

women statistically tend to earn less than men,^"* or because o f  socialised  

gender r o l e s ) , i t  is usually the woman w hose career is subordinated, and

Bennett, supra  n.27, 208.
Ibid.
Ibid., 209.
Estin, n.21, 1019.
In 2004, Irish wom en’s income was 65.7%  o f m en’s income, while their hourly earnings 

were about 86% o f male earnings. However, the gender difference in earnings greatly 
increased with age: women aged 15-24 earned on average 82.2% o f  equivalent male 
earnings, while women aged 55-64 earned only 53.1% o f  earnings o f  men in the same age 
group (Central Statistics Office, Women and  M en in Ireland 2006  (Dublin, 2006) (hereafter 
‘CSO ’), 16). Overall, the gender pay gap in Ireland in 2004 was 11% o f  male earnings, but 
this excluded persons working 15 hours or less, who were more likely to be female and on 
lower incomes {ibid., 17).

The employment rate for both men and women in Ireland has risen significantly over the 
last decade (ibid., II).  However, while Ireland’s employment rates for older men and 
women (aged 55-64) are higher than the EU average, they are also significantly higher for 
men than for women (65.7%  for men compared to 37.4% for women) {ibid, 12). It seems 
clear that marital role allocation continues: in 2006, over 42% o f  married men worked at 
least 40 hours a week in paid employment, while only 12.5% o f married women did so. 
Married women were far more likely than married men to work part-time, with 26% o f 
married women doing so compared with only 3.4% o f  married men {ibid., 27). Just under 
1% o f persons whose principal activity was looking after home or family were m ale {ibid., 
10). O f those not in the labour force, 62.2%  o f women were engaged in homemaking duties, 
compared to only 1.1% o f men {ibid., 25). Women also represented 91.6%  o f lone parents
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whose property acquisition is consequently impeded. Should she later return 

to the market, she is unlikely to do as well as she otherwise might have done, 

as she will be hampered by age, lack o f seniority and outdated skills.

Law and economics excludes the experiences o f the marginalized, because 

‘[t]he logic o f the market assumes that individuals interact on an equal 

footing’, so that ‘[d]ifferential power relations are not taken into account’ 

Effectively the discussion applies a ‘universalized white male standard; the 

very purported neutrality of the economic model masks its bias’. E v e n  

altruism is ultimately viewed as a form o f self-interest,^^ and economic 

theory ‘fails to recognize both love, which does not assume self-interest, and 

obligation, which exists despite self-interest. It also ignores the wide range 

o f less admirable motivations in family behaviour such as spite, rage and 

guilt’. °̂

A purely individualist approach to marital decision-making can lead to 

serious injustice, as it attributes a woman’s post-marital financial hardship 

purely to her own choices. This ignores the fact that marital choices are 

usually made jointly. In other words, the spouses have both agreed on a 

division o f labour, and it is the choice o f each that one should earn fo r  the 

family while the other works at home. It seems unlikely that a homemaker 

would forego the chance o f personal gain unless she believed she would 

share in her partner’s financial gains, and thus have an equal chance of 

financial security; it also seems unreasonable that the breadwinner would 

expect the homemaker to do so. If this is the proper ‘default’ understanding 

o f the marital bargain,"" it is unjust to allocate the bargain’s negative

w ith children aged under 20 in 2 0 0 6  {ibid.,  32).
This w ill be d iscussed  later in the context o f  hum an capital. 
B ennett, su p ra  n .27, 2 0 7 -2 0 8 .
I b i d ,  2 08 .

”  /b id
Estin, supra  n.21, 1021-1022.

■*' C learly, th is understanding m ay be varied by agreem ent.
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consequences to one spouse only, ignoring the other spouse’s com plicity in 

the arrangement and the benefits he derived from it.

These considerations apart, econom ic theory supports individualism  by 

arguing that potential (financial) consequences will positively influence 

marital conduct. I f  wom en know hom em aking is not financially rewarded, 

they will act ‘rationally’ and seek paid employment instead.'*^ This will 

ultimately benefit individual women and make society m ore productive and 

egalitarian. However, this approach is problematic.

First, there is no clear evidence that separation o f  assets ultimately com pels 

women to protect their financial security. In Ireland, separation o f property 

has applied since the late nineteenth century,'*^ yet only in recent decades 

have women remained in em ploym ent after marriage in significant numbers. 

This suggests that, in itself, separation o f assets does not encourage labour 

market participation by married women.

Second, as Glendon notes, most people assume marriage breakdown will not 

apply to them. Hence, econom ic disincentives to engage in hom em aking 

activities merely punish those m aking ‘w rong’ (that is, uneconomic) choices, 

rather than actually affecting w om en’s behaviour.''^ Frantz and Dagan 

contend that ‘spouses have reasons to invest beyond the point where their

The converse o f  this, discussed later in relation to human capital, is that adequate 
recompense for homemaking contributions will encourage this form o f desirable behaviour.

Married Women’s Property Act, 1882.
Married women’s lower employment rates have not always resulted from individual 

choice. Prior to the introduction o f  equality legislation in the 1970s, many women, 
particularly those employed in the public sector or in banking, were compelled to retire on 
marriage (the so-called ‘marriage bar’). It is therefore impossible to say whether the rise in 
employment participation by married women is linked to a separation regime or to changing 
attitudes to gender equality and the financial needs o f  the family as a whole.

Glendon, ‘Comparative Study’, supra  n.9 ,81. This is particularly unfair if, as Kay argues, 
‘women in traditional marriages are encouraged to become dependent upon their husbands 
for their identity and support, and that their dependency often produces an inequality o f  
situation upon divorce’ (Kay, ‘Equality and Difference: a Perspective on No-fault Divorce 
and its Aftermath’ (1987-1988) 56 U. Cin. L. Rev. 1, 4 (hereafter ‘Kay, “Equality and 
Difference’” ).
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investments are protected’."'̂  This is because certain goods, such as intimacy 

and comm itm ent, ‘can only exist in the face o f  risk’.'*’ Accordingly, they 

argue that the law ‘should not protect every spousal investment. If  spouses 

are only willing to invest in a marriage because they know that their
48investments will be repaid, they are already outside the communal ideal’.

A third issue relates to the type o f  conduct we wish to encourage. Why is 

hom em aking regarded as ‘unproductive’, and hence undesirable? Surely 

caring for children is socially beneficial, not an activity to be discouraged? 

As Eekelaar argues, the costs o f  childbearing and rearing result ‘from a 

function that is central to the well-being, if not the survival, o f  the 

com m unity’, so that there is a ‘strong argum ent... for comm unity insurance 

that a m other in this position is not disadvantaged by the divorce’."*̂

Part o f  the problem, Estin notes, is that the family was traditionally viewed 

as irrelevant to economic and legal analysis, as it was not seen as 

econom ically productive. Hence, childcare and work in the home are 

excluded from economic statistics unless paid for with m o n e y .E c o n o m is ts  

such as W aring argue that the distinction between market and nonmarket 

production is heavily gendered, and that w om en’s work remains largely 

invisible to economic policy makers.^' Estin considers that ‘many o f  the 

problem s o f  divorce stem from the fact that a housew ife’s human capital is 

rarely valued outside a particular fam ily’, while ‘market types o f human 

capital improve an individual’s earning potential regardless o f whether a 

m arriage continues’. However, this is being rectified to some extent as

Frantz and Dagan, ‘Properties o f  Marriage’ (2004) 104 Coium. L. Rev. 75, 90 (hereafter 
‘Frantz and Dagan’).

Ibid.
Ibid.
Eetceiaar, Fam ily Law and Social P olicy  2"‘* edn (London, 1984), 118.
Estin, supra  n.21, 991-992.
Waring, I f  Women Counted: A New Feminist Econom ics (N ew  York, 1988) (hereafter 

‘W aring’), 27-28, cited in Estin, supra  n.21, 993.
Estin, n. 21, 1011.
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much o f women’s unpaid labour is now being relocated to the market.

Finally, economic theory may also be used in support of caring behaviour. 

Parkman argues that people generally ‘expect to be rewarded for their 

sacrifices, and the larger, more predictable, and more consistent the rewards, 

the more likely they are to incur the sacrifices’.̂ '* These sacrifices may 

include domestic labour, caring duties and foregoing opportunities for career 

advancement. These sacrifices should be encouraged, as they benefit the 

family continuously.^^ Although sacrifices may be altruistic, economic 

theory considers that they are often motivated by perceived long-term 

rewards, and that marriage is largely based on principles of reciprocity.^^ 

Parkman argues that failure to reward marital sacrifices ultimately reduces 

the quality o f the marriage, and that disincentives to sacrifice, at least, must 

be removed.^’

B. Sharing o f  Assets -  Equitable Distribution and Community

Property

Three reasons advanced for property sharing (of any kind) are status, need 

and contribution. Under a status argument, spouses are automatically entitled 

to share in each other’s wealth simply because they are married; the fact that 

they have chosen to marry, rather than simply cohabit, suggests they intend 

to tie their lives together fully. Need emphasises economic vulnerability and 

dependence, and is generally regarded as primarily relevant to spousal 

support rather than property division. A contributory approach confers 

sharing entitlements because a spouse helped to acquire property, either

”  Ibid., 994.
Parkman, ‘The R ecognition o f  Human Capital as Property in D ivorce Settlem ents’ (1986- 

1987) 40 Ark. L. Rev. 439, 57 (hereafter ‘Parkman, “Recognition o f  Human Capital” ’).
Ibid
Ibid ,  76.

”  Ib id ,  76-77.
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financially or by indirectly enabling the o ther spouse to purchase it (for 

example, by relieving him o f  other charges).^*

All these approaches may be criticised. W hy should  marital status confer 

property rights, particularly in short m arriages? W hy should need be 

satisfied by a former spouse, rather than the state? W hat is an adequate 

contribution and how is it to be quantified? T hese  questions have played a 

fundamental role in both com m unity  property  and equitable distribution, 

though none is easily resolved.

Status appears fundamental in com m unity  property, where sharing 

entitlements are automatic; in equitable distribution, it merely entitles a 

spouse to be considered for sharing. H ow ever, even in com m unity  regimes, 

status is not really the point -  marriage is regarded as a formal partnership, 

in which both spouses contribute to the marital unit, though this contribution 

is largely assumed. This chapter will therefore focus on contribution and 

need, both o f  which are problematic. Contribution will be discussed in 

relation to property division, as a precursor to partnership theory, while need 

will be discussed later in relation to spousal m aintenance.

Contribution as a Basis fo r Sharing

It has been argued that conferring shares in family property based on 

contributions may lead to the ‘com m odif ica tion’ o f  marriage, demeaning it 

as an institution and leading to the financial evaluation o f  marital conduct 

rather than the altruistic behaviour that would be normal and desirable.^^

The contributory approach has long  been adopted by the courts o f  Equity, in the form o f  
the purchase m oney resulting trust, as it is assum ed that a person w ou ld  not contribute to the 
acquisition  o f  an asset w ithout intending to share in it. T he resulting trust is not lim ited to 
m arriage, and indeed m ay be less availab le to  sp ouses in som e situations (e .g ., w here the 
presum ption o f  advancem ent is held to apply).
”  S ee  K elly: ‘R ehabilitating Partnership M arriage as a T heory o f  W ealth D istribution at 
D ivorce: in R ecogn ition  o f  a Shared L ife ’ (2 0 0 4 ) 19 W is. W o m en ’s L.J. 141, 175 (hereafter  
‘K elly , “R ehabilitating Partnership M arriage’” ) for an account o f  this argum ent.

35



However, Kelly contends that ‘econom ic conduct clearly occurs in m arriage 

and crucially shapes each spouse’s financial situation in the event o f 

divorce’, and that ‘[sjim ply recognizing an economic com ponent to marital 

behavior does not mean that marriage is exclusively about m oney’. 

Similarly, W illiams has argued that w om en’s main problem  ‘has been too 

little comm odification, not too m uch’, and that it is beneficial to remind 

people that dom estic labour has a value.

The key difficulty regarding contribution concerns its nature. The legal 

treatment o f  dom estic labour is frequently seen as ‘crucial’ to women:^^ is 

contribution limited to financial contributions (which many wom en may be 

unable to make), or can dom estic labour, childcare and psychological and 

emotional support be considered? Women statistically spend considerably 

more time than men on hom em aking and caring a c t i v i t i e s , a  trend 

apparently unaffected even by full-time labour market participation. 

Silbaugh argues that fam ily support depends not only on financial 

contributions but on unpaid domestic labour, which includes a w ide-range o f  

practical activities as well as emotional support.^'* This is essential for the 

fam ily’s welfare and functioning, but has traditionally been discounted as 

‘trivial’, or as som ething that w'omen do ‘naturally’. Consequently, it has 

historically been devalued and accorded little weight in assessing property 

entitlements.^^ However, as Kelly notes, just because labour is based on

^  Ibid., 175.
Williams, Unbending Gender: Why Family and Work Conflict and What To Do About It 

(Oxford, 2000), 118, cited in Kelly, ‘Rehabilitating Partnership Marriage’, supra n.59,175.
E.g., Kelly, ‘Rehabilitating Partnership Marriage’, supra n.59, 183.
National Development Plan Gender Equality Unit, Women <S: Men in Ireland: Facts and 

Figures (Dublin, 2002), 71. See also Gray and Robinson, Women and Gender Roles in 
Northern Ireland (Belfast, 2004) (hereafter ‘Gray and Robinson’); Evason, Who Cares? 
(Belfast, 2004), both available on http://vvww.ark..ac.uk/publications/ (accessed 27 October 
2007).

Silbaugh, ‘Marriage Contracts and the Family Economy’ (1998) 93 Nw. U. L. 65, 92-93 
(hereafter ‘Silbaugh’), cited in Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 
183.

See generally Graycar, ‘Gendered Assumptions in Family Law Decision-making’ (1993- 
1994) 22 Fed. L. Rev. 278 (hereafter ‘Graycar’).
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love, or gives pleasure to the labourer (as childcare may do), does not mean 

it is not labour.^^

The flaws o f the traditional analysis o f domestic labour have already been
67noted. Estin also points out that neoclassical economics perceives the 

individual as the unit of analysis, with no concept o f the family or collective 

unit prior to the 1950s, other than as attached to a male breadwinner.^^ Gray 

argues that domestic labour has ‘a productive significance’, which is not 

officially recognised despite rhetoric to the contrary;^^ he cites the Marxist 

view that bourgeois economists ignore domestic labour because it is unpaid, 

and portray housewives as consumers rather than producers.

It is sometimes argued that focusing on women’s domestic contributions is 

no longer necessary or appropriate, as women increasingly participate in the 

labour m a r k e t . H o w e v e r ,  as Parkinson argues, this ‘presupposes that 

community property is an act o f social engineering, when in reality it is 

merely giving expression to the actual intentions of a large majority of 

married couples, whether or not theirs is a role-divided marriage’. 

Furthermore, even in dual-earner households, women take different types of 

employment to men and have different working patterns, such as part-time 

and flexible work, to satisfy domestic requirements.’^

Modern legislation generally accords greater weight to domestic labour than 

it was traditionally given, though this has often been undermined by narrow

“  Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 185 (citing Silbaugh, supra  
n.64, 101-108).

See Section 1 (Separation o f  Assets).
Estin, iwpra n.21, 995-996.
Gray, R eallocation o f  Property on D ivorce  (London, 1977) (hereafter ‘Gray’), 36.
Ibid., 3S.
Parkinson, ‘Who N eeds the Uniform Marital Property A ct?’ (1987) 55 U. Cin. L. Rev. 

677, 682 (hereafter ‘Parkinson’).
Ib id , p. 697.

”  See, e.g.. Gray and Robinson, supra  n.63, and CSO, supra  n.34, 27.
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judicial interpretations.’" However, while equitable distribution regimes 

frequently provide that dom estic contributions should be considered, how 

best to do this is unclear. An initial trend was to attribute the m arket rate for 

domestic services to hom em aking labour. W hile this at least recognised that 

homemaking has a market value, it completely ignored the fact that, as a 

‘fem inized’ field o f  labour, dom estic labour has been grossly devalued and 

underpaid, and will never equal the market value o f  the main earner’s 

contributions.’^

Nor is such m onetisation straightforward: attempting to value particular 

aspects o f  hom em aking work, such as cooking, cleaning and childcare, 

ignores the fact that the typical hom em aker does much more than these 

discrete tasks. Kom esar notes that valuation in practice tends to be ‘limited 

to a few basic dom estic services that have easily identifiable market 

substitutes’,’  ̂ and while this is better than no evaluation, it is ‘likely to 

underestimate seriously many losses’.”  Silbaugh comm ents that many 

services performed by hom em akers can be purchased in market, but equally 

many cannot, or would be prohibitively expensive.’  ̂ Others emphasise 

evaluating the extent and worth o f  marital contributions made over
79prolonged periods is impossible. The nature o f  dom estic labour also 

militates against valuation attempts: as Kyrk has pointed out, housewives are 

an economic group ‘producing for use and not for profit, whose incentive to 

efficiency and effort is not financial reward, and whose returns are largely 

the health and happiness o f  others. In a world engaged in creating exchange 

values these workers are creating use values. From this flows the fac t... that

For instance, see the discussion o f  Australian developm ents in Chapter 2.
Gray also contends that trying to m onetise domestic labour dim inishes the status o f  w ives, 

as it denies partnership and equality (Gray, supra  n.69, 68) and has a ‘dehumanising effect’ 
{ibid., 70).

Komesar, ‘Toward a General Theory o f  Personal Injury L oss’ (1974) 3 J. Legal Stud. 457, 
480, cited in Estin, supra  n.21, 1030.
”  Ib id

Silbaugh, supra  n.64, 101-102, cited in Kelly, ‘Rehabilitating Partnership Marriage’, 
supra  n. 59, 183-184. For instance, childcare is not required only during working hours but 
at all hours, and is usually required in conjunction with myriad other duties.

Kelly, ‘Rehabilitating Partnership Marriage’, supra  n. 59, 172.
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no financial value can be placed up on their serv ices’.̂ ® Since so much o f  

dom estic w ork  is service rather than product-related, it is also hard to 

dem onstrate  tangible benefits.^'

Partnership theory avoids these difficulties by attributing equal value to the 

contributions o f  both spouses, m aking it unnecessary  to enquire into ‘w ho 

did w h a t’, or w hether a particular contribution w as related to the acquisition 

or enhancem ent o f  a particular asset -  a causal link impossible to establish in 

the context o f  domestic labour, yet frequently jud ic ia lly  required.*^ Since 

both spouses ‘generally make meaningful contributions for the benefit o f  

their lives together as a coup le’, Kelly argues that ‘it is reasonable to build a 

presumption o f  mutual contribution into the law ’,*  ̂ and that this should 

result in a presumption o f  equal division, to prevent dom estic  contributions 

being undervalued.*'* This approach ‘em phasizes  the equal hum an dignity o f  

each person in the m arr iage’ and accords the sam e respect to domestic 

labour as to m arket work.*^ A presumption o f  equal contributions not only 

avoids gendered assum ptions o f  how different kinds o f  contribution should 

be valued, but is also consistent with how  m ost families would probably 

regard the issue. Kelly argues that ‘identifying and m easuring  contributions 

is antithetical to the w ay most families structure their rela tionships.. .  

[C]ontributions in marriage generally are m ade fluidly with no expectation 

o f  “cost accounting’” .*̂

Kyrk, The Fam ily in the Am erican Econom y (Chicago, 1953), 275, cited in Gray, supra  
n.69, 69.

Gray, supra  n.69, 69.
For instance, see the discussion o f  Australian developm ents in Chapter 2.
Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 198.
Ibid., 199.
Ibid.
Ibid., 201. Fineman goes further, and argues that wom en deserve greater than a half share, 

as they often contribute to the fam ily tw ice over, both in earnings and in home labour 
(Fineman, The Illusion o f  Equality: the Rhetoric an d  R eality o f  D ivorce Reform  (Chicago, 
1991) (hereafter ‘Fineman’), 47), However, K elly doubts whether this would be accepted, 
given that domestic labour is generally undervalued, and that w om en’s dual contribution 
may be balanced by m en’s greater marketplace contributions (K elly, ‘Rehabilitating 
Partnership Marriage’, supra  n.59, 200). Reynolds com m ents that som e courts no longer 
assume that both spouses’ contributions were equal, where both had careers, and give the
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Two spectres occasionally raised are those o f  the ‘idle spouse’ and the

‘stellar perform er’. W hy should a spouse who fails to keep her side o f  the

contributory bargain benefit from a presumption o f  equal contribution,

enabling her to exploit her hard-working husband?^^ Should a very high-
88earning husband not be given ‘extra credit’ for his extraordinary efforts?

While a presum ption o f  equal contribution may sometimes work injustice, 

permitting a detailed exam ination o f  each spouse’s conduct would be highly 

problematic. Who is to say, years later, exactly what each spouse did and 

how much they contributed? The spouses them selves may disagree, and a 

forensic analysis o f  the m arriage is likely to lead to tactical accusations, 

greatly increasing bitterness without much enlightening the court. 

Furthermore, how is the ‘adequacy’ o f  contributions to be determ ined? Is 

there a minimum standard for either spouse, and how is it set and 

implemented? There is an inherent danger o f gender bias in evaluating what 

counts as an adequate or brilliant contribution,*^ since judges tend ‘to rely on 

assumptions rather than evidence and to resort to ... “com m onsense” 

understandings o f  the world which are themselves g e n d e r e d . T h i s  is 

compounded by the ‘absence from view o f  the routine nature o f  w om en’s 

work and the relegation o f  w om en’s double burden and their much greater 

incidence o f  sole parenthood to the shadow s’.^’

larger share to the higher earner, usually the husband, on the assumption that both spouses 
had equal earning opportunities and contributed equally in the home (Reynolds, ‘The 
Relationship o f  Property Division and Alimony; the Division o f  Property to Address Need’ 
(1987-1988) 56 Fordham L. Rev. 827, 876 (hereafter ‘Reynolds’)).

The ‘idle spouse’ is stereotypically female, for example, the wife who lunches with her 
friends instead o f  contributing at home.

The ‘stellar performer’ is stereotypically a workaholic male.
For instance, demonstrable earnings may be rated much more highly than transient and 

less tangible benefits such as a clean home or well-cared for children.
^  Graycar, supra n.65, 287.

lb id . ,2U .
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a. Partnership and Equality as a Basis fo r  Sharing

Equality, status and contribution may now be subsumed into the broader 

heading o f  partnership and sharing. It has been argued that the true 

explanation and justification for the sharing o f  marital property is the 

presence o f ‘common expectations’ or ‘sharing principles’.̂  ̂ In other words, 

neither marriage nor contribution alone generates sharing entitlements, but 

sharing may be appropriate where the parties intended to own things in 

common and to act as if the marriage were a partnership.^^ Individualism is 

criticised not solely for its practical consequences, but because it is an 

inappropriate guiding precept in relation to marriage or family property 

issues. There is a fundamental division between those advocating 

individualism and those arguing in favour o f  communality or sharing. To the 

latter, it is simply not true to say that a marriage consists o f  individuals only, 

and that the same rules should therefore apply as would apply to complete 

strangers. Partnership does not require the calculation and comparison of 

relative profits or losses, but recognition that spouses will usually think in 

terms o f  joint rather than individual needs and gains. Although there may be 

situations where there was no such intention, this seems a more appropriate 

default understanding o f  marriage than pure individualism. Hence, 

communality should generally be assumed in the absence o f  evidence to the
94contrary.

Marital partnership has received widespread attention in the academic 

literature, and probably constitutes the strongest argument in favour of 

marital sharing. Kelly notes that the ‘marital partnership model is centrally

See, e.g., Prager, “Sharing principles and the future o f  marital property law” (1977) 25 
UCLA Law Rev. 1. However, see also Glendon’s com m ents in Glendon, The New Family 
an d  the New P roperty  (Toronto, 1981) (hereafter ‘Glendon, The New P roperty'), chapter 2.

Common expectations should not be restricted to situations where the parties have 
specifically addressed the issue o f  property ownership: as Gardner and others have noted, 
this may rarely happen. Thus, Gardner argues that the better v iew  is to look for the broader 
concept o f  “trust and collaboration.” See Gardner, supra  n.29.

E.g. by the existence o f  a pre-nuptial agreement stipulating otherwise.
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about recognizing a com m unity o f  interests created by individuals wiio have 

joined their lives’. S h e  com m ents that ‘[a] common cultural understanding 

o f  the concept is that partnership marriage means working together and 

sharing your life in a m ultitude o f  ways with your partner. Joint labor 

(“working together”) and sharing money generally are central’, a n d  

partnership also involves close co-operation and jo in t rights and 

responsibilities.^’ Regan notes that, over time, ‘[sjpouses’ lives become 

intertwined psychologically, emotionally and econom ically’.̂ * Bayles 

identifies three aspects o f  econom ic partnership: the contribution o f  ‘all 

efforts’ to the m arriage by both spouses; the ‘enablem ent’ o f  the 

breadwinner’s earning through the hom em aker’s efforts; and the ‘sharing’ in 

common financial fortunes by both s p o u s e s . S h a r i n g  is not just a m atter o f  

practice, but generates expectations:

'Sharing... is an intrinsic characteristic o f marriage, both in the 

assumptions o f the spouse as to the ownership o f property acquired 

during the marriage, and in the economic realities implicit in 

decisions affecting both spouses

This, however, does not mean that sharing must always be equal, as spouses 

may choose unequal sharing.

Psychological argum ents are also made in favour o f  partnership and sharing. 

Fineman argues that property distribution on divorce can be a particularly 

‘emotional experience’ for spouses, as it may appear like a ‘final accounting

Kelly: ‘Rehabilitating Partnership Marriage’, supra  n.59, 143.
Ibid., 146-147.

Regan, Alone Together: Law an d  M eanings o f  M arriage  (Oxford, 1999), 188, cited in 
Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 179.

Bayles, ‘Marriage as a Bad Business Deal: Distribution o f  Property on D ivorce’ (1989) 17 
Fla. St. U. L. Rev. 95, 98 (hereafter ‘B ayles’).

Brake, ‘Equitable Distribution vs. Fixed Rules: Marital Property Reform and the 
Uniform Marital Property A ct’ (1981-1982) 23 BC L. Rev. 761, 775 (hereafter ‘Brake’).

Ib id
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of their contributions to the marriage -  a concrete measure o f their relative 

worth’. G l e n d o n  contends that a marriage where one spouse is dependent 

on the other for cash can produce psychological strains even where marriage 

is otherwise healthy or n o r m a l . R a d i n  considers that ‘to achieve proper 

self-development -  to be a person -  an individual needs some control over 

resources in the external environment’. ’̂ "̂ This argument is allied to one of 

human dignity, which is undermined when wives’ contributions to marriage 

go unrecognised.'*’̂  Financial power may also lead to domination by one 

s p o u s e . T h i s  not only has practical consequences, but threatens ‘a
107spouse’s basic personhood’, and deprives both parties through oppression. 

Accordingly, de Armond argues that law should ‘consciously seek to 

discourage arbitrary power and domination by one person over another’, and 

that this may be achieved by the equal sharing o f marital property.

Economic theory may also support partnership: some economists hold that 

spousal specialization into complementary activities maximises family 

b e n e f i t s . P o s n e r  argues that the major commodity produced by marriage is 

children,"” and that successfully rearing children requires a very 

considerable time investment, particularly by the m other.'" This is 

facilitated by traditional family structures. Becker contends that marriage is a 

contract whereby women specialize in childcare and domestic labour in 

return for their husbands’ protection; this is partly due to biology and partly 

because each gains from ‘specialized investments’.”  ̂ However, Bennett

Fineman, supra  n.86, 283.
Glendon, ‘Comparative Study’, supra  n.9, 79.
Radin, ‘Property and Personhood’ (1981-1982) 34 Stan. L. Rev. 957.
Vaughn, “The Policy o f  Community Property and Inter-spousal Transactions” (1967) 19 

Baylor L.R. 20.
D e Armond, ‘It Takes Two: Rem odeling the M anagement and Control Provisions o f  

Community Property Law’ (1994-1995) 30 Gonzaga Law R eview  235, 251 (hereafter ‘De 
Armond’).

Frantz and Dagan, supra  n.46, 91.
De Armond, supra  n .l06 , 258.
Posner, n.23, 140, cited in Estin, n.21, 1002.
Ibid. cited in Estin, supra  n.21, 1004.
Ib id
Becker, A Treatise on the Fam ily (Cambridge, Mass.; 1981), 14 and 21, cited in: Bennett,
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considers this ‘smacks o f  biological determinism as an attem pt to legitim ate 

and preserve the traditional patriarchal arrangements in the fam ily’."^

Partnership theory has been criticised. Jacobson considers that the ‘norm o f 

separation’, w hereby spouses are treated as single persons, ‘has important 

advantages’, as ‘it m aintains the freedom and independence o f  m arried 

persons and facilitates business transactions’." '' Bayles argues that the view 

that both spouses contribute ‘all efforts’ to the marriage is no longer 

appropriate, either psychologically or economically, as modern couples no 

longer expect to share everything. He contends that the modern spouse 

wishes to retain some separate identity, particularly in a second or 

subsequent marriage, and that this requires some m easure o f  financial 

independence."^ W hile spouses may have sharing expectations, and these 

may increase over tim e,"^  expectations partly depend on the law, which 

helps to shape social norms.

Reynolds argues that marital partnership theory is flawed because o f  its 

extensive reliance on business partnership models. Partnership ideology 

originally served a ‘crucial ro le’, as ‘it provided a vehicle for the recognition 

o f non-fmancial contributions’."* However, it is problem atic because it 

focuses on the partners’ past actions rather than their future needs -  an 

irrelevant consideration in a business partnership. This has affected the 

courts’ willingness to utilise property division to alleviate need, even though 

this should not be a problem where statutorily perm itted."^

supra n.27, 209.
Bennett, supra n.27, 210.
Jacobson, ‘Working Paper 8: Family Property’ (1976) 8 Ottawa L. Rev. 290. However, 

he concedes that this can lead to unfair results for property division, due to ‘legal, economic 
and cultural norms’.

Bayles, supra n.99, 99.
This view is echoed by Oldham: Oldham, “Is the Concept o f  Marital Property 

Outdated?” (1983-1984) 22 JFL 263, 306 (hereafter ‘Oldham’).
Bayles, supra n.99, 100; see also Oldham, supra n.l 16, 305.
Reynolds, supra n.86, 896.

896-897.
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Finem an contends that the vision o f  the ‘liberal legal fem inis ts’ w ho lobbied 

for the reform o f  family law in relation to d ivorce  and marital property was 

fatally f l a w e d . F e m i n i s t s  believed access to the marketplace, politics and 

public sphere was central to equality, and viewed the traditional em phasis  on 

dom estic duties as an obstacle to this. They  attempted to reformulate 

m arriage as a partnership o f  equals, w here  both spouses m ake different but 

com parable contributions. While this w as sym bolically  powerful, it allowed 

them to avoid facing the real dependency  o f  w om en in marriage, which 

m ight ‘stigmatize or call into question the abilities or com m itm ent o f  the 

“protected sex” on a w ider work-related scal e’ . U n d e r  the new order, 

‘[w]om en were no longer to  be formally  designated and identified as 

caretakers o f  children, a role that w ould  impede equal market 

involvem ent’.'^^ Fineman contends that the result o f  the public equality 

agenda was that feminists ‘for the most part only transposed feminist market 

ideology onto the family law a rea ’, instead o f  considering ‘what equality 

should m ean in the family cont ext ’. T h i s  ideology ultimately resulted in 

considerable econom ic hardship to m any wom en.

However, as Regan points out, ‘F inem an’s em phasis  on the unsuitability o f  

equality rhetoric, and her insistence on the culpability  o f  liberal feminists, 

tends to oversim plify our dilemma, neglecting the com plex interaction 

between divorce and gender ’. F i n e m a n  ignores the fact that feminists 

generally had little influence over divorce legislation, that they were often 

m otivated by practical concerns as well as sym bolic  ones, and that the real 

issue is the dearth o f  assets available for distribution rather than distribution 

rules t h e m s e l v e s . S h e  also ignores the expansion o f  equality theory to 

incorporate an acknow ledgem ent o f  gender differences. Nevertheless, she is

Finem an, iw pra n .86, 10.
Ibid., 2^-
I b id ,  29.
I b id ,  25.
R egan, ‘D ivorce Reform  and the Legacy o f  G ender’ (1991-1992) 90 M ich. L. Rev. 1453, 

1457 (hereafter ‘R egan, ‘D ivorce R eform ’).
Ib id ,  1456-7.
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probably correct in her contention that the ‘equality rule has come to exert a 

powerful hold over the legal im agination’, due to its symbolic appeal, ease 

o f  application and apparent ‘fairness’.

Smith notes that partnership theory ‘seemed to fit the ideology o f  the tim es’ 

when it was adopted in the context o f  no-fault divorce, as women were then 

seeking equality in both the public and private sphere.'^’ However, she notes 

that ‘[fjeminists insist that partnership theory o f  marriage is a myth and that 

we still play deeply gendered roles in m arriage’,'^* and contends that 

partnership theory applied to property distribution has not proved ‘at all a 

good solution’ as it leads to harsh financial consequences for wom en and 

c h i l d r e n . T h i s  is partly because partnership theory focuses on contribution 

rather than need, yet the ‘hypothetical equality o f  women has not increased 

their earning capacities or changed their roles as the primary caretakers o f 

chi ldren’. S h e  also com m ents that ‘if husbands and wives were, in fact, 

equal partners in m arriage, we would not need a legal construct that treated 

them “as i f ’ they were equal ’, a n d  highlights the decline in value o f  non- 

financial contributions when marriage ends and a dependent spouse must 

become econom ically self-sufficient.'^^ At this point, true partnership would 

require the sharing o f  marital liabilities as well as assets, and such liabilities 

would include the econom ic disadvantages resulting from particular marital 

decisions (such as the allocation o f  marital roles).'^^ However, Smith argues 

that society does not value caregiving sufficiently to do this.'^"*

Smith also contends that partnership theory has failed because ‘it focuses 

solely on the distribution o f  property in an age when most wealth is not held

'^U bid , 1462.
Smith, ‘Why Community Fails’, supra  n .l 1, 136.
Ib id , 146.
Ib id , 137.
Smith, ‘Partnership Theory’, supra  n . l3, 693.
Smith, ‘Why Community Fails’, supra  n .l 1, 137.
Ib id
Smith, ‘Partnership Theory’, supra  n . l3, 694.
Ib id , 736.
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in the form o f  traditional proper t y’. S h e  concludes that partnership 

ideology has ‘m ade us too smug to consider a truly com prehensive  solution 

to the dire econom ic consequences o f  m aking m arriage so vol unt ary’. T h i s  

would necessarily  involve sharing a co u p le ’s future earning capacity, which 

is a lm ost invariably the m ost valuable marital a s s e t . T h i s  is consistent 

with the criticism o f  Sharp, who argues that sharing principles can be 

strongly diluted by individualism in a system w hich  differentiates between 

marital and separate property, with the result that hom em akers  m ay not be 

adequately  com pensated for long-term econom ic d isadvantage.’ *̂

Much o f  this critique calls for the reappraisal o f  partnership concepts, and 

particularly, equality. What type o f  equality  is desirable in this context? The 

d ilem m a o f  formal versus substantive equality is critical -  what Fineman 

term s ‘rule-equality’ and ‘result-equality’.'^^ Formal or ‘ru le’ equality 

em phasises treating everyone ‘the sam e’, unless there is a material reason 

w hy they  should be treated differently. It is central to separation o f  assets: 

each spouse is equally entitled to acquire property, and no account is taken 

o f  their actual ability to do so. Formal equality  is also relevant to community 

property as the marital fund is divided equally  irrespective o f  the spouses’ 

needs. Substantive or ‘result’ equality focuses on equality  o f  outcome: for 

example, will the spouses’ post-marital living standard be the sam e? ’'*° In 

relation to marital property, the jud ic ia l preference for ‘rule-equality’ has 

m eant that the different socio-econom ic situations o f  the genders have been 

ignored, leading to female impoverishment.

Fem inists remain divided on the m eaning and usefulness o f  equality theory 

in the family context. Littleton argues that w hile formal equality is

Smith, ‘Why Community Fails’, supra n.l 1, 145.
Ib id , 144.

145.
Sharp, ‘The Partnership Ideal: the Development o f  Equitable Distribution in North 

Carolina’ (1986-1987) 65 N.C. L. Rev. 195, 200.
Fineman, supra n.86, 3, 20-23.
These concepts are discussed more fully in Chapter 3.
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problematic, as ‘d ifference’ is conceived o f as a fem ale problem , 

nevertheless the pow er o f  equality rhetoric is im portant.''” She reform ulates 

equality as ‘acceptance’, and argues that real or perceived gender 

differences, either biological or social, should not be permitted to m ake a 

difference in ‘the lived-out equality’ o f  persons. Hence, the focus should not 

be whether there is a ‘real’ difference, but on the ways in which the alleged 

differences ‘are used to create and justify  disadvantage’. L i t t l e t o n  

contends that this allows us to avail o f  equality rhetoric while responding to 

critiques o f  formal equality, as the aim is on how to achieve equality despite 

the alleged or real gender differences. Much o f  this echoes M acK innon’s 

concept o f  gender hierarchy, with its analysis o f  dom ination and 

subordination,''*^ M inow ’s thesis on the use o f  difference as a justification 

for unequal t r e a t m e n t a n d  Rhode’s contention that the focus should not be 

on gender difference but on gender d i s a d v a n t a g e . R e g a n  sum m arises it:

‘That women are often financially worse o ff than men after divorce 

matters to us i f  we believe that the lives o f  men and women are o f  

equal value, and may not i f  we do not. Put differently, equality 

directs attention to the question o f distributive justice: i f  people are 

equally entitled to well-being, then they are equally entitled to “the 

means o f well-being’’. The historical function o f equality has been to 

challenge indifference to distributive issues based on the greater 

valuation o f some lives over others ’.

Kelly argues that ‘inegalitarian m anifestations o f  comm unity p roperty ... are

Littleton, ‘Reconstructing Sexual Equality’ (1987) 75 Cal. L. Rev. 1279, cited and 
discussed in Regan, ‘D ivorce R eform ’, n ,l2 4 , 1489-1490,

Regan, ‘Divorce R eform ’, supra  n .l2 4 , 1489.
MacKinnon, Feminism Unmodified: D iscourses on Life an d  Law  (Cambridge, Mass.; 

1987).
''''' M inow, M aking A ll the Difference: Inclusion, Exclusion an d  Am erican Law  (Ithaca, 
1991).

Rhode, Justice an d  G ender: Sex D iscrim ination an d  the Law  (Cambridge, Mass.; 1989),
3 .

Regan, ‘D ivorce Reform ’, n. 124, 1491-1492.
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a distortion o f its fundamental principles earlier described -  principles that 

still have considerable potential and appear an effective and egalitarian 

theory o f marriage’. S h e  contends that partnership theory must be 

combined with equality considerations, especially in terms o f what we 

recognize as ‘contributions’, by according equal treatment o f home and 

market work.'"'* She concludes:

‘Collaborative conduct in marriage results in benefits and burdens 

that, at the brink o f  divorce, are possessed, but not rightly “owned” 

by the spouses individually. Accordingly, sharing the benefits and 

burdens o f  a shared life should lead to shared results

Nevertheless, the partnership concept is clearly problematic, particularly in 

its application. Kelly concludes that the widespread financial 

impoverishment o f women and children following divorce suggests that the 

‘current manifestation’ of partnership in divorce law ‘is a failure’. 

However, she does not regard this as an argument against partnership per se, 

but rather as an argument in favour o f a new, fuller conception of 

partnership. Hence, she argues that partnership marriage means that a 

financially able spouse should share wealth (including income) with a needy 

spouse, for at least some period, where need results from the spouses’ 

marital r o l e s . S h e  contends that ‘where a wife’s labor market participation 

was seriously eroded or at least marginalized during the marriage’, 

partnership ‘justifies an equality o f results approach for a time and... would 

concretely enhance many women’s economic status and make childrearing 

less financially perilous’.

Kelly: ‘R ehabilitating  Partnership M arriage’, n.59, 152. 
144.

Ib id
Ib id .  161.
Ib id ,  162.

152 .
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Hi. Sharing as a Public Policy Issue

A final criticism o f  partnership theory may be based on altogether different 

considerations, quite external to the parties. W hereas partnership theory 

largely focuses on inter-party justice -  ensuring that the fruits o f  the 

marriage are divided ‘fairly’ and that the spouses are treated ‘equally’ 

(however fairness and equality may be defined) -  a public interest argum ent 

may be made for unequal and ‘unfair’ treatment, for the overall social good. 

Herring contends that property division and maintenance payments ‘should 

not be fair as the term is normally understood’. T h i s  is because fairness is 

usually based on having a good reason why one party should either give or 

receive assets. Herring argues that looking for fairness as between the parties 

is ‘m isguided’ and ‘undesirable’ because it ‘obscures important w ider social 

issues’. H e  considers that ‘the w ider community has a legitimate and 

powerful interest in financial orders after divorce’, and that ‘a result may be 

appropriate in order to pursue a wider state interest, even if  that is not fair 

when considering sim ply the argum ents that may be put in term s o f  the 

claims o f  either party’. A c c o r d i n g l y ,  it is wrong to debate the issues as if  

they related only to a private dispute between the parties.

Herring lists a variety o f  interests that the state or society may have in the 

financial consequences o f  divorce. Some o f  these are obvious -  for instance, 

reducing dependency on the public fisc by a dependent spouse and children; 

this must be balanced with an equal concern to ensure that the supporting 

spouse is not so penalised that he comes to feel that he might as well cease 

working and rely on the state for support. However, Herring also notes other 

aspects o f  public welfare. For example, if  the state sees personal childcare as 

beneficial, it cannot be made too risky a financial option for parents.

H erring, ‘W hy F inancial O rders on D ivorce Should be U nfair’ (2005) 19 IJLP& F 218 
(hereafter ‘H erring ’).

Ibid., 2 \9 .
Ibid.
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Furtherm ore, financial orders impact on the esteem  in which caring work is 

held and the degree to which it is recognised, so if  the state wishes to 

prom ote caring labour, it m ust ensure that it is not socially or  financially 

devalued. Financial provision can also be utilised to com bat gender 

inequality, by decreasing the feminization o f  poverty  and through 

challenging inequalities in allocation o f  dom estic  and caring labour.'^^

Part III: The Forin of Sharing

If  partnership  is accepted as the usual basis for marriage, it follows that the 

law should adopt some form o f  property  sharing rather than a separate 

property approach. It is then as much for policy as principle to determine 

how  sharing should be implemented. Should sharing be automatic, or should 

it vary with  individual circumstances?

This question is linked with the final concern in this area, namely, justice. 

Like equality, this is paradoxically a concern o f  both sharing and separation 

approaches. In the separation model, justice  requires that a person’s (often 

hard-earned) property remains exclusively his.'^^ In a com m unity  or 

redistributive approach, jus tice  requires that the other spouse’s contribution 

tow ards the acquisition should be recognised, and that the property should be 

shared. A com m unity  regime assum es that ju s t ice  should almost always 

result in an equal sharing; under equitable distribution, jus tice  and sharing 

m ay be informed by other considerations, such as need, earning potential and 

responsibilities. Consequently, equality is not alw ays justice.

Ibid., 225.
It is often argued that automatic sharing may unjustly deprive the owner o f  property after 

a short marriage (see generally Oldham, supra n .ll6 ) .  In fact, the share o f  property 
reallocated in either system discussed above will generally depend on factors such as the 
marriage duration; this may be an explicit factor for consideration (as discussed below), or 
may be the natural consequence o f  confining divisible assets to post-marital acquests.
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Both equitable distribution and community property have advantages and 

disadvantages. Equitable distribution offers flexibility based on factors that 

are generally fair and pertinent. For example, the longer the parties have 

been married, the more likely and appropriate sharing may appear, 

suggesting that marriage duration should affect the share size. It also seems 

fair that someone who has contributed in some manner to the acquisition o f 

wealth should participate in its benefits. Sharing and contribution principles 

may overlap here: if both spouses contributed to an asset, it seems likely that 

they intended to share it. Under a broad approach, emotional support and 

psychological commitment might also be relevant in assessing contribution 

to the overall relationship,'^* though it is unclear what conduct should 

suffice in this regard. The existence o f children or the sacrifice of 

opportunities for the family’s benefit also merit consideration.'^’’

By contrast, a community regime presumes that equal sharing is intended, in 

the absence of evidence to the c o n t r a r y . B o t h  spouses are therefore aware 

from the start o f their property entitlements, and that their individual efforts 

will advance the interests o f b o t h . T h e  community regime is therefore not 

only based on sharing, but also promotes it, as it strengthens the emotional 

and economic marital partnership. However, it generally does not permit 

consideration o f individual factors such as need or serious lack o f 

contribution by one p a r t y , a n d  only takes marriage duration into account

E.g., in Black v. B lack  [1991] DFC 95 (L exis citation), the N ew  South W ales Court o f  
Appeal noted that the ‘activities o f  a homemaker involve not only physical activities about 
the house but also the provision o f  support, love and affection ... necessary to maintain a 
happy fam ily unit’.

Oldham {supra  n .l 16, 287) suggests that unless such factors as these are present, no real 
redistribution o f  assets should take place. This is justified variously on the basis o f  non
contribution, lack o f  true commitment, and equality (a refusal to ‘patronise’ w om en, or a 
fear that injustice w ill be done to men); {ibid., 284-286). Again, however, these factors can 
be combined with a sharing analysis: having children may demonstrate partnership and 
commitment to a relationship (this is certainly not to say that no such partnership can exist 
without children), as may dividing labour in the perceived best interests o f  the family.

Such as the couple contracting out o f  the statutory regime.
Expectation, in this context, may also justify sharing.
Some community regim es allow  spousal maintenance where need is an issue; others 

permit exceptions to equal division where equality would lead to gross inequity.
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insofar as a couple married for longer will usually have a greater marital 

fund for division.

A fundamental criticism o f  equitable distribution is its partial application o f  

partnership principles. If partnership and sharing apply on divorce, w hy do 

they not apply during marriage or on death? In this regard, Kay has argued 

that com m unity  systems are more consistent than com m on law ones,'®^ and 

that the real problem with equitable distribution is the ‘failure to recognize a 

sharing principle during the m arr iage’.' '̂* Brake contends that fixed rules are 

preferable because they confer actual property rights rather than a mere hope 

or expectation,'^^ and argues that spouses’ interests under an equitable 

distribution system ‘remain i l lusory’. S a r g i s s o n  considers that 

discretionary system s lead to considerable insecurity prior to divorce, where 

the more economically  vulnerable spouse has no clear entitlements and is 

reluctant to take legal action to establish them.'^^ This  echoes K ahn-Freund’s 

view  that discretionary powers are useful but insufficient, since what is 

required is ‘a rule which applies by virtue o f  the m arriage and not by virtue 

o f  its fai lure’. A r g u i n g  that ‘[djiscretion is the rule o f  no pr inciple’, h e  

contends that the legislature should set the norm  for division, although it is 

permissible to allow a measure o f  flexibility to the cou r t .’™

While designed to optimise outcom es in individual cases, equitable 

distribution has been widely criticised for the unpredictability and 

inconsistency that appear to be the inescapable consequence o f  its flexibility. 

It is also criticised for prom oting litigation rather than settlement, thus

K ay, ‘Com m entary: Toward a T heory o f  Fair D istribution’ (1 9 9 1 -1 9 9 2 )  57 Brook. L. 
R ev. 7 5 5 , 7 6 0  (hereafter ‘K ay, “C om m entary” ’).

Ibid.,  760 .
Brake, su p ra  n.lOO, 772.

'“ /W (/.,7 7 4 .
Sargisson , ‘M atrim onial Property L egisla tion  -  its H istory, and a Critique o f  the Present 

N ew  Zealand L aw ’ (1 9 7 6 -1 9 7 9 ) 3 A uckland U . L. R ev. 82 , 97  (hereafter ‘Sargisson’).
K ahn-Freund, ‘M atrim onial Property; W here D o W e G o From H ere?’ (J o se f Unger  

M em orial Lecture, U niv. o f  B irm ingham , 29  January 1971), 15 (hereafter ‘K ahn-Freund’).
I b i d ,  19.

™  I b i d ,  20.

53



increasing conflict and c o s t s , a l t h o u g h  Eekelaar notes that the ‘belief that 

the discretionary system encouraged litigation, or, at least, excessive 

negotiation... has not been em pirically proved’. ' ’  ̂ Psychological issues also 

arise: Garrison argues that outcome disparities ‘tend to create a sense among 

litigants that the divorce process is arbitrary and unfair’, while also 

favouring a tactical approach by the party with greater resources, who can 

afford to wait for a resolution.’’  ̂ As Rheinstein comments, even if we decide 

that individual justice is ‘worth the price’, ‘we m ust be aware that there is a 

price to be paid. We cannot have both individual justice (or more correctly, 

the hope o f  individual justice) and predictable, fast, easy, and inexpensive 

disposition o f  matters o f  divorce’.

It is also alleged that the high level o f  judicial discretion perm its judicial bias 

(conscious or otherwise), including gender bias, to flourish unchecked.’’  ̂

This may perpetuate attitudes and outcom es that impact harshly on women, 

such as the traditional view  that financial contributions are more valuable 

than domestic ones.'^^ There is also a degree o f  ideological conflict between 

‘instrumental and sym bolic reform ers’: as Reynolds points out, many of 

those advocating equal division wish to avoid perpetuating stereotypical 

assumptions o f  gender dependency, which may be unavoidable if  need 

remains a factor for consideration.

See, e.g.. Brake, supra  n.lOO, 775-776; Rheinstein, ‘Division o f  Marital Property’ (1976) 
12 Williamette LJ 413, 433 (hereafter ‘Rheinstein’).

Eekelaar, ‘Post-Divorce Financial Obligations’, in: Katz, Eekelaar and Maclean (eds.), 
Cross Currents: Family Law and  Policy in the United States and England  (Oxford, 2000) 
(hereafter ‘Eekelaar, “Post-Divorce Financial Obligations’” ), 419.

Garrison, ‘Good Intentions Gone Awry: the Impact o f  New Y ork’s Equitable 
Distribution Law on Divorce O utcom es’ (1991-1992) 57 Brook. L. Rev. 621, 727 (hereafter 
‘Garrison, “Good Intentions’” ).

Rheinstein, 5M/7/-a n. 171, 433.
See, e.g., Reynolds, supra  n.86, 869-870.
Garrison comments that allegations that judicial bias leads to poverty for women and 

children is contradicted by a ‘substantial body o f  data showing that, on average, wives fare 
better than husbands under discretionary property distribution schem es’: Garrison, ‘How Do 
Judges Decide Divorce Cases? An Empirical Analysis o f  Discretionary Decision M aking’ 
(1996) 74 N.C.L. Rev. 401, 415 (hereafter ‘Garrison, “How Do Judges Decide Divorce 
Cases?’” ).

Reynolds, supra  n.86, 870-871.
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Scholars are divided as to whether a presum ption  o f  equal division would 

sufficiently reduce the conflict and uncertainty generated by equitable 

division to justify  the reduction in flexibility. Gray argues that a presumption 

o f  equal division would guard against ‘the indeterminate, and sometimes 

unprincipled, exercise o f  uncontrolled jud ic ia l d iscre tion’,'^* but should only 

apply to ‘assets whose acquisition or retention is attributable to the economic 

interaction o f  the marriage par tners’. H e  contends that this would 

m axim ise  both justice  and certainty, while permitting a m easure o f  

flexibility. Sargisson argues that a presumption o f  equality  would at least 

mean that neither spouse starts o f f  with a tactical advantage,'*'* and that the 

need to justify  a claim (for instance, by proving contributions) disadvantages 

the non-propertied spouse. '* ' However, G arrison argues that equal division 

‘m ay create even more pressure for im m ediate  asset d is tribution’, which may 

lead to unfair outcom es, especially ‘for couples w ith  highly disproportionate 

incomes and little to divide’.'*^ This problem is likely to be com pounded 

where there are m inor children, as equal division m ay deprive them  o f  

accom m odation  and other necessities.

M artha Davis contends that a ‘presumption o f  equality  would not necessarily 

d iscourage litigation because both the application o f  the presumption and the 

actual division might be cha llenged’.'*^ H ow ever, she concedes that the 

uncertainty o f  equitable distribution is problem atic, particularly because a 

key function o f  modern divorce law m ay be to  act as a fram ework for 

settlement negotiations. In this context, uncertainty reduces the bargaining 

strength o f  the w eaker party.'*'* Brake contends that statutory guidelines may

Gray, n.69, 116.
Ibid., 117.
Sargisson, n. 167, 107.
Ib id , 91.
Garrison, ‘Good Intentions’, supra  n . l7 3 ,  731.
Davis, ‘The Marital Home: Equal or Equitable Distribution? (1983) 50 U. Chi. L. Rev. 

1089, 1112 (hereafter ‘Davis. “The Marital H om e’” ).
Ibid.. 1113. This issue is discussed later in the final section o f  this chapter,  dealing with
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in fact increase litigation, as ‘[e]ach guideline... provides a different issue 

that must be litigated or negotiated before the division o f  property is 

com plete’.'*^ Hence, he argues that equitable distribution ‘is a costly 

system ’, whose costs may not outweigh the alleged benefits o f 

individualized justice, which ‘may be impossible to obtain’.'*^ He therefore 

argues that ‘a system which provides inexpensive and consistent results 

while achieving rougher justice, m ight be preferable to one which spares no 

expense in an admirable, but perhaps unattainable search for individualized 

justice’.'^’

This, o f  course, assum es that one can even determine what ‘ju stice’ is, and 

what is a ‘fair’ and ‘equitable’ outcome; contending that this may be 

irresolvable. Brake comm ents;

‘It may be good public policy to recognize that the additional cost o f  

finding those few  instances where fixed rules are unfair is simply not 

worth bearing, given the high cost, unpredictability, and potentially 

whimsical nature o f  the system which will purportedly remedy those 

few  situations ' **

A combination o f  certainty and flexibility is advocated by Garrison. She 

argues that equitable distribution should apply where there are insufficient 

means to provide fully for both parties, as flexibility is then paramount. 

However, a presum ption o f  equal division is appropriate where means are 

greater, as this em phasises contribution as well as need. W hile such a 

presumption m ight leave some wives worse off, it would prom ote uniformity 

and certainty while reducing costs. Garrison also argues that the family 

home should not be subject to immediate distribution where there are m inor

private ordering.
Brake, supra  n.lOO, 776.
Ibid.
Ib id ,  776-7.
Ibid., 782, This, o f  course, assum es that fixed rules are only very occasionally unfair.
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children, if  it is economically  viable for the children and custodial parent to
I QQ

remain there.

Quite apart from these issues, however, the m ore fundamental question is 

w hether either equitable distribution or com m unity  property  actually ‘w o rk ’. 

Does equitable distribution deliver the flexibility, fairness and justice  it 

p rom ises? A re courts willing to use their reallocative powers, and if  not, w hy 

not? H ow  simple are the rules o f  com m unity  property  to apply in practice, 

and w hat are the consequences o f  equal division?

One difficulty for equitable distribution relates to judicial conservatism. 

Ellman has noted that a ‘ju d g e ’s sense o f  what was equitable was often 

influenced heavily by the familiar property tradition upon which the 

distributive power was superim posed’, leading to reluctance to deprive the 

‘ow n e r’. P a r t n e r s h i p  ideology m ay lead ju d g es  to em phasise contribution 

at the expense o f  need .’ '̂

Following a detailed examination o f  N ew  Y o rk ’s equitable distribution 

system, Garrison found evidence to support the claim s o f  both the critics and 

the cham pions o f  judicial d i s c r e t i o n . S h e  com m ented:

'There is evidence o f  regional variation, class bias, the intrusion o f  

private values into the decision-making process, o f  utter 

unpredictability, and o f highly predictable decision making 

consistent with the statutory standard; there is evidence both to

Garrison, ‘Good Intentions’, supra n .l73, 731-732.
Ellman, ‘Reorganizing the Family -  the Maturing Law o f Divorce Finances; Toward 

Rules and Guidelines’ (1999) 33 Fam. L.Q. 801, 805.
For example, in a study o f  the use o f  need-related factors in a number o f  states, Reynolds 

found that courts were not relying on them in relation to property distribution, and that one 
spouse was often left in clear need (Reynolds, supra  n.86, 866). Reynolds suggested a 
number o f  possible explanations for this, including a judicial emphasis on contribution and a 
preference for equal division (especially but not solely where there was a statutory 
presumption that this was fair).

Garrison, ‘How Do Judges Decide Divorce Cases?’, supra  n. 176, 407.
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support and contradict the claim o f  gender bias in judicial decision 

making; there is evidence o f  settlement results that are highly 

consistent — and inconsistent -  with the decision-making patterns o f  

judges

Nevertheless, Garrison also ‘found that what at first glance appears 

contradictory and chaotic in fact evidences the natural evolution of 

discretionary decision making’, as it moves towards greater consistency.'^'* 

She concluded that the discretionary system had to be viewed as ‘a dynamic, 

evolutionary phenomenon that is guided by the legislature’s directives (or 

lack thereof), shaped by cumulative judicial experience, and set in a shifting 

social contact’.

While ‘vague rules’ could reduce certainty and predictability,'^^ Garrison 

concluded that they ‘do not inexorably produce arbitrariness, bias, or 

uncertainty’.'^^ This is because judicial discretion is limited by factors such 

as precedent, the right o f  appeal, and informal judicial and professional 

norms. Garrison commented that ‘[c]oupled with the mediating function of 

lawyers, these limitations may provide as much guidance to litigants and the 

settlement process as would a bright-line approach’.'^* This echoes the view 

o f Eekelaar and Maclean, who note that even where rules are discretionary, 

‘judges and practitioners in fa c t develop practices which determine the 

outcome of cases’, and these informal norms can be very powerful, 

Garrison also noted that even if the critics o f equitable distribution were 

correct in the difficulties they identified, there is no evidence that having 

clear distribution rules would improve matters; indeed, such rules might well

Ib id , 408.
Ib id
Ibid
Ibid . 412.
Ibid.. 413.

Eekelaar and Maclean, A Reader on Family Law  (Oxford, 1994) (hereafter ‘Eekelaar and 
M aclean’), 15.
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entail other disadvantages, such as inflexibility, so that ‘the price o f  certainty 

m ay well be inequity’.

In G arr ison ’s view, a discretionary system is largely based on the 

impossibility o f  arriving at a clear rule based on principles acceptable to all. 

She com m ents:

‘The declining role o f fault, coupled with the increased importance o f 

dependency prevention, argue in favour o f  a rule-based system o f  

justice. But the competing rules that have emerged embody such 

vastly different, and emotionally charged, assumptions about the 

nature o f  marriage and parenthood that a grant o f judicial discretion
t 201has appeared to be the better part o f legislative valor

A ccordingly, the focus in N ew  York was on channelling rather than 

elim inating discretion, through the use o f  guiding principles and 

presumptions. Garrison argues that the current question is ‘not whether rules 

should replace discretion, but how discretion and rule should be 

ba lanced’.

G arrison’s survey o f  N ew  York property ou tcom es found that settlements 

were ‘highly d ispara te’ while judicial ou tcom es ‘exhibited a strong tendency 

toward equa li ty ’, '̂^̂  particularly after the equitable distribution system had 

been operational for a few years.^”'* W here the division favoured one spouse, 

husbands w ere  much more likely to benefit in jud icial outcom es, and wives

G arrison, ‘H ow  D o Judges D ecid e D ivorce C a ses? ’, su p ra  n . l7 6 ,  4 1 6 .
Ibid., 4 2 2 .
Ibid., 4 2 3 .
Ib id ,  4 5 2 .
Ib id ., 4 5 4 . A lim on y  awards fell sign ifican tly  fo llo w in g  the introduction o f  equitable  

distribution, largely because o f  a new  focus on se lf-su ffic ien cy . H ow ever, it w as still more 
com m on ly  awarded at trial than in settlem ents. S ee  G arrison, ‘H ow  D o Judges D ecide  
D ivorce C a ses? ’, su p ra  n. 176, 467  e t seq.
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in settled ones.^'^^ However, ‘[d]isproportionate outcom es were not only less 

common within the judicial sample but also more predictable’, in that they 

were connected with particular identifiable factors -  unlike settlem ents, 

where there seemed no particular p a t t e r n . O n e  problem was that judges 

seemed to em phasise m onetary contributions over domestic ones, which led 

to lower awards for ‘needy’ w i v e s . H u s b a n d s  were also more likely to get 

a higher proportion o f  the family resources where these included business or 

professional assets.^'’̂  The courts were also inclined to em phasise title, even 

though the whole point o f  the new system was to avoid this.^°^ Garrison 

concluded that the ‘lingering impact o f  title’ was apparent in both settled 

cases and judgm ents, but that there was no clear indication o f  why and how 

judges deviate from the equal division norm. She comm ented: ‘W hat is 

perhaps most notable about the property division data is simply that they 

explain so little’.^'°

Community property has also been heavily criticised, notably by 

W eitzman.^" A nalysing C alifornia’s comm unity regime, which applied a 

principle o f  equal division to marital assets and strictly limited alim ony, 

Weitzman found that need was routinely ignored in the names o f  equality 

and self-sufficiency, even where a custodial parent required support.^*^ This 

resulted in the w idespread impoverishment o f  women and children follow ing 

divorce, while men generally recovered economically in a relatively short 

period and actually improved their living standard.

Ibid., 455. 
Ibid.
Ib id , 456.207

Ib id , 457.
209 Ib id , 458-459.

Ibid., 466.
Weitzman, The D ivorce Revolution: the U nexpected Social an d  Econom ic Consequences  

fo r  Women an d  Children in A m erica  (N ew  York, 1985) (hereafter ‘Weitzman, The D ivorce  
Revolution'). W eitzman ultimately advocated at least a presumption o f  equal division, albeit 
with an enlarged marital fund {ib id ., 384).

Ib id ,  34.
Ibid., 329. Weitzman was subsequently obliged to revise her initial figures for the fall in 

w om en’s post-divorce living standards, and the concomitant rise in m en’s living standards. 
However, women continued to be significantly (about 40%) worse o ff  than men after
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W eitzman particularly targeted the exclusion o f  em ploym ent benefits and 

earning capacity from the pool o f  marital assets by judges implementing the 

com munity principles, and argued that this did not take account o f  either 

w om en’s contributions to the acquisition o f  those assets or the reduction in 

their earning power due to marital responsibilities?''* This was just as much 

an issue in California as in equitable distribution states?'^ Weitzman also 

noted subtle gender bias operating within the system ?'^ She comments:

‘an ostensibly equal division o f  property is not in fact equal when 

women have the responsibility fo r  child care in nine out o f  ten 

divorces involving children. To divide the property equally between 

husband and wife typically means that one-half o f  the family assets 

are awarded to one person, the husband, while the other half are left 

to an average o f three people, the wife and two children

She concluded that the ‘abiding lesson’ is that ‘to grant equal rights in the 

absence o f  equal opportunity is to strengthen the strong and weaken the 

w eak’. '̂* Californian reformers had not foreseen how formal equality could 

lead to inequity, in the absence o f  social equality.^'^ Although California’s 

com munity regime was aimed at achieving econom ic justice and equality, it

divorce, even after the revision. See W eitzman, ‘The Economic Consequences o f  Divorce 
are Still Unequal: Comment on Peterson’ (1996) 61 Am. Soc. Rev. 537, 538 (hereafter 
‘W eitzman, “Economic Consequences’” ).

W eitzman, The Divorce Revolution, supra  n .211, 36.
Obviously, in either system it might be resolved by a more extensive definition o f  marital 

property (discussed beiow).
Ibid., 97. For example, the data analysed revealed that ‘while the courts are anxious to 

sell the matrimonial home to effect an equal division o f  property, they do not seem to feel 
any similar pressure when it comes to a business. Instead, the courts go to great length to 
keep the business intact (and typically in the hands o f  the husband) and utilize the same 
procedures that they find unworkable when discussing the delayed sale o f  the home’. This 
was justified on the basis that the husband ‘needed’ the business, or could not afford to buy 
out the wife; however the same logic was not applied to the family home (ibid., 99-100). A 
statutory power to delay sale o f  the home was subsequently introduced in light o f 
W eitzman’s findings: see Weitzman, ‘Economic Consequences’, supra  n.213, 538.

W eitzman, The Divorce Revolution, supra  n .211, 358.
Ib id , 2 \3 .
Ib id , 225.
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ultimately provided neither.

Part IV: Factors Affecting Equitable Distribution

If we decide that the benefits o f  equitable distribution outweigh the 

disadvantages, what factors might affect the distribution o f  assets? General 

theory holds that there are at least four conceptual categories for factors 

relevant to distribution, based on title, fault, need and contribution; to these 

we might add marriage duration, insofar as that can be separated from 

contribution. Need em phasises the future, and encompasses factors such as 

earning capacity, income, accom modation requirem ents and ongoing caring 

responsibilities; it may also take account o f  health and age (as matters 

affecting earning capacity and requirements). Contribution mostly 

emphasises the past, and how the spouses have contributed financially and 

otherwise to the welfare o f  the family.^^' Contribution has already been 

discussed, and need will be analysed in relation to spousal support, but the 

significance o f  marriage duration and fault must also be examined, as must 

the relative weight to be given to each.

A. Marriage Duration

Marriage duration partly overlaps with contribution: the longer the marriage, 

the more likely each spouse is to have contributed significantly to the 

relationship. Duration autom atically affects division in any regim e where 

sharing is limited to ‘m arital’ property, as this is likely to increase over time. 

Emphasising duration also accords with partnership, the longer a couple 

have been married, the more likely they are to have made mutual sacrifices 

and to have adopted sharing behaviour and expectations. However, how 

much effect should m arriage duration have on sharing?

Future contributions, such as caring responsibilities, may also be considered, but are 
more likely to be addressed under the heading o f  ‘need’.
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Carbone argues that marriage duration alone does not mean spouses’ lives 

are fully entwined. For instance, they may have no children or common 

understanding regarding property. She contends that basing someone’s 

obligations ‘in assumptions... that might not be true’ is ‘unsatisfying and 

murky’, and asks why someone should accept an obligation ‘that does not 

correspond to the promises... made to each other at the beginning o f the 

relationship, their understandings o f marriage as an institution, or the 

particular circumstances o f their relationship?’. H o w e v e r ,  while this 

would support an argument in favour o f private ordering, it is submitted that 

it is unlikely to apply to most marriages. Oldham argues that equitable 

distribution ‘should not automatically apply to all marriages’, but only after
223a child is born or a couple has been married ‘for a substantial period’. 

Granting potential claims to all spouses simply encourages fighting and 

increases costs, so ‘this process should only govern those types of 

relationships where the benefits o f the process outweigh its costs’.̂ '̂* This 

would protect wives whose earning capacity was affected by caring duties, 

while requiring short-term, childless wives to be self-sufficient. Oldham 

argues that it is ‘simply not true that most short, childless marriages are 

“partnerships” in any sense that should affect the couple’s property 

rights’. E v e n  if a wife in short marriage makes some career sacrifices, her 

earning capacity would not be substantially eroded in that time.^^^ 

Furthermore, little property is normally accumulated in a short marriage, so
227that a time-consuming division o f assets is not warranted. Accordingly, 

spouses should be ‘put... on notice that each would have to be economically

Carbone, ‘Back to the Future: the Perils and Promise o f a Backward-looking 
Jurisprudence’, in; Wilson (ed), Reconceiving the Family: Critique on the American Law 
Institute's ‘Principles o f  the Law o f  Family Dissolution ’ (Cambridge, 2006), 226.

Oldham, supra  n .l 16, 268. He would allow couples to alter this approach by agreement.
Ibid.
Ibid.
Ib id , 2S5. 
Ib id
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self-sufficient after the dissolution o f  a short, childless m arriage’?**

In longer m arriages there is a ‘more compelling case’ for sharing, even 

without children.^^^ A w ife’s earning capacity may be reduced due to long

term career sacrifices, and she may have contributed substantially to her 

husband’s career. Long-term spouses are more likely to have developed a 

‘real partnership’, which involves m aking decisions in the family interest 

rather than out o f  self-interest?^'^ Oldham therefore suggests that it ‘would 

be fair, as well as good social policy, to assum e that a couple begins to 

accumulate marital property once their relationship perseveres for a 

substantial length o f  tim e’, for instance, after five years?^'

It is probably correct to say that partnership increases with m arriage duration 

and that earning capacity is unlikely to be severely impaired after short 

childless m arriages. However, other aspects o f  O ldham ’s argum ent are 

problematic. For instance, he contends that ‘a divorce o f  a childless couple 

frequently involves, in effect, the dissolution o f  a “trial m arriage’” which is 

‘really not a partnership in any meaningful sense’. T h i s  is a sweeping 

assumption which may often be inaccurate and hurtful.

O ldham ’s contention that spouses in a short, childless m arriages are 

‘independent econom ic enti t ies’, m a k i n g  equitable distribution 

inappropriate, may also be incorrect. Spouses may well have engaged in 

sharing behaviour and made sacrifices, even in brief m arriages, that would 

merit some degree o f  property division. O ldham ’s suggestion that sharing 

would begin after a threshold period or the birth o f  a child is also 

problematic. W ould this encourage wives to have children for financial

229

231

' Ibid.,  268 . 

I b id ,2 S 5 .  
' I b id ,  2 86 . 

Ib id
■ Ib id ,  288 . 

' Ib id ,  28 9 .

64



reasons? Would sharing principles then apply to all post-marital acquisitions, 

or only those acquired after the threshold period expires? If the latter, 

Oldham himself admits that women might end up worse off^^'’ Oldham also 

appears to underestimate the extent to which marital duration and 

partnership are likely to be considered by a court; substantial property 

awards seem unlikely in a short, childless marriage where neither party is in 

serious need attributable to the m a r r i a g e .A c c o r d i n g ly ,  spouses seem 

unlikely to indulge in lengthy legal proceedings.

B. Conduct and Fault

With the rise o f  no-fault divorce, fault was no longer relevant to the 

termination o f  marriage. However, this does not necessarily mean it should 

not affect property division. Early reformers argued strongly that focusing on 

conduct promoted division and bitterness, and provided a strong incentive to 

manufacture allegations, thus increasing trauma and prolonging litigation. 

The difficulty in establishing the truth o f  allegations, and the need to get 

through ever-increasing case numbers, along with the fear o f  making 

property division even more complicated, also disposed courts to disregard 

claims o f  misconduct in property allocation. As Ormrod has commented, 

‘the forensic process... is much too clumsy a tool for dissecting the complex
^  -j o

inter-actions which go on all the time in a family’. Furthermore, as Gray 

notes, even where fault can be established, ‘[i]t is difficult to know how 

precisely to translate human strengths and weaknesses into property 

awards’. T h i s  may lead to inconsistent outcomes.

For instance, the family home may be acquired in the threshold period, yet might be 
unavailable to accommodate a spouse and children {ibid., 296, at n. 141).

Though they are not unknown: see M iller v. M iller; M cFarlane v. M cFarlane [2006] 
UKHL 24 (reported together).

W eitzman, The D ivorce Revolution, supra  n .2 1 1 ,7 -1 0  and 12-14.
As he then was.
W achtel v. W achtel [X917,] Fam. 72, 79.
Gray, supra  n.69, 216.
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Nevertheless, it is often difficult for family law litigants to understand why 

serious m isconduct has no effect on property distribution. Legislatures and 

courts also generally feel that conduct should sometimes be considered 

where disregarding it would be grossly inequitable. How, then, should the 

balance be drawn between achieving as smooth a resolution as possible, and 

vindicating the rights o f  spouses who may have been seriously w ronged? 

What kinds o f  conduct should affect distribution? Should serious m isconduct 

act as a total bar to recovery, or should it merely tilt the balance in one 

party’s favour?

The issues at stake are not solely practical. Ideology is also significant. For 

example, if  serious dom estic violence is disregarded in property distribution, 

the effect may be to penalise an already traumatised and vulnerable victim. 

Feminists might also justly  contend that failing to vindicate the rights o f 

battered women reinforces gender discrimination. From a partnership 

perspective, it may be significant if  one spouse consistently failed to 

contribute to the m arriage and left the other with a very disproportionate 

burden, either in financial or caring terms.

It is widely argued that certain kinds o f  conduct, such as adultery, should not 

be relevant to property distribution, however hurtful it may have been. 

Sargisson argues that if the spouses are partners, ‘their share in property 

should be a right, and not a reward for good behaviour’, '̂’® and that 

‘m isconduct’ is often sim ply evidence o f  marital incompatibility.^''' Gray 

notes that the increasing adoption o f  moral relativism has made it difficult to 

criticise conduct in many cases, let alone penalise it:

‘The demise o f  the punitive approach to the reallocation o f property 

on divorce is thus due in part to the increasing indeterminacy 

surrounding the ethics o f  the marriage relationship. The advent o f  a

Sargisson, supra  n .l67 , 89.
Ibid.
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situational morality has removed much o f  the strength o f  inner 

conviction upon which the penal norm depended’

Overall, the prevailing view is that ‘there is no place for a court of 

morals’,̂ "*̂  and that divorce is a misfortune which should not be stigmatised 

or punished, financially or otherwise. However, this non-punitive approach 

may not be applied where it would effectively ‘result in the “punishment” of 

an innocent spouse or the unjust enrichment of an errant spouse by reason of 

his own wrongdoing’, as it may be argued that if hardship is inevitable, it 

should be suffered by the ‘guilty’ rather than the ‘innocent’. T h i s  has 

resulted in a reformulation of the conduct issue, which now tends to focus on 

economically damaging or wasteful behaviour, rather than on moral 

turpitude or ‘mere’ emotional hurtfulness. Thus, Gray argues that failing to 

contribute to the marital partnership^'*^ or wrongfully diminishing marital 

property should be taken into account in the division of assets.

The tendency to exclude domestic violence from conduct affecting division 

is commonly justified on the grounds that opening the door to an 

examination of violence may lead to spurious accusations or exaggerations, 

or that permitting an examination of one form o f hurtful conduct makes it 

difficult to exclude others. This has been criticised as an overzealous 

approach to the ‘no fault’ doctrine, particularly by feminists. Behrens, for 

example, argues that violence is distinguishable from other forms of 

conduct, both in its nature and its disempowering effects (which are not 

merely financial, although violence has serious economic consequences for 

women g en e ra l ly ) .A u s tra l ian  research has shown that women reporting 

severe forms of violence suffered serious financial consequences post-

Gray, supra  n.69, 205.
Ibid., 206.
Ibid., 208.
Ib id ,  237.
Ib id ,  255.

Behrens, ‘Dom estic Violence and Property Adjustment: a Critique o f  No-fault 
D iscourse’ ( 1993) 7 AJFL 9.
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948separation. Accordingly, excluding violence from consideration serves to 

reinforce gender subordination and powerlessness. However, while this 

analysis might enable the economic results o f violence to be taken into 

account, it seems repugnant that serious physical (or indeed psychological) 

abuse per se may be disregarded where no financial impact can be shown.

C. Relative Weight o f  Discretionary Factors

Fineman notes that legal emphasis is generally regarded as having shifted 

from title, ameliorated by fault and need, to contribution, and argues that 

‘there is a serious problem’ with characterizing this as ‘progression’.̂ °̂ 

Saying that the law has progressed to emphasising contribution implies that 

emphasising fault and need was merely transitional, and that the correct 

focus has now been achieved, whereas in fact need may still be relevant.^^' 

Fineman argues that need and (to a lesser extent) fault are ‘still viable 

alternatives to contribution’ as a conceptual basis for property distribution, 

but are attacked ‘because they carry negative symbolic connotations’.̂ ^̂  

Contribution is relatively easily justified as a basis for sharing, as it accords 

with classic labour-desert theory that someone who has assisted with the 

acquisition o f an asset through their labour should be rewarded with a share 

in the property acquired.^^"* The issue then becomes one o f what kinds and

Sheehan, ‘Financial A spects o f  the D ivorce Transition in Australia: Recent Empirical 
Findings’ (2002) 16 IJ L P & F 9 5 , 113-118.

Psychological and emotional abuse, without a physical elem ent, is also undoubtedly 
prevalent, but tends to receive less attention in the literature, perhaps because it is so 
difficult to prove or quantify. In principle, there seem s no reason why it should not be 
treated in the sam e way as physical abuse, as it may undoubtedly leave psychological 
scarring and undermine self-confidence (and hence earning capacity). By the sam e token, 
however, i f  physical abuse is overlooked in the examination o f  ‘conduct’, so also will 
psychological injury. ‘Docum ented evidence’ o f  dom estic violence, including emotional 
distress, may be considered in awarding spousal alimony in California (discussed in Chapter 
2).

Fineman, supra  n.86, 286.
Ibid.,2%1.
Ibid.
Ib id ,  288.
See Cohen, ‘Property and Sovereignty’ (1927) 13 Cornell LQ 8 (hereafter ‘C ohen’) fora  

discussion o f  labour-desert theory.
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amounts o f  contribution are adequate, which raises other ideological issues
255but leaves untouched the basic premise o f  sharing, where justified. Fault 

and need, however, are both ideologically problem atic; fault because divorce 

itself is no longer fault-based, and need because dependency has 

theoretically been replaced by equality. Yet as Fineman points out, 

‘[djependency has not disappeared’ for children and the primary carer.

Fineman contends that equitable distribution is problematic where statutory 

factors for consideration include factors based on both need and 

contribution, which may be relied on simultaneously.^^^ The fundamental 

difficulty is that the ‘dependent woman through ideological fiat is considered 

to be benefited in being brought “up” to partnership status and made an 

“equal” ’,̂ ^* and that the same ideology then ‘supplies the distribution 

standard’, and also makes it unnecessary to value contributions as they are 

assumed to be equivalent.^^^ This ‘eliminates the need for individualized 

enquiry’, as the outcome is ‘based on a fictitious past’ o f  how parties 

behaved during marriage.^^® Consequently, ‘[c]ontribution operates at the 

expense o f  inquiry into possible future needs’. W h i l e  the partnership 

model perm its some deviation from strict equality, the burden is on the 

spouse seeking such a deviation to prove that the case is exceptional. Like 

many other critics, Fineman concludes that ‘sameness o f  treatm ent’ in the 

name o f  equality can lead to great inequity, and argues that just because 

individuals are equal does not mean that their entitlem ents must be strictly 

the same.^^^ While equality theory has played a crucial role in ensuring that

U nless one subscribes to the ‘specifically religious v iew ’ noted by Cohen that ‘the first 
claim on property is by the man who needs it rather than the man who has created it’. In this 
case, as Cohen comments, ‘the only way o f  justifying the principle o f  distribution o f  
property according to labor is to show that it serves the larger social need’ (Cohen, supra  
n.254, 17).

Fineman, supra  n.86, 288.
Ibid., 290.
Ibid
Ib id ,  292.

^^°Ibid
Ibid
Ib id ,  295-296.
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value is attributed to w om en’s work, ‘as a symbolic characterization, 

equality has taken on a life o f  its ow n’, and can preclude ‘a m ore 

individualized or ju st notion o f equality’.̂ ^̂  Fineman therefore argues that 

where equality and need are in com petition, rules are required to determine 

which should prevail?^'*

Part V: Property Subject to Division

Assuming that some form o f  sharing is deemed appropriate, the scope o f  the 

divisible property m ust be determined. Once again, the view taken on this 

issue depends largely on the theoretical basis for division. An ideological 

emphasis on partnership and contribution suggests that division should be 

limited to the ‘fruits’ o f  the marriage, since these alone resulted from the 

spouses’ jo in t efforts. Formal equality also supports this, as it respects the 

spouses’ separate identities and independent acquisitions and avoids 

dependency or patronage.

However, the marital fruits may be inadequate to provide for the needs o f  a 

dependent spouse and children. Even where m aintenance is awarded, 

accommodation m ay be unaffordable. Yet on what basis can we go beyond 

sharing the fruits o f  the marriage? Need may be a real issue, but why should 

one spouse be com pelled to meet the o ther’s requirements?

The best answer to this question lies in a more extensive approach to 

partnership. The literature emphasises the sharing o f  the ‘fruits’ o f  the 

marital partnership, but a partnership may also accrue liabilities. C hief 

among these is the dim inution o f one spouse’s earning capacity due to 

marital role division. Prolonged absence from the workplace for childcare 

purposes has serious and continuing consequences, which, under a true 

partnership theory, merit com pensation for the affected party. If  adequate

Ibid., 297 .

Ibid., 298 .
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com pensation is not available from the marital property and spousal 

maintenance, it is just to go beyond the marital property and utilise separate 

property to redress the balance. As Smith argues, ‘To achieve a fair sharing, 

decisions resulting in economic disadvantages and made in reliance on 

continued economic support must be com pensated after divorce, whether or 

not sufficient marital assets were accum ulated’?^^ Likewise, Lauerman 

states, ‘W omen should not be the sole victim s o f  a limited economic pie’.̂ ^̂

O f course, need may arise even where both spouses have consistently been 

employed; for example, children’s accom m odation requirements are not 

abated by the inadequacy o f the marital fund to satisfy those requirements. 

Even both spouses’ total assets may be inadequate to satisfy all parties’ 

needs (particularly if  divided equally); should special rules then apply to 

certain assets, such as the family home?

M artha Davis argues that ‘it is desirable to have a law that permits separate 

treatm ent o f  the hom e’,^^  ̂ because it is such a significant asset.^^* This 

would provide accommodation and greater continuity for children, and 

would avoid the enforcement problem s associated with alimony awards. One 

might also argue that jo in t home ownership would recognize the 

hom em aker’s contribution and accord with marital partnership. However, 

Clive contends that recognising the hom em aker’s work is not a sound basis 

for conferring a half share in the home ‘if it am ounts to the claim that all 

wives work in the home which can be fairly recom pensed by, and only by, 

giving them a half-share in it’; this is both untrue and also ‘assumes the 

continuance o f  sex roles which are becom ing obsolete’. H e  finds a

Smith, ‘Partnership Theory’, supra  n .l3 , 694.
Lauerman, ‘Feminist Moral, Social and Legal Theory: a Step Toward Enhancing 

Equality, Choice, and Opportunity to D evelop in Marriage and at D ivorce’ (1987-1988) 56 
U. Cin. L. Rev. 493, 508 (hereafter ‘Lauerman’).

Davis, ‘The marital hom e’, swpra n. 183, 1091.
1104.

C live, ‘Marriage: an Unnecessary Legal C oncept?’ (hereafter ‘C live’). In: Eekelaar and 
M aclean, ii/pra n. 199, 182-183.
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partnership and sharing argum ent more attractive, but suggests that couples 

who wish to share the hom e may do so voluntarily?™

While it is certainly true that not all wives work at home, and that a share in 

the home may not always be the only adequate recompense, the fact rem ains 

that many wives do w ork in the home and that the home is the m ost (if not 

the only) significant asset for many families. Putting the family hom e in jo in t 

names is a relatively m odern phenomenon, and relying solely on voluntary 

co-ownership leaves many older w ives unprotected. A home may also be in 

one party’s sole name because it was purchased (though not paid for) before 

marriage. Title may remain unaltered either because couples assum e they 

have jo int entitlem ents anyway or because they assume that title will never 

be significant (because they do not contem plate marital breakdown).^’ ’

Kahn-Freund argues that a rule on matrimonial homes is fine ‘on the half-a- 

loaf principle’, but that what is required is a ‘comprehensive ru ling ... about 

aggregates and not about individual items o f property’.̂ ^̂  However, he also 

suggests that property should be defined in terms o f  purpose, rather than in 

terms o f the tim e or m anner in which it was a c q u ire d .A c c o rd in g ly , only 

property intended for jo in t family use should be divisible. This would 

include the family hom e and household chattels, but would exclude 

investment property.^^'^ However, while his argument is based on sharing 

principles, it does not apply those principles fully. A hom em aking spouse 

may justifiably expect to share in investments where they were acquired 

using family funds or through jo in t spousal efforts. Furthermore,

M ee, The P roperty  R ights o f  C ohabitees: An A nalysis o f  E quity's R esponse in Five 
Common Law Jurisdictions (O xford, 1999), 14.

Kahn-Freund, supra  n .l68 , 19.
Ibid., 23. Kahn-Freund was concerned to recognise the interest o f  the housew ife in the 

family home and household assets, and considered that the w ife  w as otherwise adequately 
protected (for instance, in the context o f  death) (ib id ., 24-25).

Kahn-Freund recognised that the classification o f  assets could be difficult, as the spouses 
might have different intentions and the nature o f  the asset itself could be ambivalent (ibid., 
39). The function o f  assets could also change over time (ibid., 42).
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categorising investments as separate property ignores the fact that it is 

usually only the breadwinning spouse who is in a position to make such 

investments, although this may well be at least partly due to family support 

and contributions. Denying a hom em aking spouse a share in investments 

therefore penalises her for the nature o f  her contributions to the family 

welfare.

Ultimately, what constitutes divisible property may be insignificant to many 

families. Garrison argues that the scarcity o f  resources means that how assets 

are characterized, and the regime used to divide them, will have little impact 

on the post-divorce well-being o f  the average couple, or even the relatively 

w e a l t h y . S h e  notes that the dearth o f  property is worsened by liquidity 

issues, and that the problems are still further exacerbated for wives by 

distribution patterns which tend to confer assets with earning potential (such 

as businesses and pensions) on the husband, while conferring the home and
0 1  fihousehold assets on the wife.

A. Human Capital

W hile the debate over the division o f material assets focuses on whether this 

should be limited to post-marital acquests, a more complex debate centres on 

human capital, as the issue here is whether this is a divisible asset at all. 

Human capital generally refers to a person’s labour power and ability to 

generate income, and would include factors such as education, training, 

skills, experience and health. Econom ic theory puts value on this, and also 

on the opportunity cost o f the hom em aker’s tim e (that is, how much the 

wage labour market would pay for the tim e devoted to domestic services).^^’ 

Glendon has noted the growing significance o f  ‘new ’ property over ‘old’; 

that is, assets such as human capital, job  security, pension rights and benefits

Garrison, ‘Good Intentions’, supra n .l73 , 728.
Ibid., 729.
Estin, supra  n .21, 1006.
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in kind are frequently more important tlian ‘traditional’ property such as land 

and tangible assets.^^*

Joyce Davis contends that human capital is property, commenting;

'Like other forms o f  property, human capital can be alienated, 

possessed, and used by its owner Although it does not have all o f  the 

attributes sometimes associated with property, it has enough o f them 

to f i t  comfortably within the traditional, western view o f
,279property...

Parkman states that an asset ‘exists and has value if it produces a future 

stream of returns, regardless o f whether it is exchanged or not’.̂ ^̂  Clearly, 

the whole point o f human capital is that it generates future income. As 

Parkman comments, ‘[o]ur wealth at any moment consists o f the claims that 

we have on future income flows’.^*’

Why then is human capital problematic? Parkman argues that most o f  the 

difficulties arise due to a lack o f clarity with regard to the nature of property 

and how marriage affects it.^*  ̂ This confusion arises because courts have 

historically classified assets as ‘property’ in an ad hoc and inconsistent 

manner, whereas there should be clear rules and n o r m s . P a r k m a n  argues 

that ‘a property’s acquisition is based on investments’, but that these are not 

always simple or straightforward and can occur over a long period.^*'* As 

Kelly notes, human capital is a particularly complex form o f asset which can

Glendon, The New Property, supra n.92.
Davis, ‘Enhanced Earning Capacity / Human Capital: the Reluctance to Call it Property’ 

(1996) 17 Women’s Rts. L. Rep. 109, (hereafter ‘Davis, “Enhanced earning capacity’” ). For 
analysis o f  how human capital may be categorised as property and the significance o f  this, 
see Davis, “Enhanced earning capacity’, 135-145.

Parkman, ‘Recognition o f  Human Capital, supra n.54, 439.
Ibid, 441,
Parkman, ‘Bringing Consistency to the Financial Arrangements at Divorce’ (1998-1999) 

87 Ky. LJ 51, 63 (hereafter ‘Parkman, “Bringing Consistency’” ).
Ib id , 64.
Ib id , 67.
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be acquired over many years from different sources; a person’s education, 

experience, knowledge and skills are all relevant yet changing factors. It can 

also diminish, for example with age or a failure to m aintain skills. It is not 

always possible to identify exactly what contributed to or increased human 

capital, or to separate the results o f  different kinds o f  input. Therefore, the 

question is how to identify the causes o f  the fluctuations in value, not 

whether there is something o f value t h e r e . A l l  o f  this has confused the

courts. This is compounded by judicial attachm ent to the clean break
286principle, which inclines courts to reject ongoing spousal entanglements. 

Yet, as Kelly argues, courts must take account o f  the long-term effects o f 

marital decisions, since ‘[wjithout reallocation, for whom would it be a clean 

break?’̂ *̂

Two particular problem s arise in relation to human capital: how should it be 

valued, and is it possible to show a causal connection with marriage?

Valuation difficulties have already been noted, though these are dismissed 

by Joyce Davis on the basis that the ‘law is in the business o f  valuation’ *̂̂  

and that ‘[v]aluation strategies and m ethodologies are numerous, and readily 

available’.̂ **̂  Some courts use expert testim ony which analyses the parties’ 

earning capacity at the start and end o f  m arriage, the value o f  educational 

and career opportunities which either spouse forewent; the amount invested 

in a spouse’s education, and any income sacrificed while pursuing further 

e d u c a t i o n . H o w e v e r ,  as Estin notes, the cost o f  expert evidence is 

generally prohibitive, and analysis may be too complex for easy 

understanding. More fundamentally, Estin argues that such attempts at 

valuation sideline values such as love, sharing and sacrifice in the name o f

Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 197.
D avis, ‘Enhanced Earning Capacity’, supra  n.279, 112-113. For a detailed analysis o f  

how enhanced earning capacity is consonant with property theory, see Davis generally.
Kelly, ‘The Marital Partnership Pretense’, supra  n .l6 , 94.
Ib id ,  118.
Ib id ,  120.
Estin, supra n .2 \ , 1058.
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rationality. She com m ents: ‘Because there are serious m easurem ent 

problems when the intangible aspects are added to the calculus, they are 

simply eliminated in favor o f  more m onetizable factors’. K e l l y  contends 

that ‘[a] refusal to “bother” with a valuation challenge reflects a conclusion 

that the person denied compensation is not really viewed as having a 

valuable interest to begin w ith’.̂ ^̂

Regarding causation, it is difficult to show that an increase or decrease in 

either spouse’s human capital is due to marriage. Parkman argues that 

human capital is acquired over a lifetime, and only exceptionally is there a 

significant acquisition during m a r r i a g e . T h i s  is disputed by Kelly, who 

also argues that even if  contributions during a lengthy marriage are not the 

total source o f  the human capital, they are still significant contributions and 

should be valued accordingly.^^'*

One approach has been to evaluate a spouse’s probable career track, if they 

had not married. For instance, if a husband was already w ell-established in 

his career prior to the marriage, or had already obtained relevant 

qualifications, then it is less likely that his exit high earning capacity is 

attributable to the marriage: he would probably have done well anyway. 

Similarly, if  a wife m arried prior to establishing herself in a career, or prior 

to obtaining qualifications, it is difficult to show that her exit lack o f  earning 

capacity is a result o f  her marital role. However, Kelly argues that 

partnership theory ‘is grounded on what actually did happen’, not what 

might have happened if  parties had not married.^^^ We cannot know for 

certain what degree o f  success the spouses might have had independently; 

the point is that they were not alone, and both contributed to the m arriage in 

different ways.

Ibid., 1061.
Kelly, ‘The Marital Partnership Pretense’, supra n .l6 , 89.
Parkman, ‘Recognition o f  Human Capital’, supra n.54, 448.
Kelly, ‘The Marital Partnership Pretense’, supra  n .l6 , 99.
Kelly, ‘Rehabilitating Partnership Marriage’, supra n.59, 192.
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Why should increased human capital, represented by future earnings, be 

shared at all? Two principal arguments are made, one based on investment, 

and the other on partnership, though these may overlap. Investment 

principles rest on expectations; a spouse who has striven to enhance the 

other spouse’s career, on the assumption that both would benefit, should be 

rewarded. This particularly applies where investing in the other has only 

been possible through the abnegation o f  personal opportunities. It is akin to 

unjust enrichment for the benefited spouse to retain the entire benefit, having 

relied on the other spouse’s contributions and support to obtain it, 

particularly where there was a common understanding that the benefit would 

be shared.

However, it can be difficult to show exactly how the investment was made. 

It is straightforward enough where one spouse supported the other 

financially through university or while obtaining a professional qualification, 

but what o f  other supportive conduct? A spouse may undertake the vast bulk 

o f childcare or domestic duties to free the other to study: does this count as 

an investment? Kelly contends that judges believe that ‘the supporting 

spouse did not really contribute much o f  anything at a ll’, because domestic 

and emotional support are not ‘real’ contributions.

The problem with the investment argum ent is that it focuses heavily on 

financial forms o f investment, while less tangible support goes 

unacknowledged. Consequently, it is often argued that financial support 

should merely be refunded, like a loan, rather than leading to a share in the
9Q7enhanced earning capital. Parkman argues that family support generally 

‘does not make the education possible, it sim ply reduces the burdens 

incurred during the educational process’. T h i s  means that the supporting

Kelly, ‘The Marital Partnership Pretense’, supra  n .l6 , 96-91.
Parkman, ‘Recognition o f  Human Capital’, supra  n.54, 454.
Ibid.A^S.
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spouse is likely to receive only the amount of actual d isb u rse m e n ts ,w h ile  

other support is disregarded. Yet, as Kelly comments, a ‘supporting spouse 

provides much more than a substitute for otherwise available loans’, in the 

form of ‘extensive financial, emotional, and logistical support’ that is not 

available elsewhere.^'’'’ The refund approach also denies the fundamental 

understanding under which the spouses were operating, namely, that the 

benefit obtained would be for both spouses.

Investment theory also does not take account o f sacrifices in human capital 

during marriage (as these are separate issues). Parkman notes that both 

spouses have a certain amount o f human capital when they marry, based on 

their expected income stream, which is in turn based on projected future 

investments as well as past investments. Future investments in human capital 

are necessary not so much to increase the person’s income, but to slow the 

rate o f human capital depreciation. It is these vital reinvestments that a 

homemaking spouse is forced to sacrifice, and the opportunities lost may 

never arise again.

Many o f these problems can be resolved by the full application o f 

partnership theory. Frantz and Dagan contend that ‘the reason to divide 

increased earning capacity equally is not to reward individual investment but 

to share the rewards o f a joint life’.̂ °̂  The same principle would presumably 

apply to individual loss. However, can these principles be applied to former 

spouses? Kelly comments that ‘the debate over what resources to include as 

marital assets, at its core, is driven by the more basic question o f how to 

conceptualize ex-spouses’. P a r t  o f the problem, therefore, is to explain 

why those who are no longer partners should be subjected to long-term post-

This is usually paid without indexation or interest.
Kelly, ‘The Marital Partnership Pretense’, supra n .l6 , 103.
Parkman, ‘Recognition o f  Human Capital’, supra n.54, 449.
Frantz & Dagan, supra  n.46, 111.
Kelly, ‘The Marital Partnership Pretense’, supra n. l6,  64 (citing Regan, ‘Spouses and 

Strangers; Divorce Obligations and Property Rhetoric’ (1994) 82 Geo. L.J. 2303, 2306).
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marital sharing, and tlie refusal to divide iiuman capital is generally based on 

a m isconception o f  its nature. Because income is actually earned after 

marriage, it is assumed to be separate property. However, this ignores the 

fact that human capital -  the ability to generate income -  is actually acquired 

(or lost) during marriage, and is closely connected with marital role 

allocation and economic and other decisions taken in the family interest. 

Post-divorce income derived from that capital is therefore the fruit o f  an 

already-existing asset.

Why is there so much resistance to the classification o f  human capital as 

divisible marital property? Quite apart from judicial inhibitions that may be 

due to traditional conceptions o f property, equality concerns arise. It is easily 

demonstrated that refusing to view human capital as property, and hence as 

divisible, impacts primarily on women, and is a crucial part o f  their 

economic subordination (intentional or otherwise). Joyce Davis argues that 

property is power, and that ‘[t]o fully acknowledge w om en’s labor in the 

home and in the market as a source o f  wealth worthy o f  recognition, and to 

acknowledge w om en’s right to recom pense for this value, would be to 

recognize and empower them as full persons’. I m p l i c i t l y ,  this will be 

resisted by patriarchal forces, which are reinforced in this instance by market 

a t t i t u d e s . W o m e n  generally lack the power to com bat these attitudes, due 

to the very economic vulnerability they produce. Furthermore, the social 

mores resulting from the dominant hegemony may discourage women from 

claim ing, as they feel no sense o f  entitlement. This is compounded by the 

devaluation o f  the contributions them selves: as Levit notes, ‘[b]ecause 

money is the measure o f  value in a market economy the refusal to 

com pensate an injury is a direct message about the worth o f  the injury; 

com pensation legitimizes the interest and em otions it rew ards’. '̂’’

^°Ubid.. 1 0 1 .

Davis, ‘Enhanced Earning Capacity’, supra  n.279, 113.
Ibid., 114.
Levit, ‘Ethereal Torts’ (1992) 61 Geo. Wash. L. Rev. 136, 188-189, cited in Davis, 

‘Enhanced Earning Capacity’, supra  n.279, 120.
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These factors also feed the resentm ent o f  spouses who are com pelled to 

share their human capital with their former partners. The failure to 

conceptualise human capital as property, to which both spouses have 

contributed, may result in considerable resistance to sharing. If  the law does 

not value domestic contributions and support, why should the recipient o f 

those contributions? Again, therefore, legal norms clearly affect social 

expectations. If it is clear that losses will be shared, spouses’ expectations 

may be reformulated and they are likely to be more accepting o f  the need to 

equalize.

How should human capital be shared? Funder argues that the human capital 

o f both spouses should be equalised, rather than the entire enhancem ent or 

the entire detrim ent being allocated to one spouse. This is because both the 

enhancement and the depreciation in human capital were acquired during the 

marriage. Accordingly, ‘[fjairness demands that the debt o f  continued 

depreciated earnings be claimed against the total assets o f  the partnership 

and by virtue o f  contributions to it’.^°  ̂ However, the husband should not be 

liable for the full depreciation in the w ife’s human capital, ‘in as much as 

both parties decided to apportion their roles on the tacit understanding that 

the benefits and costs be shared’.T h e r e f o r e ,  each spouse should shoulder 

half the loss, and receive ha lf the benefit.^"

Davis, ‘Enhanced earning capacity’, supra  n.279, 123, citing Perry, ‘ ’N o-fault Divorce 
and Liability Without Fault: Can Family Law Learn from Torts?’ (1991) 52 Ohio St. L. J. 
5 5 ,90 -91 .

Funder, ‘Australia; A proposal for reform’, in: Weitzman and MacLean (eds), Economic 
Consequences o f  D ivorce: An International P erspective  (Oxford, 1992), 203.

Ibid.
Similarly, Frantz and Dagan consider that differences in the spouses’ earning capacities 

(rather than actual incom es) on marriage and at divorce should be aggregated and the 
difference should be divided equally between the spouses. This is because the earning 
capacity o f  both spouses w ill fluctuate during the marriage, and the enhancements and 
depreciations should be shared (Frantz & Dagan, supra  n.46, 111-112).
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Part VI: Spousal Support

312Human capital is particularly relevant in the context o f  spousal support, 

although this is also controversial for both historical and ideological reasons. 

Historically, the provision o f  alimony was clearly based on the quasi- 

contractual expectations o f  an ‘innocent’ spouse. This was based on the 

doctrine o f  spousal unity, which saw the w ife’s property rights subsumed to 

the husband’s in return for his protection, and the exchange o f  permanent 

services for perm anent support. The w ife’s entitlem ents could only be lost 

through serious misconduct or adultery, and were based on her expected 

marital living s t a n d a r d . T h i s  principle o f  ‘m inimal loss’ was perhaps one 

o f  the most coherent principles o f divorce law, and one o f  the few to benefit 

wives.^’'* Alimony was particularly crucial in the United Kingdom in an era 

when a w ife’s property was controlled by her husband, her employment 

prospects were severely restricted and there was little chance o f  remarriage 

after divorce.

Following the introduction o f  ‘no-fault’ divorce, and the rise o f equality 

theory, maintenance became problematic. Practically, it was argued that 

increased powers o f  property distribution made alim ony unnecessary, and 

ideologically it was condemned as dem eaning to w o m e n . E q u a l i t y  

demanded that both spouses should be self-supporting: former spouses 

should be able to rebuild independent lives and ‘move on’.^'^ Self- 

sufficiency would, if anything, be therapeutic for a formerly dependent

Also referred to as ‘alim ony’, ‘maintenance’ or (in Ireland) ‘periodic payments’.
For a historical account o f  maintenance/ alimony, see Gray, op. cit., 280 et seq.
However, as Weitzman (among others) has noted, the extent to which alimony was 

ordered, far less actually paid, was much lower than is often assumed. See Weitzman, The 
D ivorce Revolution, supra  n .2 11, 144.

Parkman, ‘Bringing C onsistency’, supra  n.282, 71. Parkman notes that divorce was 
much more available in United States from an early stage, making the rationale for alimony 
less clear, with the result that alimony there was awarded on ‘very haphazard and 
inconsistent manner’, and much less frequently (ib id ).

For exam ple, Deech, ‘The Principles o f  M aintenance’ (1977) 7 Family Law 229 
(hereafter ‘D eech’).

The so-called ‘clean break’, discussed below.
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spouse.^

However, as W eitzman and others have h igh ligh ted /'^  the w idespread 

decline in spousal m aintenance in the wake o f  no-fault divorce has not been 

balanced by the increased theoretical availability o f  marital property to m ake 

up the shortfall. This is partly due to inadequate resources, but even where 

property exists, orders may be refused (in an equitable distribution regim e) 

or the property may not be classed as divisible.

Regan notes that the change in em phasis from alimony to property division 

‘has blocked access to the marital asset that has the most potential to redress 

gendered econom ic disadvantage’, namely, post-divorce income.^^' He 

attributes this to an ideological preference for property division, as alim ony 

resonates o f  dependency and vulnerability rather than equality and 

empowerment. Additionally, the abolition o f  the minimal loss principle has 

removed the traditional basis for support awards. This leaves the field open 

to ‘clean break’ ideology, which views lump sum division and minimal 

alimony as more consistent with no-fault divorce. Reynolds argues that the 

courts assume that ‘no fau lt’ divorce means neither spouse should have post

divorce expectations, and that this is not the case in practice.^^^ The 

difficulty therefore is how to reconcile support for those in need with the 

desire to encourage self-sufficiency and independence, which may ultimately 

be more beneficial both to individual women and women as a whole.

Spousal support, therefore, is currently one o f the most problem atic areas o f  

family law, and raises several key questions. When, if  at all, should spousal 

maintenance be payable, and what is the justification for it? If  support is 

payable, what should be its objective, and how should it be quantified? What

Gray, supra n.69, 285.
Weitzman, The Divorce Revolution, supra n.211.
As discussed above, human capital may be excluded from marital property.
Regan, ‘Divorce Reform’, n .124, 1467.
Reynolds, supra n.86, 904.
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is the relationship between support payments and property division? Is there 

any point ordering maintenance, given frequent non-compliance with orders?

A. The Justification fo r  Spousal Support

Entitlement to spousal support payments^^^ again depends on ideology. To 

many, partnership principles justify sharing during the marriage but not 

afterwards, when no reciprocal benefit is r e c e i v e d . O n e  might argue that 

no ‘fruits o f  the marriage’ justification applies in this context, and that the 

paying spouse is being compelled to labour for the benefit o f  a payee who 

has not contributed to the divided earnings.

However, this is to take a very restrictive view o f  partnership, which applies 

a very narrow time-frame to the garnering o f  the marital ‘fruits’. It is almost 

always untrue to say that there is no reciprocity for support payments; all too 

often, the payee is saddled with ongoing caring duties in respect o f  the 

couple’s children, which are by no means adequately recompensed by 

(minimal) child support payments. Child support may contribute towards 

children’s educational and subsistence r e q u i r e m e n ts .H o w e v e r ,  it certainly 

does not compensate the custodial parent for the vast amount o f  time and 

energy that must be spent actually caring for children, or for the impact that 

those caring responsibilities may have on the custodial parent’s own earning 

capacity. Without spousal support payments, the custodial parent is being 

expected to shoulder the joint caring burden o f  both parents AND to become 

fully self-supporting AND to make up any deficit in child support, without 

any assistance from the non-custodial parent. These goals may be impossible 

to achieve.

That is, payments for their personal support, as opposed to the support o f  children.
For exam ple, Deech argues that the husband is paying m oney without receiving anything 

in return (D eech, supra  n .316, 232).
Though as Weitzman has noted, they are usually inadequate for this purpose (Weitzman, 

The D ivorce Revolution, supra  n .211, 270-272).
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Even where there is no ongoing childcare burden, support payments may be 

mandated by the parties’ marital role allocation. Caring duties during 

marriage may have severely affected the payee spouse’s earning capacity^^^ 

and the performance o f  the marital duties them selves also merits sharing in 

the fruits o f the m arriage -  even if this is now ‘past’ consideration, it surely 

confers a moral claim. As already noted, it is also usually incorrect to say 

that post-marital earnings are not ‘fruits o f  the m arriage’, since the 

supporting spouse’s earning capacity may have been significantly enhanced 

during that period. It is entirely unfair that the losses and benefits o f  the 

couple’s mutual decisions are unevenly allocated.

A more difficult argum ent is based on equality considerations. M any writers 

have argued that spousal support is demeaning to women, and ultim ately 

reinforces existing social structures and patriarchy. So long as wom en 

receive post-marital support, they will continue in their traditional dom estic 

role and remain dependent and economically v u l n e r a b l e . D e n y i n g  women 

support may cause financial difficulties in the short term, but will ultimately 

encourage them to become independent through market participation. Kay 

argues that reducing m aintenance in the long run would discourage women 

from making choices that would leave them economically vulnerable, 

although she concedes that in the short term women need to be protected 

from such consequences and that we have not yet arrived at the ‘historical 

m oment’ when there is no need to compensate women for lost career 

opportunities due to childcare responsibilities.^^® She also envisions ‘a long 

and arduous period o f  fundam ental social change before wom en can fairly be 

held fully responsible for the financial consequences o f  their choices

As discussed in relation to human capital; see also O’Donovan, ‘The Principles o f  
Maintenance; an Alternative V iew ’ (1978) 8 Family Law 180-184.

E.g., Reynolds argues that a lack o f  post-divorce spousal support is a clear incentive for a 
wife to focus on her own career/ individualistic goals (Reynolds, supra  n.86, 906), and 
Regan concludes that we must ‘at least confront the possibility that short-term attention to 
need may reinforce choices that perpetuate long-term dependency’ (Regan, ‘Divorce 
Reform’, jMpm n. 124, 1481).

Kay, ‘Commentary’, supra  n .l63 , 764.
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• 329concerning intimate relationships and childrearing’.

As previously discussed, however, this argument is flawed because lack of 

support payments have demonstrably not altered women’s marital role 

preferences, at least in sufficient numbers to justify the harshness of such an 

approach. Whether this is because women are not properly informed o f the 

dearth o f spousal support after divorce, or because they knowingly choose to 

take a risk is unclear. They may simply assume that divorce will not apply to 

them.

One might also argue that endeavouring to compel women to enter the 

labour market, irrespective of their personal preferences and family needs, 

merely entrenches patriarchal assumptions about the nature o f ‘real’ work 

and productivity. Surely the point is that caring work is socially valuable, as 

well as valuable to particular families, and therefore should not be forcibly 

discouraged, penalised or devalued.

This point lies at the centre of the economic theory o f spousal support, which
330  •supports marital role specialisation on efficiency grounds. Alimony is 

regarded as imperative to remove financial deterrents to such specialisation, 

and to encourage spouses to ‘invest in their marriages rather than in the 

market’. S i n g e r  argues that the economic view not only explains alimony 

but helps to quantify it, as any award must negate, but not overcompensate, 

the adverse financial consequences of role specialization. He contends that 

this approach is preferable to a rehabilitative one (discussed below) as it 

acknowledges the long-term consequences o f marital role allocation. It also 

gives a language of entitlement through which women can seek 

compensation: alimony has been earned, through self-sacrifice or

This w as discussed previously in the context o f  individualism  and separation o f  assets. 
Singer, ‘A lim ony and Efficiency: the G endered C osts and B enefits o f  the Econom ic 

Justification  for A lim ony’ (1993-1994) 82 Geo. LJ 2423, 2432 (hereafter ‘S inger’).
Ibid., 2433.
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enhancement o f the husband’s earning power.^^^ This explains why alimony 

should be paid by the husband, rather than the State.

Nevertheless, the economic approach is criticised by Singer on ideological 

and practical grounds. Most fundamentally, he points out that the economic 

analysis seems incorrect, as evidence suggests that marital role division does 

not actually encourage women to abandon the labour market, but simply 

results in a ‘double shift’ o f paid and unpaid labour.^^'* Singer contends that 

this ‘suggests that the tenacity o f the gender-based division o f labor within 

marriage may be less a reflection o f efficiency and more a manifestation of 

men’s continuing power over women’. H e  also points out that the reason 

why married women earn less to begin with is ‘precisely because women 

have historically borne -  and to a large extent continue to bear -  a 

disproportionate share o f household labor’. H e n c e ,  the role-efficiency 

approach could in fact perpetuate women’s economic ma r g i na l i z a t i on . He  

summarises the problems with the economic analysis as follows:

‘[T]he economic approach fixates on compensation fo r  loss, and  

pays little attention to identifying or apportioning equitably the 

marriage-related gains enjoyed by many primary wage earners. 

Second, the economic approach relies on the market both to identify 

loss and to value it, thus magnifying and perpetuating labor market 

discrimination against women. Third, the economic justification  

insists on examining the alimony claimant in isolation; it thus denies 

the importance o f  the spouses’ relative economic positions. Finally, 

the theory’s approach to compensation rests on an unpersuasive and  

unworkable dichotomy between losses that can be traced to a 

particular marriage and “tough luck" economic vulnerability fo r

Ibid., 2435.
This particularly applies to lower-paid women.
Singer, supra  n.331, 2440.

” ®/^(\i.,2441.
Ibid.
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which individual husbands cannot and should not be held
• l ;  . 3 3 8responsible .

Accordingly, Singer argues that both spouses should be encouraged to invest 

in the marriage, and that specialization should not be a goal.^^^

Two other objectives are particularly relevant to spousal support, namely, 

self-sufficiency and the ‘clean break’, which have assumed quasi-ideological 

status in family breakdown theory. Self-sufficiency is the principle that 

former spouses should become self-supporting, rather than relying on 

maintenance. The ‘clean break’ refers to the related idea that ex-spouses 

should be able to ‘move on’ and start afresh, without ongoing mutual 

entanglements. These concepts will now be examined briefly in turn.

/. Self-sufficiency

Self-sufficiency generally necessitates the return to the labour market of a 

formerly dependent spouse, as it is felt that even former homemakers can 

and should achieve financial independence rather than ‘battening’ on their 

ex-husbands. This is predicated on equality and autonomy,^'*'’ as both 

spouses are deemed equally capable of supporting themselves and of rational 

choice. Alimony is viewed as an unfair burden on former husbands and as 

patronising to wives, whose independence and dignity will be enhanced 

through earning. Self-sufficiency is also regarded as vital for mental health: 

Sargisson argues that ‘many women might lead happier and fuller lives 

seeking employment than brooding at home over their wrongs’.̂ ""

However, as critics have noted, courts are inclined to gloss over the

/6/of., 2444.
” ’ /*/t/.,2454.

Martin, ‘Unequal Shadows: Negotiation Theory and Spousal Support under Canadian 
Divorce Law ’ (1998) 56 U.T. Fac. L, Rev. 135, 141 (hereafter ‘Martin’).

Sargisson, i’wpra n. 167, 108.
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difficulties facing form er homemaicers who wish or need to become self- 

sufficient, as wives exiting long marriages are often seriously lacking in 

human capital. Early in the debate Glendon asked w hether we should 

emphasise w om en’s present dependency, or their potential for financial 

independence.^'*^ She also asks, ‘who should care for those casualties o f 

divorce who cannot be econom ically self-sufficient?’ '̂*̂  As Reynolds notes, 

for reform purposes, self-sufficiency ‘was more useful as a goal than as a 

reflection o f  the actual econom ic position o f men and wom en at divorce’.

In practice, courts tend to assume that ‘em ployable’ means em ployable at 

any income, irrespective o f  any contrast between the two spouses’ earning 

capacities or em ploym ent status.^"*^

Self-sufficiency is often justified by the spectre o f the so-called ‘alim ony 

drone’ (the man who is condemned to spend his life earning, to maintain his 

ex-wife). This is supposedly akin to slavery, as a man may be compelled to 

spend his life in a career that no longer interests him to satisfy his 

maintenance obligations. This prevents him from fulfilling his hum an 

potential and unfairly restricts his liberty.

However, the vision o f  ex-w ives being supported in idleness by their form er 

husbands is clearly unfounded. Research has consistently established that 

alimony was never w idely awarded, and even if  awarded tended to be 

minimal.^'*^ Eekelaar com m ents o f the UK experience;

‘Far from being a substitute for earned income and a deterrent to

Glendon, ‘Is there a future for separate property?’ (1974) 8 Fam LQ 315, 326 (hereafter 
‘Glendon, “Future”’).

Ib id .,1,25.
Reynolds, supra n.86, 837.
Ib id .,U 2 -U 3 .
See, e.g., Eekelaar, ‘Post-Divorce Financial Obligations’, supra n .l72 , 416. Eekelaar 

cites 1984 research in the UK which showed that maintenance was rarely awarded and was 
limited to mothers rather than wives in general, and that as most o f  those received social 
security benefits, the maintenance paid went to the state. Weitzman also found that alimony 
was far rarer than myth suggested, even prior to the introduction o f  no-fault divorce 
(Weitzman, The Divorce Revolution, supra n.2l 1, 144).
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employment, maintenance payments were invariably o f  benefit to the 

recipient only i f  she was in employment, when they could provide a 

modest supplement to low earnings (thus possibly providing some 

incentive to work)

Joyce Davis notes that comparisons with slavery are totally inappropriate, 

and that it is entirely normal to have to work due to economic pressures?'*^ 

She queries why it is more onerous to require a husband to compensate his 

wife for her contributions than it would be to require him to repay a loan,^”*̂  

and asks why a wife should be deprived o f  the value o f  her labour simply 

because her husband would prefer to change c a r e e r s . S t e r k  notes that 

‘economic constraints are a fact o f life for nearly everybody’, and questions 

why constraints on human capital should be regarded as particularly 

c o e r c i v e . I f  the husband’s personal liberty is potentially affected, so is the
352w ife’s, if  she is deprived o f  support, yet this is not considered important. 

The wife may have sacrificed her own personal and professional 

developm ent to help her husband, and m ay have had to undertake undesired 

labour to do so.^^^ Kelly also points out that considerable emphasis is placed 

on the enhanced spouse’s autonomy after divorce, yet that o f  the supported 

spouse is ju st as implicated. She contends that human dignity requires that 

the supported spouse’s contributions should be acknowledged and valued, 

and should be rewarded with a share in the human capital produced by the 

couple’s mutual e f f o r t s . H e n c e ,  Davis concludes, ‘Involuntary servitude is 

a false issue’.

Eekelaar, ‘Post-Divorce Financial Obligations’, supra  n. 172, 416.
D avis, ‘Enhanced Earning Capacity’, supra  n.279, 128.

127.
Ibid., 128. This assumes, o f  course, that alimony is premised on contribution.
Sterk, ‘Restraints on Alienation o f  Human Capital’ (1993) 79 Va. L. Rev. 383, 445, cited 

in Kelly, ‘The Marital Partnership Pretense’, j'wp/'ia'n. 16, 1 17.
Kelly, ‘The Marital Partnership Pretense’, swpra n .l6 , 122.
Davis, ‘Enhanced Earning Capital’, n .279, 129-130.
Kelly, ‘The Marital Partnership Pretense’, supra n .l6 , 121-122.
Davis, ‘Enhanced Earning Capacity’, supra n.279, 130.
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a. The Clean Break

The clean break is closely associated with the rise o f  no-fault divorce. Fault 

is no longer necessary for the term ination o f marriage, effectively perm itting 

what might be term ed serial monogamy. Clearly, this is only possible if  

former spouses are fully freed from their former ties, as it is usually 

impossible to support two families simultaneously. Spousal support is 

particularly targeted by advocates o f  the clean break because it is so open- 

ended, potentially burdening the paying spouse indefinitely. Additionally, 

since alimony was historically based on fault, it seems inconsistent with no

fault divorce. The clean break was also regarded as ‘healthier’, as it is argued 

that former spouses should be free to rebuild their lives without constantly 

being compelled to ‘look back’. Eekelaar notes that the clean break 

‘incorporates three elem ents: self-determ ination, self-sufficiency, and 

finality’, a l t h o u g h  self-determ ination is heavily qualified in relation to 

children’s interests and requirements.

It was assumed that property division on divorce would m ake spousal 

support unnecessary. However, the clean break’s feasibility, as well as its 

appropriateness, has been widely criticised. Kelly argues that achieving a 

clean break ‘is a dream ’, as it ‘is not possible to instantaneously disentangle 

lives that have been enmeshed for years, even decades, at the m om ent o f
• j c o

divorce’. It is also clear that rigidly enforcing the clean break, even where 

means are inadequate, has serious repercussions. Consequently, the clean 

break doctrine has come under increasing attack, most usually due to the 

phenomenon described as the ‘feminization o f  poverty’. W e i t z m a n  argues 

that lack o f  spousal m aintenance is crucial to this, as alim ony is ultimately 

far more valuable than a ha lf share o f limited marital property. This is

Eekelaar, ‘Post-Divorce Financial O bligations’, supra  n .l7 2 , 413.
^^Ubid.,A\5.

Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 166.
This phrase was coined by the sociologist Dana Pearce and popularised by Weitzman  

(W eitzman, The D ivorce Revolution, supra  n .211, 350).
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because alimony awards redistribute future income, which is the main asset 

for most families. Support is also ongoing rather than once-off, so it has a 

greater cumulative e f f e c t .W e itz m a n  therefore contends that alimony is ‘a 

critical mechanism for realizing the goal o f  fairness in divorce’, a r g u i n g  

that the wife ‘has been unequally disadvantaged by marriage and has fewer 

resources to m eet... expectations’ that she will become fully self-supporting 

and equally financially responsible for the children. She further argues 

that wives who are divorced after long marriages should not be expected to 

regain human capital, as this is both impossible and unfair. A wife who has 

complied with her share o f the marital bargain, as represented to her by her 

husband and society in general, has earned support.

Garrison contends that divorce law cannot be expected to resolve w om en’s 

economic inequality, but can and should be used to protect wives whose 

prospects have specifically been disadvantaged by marriage, and should also 

be used to vindicate sharing expectations arising from marital 

commitment.^^"* Even if a clean break is desirable, Joyce Davis argues that 

‘the concrete goal o f  providing for the financial well being o f each party to
365the extent consistent with their jo in t assets’ should take precedence.

In practical terms, a clean break may be impossible, as a property award is 

unlikely to compensate a wife adequately, and there is generally insufficient 

liquidity for a lump-sum payment instead o f  ongoing maintenance. Davis 

therefore asks ‘why we are pursuing this elusive dream ’^̂  ̂ and Giendon 

criticises clean break theory for seeking to create a norm out o f  what is really 

an exceptional s i t u a t i o n . S h e  also argues that limiting spousal

W eitzm an, The D ivo rce  Revolution, su p ra  n .2 1 1, 60.
Ib id. ,  360 .
I b i d ,  xii.
I b i d ,  360 .
G arrison, ‘G ood Intentions’, su p ra  n . l7 3 , 726 .
D a v is, ‘Enhanced Earning C apacity’, iM/jra n .2 7 9 , 134-135 .
I b i d ,  131.
That is, su ffic ien t assets to permit the sp ouses to go their separate w ays. G iendon argues
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maintenance to special needs and rehabilitation situations (as discussed 

below) is completely unsuited to the general situation where one parent has a 

history o f  relative dependency and has continuing childcare 

responsibilities.^^^

The clean break is also criticised as being inconsistent with true partnership. 

Kelly contends that as ‘m arriage has much longer-term effects on spouses 

working to em erge from the relationship... a clean break is not an 

appropriate goal’,̂ ^  ̂ even though it has been ‘grafted onto partnership 

m arriage’. Since partnership focuses on marital sharing, it does not 

mandate a particular ‘tim e fram e’ for divorce.^’ ' Far from requiring a clean 

break, ‘recognizing a marital com m unity helps us to see that its effects 

usually flow long past the date o f  divorce’. R e g a n ,  by contrast, contends 

that clean break policy dam ages the care and responsibility that should be 

promoted by m a r r i a g e . H e  argues that marriage creates a com m unity that 

continues at least for a while after divorce, even without children. This 

obliges former spouses to assist one another, at least temporarily.^^'* This 

approach is echoed by Joyce Davis, who argues that the idea o f  a ‘clean 

break’ is taken from partnership law, but ‘is a goal taken out o f  the 

contextual reality o f  m arriage and divorce’. C o n s e q u e n t l y ,  it is ‘the 

perfect illustration o f  the miscalculation inherent in attem pting to fit 

marriage into any other extant theory o f  law ’. This is because ‘unlike 

business partners, marital partnerships may produce certain entities that are

that the real norm is that insufficient property will be available for a clean break, due to the 
presence o f  minor children; Glendon, ‘Family Law Reform in the 1980’s ’ (1984) 44 La. L. 
Rev. 1553, 1557-1558.

Ibid.
Kelly, ‘Rehabilitating Partnership Marriage’, supra  n.59, 166.

167.
Ibid.
Ib id
Regan, ‘Commentary; the Boundaries o f  Care: Constructing Community after D ivorce’ 

(1994) 31 Hous. L. Rev. 425, 425-446 , cited in Davis, ‘Enhanced Earning C apacity’, supra  
n.279, 134.

Ibid., 429, cited in Davis, ‘Enhanced Earning Capacity’, supra  n.279, 134.
Davis, ‘Enhanced Earning Capacity’, supra  n.279, 130.
Ib id . 130-131.
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not easily divided, abandoned, liquidated, or distributed’, such as children -  

the spouses cannot simply walk away from one another and start afresh 

when m inor children are i n v o l v e d . F r o m  a policy perspective, she queries 

why the law should endorse emotions such as bitterness (which is supposed 

to make a clean break desirable), instead o f  trying to promote better 

relations, particularly where children are p r e s e n t . S h e  concludes that 

trying to promote the clean break ‘sends the wrong m essage’, and that ‘even 

if one accepts that a clean break is the preferable result at divorce it would 

seem that the concrete goal o f providing for the financial well being o f  each 

party to the extent consistent with their jo in t assets would take precedence
379over the illusive and abstract ideal’.

B. The Objective o f  Spousal Support

With the demise o f  ‘minimal loss’ theory, spousal support lost not only its 

primary justification but also its objective. If expectation loss and 

maintenance o f the marital living standard is no longer the objective, what is 

the purpose o f spousal support? In recent years, three principal objectives o f 

support have been mooted, based on need, rehabilitation and 

compensation.

Need focuses on the vulnerability o f  a dependent former spouse, who 

requires support to maintain an adequate living standard. The objective o f 

support payments is then to meet the ex-spouse’s basic living requirements

131.
Ibid.
Ib id ., 134-135 .
Other p o ssib le  ob jectives include include the punishm ent o f  fault and paym ent for a child  

custodian (W ade, ‘N egotia tin g  F am ily Settlem ents: B en efits and Barriers’ (1 9 8 3 -1 9 8 5 ) 4 
Can. J. Fam . L. 49 , 64  (hereafter ‘W ade’)). In addition. G arrison argues that alim ony and 
child  support ‘should be the primary m eans o f  equitably a llocating  the burden o f  d ivorce’, 
given  the lack o f  marital property. A ccord in gly , the objective  o f  alim ony should be to 
‘eq u a lize ’ the liv ing  standards o f  the children and the custod ial parent w ith that o f  the non
custodial parent: Garrison, ‘G ood Intentions’, su p ra  n .l7 3 ,  7 37 . T his argum ent w ill not be 
analysed in this thesis, due to space constraints.
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only. Following the rise o f  no-fault divorce and the adoption o f  formal 

equality principles, m eeting needs is often regarded as an inappropriate goal 

-  inappropriate both to the supporting spouse (who should be able to m ove 

on with his life) and to the recipient (who should become self-sufficient). 

When clean break theory is allied with self-sufficiency principles, support 

payments generally aim to provide (minimal) support for a former spouse for 

a transitional period, while she ‘gets back on her feet’.

A rehabilitative approach acknowledges that dependent spouses frequently 

suffer a serious decline in earning capacity during the marriage, and are 

unable to enter the em ploym ent market immediately due to a lack o f  

marketable skills and experience. Accordingly, payments may be ordered to 

cover the cost o f  training or to support the recipient during a period o f  re

education. Such paym ents will again be limited in term, as rehabilitation is 

generally combined with the clean break and self-sufficiency doctrines.^*^ 

As Frantz and Dagan observe, rehabilitative alimony ‘is based not on 

continuing the financial obligations o f  marriage beyond divorce, but rather 

on the importance o f  giving women the tools to overcome their m arket 

disadvantages’, and should be measured accordingly; it is not about 

compensation or contribution.^*^

The compensatory approach is more radical, and aims to repay a spouse for 

sacrifices or losses incurred during marriage in the family interest. For 

example, a spouse who sacrifices career opportunities for the sake o f  a 

spouse’s career or to care for the couple’s children should be com pensated 

financially where property division is inadequate to make good the loss.^*"

It is clear from the case law that the so-called ‘reasonable requirements’ o f  the payee 
may vary, usually in accordance with the former family living standards. However, once the 
spouse’s needs are met, she is not entitled to more.

Gray, supra n.69, 293.
Frantz & Dagan, supra n.46, 122-123.
Eekelaar and Maclean note that the economist Heather Joshi (writing in 1985) calculated 

that having two children cost the average British mother the equivalent o f  ten years’ salary, 
taking account o f  time out o f  work, part time work, lost opportunities and so forth (Eekelaar
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Miles notes that a compensatory basis for payments removes the obstacle of 

the clean break doctrine. Compensatory payments are owed  to the payee; 

they are not gratuitous or based on need, so it cannot be argued that they 

prolong dependency. Where compensation cannot be paid in the form o f a 

lump sum, periodical payments are the only alternative.

All these objectives are controversial in different ways, as are the ideologies 

on which they are based. If the objective o f payments is to satisfy need, why 

should a former spouse have to satisfy those needs? More radically, why 

should payments be limited to needs, if the supporting spouse is wealthy and 

has exited the marriage with much greater human capital than the 

homemaker spouse? If the objective is transitional support only, the effect 

may be very harsh on a long-term homemaker, who receives minimal 

benefits after years o f contributions. The homemaker may also be quite 

unsuited to the job market, even with retraining, due to age or health. 

Transition and rehabilitation theories disregard long-term need and the value 

o f marital contributions. Rehabilitation itself is also suspect: rehabilitation as 

what? Is it sufficient if the former spouse is enabled to earn any income at 

all, in any capacity, regardless of how low that income is or how menial the 

task, or how high her marital expectations may have been? Furthermore, as 

Gray notes, ‘in the emergence o f rehabilitative alimony, the movement of 

women towards some measure of economic independence has been used as a 

rationale for denying support to precisely those women who have elected the 

role o f homemaker in their marriage’, while even caring for young
T O T

children is increasingly seen as compatible with maternal employment.

Compensation theory also poses difficulties. Must loss be shown in order to 

receive payments, and if so, how is it to be established and of what kind

and Maclean, supra n .l99, 7).
Miles, ‘Principle or Pragmatism in Ancillary Relief: the Virtues o f  Flirting with 

Academic Theories and Other Jurisdictions’ (2005) 19 IJLP&F 242, 245 (hereafter ‘M iles’). 
Gray, supra  n.69, 298.
Ib id , 300.
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must it be? How are losses and com pensatory payments to be quantified? If a 

spouse cannot show a Moss’, as d e f i n e d , s h e  may get nothing, irrespective 

o f  her needs. Parkman argues that the compensatory theory m ust be based on 

more than a disparity o f  income or earning capacity, as this may be due to 

many factors which in no way merit compensation.^®^ Only income disparity 

based on marital sacrifices by the lower-paid spouse merits com pensation; to 

say otherwise is illogical and will discourage those with higher incomes 

from m arrying and those with lower incomes from m itigating their loss.^^°

The justification for paym ents may often be irrelevant in practice (as there is 

probably little enough available to meet needs, let alone offer 

compensation). How ever M iles argues that ‘it does make an ideological 

difference’, as needs-based relief characterises the applicant as a ‘needy 

supplicant rather than deserving claimant, and does so without adequately 

explaining why the now ex-spouse should remain liable for the claim ant’s 

needs, as such’.^^' It is also significant ‘where the claimant is not in need, 

but has sustained econom ic losses, or conferred some economic benefit on 

the other party, in consequence o f  the relationship’.

Miles suggests that it may be ‘an unsustainable m ix’^̂  ̂ to try to 

accommodate three rival justifications for periodic payments (need, 

compensation and entitlem ent) in a single system, and argues that the 

‘radical solution -  abandoning need in favour o f  other principles - would not 

necessarily disadvantage claimants (or inappropriately benefit defendants), 

even in the sm all-m oney cases’. S h e  admits, however, that it could be

For example, a successful career never seem ed likely.
For instance, incom e disparity may be due to differences in intelligence or diligence, 

risk-taking, race or sex. Since these factors are not attributable to marriage, it is unjust and 
arbitrary to compel a former spouse to compensate for them. See Parkman, ‘Bringing 
Consistency’, supra  n .282, 81.

Ibid.
M iles, supra  n.385, 252.
Ibid.

393 I b i d , 255. 
Ib id ,  255-256.
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‘more problematic and time-consuming’ to identify and calculate 

compensable losses and gains, as opposed to simply focusing on meeting 

needs.

C. The Relationship between Property Division and Support

Where little divisible property is available, courts may order periodic 

payments, not for support but effectively as a form o f ongoing property 

d i v i s i o n . T h i s  helps redress the injustice wrought where one spouse exits 

the marriage with greatly enhanced earning power, leaving the other spouse 

with little or n o t h i n g . H o w e v e r ,  as Brake notes, this blurs the distinction 

between alimony and property division to the extent that it becomes 

meaningless, so that ‘the separate property system ceases to exist’ and the
398system effectively becomes one o f equitable distribution.

This is not necessarily undesirable. Carbone contends that there is no clear 

rationale for the distinction between property division and alimony, and that 

‘[ejconomists are virtually unanimous in their conclusion that the distinction 

corresponds to no cognizable financial distinction’. R e y n o l d s  considers 

that a ‘wooden distinction’ between property and alimony ‘ignores a 

functional identity between the tw o’, insofar as property can function as 

support.**®® This suggests that the same basis should apply to the two: for 

example, that need or compensation should be a consideration in relation to 

property division, if it is considered in relation to alimony. However, 

Reynolds contends that the courts have been unwilling to blur the 

property/alimony distinction, and have accordingly failed to apply the same

Ibid., 256.
O f course, property awards may also have a support function, for instance, a lump sum 

award in lieu o f  ongoing maintenance.
The system o f  compensatory payments proposed by the American Law Institute, 

discussed in Chapter 2, is an example o f  this trend.
Brake, supra  n.lOO, 166-161.
Carbone, ‘The Futility o f  Coherence; the ALI’s Principles o f  the Law o f  Family 

D issolution, Compensatory Spousal Payments’ (2002) 4 J.L. Fam. Stud. 43, 54.
Reynolds, supra  n.86, 834.
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standards to both."**̂ ' Hence, property division may be based on equality or 

contribution, while alim ony is based on need or rehabilitation -  often with 

serious results for women.

D. The Utility o f  Support Orders

M aintenance o f every kind is notoriously u n d e r p a i d . T h i s  may partly be 

due to resentment: Sargisson argues that husbands ‘resent paying out for 

something from which they get no return and go to extraordinary lengths to 

avoid paying ou t’.'̂ °'* For some spouses, it may be a case o f  ‘out o f  sight, out 

o f m ind’, combined with a desire to ‘move on ’, while others still may simply 

lack the means to pay, due either to low earnings or to new family 

responsibilities. The problem  o f  non-paym ent has led some writers to argue 

that ongoing support and family maintenance should be a m atter for the 

state, rather than form er spouses, and that the cost o f  m aintenance m ight be 

reclaimed through t a x a t i o n , e i t h e r  on the defaulting spouse directly 

(assuming he is actually earning), or on society generally.

While child support has been rationalised by the state in many jurisdictions, 

with varying degrees o f  success, spousal support is likely to prove more 

controversial. Why should taxpayers bear the burden for someone who could 

well afford m aintenance, but chooses not to pay it? If support is based on 

contribution and partnership, the case for payment by a form er spouse is 

clear. However, if  support is based on need, or the supporting spouse’s 

means are inadequate to make the appropriate level o f  payment, some

Ibid., 843.
Reynolds’ own research, conducted in various American separate property States in the 

late 1980s, found that courts did not rely on discretionary factors in relation to property 
distribution, and that one spouse was often left in clear need (Reynolds, supra  n.86, 866). 
Reynolds therefore concluded that cases ‘demonstrate that the division o f  property simply 
has not taken over the function o f  alimony despite occasional statements recognizing in 
theory that it should’ (ibid.).

For instance, see Ward The Financial Consequences o f  Marriage Breakdown (Dublin, 
1990).

Sargisson, jMpra n. 167, 108.
For example, see Clive, supra n.269, 179.
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contribution by the public fisc, or some form o f  public insurance fund, may 

be appropriate or desirable.'*”  ̂Thus, Sargisson argues that there should be ‘a 

general insurance fund to which everyone could contribute (since everyone 

runs the risk o f  a broken m arriage)’.

Gray contends that the divorced fam ily’s basic needs should be met by social 

insurance as a matter o f  ‘com m unity-borne obl igat ion’. H e  contends that 

most families have insufficient resources to cater for the needs o f  all parties, 

and that need is irrelevant in any event where property division is premised 

on contribution. W hile he favours the contributory approach to property 

division, he argues that any outstanding needs should then be a matter o f 

public responsibility, as spouses should not have to become social insurers 

simply to reduce the burden on the public fisc.'*°^ Gray bases his argument 

for public responsibility on egalitarian principles: divorce and remarriage 

should not be limited to those who can afford it.'*'® This does not mean that 

there is no need for familial support or obligations, but that these cannot 

fully cover the needs that arise in the divorce context and must therefore be 

supplemented by the state.

A similar argum ent is made by Smart, albeit from a feminist perspective. 

Concluding that there is no ‘feminist answ er’ to the issue o f  spousal support, 

she notes that female economic dependency on men is a problem both during 

and after marriage, but that equally wom en perform dom estic labour which 

benefits both the state and individual men. Accordingly, she argues that both 

the state and individual men should be liable to compensate women who

In Ireland, a Lone Parent Payment may be available to a separated spouse who is unable 
to obtain (adequate) maintenance from the other spouse, despite ongoing efforts to do so 
(Social W elfare (Consolidation) Act, 1993, as amended, and Social Welfare (Consolidation 
Payments Provisions) Regulations, 1994 (S.I. No. 417 o f  1994), as amended); see further 
Cousins, Social Welfare Law (Dublin, 2002), 209.

Sargisson, supra  n .l67 , 108. O f course, this is not strictly true, given the prohibition on 
non-heterosexual marriage in many jurisdictions.

Gray, supra  n.69, 302.
Ib id , 303.
Ibid., 321.
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have suffered econom ic loss (such as human capital) due to their marital 

role. Denying women m aintenance does not make them independent; 

however, lack o f  resources means that many men cannot afford to pay full 

maintenance, thus necessitating state intervention. She contends that spousal 

support should not be framed as a ‘private’ issue, when it is really a m atter 

for public policy.'*"

It is sometimes argued that the debate over the definition o f  marital property 

and the standard o f  distribution is meaningless for most couples. Smith 

considers that ‘the stark reality is that no rule o f  property division and no 

rule o f  classification will make a substantial difference in women and 

children’s economic well-being after divorce’, given children’s needs and 

the lack o f  significant assets.'*'^ W here means are inadequate the solution 

will usually lie in state support, to whatever extent that is provided. 

However, as Kay points out, this does not mean that property division is 

unimportant, as ‘the effort to achieve clarity and coherence in the law is 

always worthwhile, even if  some segments o f the population will be more 

directly affected by those efforts than others’.'*'^

Recent pan-European research demonstrates that the extent to which women 

suffer econom ically from divorce varies considerably, depending on state 

welfare arrangements.'*''* The nature o f  the marital regime (although not 

examined in the research) did not appear to be significant in term s o f  the 

consequences for women.'*'^ There was variation across the EU in term s o f

Smart, The Ties that f l/W  (London, 1984), 223-228.
Smith, 'W hy Community F ails’, supra  n .l 1, 145.
Kay, ‘Commentary’, 5M/7ra n . l63, 756.
Uunk, ‘The Econom ic Consequences o f  Divorce for Women in the European Union; the 

Impact o f  Welfare State Arrangements’ (2004) 20 European Journal o f  P opulation  251.
Uunk found that income-related arrangements (such as social welfare payments) reduced 

the econom ic strains o f  divorce most, follow ed by employment-related arrangements (such 
as training programmes) {ibid.). Uunk does not provide specific data on Ireland, nor are 
official national data available on post-divorce poverty rates. However, it is noteworthy that 
in both 2004 and 2005, Irish wom en were at a higher risk o f  poverty than men, after 
pensions and social transfers were taken into account. In 2004, Ireland had the highest 
reported risk o f  poverty rate after social transfers for w om en, and the joint third highest rate
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the income changes women experienced after divorce, and this decline was 

worse in some countries than others. M edian income declines were weakest 

in Southern European and Scandinavian countries (most o f  which have some 

form o f  com m unity regime, deferred or otherwise), and strongest in Austria, 

France, Luxembourg and the UK (which variously have community and 

separate assets systems).

Part VII: Negotiated Settlements and Private Ordering

Private ordering generally arises in two contexts, the pre-nuptial agreement 

and the post-nuptial agreement (most comm only a pre-trial settlement or 

separation agreement). Different concerns arise in relation to each.

Public policy was traditionally hostile to pre-nuptial agreements, as they 

were regarded as an incentive to divorce.'^'^ However, with the increased 

availability o f  divorce on a no-fault basis, this argum ent has greatly lost its 

force; if divorce is publicly sanctioned and no longer connected with 

immorality, why should a couple not think ahead and cater for it? Lauerman 

argues that rational planning can actually foster marital stability, and can 

pre-empt hostility; agreement will also lead to a speedier and less costly 

r e s o l u t i o n . W a d e  emphasises the sense o f ‘ow nership’ that may arise from 

an agreement, as compared with an imposed solution, and the opportunity 

for couples to impose their own values, which may differ from legislative

for men, in EU countries. While social transfers and pensions were significant in reducing 
the risk o f  poverty rate for both genders, it is worth noting that they only reduced the risk o f  
poverty rate for women by 19 percentage points in 2004. This was the second lowest rate o f  
reduction in the EU (CSO, supra  n.34, 19). In 2005, the risk o f  poverty rate for women aged 
65 or over was 36.2% , compared with the overall fem ale rate o f  19.7%. For men aged 65 
and over, the risk o f  poverty rate was 29.8%  compared with an overall male rate o f  18.9% 
{ibid., 31).

Lauerman, supra  n.266, 512.
‘" ’ /6/^j'.,514.

Wade, supra  n.380, 50.

101



In practice, courts have been far more likely to enforce separation 

agreements, in the absence o f  factors such as fraud or duress;"*'^ Bix 

contends that this is because separation agreements are less likely to surprise 

the other party, and are entered into when separation, rather than m arriage, is 

uppermost in both parties’ minds."*^® Mnookin argues that separation often 

leads to turmoil and emotional distress, which may impede settlem ent or 

lead to a settlement that is later regretted; however, he em phasises that this 

does not negate the possibility o f  private ordering with due precautions.'*^'

Most modern theorists focus on preventing exploitation and catering for 

different contingencies, rather than on the merits o f  agreement as such. For 

instance, if  the parties’ circum stances change significantly, should they be 

held to an earlier agreem ent that now seems grossly unfair? This issue also 

arises in relation to post-nuptial agreements, though the issue o f  exploitation 

looms even larger here (for example, where a vulnerable spouse is desperate 

to obtain support).

Deviating from the m arital regime may also affect third parties (such as 

children) and social i n t e r e s t s . S h o u l d  this be permitted? It may be argued 

that basic support obligations are state-imposed and should not be privately 

ordered, as inadequate support could result in dependent spouse or children 

becoming a social burden.”*̂  ̂ Bix also queries ‘how particular responses to 

the questions o f enforceability or review o f  these agreements will affect the 

way society thinks about m arriage’.

Bix, ‘Bargaining in the Shadow o f  Love: the Enforcement o f  Premarital Agreements and 
How We Think About Marriage’ (1998-1999) 40 Wm & Mary L. Rev. 145, 166 (hereafter 
‘B ix’).

Ibid., 166.
Mnookin, ‘D ivorce Bargaining; the Limits on Private Ordering’ (hereafter ‘M nookin’). 

In: Eekelaar & Katz (eds). The Resolution o f  Fam ily Conflict: C om parative Legal 
P erspectives (Toronto, 1984), 369.

Ibid., 376.
Lauerman, supra  n.266, 512.
Bix, 5M/>ra n.419, 160.
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Both individualism and gender pow er relations are central to the debate. 

Self-regulation is often supported on the basis o f  autonom y, and equally 

often rejected on the basis o f  exploitation. The traditional assumption that 

people act rationally and in their ow n interest is increasingly undermined. 

Envisaging future contingencies when negotiating a pre-nuptial agreement 

m ay be difficult, particularly as the pre-nuptial period is likely to be one o f  

hope rather than p e s s i m i s m . B i x  argues that the law should provide 

protection in situations where people are unlikely to act rationally."*^^

Fem inists face a d ilem m a regarding the upholding o f  agreements. Economic 

vulnerability  and social conditioning m ay underm ine w o m e n ’s bargaining 

ability. Bedont argues that men are inclined to m axim ise  their own interests, 

while w om en focus on ‘interpersonal acco m m o d a tio n ’, due to their ‘ethic o f  

ca re ’; this places wom en at a disadvantage."^^’ Bryan contends that 

caregiving socialization means that w ives place more em phasis  on custody 

than financial matters.'^^^ However, as Hadfield queries, ‘[i]s it possible to 

protect w om en from the oppressive consequences o f  harmful, constrained 

cho ices . . .  without divesting w om en o f  ag en cy ?’'*̂  ̂ Lauerm an contends that 

assum ing  that w om en cannot bargain effectively with m en during their 

courtship is patronising,'*^® but concedes that safeguards are required, as the 

parties are not dealing at arms length. She therefore argues for a system o f  

‘meaningful judicial rev iew ’ with appropriate  standards, such as fairness.

Ibid., 193.
Ibid. Citing N ozick ’s aphorism that one criterion for being in love is the belief that it will 

last forever (N ozick, The Examined Life (N ew  York, 1989), 70, cited in Bix, supra  n.419, 
194), B ix comments that being pragmatic on the possibility that the marriage may fail 
‘seem s just the type o f  attitude that may make failure more likely’ (B ix, supra  n.419, 195).

Bedont, ‘Gender Difference in Negotiations and the Doctrine o f  Unconscionability in 
Dom estic Contracts’ (1994-1995) 12 CFLQ 21, 31, citing Gilligan, In a  Different Voice: 
P sychological Theory an d  Women's D evelopm ent (Cambridge, 1982).

Bryan, ‘The Coercion o f  Women in Divorce Settlement N egotiations’ (1996-1997) 74 
Denv. U.L. Rev. 931, 933 (hereafter ‘Bryan’).

Hadfield, ‘An Expressive Theory o f  Contract: from Feminist Dilemmas to a 
Reconceptualization o f  Rational Choice in Contract Law’ (1998) 146 U. Pa. L. Rev. 1235, 
1236-1237; cited in Bix, supra  n.419, 202.

Lauerman, supra  n.266, 515.
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reasonableness and unconscionability /^ ' Mnookin advocates re-opening 

agreements if  one spouse knowingly takes advantage o f  the o ther’s 

diminished capacity, resulting in term s that ‘considered as a whole fall 

outside the range o f  w hat would have been acceptable to a com petent person 

at the time o f  the set t lement’ He also considers that full capacity should 

be presumed where a party had legal r e p re s e n ta tio n .H o w e v e r , Bryan 

contends that women trying to get bargains set aside fail because doctrines 

such as duress and unconscionability ‘generally fail to comprehend or to take 

seriously the disadvantages confronting many women in settlem ent 

negotiations’, and ‘frequently confirm , rather than correct, unfair results’.

Martin argues that it is difficult to prove inherent gender disadvantage (if  it 

exists at all), and it is therefore better to focus first on the structure o f 

negotiation itself'*^^ He argues that the principles and understandings o f 

negotiation theory and cognitive psychology ‘can help explain observed 

inequalities in negotiated results in a more empirically sound and credible 

fashion than tenuous appeals to inherent gender-based difference’, and ‘can 

also provide powerful insights into how one might go about reshaping the 

law so as to actually prevent systematic disadvantage arising in 

negotiations’."̂ ^̂  He contends that women are disadvantaged in divorce 

negotiations, not because o f  inherent gender characteristics, ‘but because 

society has evolved or been shaped in such a way that women are typically 

in the position o f  claim ants in divorce negotiations’, and it is those claim ing 

support who are disadvantaged.'*^’

Martin emphasises the significance o f  the so-called ‘BA TN A ’ (‘best 

alternative to a negotiated agreem ent’), the point at which doing without an

Ib id , 5 \6 .
Mnookin, supra  n.421, 370.
Ibid.
Bryan, supra n.428, 931.
Martin, supra  n.340, 138.
Ib id
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agreement is better than having one. This is purely personal for each 

individual,''^* but may be significantly affected by resources.''^^ The crucial 

point is how risk averse either party is, as a risk averse party will not hold 

out further once reasonable terms have been agreed.'*''® Martin also 

emphasises prospect theory, which ‘posits ... that people will systematically 

behave in ways that indicate that they value losses differently than gains’.'*'” 

People are likely to hold out longer if  they perceive them selves as ‘losing’ 

something than if  they see them selves as ‘gaining’.'*''̂  Accordingly, the 

person who is ‘giving’ is likely to come out o f  the settlem ent better.'*'*^ The 

problem with divorce negotiations is that the husband is generally facing 

loss, while the wife is trying to make a gain. Hence, men tend to do better in 

negotiated settlements, although this might change if  women had clear legal 

entitlements rather than claims based on judicial discretion, as women being 

asked to abjure those entitlements would then also be in the domain o f 

loss.'*'*'* This accords with M nookin’s argum ent that ‘the primary impact of 

the legal system is not on the small num ber o f  court contested cases, but 

instead on the far greater number o f  divorcing couples outside the courtroom 

who bargain in the shadow o f  the law ’.'*''̂  Legal entitlements or 

‘endow m ents’ are therefore not only norm ative, but may impact on 

bargaining outcomes, although as M nookin emphasises, they are just one 

factor that may influence the outcome.'*'*^

Overall, Bix notes o f  the debate: ‘The pessim ists think that enforcement o f  

the agreements inevitably will lead to grave injustice; the optimists think that 

enforcem ent o f  these types o f agreem ents must always increase social

Ibid., 144-145.
Ibid., 146. For instance, Bryan notes that w iv es’ lack o f  means may mean that they are 

unable to afford legal fees, and are therefore prevented from conducting their cases 
appropriately (Bryan, supra  n.428, 932).

Martin, iivpra n.340, 148.
Ib id ,  149.
Ib id ,  150.
Ib id ,  151.
Ib id ,  153.
M nookin, supra  n.421, 364.
Ib id ,  111.
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welfare, as this is the inevitable result o f enforcing all voluntary choices’.'*'*̂  

He contends that neither side is fully right, and that while there are issues o f 

consent and fairness, ‘the abuses o f a few should not color the response to all 

premarital agreements’/'** As West puts it:

‘The liberal insistence that these transactions are problem-free 

because consensual does little but assume away a set o f  harms, and 

the radical insistence that because they are harmful they must 

therefore be subtly coercive, even when seemingly consensual, does 

little but give offense to the worker or the woman whose competency 

is thereby challenged’

‘•''’ Bix, 5MjPrfln.419, 146.
Ibid., 150.
West, ‘The Other U tilitarians’, in : Bix (ed,). Analyzing Law: New Essays in Legal 

Theory (Oxford,  1998), 220, cited in Bix, n.419, 171.
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Chapter 2

International Approaches to Matrimonial Property:

A Comparative Critique

Part I: Introduction

International approaches to spousal property rights range from separate to 

comm unity property regimes, often (but not always) adopted for historical 

reasons as well as principle. However, all regim es have been the subject o f 

change, usually because o f perceived shortcomings (either o f practice or 

principle). M oderate changes have centred on the amelioration o f particular 

rules; radical changes have entailed fundamental shifts in approach. 

Sometimes change has resulted from difficulties in case law or highlighted 

by academ ics; at other times it has followed from empirical findings or 

grassroots agitation.

This chapter outlines the regimes o f  several jurisdictions, which between 

them constitute a broad cross-section o f  marital property approaches. The 

jurisdictions examined are England and W ales, Australia, Scotland, 

California and Ontario. Norm ative measures in the United States are also 

noted, with particular reference to the State o f  W isconsin. Although 

approaches differ widely, certain them es recur, as each jurisdiction has had 

to wrestle with similar issues. Quite apart from property division, the 

responses given to spousal maintenance, the factors ( if  any) accorded weight 

in m aking orders, and property m anagem ent during marriage vary 

considerably, in accordance with functional and ideological aspects o f  the 

regime.

This is not to say that all themes are analysed in relation to all jurisdictions. 

For instance, creditor protection is not generally accorded particular 

significance in separate property or deferred com m unity regimes, as property
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ownership and liability for debts are usually clear.' However, it is vital in 

community property regim es, where assets are classified as separate or 

community property following the application o f  complex tracing rules.

A. The Historical Background o f  Marital Property Systems

The first theme relates to the origin o f  different marital property systems. 

Common law jurisdictions generally moved from pure patriarchy, with 

ownership and control vested solely in the husband, to separate property. 

This was based on formal equality, which nom inally vindicated the 

independent right o f  both spouses to own or acquire property. However, 

separate property in turn has been the subject o f  more recent m odifications, 

often quite radical, and modern common law jurisdictions can now differ 

substantially. The m ost usual approach in these jurisdictions, exem plified in 

Australia and England and Wales, is based on the adoption o f discretionary 

rules allowing for the division o f  assets in an equitable m anner on marriage 

breakdown. Other jurisdictions have gone further, limiting judicial discretion 

or introducing sharing presum ptions. Scotland, for instance, has enacted 

statutory principles to structure the exercise o f judicial discretion and a 

presumption that fair sharing is equal sharing. Ontario has adopted a 

deferred com m unity approach, whereby gains made by either spouse during 

the marriage are divided on divorce, although separate property remains 

operative during marriage. W isconsin has adopted the reverse position, 

applying a com m unity approach during marriage and equitable distribution 

on divorce.

The history o f  traditional com m unity property regimes, such as California, 

reflects other concerns. There, the civil law heritage o f  a com m unity o f 

marital acquests was based on partnership concepts and the protection o f

' Subject to the application  o f  trusts law  in com m on law  jurisd ictions, in w h ich  case  the 
usual rules o f  notice  w ill apply.
 ̂ That is, property acquired after marriage.
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wives. However, as at common law, patriarchal rules restricted w ives’ 

control and autonomy, so that reform has centred on redressing the 

imbalance o f  economic power between the spouses. Hence, although the rule 

for division has remained constant,^ significant changes have been made to 

the rules for managing the community during marriage.

The final historical development highlighted here is the adoption o f  model 

legislation, aimed at promoting uniformity, in the United States. The models 

adopted (the Uniform Marital Property Act and the Uniform M arriage and 

Divorce Act)”* seek to combine com m unity and separate property 

approaches, allowing states to choose a standard model o f  their ideologically 

preferred regime. Both Acts have been highly influential, though neither has 

been widely adopted.

B. Ideological and Policy Reasons for the Selection o f Marital Property 

Regimes

The historical developm ent o f marital property regim es cannot be separated 

from ideological and policy considerations. O f particular relevance are 

ideologies o f marriage and autonomy, as well as what may be termed 

policies o f  response. How a society views marriage is reflected in its marital 

property system. The common law originally regarded the husband and wife 

as a single person, namely the husband; hence, it was both unnecessary and 

inappropriate to grant the wife separate property entitlements.^ When finally 

compelled to recognise and alleviate the resultant injustice, the focus became 

heavily individualist, emphasising spousal independence and formal rather 

than substantive equality. The ensuing policy o f separation and non

intervention could only be ameliorated in cases o f  ‘fault’. Following the 

widespread move to ‘no fault’ divorce, separation has in turn been mitigated

 ̂ That is, the community property is divided equally between both spouses.
'' Hereafter referred to as ‘the UM PA ’ and ‘the U M D A ’, respectively.
 ̂ This strict approach was modified to som e extent by the rules o f  equity.
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by sharing, contributory and compensatory principles. However, the 

individualist emphasis is still clearly evident in a preoccupation with self- 

sufficiency and a ‘clean break’ for the parties, and the perception that 

property distribution involves ‘taking’ from one spouse and ‘g iving’ to the 

other.

Partnership concepts were always central to com m unity property, although 

the partnership envisaged was more akin to a business partnership than the 

marital partnership as we conceive o f  it today. Hence, although the em phasis 

was on sharing, this sharing generally applied only to assets acquired during 

the marriage.^ W hile each spouse’s role was recognised through a share in 

the comm unity fund, there was no sense o f  the broader consequences o f  role 

division, which usually left the wife far less able to support herse lf This has 

been partially mitigated by the award o f spousal support, but even so self- 

sufficiency and a ‘clean break’ are largely assumed to be post-m arital 

imperatives.

Both ideologies feed into particular distributive policies, though neither 

demands a particular approach to distribution. The individualist separate 

property jurisdictions have generally preferred flexibility to certainty, 

allowing courts (theoretically) to make the most beneficial and ju s t orders. 

The ideological prem ise is that individual rights should not be affected 

unless equity dem ands it, though views on how or why equity may m andate 

redistribution have changed, with increased em phasis on contributions and 

compensation rather than expectation or fault. Similarly, the partnership 

philosophy o f  com m unity property regimes mandates equal property 

entitlements: as both partners contributed to the enterprise, both should share 

the rewards.

* That is, during the currency o f  the partnership.
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This is not to say separate property ju risd ic tions  will inevitably prefer 

flexibility and com m unity  ones will alw ays opt for certainty. As noted 

above, Ontario has combined separate property  during marriage with 

certainty o f  division on divorce, while W isconsin has com bined com m unity 

property during marriage with discretionary division on divorce. Both 

jurisd ic tions  have been heavily influenced by equality  concerns and sharing 

principles, causing them to abandon pure individualism in favour o f  some 

form o f  partnership. Even com m unity  regim es usually allow some 

flexibility, for example, permitting spousal m aintenance on a transitional 

basis o r  where there is particular hardship; thus, O ntario  and California 

com bine predictability o f  division with varying degrees o f  flexibility in 

relation to support.

Policy considerations also apply; predictability  is said to enhance settlement, 

which is desirable both to minimise bitterness and to avoid overwhelm ing 

the judicial system, while flexibility increases responsiveness to the infinite 

variety o f  family situations. Both approaches claim to serve equality. The 

defined share offered by com m unity  property  is said to em pow er wom en, by 

giving them  clear normative entitlements which recognise and vindicate their 

family roles and dom estic  contributions. A dvocates  o f  flexibility contend 

that w om en tend in practice to do less well out o f  equal division, which may 

leave them  with an equal share o f  family capital but takes little account o f  

their reduced earning power and greater childcare burden, which may merit a 

h igher award. It is noteworthy, how ever, that empirical research in both 

equitable distribution and com m unity  property  ju risd ictions has clearly 

demonstrated  the widespread im poverishm ent o f  w om en and children in the 

w ake o f  divorce, and a parallel econom ic recovery for men.^ This is partly 

due to the lack o f  divisible resources in m any cases, but is clearly

’ E.g., Weitzman, The Divorce Revolution: The Unexpected Social and Economic 
Consequences fo r  Women and Children in America (New York, 1985) (hereafter 
‘Weitzman, The Divorce Revolution")', Maclean & Eekelaar, Children and Divorce: 
Economic Factors (Oxford, 1983).



exacerbated by ongoing opportunity costs for women. It is questionable, 

therefore, whether either approach can really hope to deal with long-term 

equality concerns, given prevailing socio-econom ic factors.

Marital ideology may influence the statutory aim o f financial provision, 

though many jurisdictions have no defined objective. The original statutory 

objective in England and W ales was based on the principle o f  ‘m inimal
Q

loss’, which clearly drew  on individualism and the concept o f  m arriage as a 

life-long comm itm ent. Following the move to ‘no fault’ divorce, the 

objective o f  m inim ising loss was excised, leaving the legislative provision 

for property distribution with no stated objective.^ What, therefore, should 

the courts be attem pting to achieve, in m aking an order? To some extent case 

law has filled the lacuna, and the current em phasis is on fairness and non

discrimination. These, however, are standards rather than objectives. 

Scotland, by contrast, requires fair and reasonable division (again a 

standard), aimed at rectifying economic disadvantage arising from the 

marriage (an objective). This is clearly individualist: there must be a reason 

to transfer one spouse’s property to the other. However, equality concerns 

are also addressed, both in the presumption that equal division is fair, and in 

aiming to compensate losses arising from domestic roles.

The objective o f  com m unity property is implicit in the nature o f  the regim e -  

equal division is required, based on partnership concepts. Objectives are 

usually stated in relation to spousal support. For instance, the partnership 

focus o f California law requires both spouses to support each other during 

marriage. However, the return to individualism on divorce m andates the 

promotion o f  self-sufficiency through the use o f  transitional support only.

* This required that the ‘innocent’ spouse should not suffer financially from the breakdown 
o f  the marriage, and is discussed further in Chapter 1.
 ̂ The only legislative guide is that the ‘first consideration’ is the welfare o f  any minor 

children.

112



Finally, marital ideology affects inheritance rights, though these may be

inconsistent with entitlements on divorce. Californian community property

gives identical entitlements in either case (unless the parties have agreed

otherwise), consistent with partnership theory. The same applies in Scotland,

which in many ways is a hybrid jurisdiction, ameliorating separate property

with some community property principles. Many separate property states

however (such as Ireland) allow for an ‘elective share’, applicable to testate

succession, whereby the surviving spouse may take either under the

deceased spouse’s will, or a defined proportion o f the estate. Entitlements

therefore vary depending on how the marriage ends. This suggests that either

matrimonial ideology is mutable, or that practical considerations prevail on

d i v o r c e . O t h e r  separate property jurisdictions are more consistent. For

instance, in England and Wales a surviving spouse does not have an elective

share, but may apply to court for ‘reasonable financial provision’ out o f the

deceased spouse’s estate;" in quantifying this, the court must have regard to
12what the applicant might reasonably have expected to receive on divorce.

C. Control o f  Property During Marriage

In keeping with the individualist and formally egalitarian principles of 

separate property regimes, property is generally controlled by the titleholder 

during marriage, even if it is used for family purposes. This has the merit of 

simplicity and benefits third parties dealing with the title-holder. However, it 

leaves the spouse without title dangerously vulnerable, except where equity 

may intervene.'^ Accordingly, this approach has been partly ameliorated in

Such as the need to provide for tw o  sp ouses rather than o n e . D istribution on death is 
genera lly  not exam ined  in this thesis.
" Inheritance (P rovision  for Fam ily and D ependants) A ct 1975.

C retney &  M asson , P rin c ip les  o f  F am ily  L aw  2"“* edn (L ondon, 1997) (hereafter ‘Cretney 
&  M a sso n ’), 215 .

For exam p le, w here the non-title holder can estab lish  a beneficia l interest in the property 
due to contributions.
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many jurisdictions by requiring the consent o f  the ‘non-ow ning’ spouse to 

transactions involving the family hom e (so-called ‘hom estead’ legislation).’'*

In community regim es, where both parties have a vested interest in the 

community fund, m anagem ent is more complex. Traditionally, full control 

lay with the husband, even over the w ife’s separate property. Following 

greater emphasis on equality, w ives gradually obtained control over their 

separate funds, and eventually over comm unity property also. In California, 

both spouses now have equal rights o f management and control over the 

community, except in certain contexts.'^ Equal control means either spouse 

may independently bind the comm unity, necessitating safeguards.'^ Joint 

management applies to certain assets, such as the m atrimonial home, 

requiring both spouses to participate in transactions. These rules enhance 

marital partnership, but may disadvantage third parties.*’ It is noteworthy 

that the UMPA avoided this difficulty by conferring sole control on the 

titleholder, even though this is less consistent with com m unity principles. 

The titleholder also m anages the property during marriage in Ontario, but 

this is not a departure from principle since sharing rights in Ontario only 

arise on divorce.

D. Property Subject to Distribution

One might expect that the sharing ideals o f  com m unity regimes would result 

in greater sharing. Ironically, however, the property subject to distribution is 

normally more broadly defined in equitable distribution jurisdictions, where 

all assets o f  either spouse are generally available.'* Com m unity regim es are 

based on partnership, so it seems logical to limit sharing to the fruits o f  the

'■* In Ireland, this approach is adopted under the Fam ily H om e Protection Act, 1976.
Such as in relation to fam ily businesses.
Such as the duty to  p rov ide inform ation  to the o ther spouse.
For exam ple, w here it is unclear w hether an asset is com m unity property.
Separate property reg im es generally  have no concept o f  ‘m arita l’ assets, w hereby 

distribution is lim ited to  post-m arital acquests. Som e equitable d istribution ju risd ic tions, 
particularly in the U nited S tates, also restrict property division to acquests.
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partnership.’  ̂ Separate property regim es require a justification for interfering 

with property rights, but that much satisfied, there is no reason to Hmit 

intervention to marital acquests. For instance, if the ground for intervention 

is compensatory,^® there is no reason why compensation should only be 

payable from property acquired during marriage. Greater difficulties arise 

where intervention is based on contribution, as one might assume that 

contributions would be limited to marital property. This has indeed caused 

problem s in Australia, where it was long necessary to show contribution to 

the acquisition o f  a particular asset. This difficulty has generally been 

overcom e by emphasising the value o f  non-financial contributions, such as 

hom em aking and childcare, both to the acquisition o f  marital property and to 

enhanced earning power.

Most equitable distribution jurisdictions do exclude certain assets from 

distribution.^' Scotland, in keeping with its hybrid status, uses the concept of 

‘matrimonial property’ to determine the appropriate level o f  provision, but 

does not restrict the resources from which that provision is payable, thus 

retaining some flexibility. California, by contrast, restricts distribution to 

post-m arital acquests only (and even then generally excludes gifts and 

inheritances). The UMPA assumes all marital acquests are community 

property, while the UMDA leaves it up to the individual state. Ontario’s 

deferred com m unity regime divides only gains made during marriage; each 

spouse retains the value o f  pre-owned property. M ost jurisdictions now 

allow some measure o f  departure from the statutory regime, so that couples 

may restrict or increase the divisible assets.

Regim es o f  universal community also exist, although they are not analysed here.
For exam ple, a w ife has sacrificed her own career to enhance her husband’s earning 

power.
For instance, where property is owned by a fam ily company (Australia) or derived from 

extra-marital sources such as one spouse’s parents (England and W ales).



E. Classification o f  Assets

Restricting divisible assets depends in practice on ease o f  categorisation. 

Equitable distribution jurisdictions have avoided one o f  the greatest 

problems faced by com m unity regimes, namely, how to determine whether 

assets are com m unity or separate property. It can be exceedingly difficult to 

determine the source o f  any particular asset, especially after a long marriage, 

since most couples are likely to mingle funds over time, and are unlikely to 

have kept detailed transaction records. Different m echanism s may be 

adopted to deal with some o f  these difficulties; in Germany it is assumed 

property was acquired after marriage unless it was inventoried as separate 

prior to m a r r ia g e .C a li fo rn ia  operates a system o f  complex rules and 

presumptions, largely developed in case law.^^ These rules are often difficult 

to apply in practice and may frequently do only rough justice. Ontario 

excludes property acquired in substitution for separate assets^'* in com puting 

spouses’ post-m arital gains, but this is subject to tracing requirem ents. 

Scotland stipulates that assets acquired in substitution for non-matrimonial 

assets are matrim onial property, to avoid similar tracing p ro b le m s .O v e ra ll ,  

the difficulties o f  devising and implem enting satisfactory tracing rules 

constitute one o f  the strongest practical impediments to the adoption o f  a 

community regime.^^

F. Presumptions Affecting Division

Occasionally jurisdictions adopt presum ptions affecting distribution. 

Generally these are more common in comm unity-type jurisdictions. Scotland 

generally deems ‘fair sharing’ to be equal sharing, other than in exceptional

§1377 Burgerliches Gesetzbuch.
Similar rules apply under the UMPA.
Other than the matrimonial home.
However, matrimonial assets not acquired through the parties’ efforts during marriage 

may be excluded from equal sharing.
Other than one o f  universal community.
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circum stances. Ontario presumes gains should be equalized, except where 

this is deemed ‘unconsc ionable’. California presum es both spouses have 

contributed equally to the marriage and that anyth ing  acquired through their 

jo in t  efforts is com m unity  property.

G. Special Treatment o f  M arital Assets

M ost regimes examined here do not have special rules for marital assets, 

such as the family home. Equitable distribution regimes generally list factors 

for judicial consideration, which m ay include the welfare o f  m inor children. 

This m ay affect asset distribution.^^ Proposals for legal co-ownership o f  the 

family home^* have generally not been im plemented. Limited special 

protection is provided in Scotland, w here  the family hom e is classified as 

‘matrimonial property’ even if  acquired prior to marriage, i f  it was acquired 

with the intention that it be used as the family home. California stipulates 

jo in t  m anagem ent o f  certain assets, such as real property, which gives some 

security during marriage; it also provides that courts should consider 

w hether it would be appropriate to award the family hom e as part o f  the 

custodial parent’s share o f  the com m unity . T he U M D A  is weaker still, 

stating m erely that it may be appropriate to aw ard  a right o f  residence to the 

custodial parent. Ontario provides the m ost protection, stipulating that the 

value o f  the matrimonial hom e must alw ays be shared, even if  acquired 

before marriage, and that both spouses have an equal right to possess the 

m atrim onial hom e during the marriage unless there is an agreem ent or court 

o rder to the contrary. As noted previously, hom estead legislation m ay also 

apply.

For example, where the court considers it essential to provide accommodation for young 
children, it may award the family home to the custodial parent.

Such as those o f  the Law Commission for England and Wales.
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H. Factors Affecting Distribution

Almost all regimes examined place some emphasis on a ‘clean break’. This 

is consistent with both separate and community property marital ideology, 

which generally regards post-marital sharing as inappropriate. However, the 

emphasis placed on the clean break varies. Australia requires courts to 

achieve a clean break as far as is practicable, while a clean break is desirable 

but not imperative in England and Wales. It is also important in Scotland, 

California, Ontario and under the UMDA, subject to the payment of 

maintenance in appropriate circumstances. Maintenance is also affected by 

the ideological importance o f self-sufficiency, which is an important goal in 

all examined regimes. The fact that achieving self-sufficiency is not always a
• ♦ • 9Qrealistic aspiration has however received some judicial and legislative 

recognition. In Ontario, self-sufficiency has effectively been downgraded as 

an objective in awarding and quantifying maintenance in the wake o f Moge 

V. Moge,^^ a case which has proved highly influential in other jurisdictions, 

such as Australia.

Other factors affecting distribution may also be highlighted, particularly 

contribution, need, conduct and equality.^* Contribution, either to particular 

assets or to the marriage generally, is particularly relevant in equitable 

distribution regimes, as it provides a key justification for redistribution. 

However, it has not been unproblematic. In Australia, domestic contributions 

have been consistently discounted or undervalued, a serious problem 

because Australia’s primary focus has been contribution-based. Similar 

problems have arisen in England and Wales, though contribution there is not 

more important than other factors. These difficulties have been overcome in 

California and the UMPA by adopting a presumption of equal contributions,

See Chapter 1 for further discussion o f  this.
M oge  V. M oge [1992] 3 SCR 813, discussed in Section G. 
All o f  these were discussed in detail in Chapter 1.
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32though contribution is less relevant where sharing is predetermined. In 

Ontario, contribution is o f  limited relevance, though full equalization may be 

unconscionable if one spouse paid a ‘disproportionately larger’ share o f  the 

family’s liabilities.^^ Scotland places no emphasis on contributions per se, as 

its emphasis is on compensating for economic advantages and disadvantages 

gained or suffered in the interests o f  the family.

Need was historically particularly relevant in England and Wales, as the 

‘reasonable requirements’ doctrine was used to limit financial provision for 

dependent spouses. This approach has now been disapproved, and need is 

now a relevant rather than a limiting factor. Need may also justify a 

distributive adjustment in Australia, but is o f  limited relevance in Scotland, 

California and under the UMDA, where it generally affects spousal 

maintenance rather than property distribution. In Ontario, as in England and 

Wales, need is no longer a limiting factor for spousal support, in the wake of 

Moge.

Conduct was highly significant when divorce was fault-based, but has 

largely been abandoned as a factor for consideration in most jurisdictions, 

following the introduction o f  ‘no fault’ divorce. O f  course, removing 

conduct as a ground for divorce did not necessarily require its abandonment 

in property allocation. However, the prevailing view now appears to be that 

focusing on conduct increases bitterness and wastes court time. In England 

and Wales, conduct may be considered if  it would be inequitable to disregard 

it -  the so-called ‘obvious and gross’ test formulated in case law. Scotland 

permits an examination o f  conduct if it would be ‘manifestly inequitable’ to 

disregard it, or where it is financial in nature. Neither California nor the 

UMDA looks at conduct, and it is also irrelevant in Ontario in respect of 

property division and federal maintenance. Australian case law has held that

It m ay be o f  sym b olic  im portance, how ever, as a justifica tion  for equal d iv ision .
C ontributions m ay a lso  be considered in respect o f  spousal support orders under 

provincial leg isla tion  in Ontario.
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financial m isconduct may be considered, though it is not listed as a 

legislative factor. M ost debate there has centred on whether dom estic 

violence should be considered as a relevant factor, but California is the only 

jurisdiction examined which has an explicit provision on this.

Finally, equality has arisen as a concern affecting distribution, though not 

always in legislation. Courts have increasingly recognised the economic 

disadvantages suffered by hom em akers, and have accordingly em phasised 

the need to avoid discrim ination, particularly in evaluating contributions. 

However, this is not to say that a principle o f equal distribution will apply. 

Case law in England and W ales has focused on the use o f equality as a 

yardstick to evaluate financial provision, to avoid invidious discrim ination, 

while emphasising that this does not mean that division should always, or 

even presum ptively, be e q u a l . S o m e  jurisdictions, such as Scotland, have 

enacted legislation intended to minimise and redress discrim ination by 

compensating the hom em aker for losses suffered, but this has not always 

been implemented as intended. Equality is a key tenet o f  com m unity regimes 

such as California, but equal treatm ent may ‘cut both w ays’ -  this is 

particularly evident in Ontario, where ‘equality with a vengeance’ has been 

used to justify  reducing support payments for wives.

/. Support

It has been widely accepted in the jurisdictions examined that parents have a 

duty to support m inor children, and the only real issues have related to the 

quantum and collection o f  that support. Many jurisdictions have adopted 

guidelines for child support, and in some cases (as in England and W ales) 

made external agencies responsible for enforcement. Child support generally 

does not impact on property division, save insofar as a heavy child support 

burden may reduce a spouse’s ability to pay spousal support or a lump sum.

White V. White [2000] 2 FLR 981.
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Children’s welfare, however, has received varying degrees o f  emphasis in 

relation to property division -  it is the ‘first’ consideration in England and 

Wales regarding any orders made on divorce, but is generally not statutorily 

prioritised in other jurisdictions. However, the custodial parent’s need to 

reside in the family home may affect orders and justify some departure from 

equality in Scotland and Ontario.

Spousal support, however, has proved highly controversial. Originally based 

on the ‘minimal loss’ principle in most jurisdictions, it is now more often 

based on need and is likely to be limited in duration, particularly where 

economic self-sufficiency is emphasised. Some jurisdictions, such as 

Australia, have a statutory threshold for claim; others, such as Scotland, have 

durational limits. Support is commonly terminated or reduced in the event of 

cohabitation (as in England and Wales or California). The supporting 

spouse’s ability to pay is also emphasised -  there is little point making an 

unrealistic order. The most influential analysis o f  spousal maintenance is to 

be found in Canadian jurisprudence, where the Supreme Court o f  Canada 

has identified the philosophical justifications as being compensatory, non

compensatory (e.g. based on need) and contractual.^^ Non-binding spousal 

support guidelines have also been propounded, for example, by Canada and 

the American Law Institute. England and Wales have applied the Duxbury 

formula, not to quantify spousal maintenance, but to quantify the capital 

required to produce a particular income for a defined period. This, however, 

may be abandoned in light o f  recent rulings, as the formula is intrinsically 

linked with the now discredited ‘reasonable requirements’ approach.

J. Debts, Liabilities and Creditor Protection

In separate property jurisdictions, spouses are not generally liable for each 

other’s debts, and the title holder is generally free to encumber property.

Moge V . Moge [1992] 3 SCR 813.
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There are exceptions to both principles; for instance, at comm on law, a 

husband was liable for the purchase o f  necessaries by his wife, unless he had 

previously repudiated this; the power to encumber the family home has also 

been statutorily restricted in many jurisdictions. In com m on law 

jurisdictions, a spouse w ith a beneficial interest in property may also obtain 

priority over a creditor with notice o f  that interest. Generally, however, 

liability for debts is relatively straightforward.

In community regim es, creditor protection is central. Complex rules apply in 

respect o f debts and liabilities, due to the nature and control o f  the 

community. California, for instance, traditionally considered the husband’s 

debts, but not the w ife’s, as being enforceable against the com m unity fund; 

this was due to the husband’s exclusive powers o f  control and m anagement. 

Now, however, either spouse’s debts are enforceable against the comm unity, 

though not against the other spouse’s separate property. The classification o f  

property is therefore vital, as discussed above. Similarly, the UMPA assum es 

debts incurred by either spouse are payable from marital property. This 

clearly benefits creditors, if  not spouses, and has been criticised.

K. Private Ordering and Alternative Dispute Resolution

Jurisdictions vary regarding the enforcement o f  pre-nuptial settlem ents and 

the latitude given to spouses to deviate from the statutory regime. The 

common law traditionally regarded pre-nuptial settlements as void on policy 

grounds, as they were a disincentive to remain married and promoted 

collusion. Even today there is no provision for binding nuptial agreem ents in 

England and W ales, although consent orders may be made. Until recently, 

settlements in A ustralia were permitted but not binding on a court. Now, 

however, many jurisdictions actively seek to promote settlem ent, as 

benefiting both the parties and the legal system, and this has led to 

significant legal changes. A ustralia and Ontario now permit binding
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financial agreements or domestic contracts, subject to conditions; Scotland 

actively encourages settlement, although the agreem ent can be varied or set 

aside on limited grounds.

Agreem ent has always been central to com m unity property jurisdictions; 

some (such as France) provide a default regime and several alternatives from 

which spouses may choose. California does not provide statutory 

alternatives, but traditionally permitted couples to deviate from the 

com m unity regime, subject to policy constraints. It has now adopted the 

Uniform Premarital Agreement Act, and also permits post-marital 

settlements, although support provisions may be modified. Agreements are 

also permitted under the UMPA.

Alternative methods o f dispute resolution have also been a central concern o f 

family law. M ost jurisdictions encourage mediation, but this is not always 

appropriate regarding property issues. Others focus on case management, 

where court officials m onitor case progress and try to ensure a speedy 

resolution or to promote settlement. A third possibility is arbitration, which 

may or may not be judicially reviewable.

L. Outcomes and Consequences

Jurisdictions vary in respect o f  how much is known o f  case outcomes, and 

information is not always available regarding both settled and contested 

cases. However, limited empirical research gives some insight into both 

general property distribution trends and their social impact.

Even in equitable distribution jurisdictions there is a measure o f 

predictability, although case outcom es may appear inconsistent. For

R ecent Irish proposals for a system  o f  b inding prenuptial agreem ents are d iscussed in 
Chapter 3.
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instance, Australian cases generally conclude with a property division in the 

40/60 range, usually favouring the wife but favouring the husband in more 

prosperous families. Outcomes in England and Wales also fall within 

predictable parameters, though the details are infinitely variable. Scottish 

cases generally result in equal sharing though without the intended 

compensation for homemakers in many cases. The outcome in California 

may not be that different to equitable distribution jurisdictions, except where 

there is little community property, as the separate property o f the spouses is 

not divisible. This may result in a dependent spouse leaving a lengthy 

marriage with little to show for it. Spousal support is generally limited in all 

jurisdictions.

A common theme in all jurisdictions is the relative impoverishment o f 

women and children following divorce, compared with a general pattern o f 

economic recovery for men. This pattern seems uniform in all jurisdictions 

where empirical research has been conducted, and does not appear to vary 

with the type o f matrimonial property regime. This suggests that all regimes 

take insufficient account o f the impact o f childbearing and nurturing roles, 

particularly given the lack of resources in many cases. The widely adopted 

‘clean break’ approach to divorce, with inadequate or transitional support 

only, has particularly significant socio-economic consequences.

M  Reform

A final theme highlighted concerns reform. Although most regimes analysed 

have undergone considerable changes in recent decades, all have particular 

shortcomings. Equitable distribution jurisdictions debate the optimum degree 

of discretion, and how flexibility and certainty can best be balanced. Most 

have considered at some point whether a community approach would be 

preferable, and relevant law reform bodies have occasionally suggested 

various degrees o f  prescribed sharing. These suggestions have generally not
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been implemented, with Scotland and Ontario as notable exceptions. A move 

to equitable distribution has not been advocated in any o f  the community 

property jurisdictions examined; there, debate has largely centred on control 

o f  the com m unity and spousal maintenance. All jurisdictions, however, share 

a concern for enhancing settlement, which has often led to the adoption o f 

alternate dispute resolution mechanisms. These debates are discussed at 

greater length in relation to the relevant jurisdictions.

Part II: England and W ales

A. Background

The traditional common law approach to marriage was based on the 

principle that the husband and wife were one legal person, and that person 

was the husband. The ‘unity theory’ prohibited m arried women from owning 

property in their own right, and a w ife’s personal property and earnings were 

vested in her husband after marriage, as were the profits o f  her realty during 

their jo in t l i v e s . T h e  Married W om en’s Property Acts o f  1870 and 1882, 

following on sustained campaigning by reform ers such as John Stuart Mill, 

finally gave married women the right to retain and acquire separate property, 

thus avoiding ‘the alien connotations o f  the com m unity o f  property regimes
■JO

in force in most o f  the continental Europe’.

Separate property resolved one form o f  injustice, but was not a panacea. 

Marital role division generally enhanced the husband’s assets and earning 

power at the expense o f the wife. Protections for wives were few and

This was extended to a full life interest if  a child capable o f  inheriting was born alive. See 
Cretney, F am ily Law in the Twentieth Century  (Oxford, 2003) (hereafter ‘Cretney), 90, for a 
discussion o f  the legal consequences o f  marriage at common law and the gradual legislative 
reforms o f  this area.

Ib id , 97.
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39limited. Concern for ‘innocent’ and economically vulnerable wives ensured 

that ‘[rjeform o f  property law ... became in effect the price to be paid for 

liberalising the divorce law’/*̂  as there were fears that the introduction o f ‘no 

fault’ divorce would otherwise constitute a ‘Casanova’s charter’.'*' 

Accordingly, the Matrimonial Proceedings and Property Act 1970^  ̂

rationalised and extended the courts’ powers to make discretionary orders 

for financial provision in divorce proceedings.

The 1970 Act emphasised the legitimate expectations created by the contract 

o f  marriage. An ‘innocent’ wife was entitled to expect to be supported by her 

husband, and the focus o f  financial orders was on ensuring that a ‘wronged’ 

wife did not suffer financially. A wronged husband would largely be 

relieved o f  the duty to support his ‘guilty’ wife.''^ Overall, rights and duties 

o f  support and maintenance were ‘inextricably linked with the concept o f  

divorce as a relief for wrongdoing’, a n d  statutory policy was firmly based 

on the ‘minimal loss’ principle.'*^ Cretney et al argue that while the Law 

Commission Report on which the 1970 Act was based”*̂  ‘contained virtually 

no discussion’ o f  the implications o f  the change to no fault divorce for

While a marriage settlement could preserve property for a w ife’s separate use, this 
mechanism was in reality limited to the wealthy. Trusts law emphasised financial rather 
than domestic contributions, and so was o f  limited use to wives. The old common law rules 
on matters such as maintenance and agency, though better than nothing, were o f  limited 
effect (see, e.g., Bromley and Lowe, B rom ley’s Family Law S"" edn (London, 1992), Ch. 20, 
for an account o f common law duties o f  financial support). Statutory protections such as the 
Matrimonial Homes Act 1967 were also problematic and ‘did little if  anything to solve the 
underlying grievances’ (Cretney, supra  n.37, 132).
‘"'Ibid.. 133.

Lady Summerskill, cited in Lee, Divorce Law Reform in England  (London, 1974), 201.
Hereafter ‘the 1970 A ct’.
As Cretney, M asson and Bailey-Harris note, in practice this did not necessarily result in 

the forfeiture o f  all maintenance: Cretney, Masson and Bailey-Harris, Principles o f  Family 
Law 3 '‘‘ edn (London, 2003) (hereafter ‘Cretney et a l'), 341.

Law Commission, Law Com. No. 103; The Financial Consequences o f  Divorce: The 
Basic Policy (London, 1980) (Cmnd 8041) (hereafter ‘Law Com. No. 103), para 16. This 
was despite the fact that divorce itself was available on a no-fault basis since the passing o f  
the Divorce Reform Act 1969.

Eekelaar, Family Law and Social Policy 2"^ edn (London, 1984), 109.
Law Commission, Law Com. No. 25: Financial Provision in Matrimonial Proceedings 

(London, 1969) (HC 448).
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financial provision,' '^ and ‘was not based on any profound analysis o f  

princip le’/*  it w as ‘at least alive to  the r isk ’ that the change could lead to the 

im poverishm ent o f  wom en and children."^^

A lthough the Law  Com mission initially m ade a strong case for the 

introduction o f  a com m unity  property system  o f  defined r i g h t s , i t  

ultimately recom m ended merely the co-ow nersh ip  o f  the family home.^' The 

Com m ission  felt this would rectify most o f  the unsatisfactory aspects o f  the 

existing law, as the house is usually the m ost s ignificant asset. It would also 

benefit all married couples, not m erely those w ho were divorcing. 

However, even the introduction o f  limited co-ow nersh ip  rights proved highly 

complex,^^ and the attempt was eventually  abandoned  due to changes in the 

political and social climate.^'*

The 1970 Act w as repealed and largely re-enacted by the Matrimonial 

Causes Act 1973. In 1980, the Law C om m ission  revisited the area,^^ 

concluding that seeking to maintain the parties in the financial position they 

w ould have been in, had the marriage not broken down, w as ‘to impose a 

fundamentally  mistaken objective, w idely  thought to be capable o f

Cretney et al, supra n.43, 342.
‘'® Ibid, 343.

Ibid.
Law Commission, Woricing Paper No. 42; Family Property Law (London, 1971) 

(hereafter ‘Law Com. WP 42’), paras 5.85-5.86.
Law Commission, Law Com. No. 52; First Report on Family Property: A New Approach 

(London, 1973) (HC 274) (hereafter ‘Law Com. No. 52’), para 11.
Compulsory co-ownership o f goods was rejected because the value o f  either spouse’s 

share in second hand goods would be insufficient to replace them. Instead, the Commission 
recommended that either spouse should be able to apply for an order regarding the use and 
enjoyment o f ‘household goods’, as defined.

Law Commission, Law Com. No. 86; Third Report on Family Property ~ the Matrimonial 
Home (Co-ownership and Occupation Rights) and Household Goods (London, 1978) (HC 
450) (hereafter ‘Law Com. No. 86’).

Cretney, supra  n.37, 139. The Commission subsequently altered its recommendation on 
personalty, proposing that property acquired by either spouse, intended for the use or benefit 
o f both, should be beneficially jointly owned, subject to specified caveats (Law Com. No. 
86, supra n.53). The Commission argued that this would enhance fairness and certainty; 
again, however, the proposals were never implemented.

Law Com. No. 103, supra n.44.
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producing unjust and inequitable results’. I n s t e a d ,  the em phasis should be 

on safeguarding any children o f  the marriage^^ and promoting both ex 

spouses’ self-sufficiency. It also recommended that the court should be able 

to make final orders where a clean break was appropriate.^* The 1973 

guidelines were therefore a m e n d e d ,a n d  the resultant principles remain 

substantially unchanged.

B. Financial Provision under the Matrimonial Causes Act 1973 (as 

Amendedf^

A w ide range o f  orders is available under the legislation.^' Orders may be 

made in favour o f  either s p o u s e ,a lth o u g h  most applicants are w ives. There 

is no overall statutory objective as such with regard to the making o f  orders, 

since the 1984 Am endm ent removed the principle o f  minimal loss as a 

guiding consideration. Cooke com m ents.

‘It is notorious that the section gives no starting-point, no 

presumption, no goal, no hint as to what is a fair division o f  the 

family assets at the point o f  dissolution o f  the marriage... [TJhe court 

is directed... to consider the possibility o f  a “clean break”; but no

Law Commission, Law Com. No. 112; Family Law  -  ihe Financial Consequences o f  
Divorce {London, 1981) (HC 68) (hereafte r‘Law Com. No. 112’), para 6.

Ibid., para 24.
Ibid.. para 29.
Matrimonial and Family Proceedings Act 1984; the Matrimonial Homes and Property Act 

1981 had previously given the court an express power o f  sale.
Hereinafter ‘the 1973 A ct’.
S.21-24A o f the 1973 Act, as amended. Orders available include secured and unsecured 

orders for periodical payments (maintenance). Since the enactment o f  the Child Support Act 
1991, periodical payment orders under the 1973 Act are generally limited to spouses rather 
than children. The court may also make capital orders, such as lump sum orders; these are 
payable in instalments where appropriate. Orders may also be made for the transfer or 
settlement o f  property, or the variation o f settlements. The court may also order property to 
be sold. Pension sharing orders are available since 1999, as are orders for maintenance 
pending suit (W elfare Reform and Pensions Act 1999).
“  Orders are also available to third parties in limited circumstances.
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direction is given as to when, and to what extent, spouses should
63share their resources in the years fo llow ing divorce

The court must have regard to ‘all the circumstances’ o f any given case, '̂̂

although the 1973 Act lists factors that the court shall ‘in particular have

regard to’ in making orders.^  ̂ These factors are primarily financial, but

include references to health, age and the marriage duration.^^ Each party’s

contributions to the family’s welfare must also be considered; contributions

explicitly include work in the home and caring responsibilities.^^ The

statutory factors are not ranked, and it seems that the weight o f  each will
68depend entirely on the circumstances, though the welfare o f  mmor 

children^^ is the ‘first’ consideration.™ However, it does not appear that
7 1children’s welfare will override all other considerations.

The court is directed to have regard to the principle o f  self-sufficiency and to
72the making o f  a ‘clean break’ in appropriate cases, though there is no

presumption that a clean break is required. Cretney et al note that ‘[t]he 

clean break philosophy has traditionally been particularly influential in those

“  Cooke, ‘Case Commentary: A New Yardstick for the Marriage Partnership’ (2001) 13(1) 
CFLQ 81.

S.25(2) o f  the 1973 Act.
S.25(2) o f  the 1973 Act.
The statutory factors include ‘the income, earning capacity, property and other financial 

resources which each o f  the parties... has or is likely to have in the foreseeable future’. The 
‘financial needs, obligations and responsibilities’ o f  the parties (actual or future) are also to 
be considered, as are the standard o f  living enjoyed by the family prior to the breakdown, 
the age o f  the parties and the duration o f  the marriage and any physical or mental disability 
o f  either party. See s.25(a)-(e) o f the 1973 Act.

S.25(2)(f) o f  the 1973 Act.
Piglowska  V. Piglowski [1999] 2 FLR 763.
This includes any child who has been treated by both spouses as a child of their family 

(s.52(l) o f  the 1973 Act), but does not include any children bom outside the marriage to 
either spouse after the marriage has broken down. The age limit o f 18 also excludes 
dependent non-minor children, for instance, those in further education, or who are disabled.

S .2 5 ( l)o fth e  1973 Act.
”  In Suter v. Suter [1987] 2 FLR 232, the Court o f  Appeal held the trial court was wrong to 
make extensive financial orders against the husband in the interests o f  the children, in 
disregard o f  the fact that his wife was effectively cohabiting. The w ife’s lover could be 
expected to make a financial contribution and the children’s interests did not outweigh all 
other considerations.

S .2 5 A (l)o fth e  1973 Act.
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cases in which the only asset is... a family home and the husband’s income 

is limited’, in which case the family home may be assigned to the wife, with 

no provision for periodical p ay m en ts .H o w ev er, as elsewhere, there is 

concern that too wide an application o f the clean break approach could have 

serious consequences for spouses, usually wives, whose domestic role has 

reduced their earning capacity. In such situations, maintenance may be 

essential to equalise the economic effects o f marriage.’"*

There is no statutory limit on maintenance. The court must consider whether 

it should be temporary only,’  ̂ to allow the payee ‘to adjust without undue 

hardship to the termination of... financial dependence’,’  ̂ but there is no 

presumption that this should apply.’’ Maintenance automatically terminates 

when the payee remarries;’* this is criticised by Cretney et al as a 

disincentive to remarry and as potentially causing hardship to children.’  ̂

Furthermore, periodical payments may be the only means o f conferring a 

share of family resources on the payee where capital is lacking, and it seems 

wrong that such payments may terminate prematurely, when the same could 

not happen to a lump sum or capital provision order.

To promote self-sufficiency, a broad view is taken o f ‘earning capacity’, 

which includes ‘any increase in that capacity which it would in the opinion

of the court be reasonable to expect a party to the marriage to take steps to
snacquire’. Reasonableness is crucial: for instance, it might not be reasonable

to expect an older spouse, who has long been unemployed, to undergo
• • 81 retrammg.

Cretney et al, supra n.43, para 14-074.
Ibid. para 14-066.

^^S.25A(2) o f  the 1973 Act.
’^S.25A(2) o f  the 1973 Act.

C V. C (Financial Relief: Short Marriage) [1997] 2 FLR 26.
S.28(l)(a) o f  the 1973 Act.
Reducing the means o f the custodial parent will inevitably impact on the children, even 

where child maintenance is still paid: Cretney et al, supra n.43, para 14-020.
*°S.25(2)(a) o f  the 1973 Act.
*' Leadbeater v. Leadbeater [1985] FLR 789.

130



‘Financial resources’ are also broadly interpreted, and include interests under 

discretionary trusts^^ and the ability to borrow.*^ Third party resources may 

also be considered, though orders cannot be made which can only be 

satisfied by drawing on a third party’s resources. The court’s powers are not 

confined to assets acquired during m arriage; however, the source o f  an asset 

may be relevant.

In keeping with the ‘no fault’ ethos o f  the legislation, conduct is generally 

irrelevant in m aking ancillary financial orders, although it may be considered 

if  it would be ‘inequitable’ to disregard it.*^ Conduct is not limited to marital 

conduct, and may include matters such as financial d e a lin g s .H o w e v e r , the 

effect o f  conduct on an order is com pletely discretionary.

C. Critique: the 1973 Act in Practice

The lacuna caused by the lack o f  any overarching statutory objective has 

partly been filled by judicial guidelines, which have em phasised the need to 

achieve a fair outcome which does not invidiously discrim inate between the 

spouses on the basis o f  gender.^^ However, as Cretney et al note, ‘[t]he 

current formulation o f the statutory provisions limits the potential for 

judicially  formulated principles (as opposed to guidelines) even at the

Browne v. Browne [1989] 1 FLR 291.
N ewton  v. N ewton  [1990] 1 FLR 33.
In White v. White [2000] 2 FLR 981, the House o f  Lords took account o f  the fact that part 

o f  the assets came from the husband’s father.
S .25(2)(g) o f  the 1973 Act. The leading case o f  W achtei v. W achtel had in fact ruled out 

any examination o f  conduct unless it was ‘both obvious and gross’, so that it would be 
repugnant to justice to disregard it: Wachtel v. W achtel [1973] 1 All ER 113, 118 {per 
Ormrod J). Cretney et a l consider that ‘it was evidently the intention o f  the draftsman o f  the 
Matrimonial and Family Proceedings Act 1984 to codify the practice o f  the Court o f  Appeal 
developed on the basis o f  Wachtel, whilst avoiding the use o f  the expression “obvious and 
gross” (which had becom e in danger o f  being used as i f  it were a statutory form ula...’ 
(Cretney et al, supra  n.43, para 14-062)). In the event, the approach to conduct has 
remained much the same as under Wachtel.

M artin  v. M artin  [1976] Fam 335.
White V. White [2000] 2 FLR 981,
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highest appellate level’, although ‘the dividing line between a principle or 

presumption and a mere guideline’ may be ‘difficuh to draw’.**

For many years, the guiding judicial principle was to meet the dependent 

spouse’s ‘reasonable requirements’. This was a relative concept, dependent 

on a couple’s m e a n s . S i n g e r  J, writing extra-judicially, argued that the 

‘reasonable requirements’ doctrine constituted an ‘unjustified judicial gloss’ 

on the legislative i n t e n t , a n d  that the focus on the wife’s reasonable 

requirements alone, rather than the requirements of both spouses, resulted in 

unintentional sexual discrimination.^’ He argued that ‘the inherent and 

unexpressed rationale could be thus distilled: “Wealth is a Male product, a 

Masculine prerogative, and should remain a Man’s preserve’” . H e n c e ,  

family life and responsibilities are valued less than financial success, and ‘to 

differentiate in favour o f financial contributors who are wives is just another 

facet o f sexual discrimination. They have succeeded in male, money, terms 

and that species o f success is recognised in the same currency’.

‘Reasonable requirements’ proved difficult to quantify, and ‘litigation too 

often became an exercise in constructing or demolishing exaggerated 

budgets of income and housing needs’. T h e  Duxbuty formula^^ was often 

used to supplement the court’s calculations of an appropriate annual income

Cretney et al, supra  n.43, para 14-038.
The 'reasonable requirements’ principle largely resulted from the decisions o f  Ormrod LJ 

in the 1970s and 1980s, w hose view s gained general acceptance over the competing  
arguments o f  Lord D enning in favour o f  fair shares. For a critical account o f  the 
development o f  the ‘reasonable requirements’ doctrine, see Singer, ‘Sexual Discrimination  
in Ancillary R e lie f  (2001) 31 Fam. Law 115 (hereafter ‘Singer’), republishing a 1992 
paper.

Ibid., \ \ 5 .
Ibid., 117.

^^Ibid, 122.

Ib id ,  124.
Duckworth and Hodson, 'White v. White -  Bringing Section 25 Back to the People’ 

(2001)31  Fam. Law 24.
This calculated the lump sum needed to produce a particular level o f  spending power, 

taking account o f  inflation and other variables. Ditxbury awards were designed to leave the 
applicant without any surplus, even though she might wish to use this to provide for 
children o f  the marriage: an aspect o f  the formula particularly criticised by Singer (supra  
n.89, 117).
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for the applicant. As Cretney et al note, this could be ‘wholly 

inappropriate’^̂  and unjust, as the formula took no account o f contributions 

to family welfare.^’

The ‘reasonable requirements’ doctrine was rejected by the House of Lords 

in White v. White!^^ and replaced (at least in ‘big money’ cases) by a doctrine 

o f marital partnership, equality and fairness, if not by strict equality of 

outcome. Lord Nicholls, in the leading judgment, could see no reason why 

the wife’s share of marital assets should be limited to her reasonable 

requirements, thereby granting the husband the surplus.^^ Lord Nicholls also 

emphasised the need to avoid discrimination, saying:

'If, in their different spheres, each contributed equally to the family, 

then in principle it matters not which o f  them earned the money and 

built up the assets. There should he no bias in favour o f  the money- 

earner and against the home-maker and child-carer

Equal division might well be unfair, but it was an appropriate ‘yardstick’ in 

evaluating provisional awards; in general, ‘equality should be departed from 

only if, and to the extent that, there are good reasons for doing so’, which 

were clearly articulated.

Eekelaar criticises White, arguing that the ‘proclamation o f equality as a 

guide takes us little further, because this is only presented as a device for 

structuring the reasoning process: we are not told what reasons do or do not

Cretney et al, supra  n.43, para 14-056. They also note that the significance o f  the 
D uxbury  formula has declined with the removal o f  the ‘reasonable requirements’ limit on 
awards in the wake o f  White v. White [2000] 2 FLR 981 (discussed below).

Cretney e t al, supra  n.43, para 14-039.
White V. White [2000] 2 FLR 981.
[2000] 2 FLR 981, 992.
[2000] 2 FLR 981, 989.
[2000] 2 FLR 981, 989.
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justify departing from it’.'^^ It also remained unclear whether the yardstick 

o f equality should operate in relation to all assets, or merely to assets 

acquired through the spouses’ joint e f f o r t s .D e s p i te  the view o f some 

writers that the case represented a ‘ringing endorsement’ o f equal division,'^"* 

this was not the outcome in White itself, largely because of financial 

assistance received from the husband’s father early in the m a r r i a g e . I t  was 

also unclear whether equality was an appropriate yardstick in relation to 

short marriages.

Despite the adoption o f fairness as the overall criterion in property division, 

judicial discretion is by no means curtailed. As Lord Nicholls observed in 

White, ‘fairness, like beauty, lies in the eye of the beholder’.'®̂  Fairness may 

o f course vary with resources; White itself was a ‘big money’ case, not 

involving minor children. In other circumstances, children’s needs may 

constitute a good reason for departing from equal division.''’̂  In Cordle v. 

Cordle,^^^ Thorpe LJ considered fairness, in the ‘typical’ ancillary relief 

case, would usually necessitate the provision of a home for the children and 

primary carer as the first consideration, which might well utilise all available 

resources; there was ‘no rule... that district judges must produce equality of 

outcome unless there are good reasons to justify departure’.

As in other jurisdictions, the issue o f ‘contributions’ has been controversial, 

particularly in ‘big money’ cases where the courts are looking beyond need. 

The historical emphasis on financial contributions has been ameliorated, and

Eekelaar, ‘Back to Basics and Forward into the Unknown’ (2001) 31 Fam. Law 30, 32 
(hereafter ‘Eekelaar, “Back to Basics’” ).

Cretney et al, supra n.43, para 14-065.
Tee, ‘Division o f  Property upon Relationship Breakdown’, in: Herring (ed.), Family 

Law: Issues, Debates, Policy (Cullompton, Devon; 2001) (hereafter ‘Tee’), 66.
Cooke comments on the trial ruling that ‘the weight given to the husband’s family’s gift 

seems disproportionate’ (Cooke, supra n.63, Lexis citation, 6).
White V. White [2000] 2 FLR 981, 983.
B v . B  (Financial Provision: Welfare o f  Child and Conduct) [2002] 1 FLR 555, FD. 
Cordle V. Cordle [2002] 2 FLR 207.
[2002] 2 FLR 207, paras 33-34.
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the legislative focus is now on contributions ‘to the welfare o f the family’, 

including contributions as a homemaker or carer. Even so, the ‘reasonable 

requirements’ doctrine usually meant that the contributions of the non

earning spouse were usually undervalued, especially in ‘big money’ cases."'
112 *Some balance on this issue has been achieved following W hite’s emphasis 

on the yardstick of equality and its recognition o f marriage as a partnership 

where the contributions o f each spouse should be equally valued.

The issues o f ‘fairness’ and equality were somewhat clarified by the 

judgment in Miller v. Miller and McFarlane v. M cFarlaneV^ Miller was a 

‘big money’ case which involved a significant award to the wife after a short 

marriage of less than three years. McFarlane concerned a lengthy marriage 

where the parties had agreed to concentrate on the husband’s career; 

unfortunately, the marriage ended just as ‘the greatest fruit of his 

endeavours’ became available."'^ The wife was awarded a share of the 

husband’s future net income, in recognition o f her contribution to his earning 

capacity. On appeal, the House of Lords elaborated on fairness and equality. 

Lord Nicholls noted;

Fairness is an elusive concept. It is an instinctive response to a 

given set o f  facts. Ultimately it is grounded in social and moral 

values. These values, or attitudes, can be stated. But they cannot be 

justified, or refuted, by any objective process o f  logical reasoning. 

Moreover, they change from  one generation to the next

S.25(2)(f) o f  the 1973 Act. For example, in Vicary v. Vicary [1992] 2 FLR 271, the Court 
o f  Appeal considered that the w ife o f  a millionaire businessman should receive credit for 
creating the ‘infrastructure and support’ which enabled her husband to prosper.

CxtXnty et al, supra n.A2>, para 14-061.
White V . White [2002] 2 FLR 981.
M iller v. M iller, M cFarlane v. M cFarlane [2006] UKHL 24 (reported together).

"■* [2006] UKHL 24, para 85.
" ^ [2006] UKHL 24, para 4.
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However, it was ‘an important aspect o f fairness... that like cases should be 

treated al ike’, a n d  that ‘[e]ach party to a marriage is entitledio a fair share 

o f the available property’."^ In determining what was fair, Lord Nicholls 

referred to principles o f need, compensation for economic disadvantage 

arising out of the marriage, and partnership.” * While compensation and 

financial needs often overlapped in practice, they were distinct concepts and 

‘far from co-terminous’.‘‘  ̂ Partnership concepts merited equal sharing, 

unless there was ‘good reason to the c o n t r a r y I n  this regard the 

‘yardstick o f equality is to be applied as an aid, not a rule’.'^'

In making provision, not all assets had to be treated identically, though Lord 

Nicholls felt courts should be ‘exceedingly slow’ to distinguish between 

‘family’ assets and ‘business and investment’ ones, as each might be the fruit 

o f the marriage partnership.'^^ However, ‘matrimonial property’, which was 

the financial product o f the spouses’ common endeavour, might be treated 

differently from property brought into the marriage by either party, or 

acquired by gift or inheritance during the m a r r i a g e . A  short marriage 

might mean that parties should have ‘less call’ on each other’s non- 

matrimonial property.'^'* Overall, flexibility was required: sometimes 

compensation might be the appropriate starting point, followed by sharing;

" ‘ [2006] UKHL 24, para 6.
" ’ [2006] UKHL 24, para 9.
' [2006] UKHL 24, paras 10-16.
" ’ [2006] UKHL 24 at para 15.

[2006] UKHL 24 at para 16.
[2006] UKHL 24, para 16. Baroness Hale, in the other main judgm ent, also explained the 

redistribution o f  assets on the basis o f  need, compensation and the fairness o f  dividing the 
fruits o f  partnership, but felt that partnership generally would not justify the sharing o f  
future resources, although need or compensation might; [2006] UKHL 24, para 130-133.

[2006] UKHL 24 at para 20.
[2006] UKHL 24, para 22-23. This point was echoed by Baroness Hale, who felt that the 

concept o f  ‘family assets’ was a useful starting point. This would include the fam ily home 
and its contents, as w ell as other assets acquired as a ‘joint venture’ or for the benefit o f  the 
family, as w ell as the parties’ earning capacities ([2006] UKHL 24, para 149). However, she
felt that business or investment assets generated during the marriage by either party’s sole
efforts might be regarded as non-matrimonial property {[2006] UKHL 24, para 150).

[2006] UKHL 24, para 24.
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in other cases, needs might be prioritised, depending on the resources 

available.

Lord N icholls also noted that periodical payments could be used for 

compensatory purposes, commenting;

'If one party's earning capacity has been advantaged at the expense 

o f the other party during the marriage it would be extraordinary i f  

where necessary, the court could not order the advantaged party to 

pay compensation to the other out o f  his enhanced earnings when he 

receives them

This should not be limited by the clean break principle, as compensatory 

payments were concerned with justice rather than need and dependence.

The use o f  periodical payments for com pensatory purposes was much 

criticised, with many writers echoing concerns outlined in Chapter 1. Brasse 

queries whether a wife giving up a less potentially lucrative career than Mrs 

M cFarlane would be judged less favourably.'^* If so, the quantum o f  lost 

potential could lead to considerable dispute, as well as to ‘an effective 

discrim ination against other categories o f  spouse’ as ‘[t]hose who never had 

any golden career prospects in the first place could logically only base their
1 7 0claims on sharing and need’. The spectre o f  the ‘alimony drone’ is raised 

by M oor and Le Grice, who disregard the com pensatory nature o f  the 

paym ents.’ '̂’

[2006] UKHL 24, para 29.
[2006] UKHL 24, para 32.
[2006] UKHL 24, para 38.
Brasse, ‘It’s Payback Time! Miller, M cFarlane and the Compensation Culture’ (2006) 36 

Fam. Law 647, 647-648.
Ibid., 653.
M oor and Le Grice ask ‘what right has the court to force a man to work indefinitely in a 

very stressful and high-pressured environment so that he can pay maintenance to his ex-w ife 
when her strict needs do not require it?’ (M oor and Le Grice, ‘Periodical Payments Orders 
Following M iller  and M cFarlane -  a Series o f  Unfortunate Events’ (2006) 36 Fam. Law
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Eekelaar argues that Lord Nicholls’ distinction between matrimonial and 

non-matrimonial property allows for the transmutation o f property over time, 

as a greater claim may be made to non-matrimonial property in longer 

marriages.'^' Accordingly, the court may need to examine the origins o f 

assets more closely in short m a rr ia g e s .E e k e la a r  welcomes this, arguing 

that marriage duration ‘is an excellent proxy for measuring a number o f 

factors which are important in achieving a “fair” outcome’, such as 

commitment to the relationship, contributions and the degree of 

disadvantage on separation.

Miller and McFarlane did seem to avert one danger inherent in White: as 

Cretney et al note, if the principle enunciated by Lord Nicholls in White ‘is 

predicated on equality o f contribution’, this could permit ‘an evaluation o f 

their respective efforts and degrees o f success’.'̂ '* This could reintroduce 

discriminatory assumptions in assessing the value and quality o f financial 

and non-fmancial contributions, thus conflicting with what Ingleby terms the 

‘incommensurability’ principle, namely, ‘the acknowledgement that it is 

impossible to evaluate the contributions which parties make to a 

marriage’. A  ‘stellar contributions’ approach was taken after White by the 

Court of Appeal in Cowan v. Cowan;^^^ later cases suggested that 

entrepreneurial contributions were more likely to be deemed 

‘exceptional’.'^’ However, in Lambert v. Lambert^^^ Thorpe LJ described

655, 657). They argue that the court should rather order a lump sum payment, payable in 
instalments, as the parties ‘would then know where they stood and there would still be a 
clean break, albeit deferred’ {ibid., 658). O f course, this may not always be possible.

Eekelaar, ‘Property and Financial Settlement on Divorce -  Sharing and Compensating’ 
(2006) 36 Fam. Law 754, 755.

Ib id , 756.
Ib id
Cretney e t al, supra  n.43, 370.
Ingleby, ‘Introduction; Lam bert and Lampposts: the End o f  Equality in Anglo-Australian  

Matrimonial Property Law?’ (2005) 19 IJLP&F 137, 142.
Cowan  V. Cowan  [2001] 2 FLR 192.
Sorrell v. Sorrell [2005] EWHC 1717 (Fam).
Lambert v. Lam bert [2003] 1 FLR 139.
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the evaluation o f  contributions as ‘a forensic Pandora’s box’,'^^ and 

highlighted the discriminatory effects on homemakers who would find it 

more difficult to demonstrate the value o f  their c o n t r i b u t i o n s .T h i s  was 

confirmed in M iller and McFarlam,^^^' where the House o f  Lords 

emphasised that the stellar contributions doctrine would only be applicable 

in truly exceptional circumstances.

D. Reform

The possible adoption o f  a fixed entitlement system, or even one based on 

presumptions, was discussed by the Law Commission in the 1970s,''*^ but 

now seems to have been abandoned. The Lord Chancellor’s Ancillary Relief 

Advisory Group (ARAG) has also recommended against introducing the 

principles o f  Scottish law (based on a presumption o f  equal division) into the 

1973 Act.''*'* The Law Society Family Law Committee has argued''*^ that the 

presumption o f  equal division should be avoided, as it would not reduce the 

poverty experienced by women and children following divorce.''*^

The other potential reform considered relates to the reduction o f  judicial 

discretion, without prescribing any particular share or division. Eekelaar has 

argued that, while the legislation ‘may certainly be criticised... it is hard to

[2003] 1 FLR 139, para 41.
[2003] 1 FLR 139, para 45.
M iller v. M iller; M cFarlane v. M cFarlane [2006] UKHL 24.
[2006] UKHL 24.
Law Com. WP N o. 42, op. cit. \ Law Com. N o. 52; op. cit.
Report o f  the Lord Chancellor’s Advisory Group on Ancillary R elief, LCD, July 1998. 

As C leverley has noted, this may be partly due to the very short time allowed to it for 
consideration o f  the possibility (Cleverley, ‘Statutory Reform o f  Matrimonial Causes Act 
1973, s 25 -  an Opportunity M issed?’ (1999) 29 Fam. Law 326 (hereafter ‘C leverley’)).

In response to A R A G ’s consultation document.
'''* Cited in Cleverley, supra  n .l44 , 326. However, as the presumption proposed by ARAG  
would have operated subject to support and accommodation for children first being 
provided, and spousal maintenance being considered, it did not necessarily follow  that post 
divorce poverty o f  women and children would have been increased.
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find evidence o f  any strong dissatisfaction with the way it is working’.''*’ 

While there is evidence that solicitors ‘have difficulty in predicting 

outcomes in certain kinds o f situations’, E e k e l a a r  (following Dewar)’'*̂  

contends that it is not clear that firmer rules would promote settlement. 

Nevertheless, ‘[t]here can come a point where principles o f law are so 

indeterminate that there can seem to be no law at all’.‘^' A recent study by 

Davis and others demonstrated that although it was possible to predict the 

broad outcome o f a case, the details were infinitely variable.

A 1998 Green Paper proposed a more structured approach to the exercise of 

judicial discretion in ancillary financial m a t t e r s . T h i s  suggested including 

an Objectives clause, to the effect that the court should aim to do what is fair 

and reasonable between the parties and any child o f the family.'^'* However, 

as Tee has argued, ‘the great merit o f this type o f formulation is that no-one 

can argue against it -  unfair and unreasonable aims not being fashionable at 

present -  ... a disadvantage is that it is utterly meaningless’.’^̂  The possible 

objectives outlined in Miller and McFarlane -  to divide on the basis o f need, 

contributions and compensation for economic disadvantage resulting from 

the marriage -  are probably much more useful.

The Green Paper also proposed ‘guiding principles’ for the exercise o f the 

judicial discretion: these would have ‘set out, in order o f precedence, the 

aims or actions which the court must pursue in reaching a decision on the

Eekelaar, ‘Should Section 25 be Reformed?’ (1998) 28 Fam. Law 469  (hereafter 
‘Eekelaar, “Section 25” ’).

Ibid.
Dewar, ‘Reducing Discretion in Family Law ’ (1997) AJFL 309.
Eekelaar, ‘Section 2 5 ’, supra  n .l4 7 , 469.
Ib id , 470.
Davis, Pearce and Bird et al, ‘Ancillary re lief outcom es’ [2000] CFLQ 43.
Green Paper, Supporting F am ilies  (Great Britain, 1998), paras 4.47-4.49.
This would have filled the current legislative gap, discussed above, whereby there is no 

statutory objective to the exercise o f  judicial discretion.
Tee, n .l04 , 70.
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division o f  property between a d ivorcing coupl e ’. T h e  principles would 

have prioritised the accom m odation needs o f  children and carers, with any 

surplus to be divided ‘so as to achieve a fair result, recognising that fairness 

will generally require the value o f  the assets to be divided equally between 

the par t i es’. T h e  court would also be required ‘to try to  term inate financial 

re lationships between the parties at the earliest date practicable’,'^* thus 

apparently  increasing the clean break emphasis.

It w as unclear what factors might rebut the equal division presumption, and 

how readily this might be done. The Solicitors Family Law Association 

‘to ta lly ’ opposed such a presumption, since ‘[t]he danger is that clients will 

ostensibly think it is just,  on the “equality  is equity” princip le’, even though 

‘[f |a irness . . .  often requires one to have m ore than 5 0 % ’.'^^ The proposed 

reforms were ultimately abandoned, and it would appear that further 

statutory intervention in this area is not imminent.

The adversarial nature o f  the system has also been criticised. There is no 

provision for binding ante-nuptial contracts, which historically were void. 

Their potential utility is contested: Eekelaar argues that they would be 

‘unlikely to affect the vast run o f  cases ’ and would be ‘likely to introduce 

new opportunities for legal dispute on m arriage b reakdow n’.'^ ' In practice 

most cases are s e t t l e d , b u t  settlements are not necessarily  amicable, and 

are not legally b i n d i n g . F o r  finality, settlem ents are com m only

Cited in Hodson, ‘SFLA News; Government Proposed Reforms o f  Ancillary R elie f  
(1999) 29 Fam. Law 265 (hereafter ‘Hodson’).

265.
Ib id
Ibid., 266.
Eekelaar, ‘Section 2 5 ’, supra  n .l5 0 , 470.
Ib id , 471.
Less than a quarter o f  cases studied at three court centres by Davis, Cretney and Collins 

resulted in a formal judicial ruling (Davis, Cretney and Collins, Sim ple Q uarrels (Oxford, 
1994)).

Any provision or agreement purporting to oust the court’s jurisdiction to order financial 
relief is void: s .3 4 ( l)  o f  the 1973 Act. Proposals for binding nuptial agreements, contained 
in the 1998 Green Paper (discussed in Hodson, supra  n .l56 , 266) were not enacted.
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incorporated in a consent o r d e r , a n d  it appears the court will not generally 

interfere provided the proposed order is within an acceptable range o f  

d is c re tio n .A g re e m e n ts  not em bodied in consent orders may nevertheless 

be considered by the court in m aking ancillary orders,'^^ and it seems that 

freely negotiated bargains, concluded on independent legal advice, will not 

usually be discounted unless there are compelling reasons for doing so .'^’

Several attempts have been made to promote settlement, as a m atter o f 

policy, to reduce costs, strain on the courts and bitterness. The most 

significant effort was the Family Law Act 1996, one aspect o f  which was the 

promotion o f  conciliatory m echanism s such as m ediation, information 

sessions and a period for ‘reflection and consideration’ '^* prior to divorce. 

Implementation o f  the Act was mostly deferred and ultimately cancelled, 

possibly due to the failure o f  couples in pilot schemes to opt for m ediation in 

sufficient n u m b e r s . H o w e v e r ,  other procedural changes have been made, 

with some apparent success. A nationwide scheme for Financial Dispute 

Resolution has operated since 2000;'™ the objective is to use active case 

management to facilitate settlem ent and optimise outcom es.'^'

S.33A (3)ofthe 1973 Act.
Bird, Ancillary Relief Handbook 3̂ “* edn (Bristol, 2002), 88.
G v . G  (Financial Provision: Separation Agreement) [2000] 2 FLR 18.
Edgar V. Edgar [1980]  1 WLR 1410.

‘“ S.7(l)-(2) ofthe 1996 Act.
Cretney et al, supra  n.43, para 11 -056.

'™ Family Proceedings (Amendment No 2) Rules 1999. The scheme was operated on a pilot 
basis from 1996.

Thus, at the Financial Dispute Resolution Appointment (which is privileged), a district 
judge may make a neutral estimate o f  the probable outcome, though it has been emphasised 
that this should not be regarded as a substitute for a trial (Rose v. Rose [2002] 1 FLR 978). 
Where a case proceeds to hearing, the district judge who conducted the Financial Dispute 
Resolution Appointment cannot be involved.
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Part III: Australia

A. Background

Family law reform in Australia has received extensive and ongoing attention. 

Com ing from the same common law background as Ireland, Australia 

addressed the issue o f marital breakdown far earlier, and developed a 

considerable jurisprudence on family issues. The social and economic effects 

o f  both matrimonial breakdown and legislative m easures have been the focus 

o f  significant legislative and academic concern. However, although the 

debate has now been ongoing for nearly half a century, and a well- 

established model for property distribution has been operative for over half 

that time, the issue o f  how best to address property concerns remains 

unresolved.

As a common law jurisdiction, Australia’s approach to matrimonial property 

was historically similar to that o f  England and Ireland, with control o f the 

w ife’s freehold lands vested in the husband, and all her personal property 

vested in him a b s o lu te ly .In d iv id u a l  States and Territories implemented a 

separation o f  assets approach in the late nineteenth c e n t u r y . A f t e r  1959,'^'* 

comm onwealth law permitted courts to order ancillary relief on a just and 

equitable b a s i s . P r o p e r t y  division is now governed by the Family Law Act 

1975 (Cth),'^^ as amended, a federal statute providing uniform legislation 

throughout the various States and Territories.*^^ Applications for divorce and

The common law approach has already been discussed in relation to England and Wales.
See Finlay, Bailey-Harris and Otlowski, F am ily Law in A ustralia  5* edn (Sydney, 1997) 

(hereafter ‘Finlay e t al), ch. 6, for an account o f  the historical developm ent o f  Australian 
family property law.

Matrimonial Causes Act 1959 (Cth).
Section 86 o f  the 1959 Act.
Hereafter ‘the 1975 A ct’.
The 1975 Act is administered by the Family Court o f  Australia, a federal court with 

original and appellate jurisdiction in all States and Territories except Western Australia, 
where it has appellate jurisdiction only. D ecisions o f  the Family Court o f  Australia may be 
appealed to the High Court o f  Australia, but only in limited circumstances.
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for financial relief are separate actions in Australia, and divorce is usually 

granted long before financial matters are determined.'^®

Most Australian cases settle.’’  ̂ The 1975 Act authorises maintenance 

a g r e e m e n t s ,th o u g h  these are ineffective until judicially approved as
I o I

‘proper’. The 1975 A ct also permits non-binding pre-nuptial and post

nuptial property s e t t l e m e n t s , b u t  these are uncommon. Since 2000, 

spouses may make binding ‘financial agreem ents’ before, during or after 

marriage, setting out how  property is to be divided on marriage
183breakdown. The legislative aim was ‘to encourage people to agree about 

the distribution o f  their matrimonial property and thus give them greater 

control over their ow n affairs, in the event o f  marital breakdown’. C o s t s ,  

delays and litigation would also be reduced.’*̂  Stringent criteria must be met 

before the agreement is binding. Even contested cases have inbuilt
1 o-y

procedures aimed at promoting settlement, and consensual arbitration is 

also permitted.'**

Nygh, ‘Asset Distribution on Breakdown o f  Marriage in Australia’ (hereafter ‘N ygh’), 
in: Bailey-Harris (ed.), Dividing the Assets on Family Breakdown (Bristol, 1998), 10.

Australian Law Reform Commission, Report No 39, Report on M atrimonial Property 
(Sydney, 1987), (hereafter ‘ALRC Report’), para 86.
'*°S.87 o f the 1975 Act.

The Australian Law Reform Commission (ALRC) noted that it was extremely rare for a 
judge to reject a s.87 agreement. See ALRC Report, supra n .l79 , para 90, fn 5. 
'*^S .85A ofthe 1975 Act.

S.90B-90D o f  the 1975 Act.
Explanatory M emorandum, Family Law Amendment Bill 1999, 4.
Ibid, 7.
The financial agreement is only binding when it is signed by both parties and contains a 

statement by each that they received prior independent legal advice from a legal 
practitioner; the practitioners concerned must also certify that the advice was provided 
(S.90G o f  the 1975 Act). The financial agreement is ineffective until at least one o f  the 
parties makes a written declaration that the parties have separated and that there is no 
reasonable likelihood o f  cohabitation being resumed (s.90DA o f the 1975 Act, as amended). 
Once it takes effect, the agreement is enforceable by the court (s.90G o f the 1975 Act), 
though it may be terminated or set aside in particular circumstances (S.90J-90K o f  the 1975 
Act).

Before a contested case can be heard, the parties and their advisors must meet with a 
registrar, who will attempt to help them reach agreement (Order 24 o f the Family Court 
Rules).

Family Law Amendment Act 2000. The arbitrator may refer any questions o f  law to the 
court, before making an award (s.l3G  o f the 1975 Act, as amended). A registered arbitration 
award has effect as if  it were a court decree (s.l3H  o f the 1975 Act) and the award is
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B. Property Division under the 1975 Act

In contested cases, the 1975 Act authorises the court to make ‘such order as 

it considers appropriate’ for the benefit o f  either or both o f  the parties or a 

child o f  the marriage.'®^ These include lump sum and property transfer 

o r d e r s . A s  in Ireland, the 1975 Act lists extensive factors to be considered 

when making maintenance and property orders.*^' The primary focus is on 

spousal contributions (financial and otherwise), though other factors may
1 Q 7also be considered.

Judicial power is extensive, but is subject to a ‘principle o f  judicial 

restraint’. T h e  Act does not authorise the court to divide the property as it 

considers just and equitable, but rather states that the court should not make 

any order for property division unless it considers it to be just and 

equitable.'^'* Parkinson argues that these ‘are two entirely different 

propositions’, as the first ‘suggests a very broad discretionary power 

governed only by the need to consider the factors set out’, w hile the second  

‘im plies a starting point o f  respecting separate property entitlements subject 

to the need to alter the parties’ interests in their property to the extent that it

jud ic ia lly  review able. The objective o f  the arbitration  m echanism  is to  provide a ‘cheaper, 
qu icker and m ore accessible dispute resolution procedure than court litigation for the 
resolution o f  property d ispu tes’ (E xplanatory M em orandum , Fam ily Law  A m endm ent Bill 
1999, 1).

S .7 9 ( l ) o f th e  1975 Act.
' ’° S .8 0  o f  the 1975 Act.

S .75(2) (factors relating  to both property and m aintenance orders) and s .79(4) (relating to 
property o rders only).

T hese include: the effect o f  proposed orders on the earning capacity  o f  either party; the 
age and health  o f  the parties; the incom e, property and financial resources o f  each party and 
the capacity  o f  e ither to gain appropriate gainful em ploym ent; the care or control o f  a child 
o f  the m arriage; support responsibilities tow ards o ther persons; the standard o f  living o f  
each party; the duration o f  the m arriage and its effect on the earning capacity  o f  either party, 
and the extent to w hich either party has contributed  to  the earning capacity  o f  the other 
(s .7 9 (4 )o f th e  1975 Act).

Parkinson, ‘Q uantifying the H om em aker C ontribution  in Fam ily P roperty L aw ’ (2003) 
31 Fed. L. Rev. 1, 23 (hereafter ‘Parkinson, “Q uantify ing the H om em aker C ontribution’” ).

S .7 9 (2 )o f th e  1975 Act.

145



is just and equitable to do so ’.'^^ He would therefore describe the regim e as 

one o f separate property, rather than o f  equitable redistribution,'^^ though he 

concedes that ‘[t]he principle o f  judicial restraint... is nowadays given little 

attention by the Fam ily Court for the simple reason that it is consistently 

m isread’.H o w e v e r ,  the principle may still be o f  importance in relation to 

assets ‘which do not represent the fruits o f  the marriage partnership’, such as 

inheritances, ‘for here the justification for property alteration ought to be 

very clearly articulated’.'^*

The court must try ‘as far as practicable’ to make such orders as will ‘finally 

determine the financial relationships’ between the parties and avoid the need 

for further proceedings.'^^ This statutory emphasis on a ‘clean break’ has 

largely been interpreted as requiring the minimisation o f  ongoing 

maintenance obligations. The 1975 Act also expressly restricts the duty o f  

either party to m aintain the other.™

Divisible property essentially comprises all the parties’ jo int and several 

assets.^^' Though some assets may be unavailable for d i s t r i b u t i o n , t h e y

Parkinson, ‘Quantifying the Homemaker Contribution’, supra n.\92>, 23.
A comparison may be drawn here with the opinion o f  the Irish Supreme Court \n T v. T 

[2002] 3 IR 334, though it must be noted that the Irish legislation (s.20 o f  the Family Law  
(D ivorce) Act, 1996) arguably places a heavier onus on the court than its Australian 
equivalent, as it requires the court to ‘ensure’ that proper provision is made for the spouses 
and any dependents.

Parkinson, ‘Quantifying the Homemaker Contribution’, supra  n .l9 3 , 23.
Ibid., 24.

'̂ ’ S.81 o f  the 1975 Act.
200 ^ Qf ] 9 7 5   ̂ discussed below.

S .4 ( l)  o f  the 1975 Act states that the property includes anything to which either party is 
entitled in possession or reversion. The spouses’ liabilities must be deducted prior to 
division, and this has thrown up difficulties, particularly in relation to unsecured liabilities 
and bankruptcy o f  either spouse; N ygh, supra  n .l78 , 15-16.

There are som e limited exclusions from the divisible property, such as assets ow ned by a 
fam ily company, unless that company is to all intents the a lter ego  o f  one o f  the parties: see  
Nygh, supra  n .l78 , 12-13, for an account o f  the caselaw in this area.
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may be relevant in determining how other property should be divided?'’̂  

Superannuation has been included with divisible property since 2001.^°'*

The court must calculate each spouse’s contributions to the acquisition,

conservation and improvement o f  the marital property and to the welfare of

the f a m i l y , i n c l u d i n g  during any premarital cohabitation period or any

period after marriage which involves an ongoing contribution, such as

c h i l d c a r e . T h e  1975 Act originally required courts to consider both

financial and non-financial contributions, including contributions as a

homemaker and parent, thus ‘insuring that women were not disadvantaged

by their role specialisation’,̂ ®̂  which allowed their husbands to focus on

e a r n i n g . H o w e v e r ,  difficulties arose when judges required proof of

contributions to a particular asset, which were almost impossible for

homemakers to demonstrate.^®^ The legislation was therefore amended to

include contributions to general family welfare.^'® Contributions are now

generally evaluated globally,^" but the ‘asset by asset’ approach may be
212considered more appropriate in certam cases.

Finlay e t al, supra  n. 173, 296.
Historically, there were considerable difficulties dealing with superannuation (Nygh, 

supra  n .l78 , 13-15). The 1975 Act originally excluded it from the divisible property 
(although it did count as a ‘financial resource’ to be taken into account in dividing other 
assets). This was amended by the Family Law Legislation Amendment (Superannuation) 
Act 2001, which provides for the division o f  superannuation interests on marriage 
breakdown, either by agreement or by court order (Part V llIB  o f  the 1975 Act, as amended).

S .79(4)(a)-(c) o f  the 1975 Act.
N ygh, supra  n. 178, 11.
Parkinson, ‘Quantifying the Homemaker Contribution’, supra  n .l9 3 , 22.
See Parkinson, ‘Quantifying the Homemaker Contribution’, supra  n .l9 3 , 20 et seq , for a 

discussion o f  the background to the non-financial contribution provision in the 1975 Act,
N orbis V. N o r b i s ( m 6 )  65 ALR 12.
Family Law Amendment Act 1983, s.36(b) o f  which substituted a new s .79(4) into the 

1975 Act.
■'' M cLay an d  M cLay  (1995) 20 Pam. L.R. 239.

For instance, where the main issue is one o f  financial contribution, or the marriage was 
short or the parties dealt with their respective assets separately: Finlay et al, supra  n .l73, 
111 .
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A starting point o f equality was initially presumed by the Family Court of 

A u s t r a l i a , b u t  this was rejected in Mallet v. Mallef'^^ in favour o f  a case 

by case determination. Wade highlights a ‘most disturbing’ suggestion by 

Wilson J in Mallet that ‘[t]he quality of the contribution made by a wife as 

home maker or parent may vary enormously, from the inadequate to the 

adequate to the exceptionally good’.^’  ̂ Wade contends that the implications 

o f this are ‘staggering’ as it ‘involves profound and contentious value 

judgments’.^'^ Parkinson notes that it is also ‘difficult to see’ how 

inadequate housekeeping ‘could be o f relevance to the parties’ 

socioeconomic partnership’ unless it necessitated additional expenditure on 

domestic help.^’^

Following Mallet,^^^ ‘there was a tendency to undervalue the 

homemaker/parent contribution, particularly in “business empire” cases’,^'^ 

even though Mallet emphasised that non-financial contributions should also 

be recognised in a ‘substantial’ way.^^° After sustained criticism, the Family 

Court ‘evidenced a change o f attitude’ and gave greater weight to equality 

and partnership concepts.^^' It now seems that significant evidence will be

required to justify evaluating the parties’ contributions as unequal, though it
22”̂remains possible to do so. “ A doctrine o f ‘special skills’ was propounded in

223Ferraro and Ferraro, whereby extra credit was given to the party (in that 

case the husband) who had gone beyond the ‘normal’ level o f contributions

Wardman and Hudson (1978) 5 Fam. L.R. 889.
Mallet V. Mallet (m4) 156 CLR 605.
(1984) 156 CLR 605, 636. Wilson J also stated that ‘the contribution o f  the breadwinner 

may vary enormously’: ibid.
Wade, ‘Measuring the Chancellor’s Foot -  Matrimonial Property Law in Australia’ 

(1985) 15 Fam. Law Rev. 76, 83.
Parkinson, ‘Quantifying the Homemaker Contribution’, supra n. 193, 18.

^'*(1984) 156 605.
Finlay et al, supra n.\72, 281.
M allet V. Mallet [1984] HCA 21 (per Gibbs CJ, at para 4, approving a statement in Rolfe 

andRolfe {\919)  FLC 90-629, at p.78, 273).
Finlay et al, supra n .\T i, 281.
McLay and McLay (1995) 20 Fam. L.R. 239.
Ferraro and Ferraro (1993) FLC 92-335.
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in amassing property.^^'* However, the Family Court later stressed that in 

most cases equality would still be the result?^^ Nygh considers that in about 

99% o f  cases involving average means, where the m arriage has been o f some 

duration and there are young children, a conclusion o f equal contribution 

will be reached. When the figure is further adjusted for ‘need’, as discussed 

below, custodial wives will normally be awarded more than 50% o f the 

assets.̂ ^̂

Having ascertained the spouses’ respective contributions to property, the 

court may adjust the parties’ property entitlem ents in light o f  statutory 

criteria, largely related to post-divorce econom ic d i s p a r i t y . T h e  balancing 

o f  contributions against the prospective factors has been described as ‘an 

extraordinarily complex exercise’, a n d  ‘[a] party’s share may be increased 

or reduced by factors (such as the financial circum stances o f the other 

party’s new dom estic relationship) which are beyond his or her control and 

have nothing to do with the history o f  the marr iage’. T h e  degree o f 

adjustm ent was originally criticised as inadequate,^^® as it usually ranged 

from 5-15%.^^' However, the courts have since em phasised that the statutory 

factors ‘should be given real rather than token weight ’, t h a t  ‘it is the real 

impact in money terms which is ultimately the critical issue’, and that courts 

must resist the tendency to ‘operate... w ithin artificially delineated 

boundaries’.

That the w ife presumably had to go beyond the norm in taking up the resultant domestic 
slack was apparently ignored.

M cLay an dM cL ay  (1996) 20 Fam. L.R. 239.
N ygh, n. 178, 18.
S .79(4)(d)-(e) o f  the 1975 Act, with factors listed in s .75(2) o f  the Act. For instance, one 

party may be awarded a greater share o f  the property where the other will benefit from 
greater earning capacity or superannuation benefits.

M cCall, ‘D issolving the Economic Partnership o f  Marriage’ (1979-82) 14 UWAL Rev. 
3 6 5 ,3 9 3 .

ALRC Report, supra  n .l7 9 , 29.
Finlay et al, supra  n. 173, 283.
Ib id . 283.
W aters andJu rek  (1995) 20 Fam. L.R. 190, 196 (per  Fogarty J).
Clauson an dC lau son  ( \9 9 5 )  18 Fam. L.R. 693, 709-710.
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The courts have also emphasised the need to recognise the disabilities 

suffered by former homemakers at the end o f a marriage, who ‘often cannot 

simply turn to more financially rewarding activities’.̂ '̂* In Waters and Jurek, 

Fogarty J concluded that ‘one cannot separate the parties as individuals from 

the people they became in the context o f the marriage relationship, and the 

allocation o f roles, duties and responsibilities which it entailed’.̂ ^̂  It would 

be unjust for the adverse consequences o f mutual decisions to fall primarily 

on one party only, where those decisions were ‘made in the expectation of 

the relationship continuing’.̂ ^̂  Justice, therefore, might require an 

adjustment, even if ‘need’ did not.^^’ Finlay et al comment that this 

approach, along with an ‘increased willingness’ to take account o f the 

feminisation o f poverty in spousal maintenance and to assess marital 

contributions as equal, ‘evidences a new and enlightened attitude by the 

Family Court o f Australia toward the recognition o f equality in marriage and 

towards the equalisation o f the economic consequences o f marriage on its 

breakdown’?^*

C. Spousal Maintenance under the 1975 Act

Spousal maintenance is dealt with separately to property entitlements, 

although under the same Act.^^^ The ‘minimal loss’ principle originally 

applied, but the guiding principle is now one o f ‘need’. The 1975 Act 

provides that either party is liable to maintain the other, insofar as he or she 

is ‘reasonably able to do so’, if the other party is ‘unable to support herself 

or himself adequately’ due to childcare responsibilities, unsuitability for 

employment due to age or physical or mental incapacity, or ‘any other

Waters and Jurek (1995)  20 Fatn. L.R. 196, 199-200 (per Fogarty J).
(1995)20 Fam. L.R. 196, 199-200.
(1995) 20 Fam. L.R. 196, 199-200.

” ^(1995)20 Fam. L.R. 196,200.
Finlay et al, supra n. 173, 286-287.
Child maintenance is also dealt with separately, under the Child Support (Registration 

and Collection) Act 1988 (Cth) and Child Support (Assessment) Act 1989 (Cth).

150



adequate reason’ having regard to relevant statutory m a t t e r s . T h e  key 

criteria, therefore, are need and ability to pay. ‘A dequate’ support will 

depend on the circumstances.^"^' Ability to support oneself is evaluated in 

light o f prevailing economic and social conditions, including the m arriage’s 

effects on employment p o t e n t i a l . O n c e  the threshold has been met, the 

court may make ‘such order as it considers proper’ for spouse 

maintenance,^"^^ taking account o f  listed factors.^'*'* As emphasised by Finlay 

et al, ‘each spouse maintenance case necessarily turns on its own facts’, 

m aking it ‘impossible to make generalisations’ about the operation o f  the 

statutory factors.

Largely due to the clean break principle, long term spousal maintenance has 

become increasingly uncommon in Australia. M aintenance may be ordered 

on a short term or transitional basis.^"*^ However, as Finlay et al note, 

‘[o]rders for property settlem ent... may render a spouse maintenance award 

unnecessary or impracticable’. C h i l d  support payments may also leave the 

supporting parent unable to pay spousal maintenance. Spousal maintenance 

is still significant in ample resources c a s e s . W h i l e  it is generally felt it will 

generally decline in importance, Finlay et al consider that it is ‘conceivable 

that the future might witness a renewal o f  interest in spouse maintenance, as 

a means o f  equalising the economic effects o f  marriage and its 

breakdown

S.72 o f  the 1975 Act.
R ichardson an d  Richardson  [1979] FLC 90-603.
M itchell an d  M itchell (1995) 19 Fam. L.R. 44.
S .74 o f  the 1975 Act.
Contained in s.75(2). The factors are similar to, though fewer than, the factors listed in 

relation to property distribution.
Finlay et al, supra  n. 173, 185.
For instance, to support a previously dependent former spouse w hile he or she is 

achieving financial independence, or as an interim measure in urgent cases; see s.77 o f  the 
1975 Act.

Finlay et al, supra  n .l73 , 173.
Ib id . 174.
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D. Reform

Although the 1975 Act permits the court to adjust the parties’ property rights 

in an equitable m a n n e r , i t  has

‘itse lf become the subject o f  increasing criticism, on the ground o f  

the width o f  discretion it confers, the absence o f  clear statements o f  

principle within it, its consequent unpredictability and its capacity to 

be applied to the disadvantage o f  the economically disadvantaged
, 251spouse .

Despite the apparently favourable approach to women, problems remain. 

Nygh feels there ‘is still a discernible attitude that earning large sums of 

money is worth more than minding the children’ and that ‘[i]n general the 

system does not favour women’?^^ Wives may well receive a significant 

proportion o f accumulated assets, but are generally not compensated for the 

loss o f their husband’s o f future earnings. Finlay et al note:

‘the exercise o f  discretion arguably gives scope fo r  the unconscious 

operation o f  gender bias which may serve to devalue non-financial 

contributions to fam ily welfare in comparison to those made by the 

party who is active in the “pub lic” commercial w orld’.

In 1987, the Australian Law Reform Commission (ALRC) published its 

Report on Matrimonial PropertyP^  The primary focus o f the ALRC Report 

was to analyse the practical application and consequences o f the 1975 A ct’s 

system for property division, and to consider whether Australia should adopt 

an alternative approach, such as a community property regime. The scope of

^̂ ‘’ s .7 9  o f  the 1975 Act.
Finlay et al, supra  n .l73 , 274.
Nygh, supra n. 178, 20.
Finlay et al, supra  n .l7 3 , 266.
Op. cit.
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the research undertaken by the ALRC w as extraordinary, involving both a 

Family Court survey and a survey o f  divorced people which examined  

property and income arrangements between spouses during marriage, the 

circum stances o f  all family members after separation and divorce, and the 

experience and attitudes o f  divorced people with regard to matrimonial 

property law.^^^

Many trends highlighted in the Family Court survey are echoed in the work 

done for this thesis.^^^ The ALRC found ‘[j]udges and registrars tended to 

rate husbands’ contributions as homemaker/parent much less highly than 

they had rated w iv es’ financial contributions’. M o s t  outcom es were
258clustered in the range between 40/60 and 60/40.

Contested cases varied most, but overall husbands generally obtained a mean 

share o f  slightly less than 50%, whi le w ives obtained a mean share o f

slightly over 50%.^^^ The ALRC therefore concluded that a change to
260automatic equal division ‘would tend to favour men rather than w om en’,

The Family Court survey related to property proceedings at all Registries o f  the Family 
Court o f  Australia and the Family Court o f Western Australia. The survey o f divorced 
people was undertaken by the Australian Institute o f  Family Studies (AIFS), in co-operation 
with the ALRC and the Family Court o f Australia. The findings o f  both surveys are fully 
discussed in Chapters 5 and 6 o f  the ALRC Report {supra n .l79). A more detailed account 
o f  the AIFS findings is also contained in McDonald (ed.), Settling Up: Property and Income 
Distribution on Divorce in Australia  (Sydney, 1986) (hereafter ‘McDonald (ed.), Settling 
U p’).

For instance, there was a broad trend for older couples to own more property (ALRC 
Report, supra  n .l79 , para 96). The family home was jointly owned in the great majority o f 
cases, and where not jointly owned, was far more likely to be solely owned by the husband 
than the wife {ibid., para 97). Men were far more likely than women to have superannuation 
entitlements {ibid., para 99) and to be earning higher incomes {ibid., para 103). Dependent 
children were much more likely to be living with the wife than the husband, but 
maintenance payments were often small, and were not always paid regularly {ibid., para 
106). It was also clear that the financial details available to the court were often incomplete 
or inaccurate {ibid., para 101). Husbands were most commonly described as the main 
financial contributors {ibid., para 113), while wives were generally described as making the 
main domestic or parental contribution {ibid., para 114).

Ibid., para 114.
A substantial minority o f  cases involved giving more than 60% o f the property to one 

spouse, usually the wife.
ALRC Report, iwpra n .l79, para 115.
Ib id , para 117.
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unless there w as also a change in attitude regarding maintenance.^^' This 

view  is supported by the findings o f  a later study o f  contested property cases 

in the Family Court in 1990,^“  which found that property was divided in the 

40-60%  range in just under half^^  ̂ o f  cases analysed. Equal division was 

ordered in only 11 % o f  cases.

The survey o f  divorced people revealed a pattern o f  econom ic recovery for 

divorced men and for wom en living with a new partner, but o f  a drastic fall 

in living standards for wom en living alone or as single parents, many o f  

whom lived in poverty.^^^ The disparity was attributed to the differing 

effects o f  marriage and childbearing on spouses’ earning capacity.^^^ 

Maintenance and social security did not com pensate for this d i s p a r i t y a n d  

female impoverishment persisted even though wom en generally received  

about two thirds o f  the ‘basic assets’^̂ * when the property was divided. 

This suggests that exchanging future maintenance rights for an immediate 

share in material assets, in pursuit o f  a ‘clean break’, does not benefit wom en  

in the long term. These findings were again generally confirmed by later 

research.^™

Ibid, para 141.
Bordow and Harrison, ‘Outcomes o f  Matrimonial Property Litigation: an Analysis o f  

Family Court Cases’ (1994) AJFL 265.
47%.
The matrimonial home made up over 80% o f  the value o f  the contested property in 49% 

o f the cases, and in a third o f  cases the property was valued at Australian $200,000 or less.
ALRC Report, supra n .l79 , para 165. W ade notes that the study was over-represented by 

certain social groups and under-represented by others, leading to ‘obvious risks in 
generalizing the results o f  the survey as to all Australians’. Wade, ‘Matrimonial Property 
Reform in Australia: an Overview’ (1988-1989) 22 Fam. L.Q. 41, 58 (hereafter ‘Wade, 
“Matrimonial Property Reform’” ).

ALRC Report, supra n.l 79, xxvi.
Ibid, para 166.
Basic assets included property such as savings, houses and cars, but excluded assets such 

as superannuation, life policies and businesses: see ALRC Report, supra n . l79, para 169.
ALRC Report, supra n. 179, para 180.
Australian Divorce Transitions Project, conducted by the Australian Institute o f  Family 

Studies (AIFS). See Sheehan, ‘Financial Aspects o f the Divorce Transition in Australia: 
Recent Empirical Findings’ (2002) 16 IJLP&F 95; also discussed in; Family Law Council, 
Submission on the Discussion Paper (Canberra, 1999) (hereafter ‘Council Subm ission’), 37- 
42. This highlighted the omission o f  superannuation from property settlements and orders.
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Three particular factors ‘emerged as strong and consistent determinants of 

the w ife’s share even after the effects o f  other characteristics were taken into 

account ’. T h e  first factor was child custody:

'[t]he custodial parent received a greater share, but the additional 

share that the wife received i f  she was the custodial parent was much 

less than the share she lost i f  the husband was the custodial
, 272parent .

Secondly, the wife generally received a lower share as the overall level o f 

wealth available for distribution rose.^^^ Thirdly, the person remaining in the 

family home at the time o f  separation tended to receive a greater share than 

the one who ieft.^^'' By contrast,

‘[n]either contributions to household tasks, nor the proportion o f the 

marriage that the wife had been in the worJrforce, nor contributions 

to the value o f  the house had a statistically significant effect on the 

shares ofproperty’

The only contributions that seemed to affect property outcom es related to 

m atters such as businesses, farms, superannuation and investments, all of 

which favoured husbands?^^ The ALRC comm ented.

an om ission since rectified by the Family Law Legislation Amendment (Superannuation) 
Act 2001 (Cth).

ALRC Report, supra  n .l79 , para 182.
Ibid.
Ibid.
Ib id
Ibid., para 183. However, ‘men and wom en have genuine and pervasive differences in 

their perceptions o f  each other’s contributions’ (ibid., para 184). This suggested to the 
ALRC that attempts to evaluate contributions were ‘impractical’, and were likely to increase 
the level o f  conflict, while having little effect on the outcom e {ibid.,  para 186).

Ibid
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'[i]f marriage is to be regarded as a co-operative relationship 

between parties o f  equal status, it must be asked why contributions to 

non-basic assets should have greater significance than other form s o f  

contributions to property or to the welfare o f  the family

Oddly, given its findings, the survey found that settlement results were not 

generally considered unfair by the parties, and w ives were more likely than 

husbands to consider settlements fair.^’ * The survey o f  divorced persons also 

found strong support for the discretionary approach, particularly from
279women. The ALRC concluded that a general rule o f  equal sharing, 

without regard to individual circum stances, ‘would primarily work to the 

disadvantage o f  custodial parents and wom en w hose earning capacity had 

been impaired by their marriage’.̂ *®

N onetheless, the ALRC highlighted serious shortcomings in the 1975 Act, 

such as the vagueness o f  its basic principles o f  division, which the ALRC

Ibid., para 239.
It was ‘unclear whether this is because women had lower expectations and were thus 

more easily pleased, that men had high expectations and were therefore more likely to be 
disappointed, or that the law was perceived as favouring women’ (McDonald (ed.). Settling 
Up, supra n.255, 231). It was also suggested that ‘[b]oth men and women may have been 
weighing personal factors in the equation in reaching their assessment, so that the 
conclusion may be that women get more o f  what they want out o f  divorce’ overall {ibid.). 
Both women and men felt that more weight should be given to financial than non-fmancial 
contributions, and it was suggested that ‘[t]he law seems to have moved ahead o f  the 
implied values held by these divorced couples’ (ibid., 229). It was suggested that ‘[m]en 
who feel they have made the major contribution are unlikely to be satisfied with a 50/50 
split or less. W om en... may see such outcomes as satisfactory though not necessarily 
something upon which they could insist’ {ibid.).

ALRC Report, supra  n .l79 , para 232. Overall, 80% o f  women respondents and 66% o f 
men preferred a system which took account o f  ‘the particular situation o f  the couple 
concerned, even if  that means uncertainty and some extra cost or delay’, over a system o f 
fixed entitlements {ibid., para 242). The ALRC noted that about two thirds o f  the women 
would in fact have been affected for the worse by a strict equal division approach {ibid., 
para 232). A majority o f  women surveyed supported the idea o f  joint ownership o f  the 
family home, although only about 40% o f the men surveyed did so {ibid., para 209). Wade 
comments that ‘if  more o f  the respondents had actually proceeded with litigation, then the 
apparent attraction o f  an unfettered judicial discretion may well have dim inished’; Wade, 
‘Matrimonial Property Reform ’, supra  n.265, 63.

ALRC Report, supra  n .l79 , xxvii.
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felt resulted in inconsistency and confusion?*' It also criticised the lack of 

statutory guidance ‘on the relative w eight’ o f  the statutory criteria for 

o r d e r s . I t  recommended a principle centred on equality, the exclusion o f 

fault and the ju st distribution o f  both assets and the economic hardship
283arising from the marriage breakdown.

284Noting the conflict between individual justice and overall certainty, the 

ALRC considered that the ‘pressures to infuse some predictability’ into the
285process were ‘inexorable’, but that this was a ‘hazardous process’. 

Overall, the ALRC proposed that

‘legislation should ensure a greater consistency o f method in re

allocating property, by clarifying the underlying principles and the 

process of reasoning to be followed in applying them, and specifying 

the factors to be taken into account which require and assessment o f 

the individual circumstances o f  the marriage

Legislative guidelines were preferable to judicial ones, as they were more 

accessible to both courts and the parties, and because the formulation o f 

guidelines involved value judgem ents more appropriately left to the 

legislature.^*^

The ALRC particularly felt that the em phasis on contributions was 

‘impractical and inappropriate’, as it involved ‘invidious and value-laden 

assessm ents o f  each spouse’s perform ance in the m arriage and ... engenders

Ibid.,  xxv iii. 
Ib id ,  27. 
Ibid.,  xx ix .

284

I b id
Ib id .  30.

286

Ibid.,  para 3 13 , L egisla tive  gu id elin es could  a lso  be m ore com p lete ly  form ulated and
Ibid.,  para 305 .
Ibid.,  para 313, 

refined than on es left to protracted d ecision -m aking  {ibid.).
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expense, delay and bitterness, while not influencing the outcom e in the 

general run o f  cases’.̂ ** The ALRC concluded:

‘I f  the assessment o f  contributions is to remain at all, it would be 

preferable to substitute a single concept o f "contributions to the 

marriage’’ and to define the relevant elements o f  the matrimonial 

relationship fo r  this purpose

Despite the A LR C ’s concern that equal division would disadvantage women, 

the principal change it recom m ended was the adoption o f a principle o f 

equal sharing as the starting point for division.^^*^ The ALRC argued that this 

would be more equitable, and would also avoid the devaluation o f 

homemaking contributions. However, the ALRC also recom m ended that 

equality could be departed from in certain situations.^^'

Once the general principle o f  division had been adjusted appropriately, 

prospective needs and resources would also have to be addressed. The 

ALRC recom mended that the ‘clean break’ principle should be repealed, 

noting that the statutory duty to make such orders ‘as far as practicable’ 

‘tends to encourage them even in cases where they would not be the most 

appropriate means o f  achieving justice for the spouses and their children’.^̂  ̂

Instead, the court should be given power to make orders in spousal 

maintenance proceedings for the transfer o f property or the paym ent o f  a

Ibid., xxviii.
Ib id , para 327.
This would legislatively reverse the High Court ruling in M allet v M allet (1984) 156 

CLR 605.
For instance, where one party had made a considerably greater contribution, or had 

accumulated significant financial resources during the marriage, for example, through gifts 
or inheritance or an award o f  compensation (ALRC Report, supra  n .l7 9 , para 364). Gains 
o f  this kind would not be excluded from the marital pool, but might merit a deviation from a 
strictly equal division. The post-separation actions or circumstances could also merit 
unequal division (ib id ., xxxi), e.g. where one had been the sole carer for the children or had 
not provided support. However, fault unrelated to econom ic matters would not be a factor to 
be taken into account (ibid.).

Ibid., para 340.
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capital sum, but only where the court felt it desirable to terminate all
• 293financial relationships between the parties.

The ALRC’s proposals were never implemented.^^'' A reform Bill was 

introduced in 1995,^^^ but as Nygh n o t e s , t h e  Bill would in fact have 

perpetuated the 1975 Act’s approach rather than implementing the ALRC’s 

recommendations. Far from providing a norm o f equality, adjustable where 

one party had made a ‘substantially greater contribution’, the Bill based 

division on contributions to the marriage (which were presumed to be equal), 

unless this would produce inequity. In determining what was equitable, the 

court was directed to ‘needs factors’, w h i c h  largely resembled those 

specified in the 1975 Act.^^*

Nygh comments that the weak presumption o f equal contributions contained 

in the 1995 Bill would have amounted to a ‘step backwards’ from the 

judicial interpretation o f the 1975 Act.^^^ Finlay et al also consider that

‘the presumptions o f  equity were too weak, ie too readily subject to 

exceptions -  and the list o f  considerations to be taken into account in 

determining departure from  equality was too long’.^^^

Ibid., xxxii.
Even though the proposals were largely endorsed by the Parliamentary Joint Select 

Committee (Parliamentary Joint Select Committee, The Fam ily Law A ct 1975: A spects o f  its 
O peration an d  Interpretation  (Canberra, 1992)).

Family Law Reform Bill (N o 2), 1995 (Cth).
^*^Nygh, supra n .\7S , 23.

Cl. 86D , Family Law Reform Bill (N o 2), 1995 (Cth).
The sole new factor was that the court should consider making the order in a manner that 

would retain a business asset as a functional unit; even this reflected an existing provision 
that the court should consider the impact o f  orders on a party’s earning capacity.

See Nygh, supra  n. 178, 23.
Finlay et al, supra  n .l73 , 313.
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In the event, the Bill did not p r o g r e s s . i n  1999, a Governm ent Discussion 

Paper on the potential reform o f  family property law proposed reducing 

judicial discretion to promote legal certainty, predictability and 

transparency. The Discussion Paper stated that ‘the m ajor reason for the 

lack o f  certainty [o f the existing law] is that... the court is able to take into 

account “any other fact or circum stance” -  which makes the court’s 

discretion effectively unl imi ted’, T w o  options were suggested. Option 1, 

in line with the A L R C ’s recom m endation, involved a rebuttable presum ption 

o f equal contribution and equal division,^^'^ with adjustment perm itted where 

contributions were unequal or in light o f  other factors, largely based on 

need.^°^ Option 2 proposed a system o f deferred community,^'^^ whereby 

marital assets (as defined) were divided equally (in value, rather than in 

kind) between the spouses. Contributions would not be evaluated, because 

they would be deem ed e q u a l . S e p a r a t e  property (as defined) would be 

retained by its owner, but any increase in its value would be divided, as 

would any ‘substitute’ a s s e t . A  departure from equal sharing would be 

permitted, either in light o f  factors largely related to earning capacity^^^ or 

on foot o f  a ‘structured discretion based on the econom ic consequences o f 

the marriage and its br eakdown’. T h i s  would connect with three objects 

identified in the Discussion paper, namely, the promotion o f  econom ic self- 

sufficiency, the relief o f  economic hardship and the taking into account o f

Although other amendments were made to the 1975 Act (e.g.. Family Law Amendment 
Acts, 1997, 1998, 2000, 2003 and 2005), the principles governing property division were 
not affected.

Commonwealth o f  Australia, P roperty  an d  Family Law: O ptions f o r  Change, A 
D iscussion P aper  (Canberra, 1999) (hereafter ‘the D iscussion Paper’).

Ibid., para. 5.42.
Ibid., para. 5.11.
Bourke, ‘Matrimonial Property Law; A D iscussion o f  the Reform O ptions’ (address to 

N ew  South W ales Bar Association public forum, 1 May 1999) (hereafter ‘Bourke’).
A pure community regim e was rejected due to difficulties o f  implementation and 

potential effects on third parties {ibid., 23).
Ib id , 26.
E.g. where separate property was sold and new property purchased with the proceeds.
Bourke, supra  n.305, 27.
Ib id , 29.
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economic advantages and disadvantages.^'* Bourice considered that this 

would mean that ‘the parties’ entire economic picture and circumstances 

could be considered in an integrated w ay’,^'^ rather than piecemeal, as under 

the 1975 Act.

•  ̂I ^
Both options were criticised by the Family Law Council ( ‘the Council’), 

both for a lack o f  clearly articulated principles and because Option 2 did not 

explain key points, such as whether losses were to be shared, as well as 

gains, or whether the increase in value o f  property was to be adjusted for 

inflation.^'"* It was also unclear whether the adjustm ent could involve 

separate property, or was limited to communal property.^

Regarding Option 1, the Council took the opposite view to the ALRC, 

arguing that any presumption o f equal division would be harmful to women, 

who were generally left economically vulnerable due to the division o f 

labour within marriage. The husband, by contrast, could ‘take advantage o f 

the consequences o f  the division o f  labour during the relationship’.^'^ Under 

existing law, adjustment was treated as ‘normal, not exceptional’, but a 

presumption o f  equal division would make adjustm ent ‘more difficult to 

achieve, involving a departure from the norm ’.^'^ The presumption would
318‘be clearly inappropriate in a large num ber o f m arriages’, and would have 

‘considerable potential to m islead’ in settlem ent negotiations.^'^

The Council also argued that reducing judicial discretion would not 

necessarily increase certainty o f outcome, as issues o f  fact (such as whether

Ibid
Ibid.. 30.
Council Submission, supra  n.270. 

^ 'U b id ,  94.
Ibid
Ib id .  87.
Ibid.
Ibid.
Ibid .  91.
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assets were ‘marital’) would still be c o n te n t io u s .T h e  Council asserted that 

‘[n]o matter how clear the rule governing the case, predicting the outcom e  

normally involves predicting what findings the court w ill make on these 

matters’.

The Council was primarily concerned that ‘the law needs to deal with an 

enormous range o f  very different fam ily circum stances’. D i s c r e t i o n  

allowed for flexibility and adaptability, w hile ‘elim inating discretion tends to 

lead to rather com plex rules’,̂ ^̂  which in turn meant ‘more legal issu es... 

that can be the subject o f  dispute’. I f  justice required departing from the 

rule o f  equal sharing in many situations, the utility o f  the rule was itself 

dubious.̂ ^̂

The Council did feel that greater clarity might aid settlement negotiations,^^^ 

and that it could be beneficial if  the legislation specified general principles to 

be considered at the ‘Adjustment Stage’ (where the initial property shares, 

however determined, were adjusted to take account o f  factors such as 

need).^^^ The Council felt that such principles could

For instance, if  a deferred community system were to be adopted, with pre-marital assets 
excluded from division, but increases in value included in the marital ‘pool’, issues o f  fact 
would become highly contentious and costly. Parties would dispute the date o f  acquisition, 
or the fund from which an asset was acquired, or the value o f  the asset at either the 
acquisition date or the date o f  marriage.

Council Submission, supra n.270, 5.
Ibid., 1.
Ibid.
Ibid, 9.
Ibid., 15. However, the Council did note that *[m]erely because an Adjustment Stage is 

designed to rectify inequalities does not mean that it need be discretionary in order to 
achieve that objective’ {ibid., 62).

Ibid. 18.
Such general principles might include the taking into account o f  a loss o f  earning 

capacity due to the allocation o f  caring responsibilities during marriage, where the loss o f  
capacity continues after divorce. Alternatively it might include the taking into account o f  a 
spouse’s contributions to the enhanced earning capacity o f  the other, where the divorce 
occurs before the contributing spouse ‘realises a fair return on what can be seen as his or her 
investment in the other’s earning capacity’ (ibid., 64).
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‘express clearly the idea that adjustment is only required where it 

can be shown that there is some loss accruing to one party, or some 

lost opportunity, that is clearly attributable to the marriage and its 

dissolution... Spouses would cease to be guarantors o f  each other’s 

needs, whatever their source... [T]he principles would recognise that 

there are clear limits to the ability o f  family law to address problems 

o f  structural disadvantage

In the event, neither Option outlined in the Discussion Paper was 

implemented.

Yet another possible model for dividing family property was proposed by the 

Australian Institute o f  Family Studies (AIFS),^^^ and later reiterated by 

Funder.^^° Radically departing from the contributory approach enshrined in 

the 1975 Act, this alternative proposed a principle o f  compensation for 

‘losses’ incurred during marriage. The basic premise was that the 

‘opportunity cost’ o f  raising children should be charged as a ‘partnership 

debt’ against the matrimonial property. Once the spouse incurring the cost 

had been repaid, any surplus would be divided equally between the spouses. 

Equal division would therefore occur after the debt had been calculated and 

deducted, rather than being a starting point to be departed from.

While novel, and based on clear principles, this model seemed likely to 

prove highly complex in application.^^' It also did not provide explicitly for 

the parties’ needs, and there was no guarantee the compensatory debt would

Ibid. Other possible principles were also discussed.
M cDonald (ed.), Settling Up, supra  n.255, 312-318.
Funder, ‘Australia: A Proposal for Reform’, in; W eitzman and MacLean (eds), Economic 

Consequences o f  D ivorce: An International P erspective  (Oxford, 1992).
The debt itself would be calculated by comparing the lifetime earnings o f  women with 

children to those o f  childless women, using national data adjusted for variables such as 
fertility and labour market conditions. The debt would be regarded as a shared responsibility 
o f  the marriage partners, and the entitlement o f  the econom ically weaker party would not be 
altered by post-separation events such as remarriage or illness. The amount ow ing could be 
repaid by periodic instalments or a lump sum, depending on the resources available.
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be adequate to meet them. The Council was therefore concerned that the net 

result could be an increased reliance by women on welfare payments, 

contrary to public policy.

The incoherent relationship between property law and spouse maintenance 

has also been criticised. Finlay et al note that the combined legislative 

provisions

‘contain elements o f  the differing considerations o f  expectation, 

contribution, rehabilitation and custodial maintenance, which are 

difficult to reconcile from  a policy perspective

Although the nature o f any potential reform will vary according to the 

perceived purpose o f spouse maintenance/^'* the Council Submission on the 

Discussion Paper suggested that ‘consideration be given to “ integrating” 

property distribution and spouse maintenance claims, so that they become 

different ways o f meeting the same objectives rather than remaining 

conceptually distinct’. T h e  Council’s paper on spousal maintenance 

reform^^^ was received with little enthusiasm. The abandoned 1995 Bill 

(discussed above) contained little in the way of maintenance reforms; nor 

have the changes hinted at in the Discussion Paper been implemented.

A final issue received attention in both the ALRC Report and the Council’s 

submission, as well being the subject o f considerable academic and judicial 

debate. This is the extent to which conduct, particularly domestic violence.

Council Submission, supra  n.270.
Fin\ay et al, supra  n .\73 , 193.
For contrasting view s, see Gray, R eallocation  o f  P roperly  on D ivorce  (London, 1977); 

Deech, ‘The Principles o f  M aintenance’ (1977) 7 Fam. Law 229  (both advocating a 
rehabilitative model); Barnett, ‘Financial Provisions -  A Compensatory M odel?’ (1983) 13 
Fam. Law 229; and Diduck and Orton, ‘Equality and Support for Spouses’ (1994) 57 MLR 
681 (advocating the reform o f  fam ily law into a unified strategy for redressing gender 
inequality).

Council Submission, supra  n.270, 124.
Family Law Council, Spousal M aintenance (Canberra, 1989).
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can or should be taken into account in spouse maintenance or property 

division.

Conduct is not a specific factor requiring consideration in making financial 

orders, but might be included in the catch-all reference to ‘any fact or 

circumstances which the justice o f the case requires to be taken into 

account’. However, as Nygh n o t e s , t h i s  has generally been restrictively 

interpreted. In Issom and Issom,^^^ Fogarty J felt that truly ‘gross’ conduct 

by one spouse, where the other was blameless, might be a factor that the 

court should take into account in the interests o f j u s t i c e . T h i s ,  however, 

was subsequently r e j e c t e d . I t  appears that only conduct which diminished 

or destroyed the available assets is relevant for property distribution, 

although there may also be ‘the rare or exceptional case’ where one of the 

spouses ‘has ignored completely the basic concepts upon which the 

“partnership” o f marriage is founded’. '̂” It seems that domestic violence, no 

matter how severe, does not come within this exception, unless the victim’s 

earning capacity is affected in some way.^^^ Murray J (writing extra- 

judicially) commented,

'If a w ife’s loss o f  economic capacity is caused by being knocked 

over by a bus or from  being beaten by her husband, her needs are 

assessed in the same way. The cause o f  the injury is by itself not an

Nygh, 178, 18-20.
Issom and Issom  [1977] FLC 90-238.

” ®[1977] FLC 90-238.
In the M arriage ofSoblusky  (1976) 13 ALR 699.
Ferguson an d  Ferguson  (1978) 4 Pam. L.R. 312, 328-30.
S.43(ca) o f  the 1975 Act, inserted in 1995, requires the court to have regard to the need 

to ensure the safety o f  the fam ily from domestic violence, in exercising its jurisdiction under 
the Act. However, this has not been interpreted as meaning that past conduct should be 
taken into account in relation to property orders.

Murray, ‘Dom estic V iolence and the Judicial Process’ (1995) 9 AJFL 26, 31.
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This approach has been criticised as an overzealous approach to the ‘no 

fault’ doctrine, particularly by feminists.^'*'' The ALRC has argued that the 

strict exclusion o f  conduct means the serious harm caused by dom estic 

violence is overlooked, and that family violence is a central issue in the 

struggle for gender equality.^^^ Sheehan and Sm yth’s research on the effects 

o f  spousal violence in Australia found that wom en reporting severe forms o f  

violence suffered serious financial consequences post-separation.^'*^ The 

National Association o f  Com m unity Legal Centres report also stated that 

violence was frequently an issue when advising women in respect o f 

property settlements.^'*’ The report stated that some women were apparently 

being pressured to settle property matters, despite a spousal power 

imbalance, and that the impact o f  violence on the w ife’s past contributions 

and future requirem ents tended to be ignored in settled cases.

Even so, Finlay et al consider that legislative am endm ent may be required 

before domestic violence can be considered, particularly where there has 

been no clear effect on the victim ’s earning capacity.^”** The ALRC has 

recommended that the court should be able to depart from equal division 

where domestic violence has affected past contributions and future needs.

Behrens, ‘Domestic Violence and Property Adjustment: a Critique o f  No-fault 
Discourse’ (1993) 7 AJFL 9.

ALRC, Report No 67, Interim: Equality Before the Law: Women’s Access to the Legal 
System  (Sydney, 1994), ch. 3; ALRC, Report No 69, Part 11: Equality Before the Law: 
Women's Equality (Sydney, 1994), ch. 2-3.

Sheehan and Smyth, Spousal Violence and Post-separation Financial Outcomes 
(Canberra, 1999), discussed in Council Submission, supra n.270, 116. Compared with 
women who reported no physical abuse, they were more likely to be ‘poor’, less likely to be 
in paid work and more likely to be reliant on social security as their main form o f income. 
However, spousal violence against men did not seem to be related to economic or labour 
market disadvantage, possibly due to their stronger labour market attachment, or to the 
comparative rarity o f  them experiencing serious forms o f  abuse. Women who had suffered 
from spousal violence also fared worse in the division o f property: almost half received less 
than 40% o f  the property at settlement, even though their financial circumstances were 
usually very poor.

Seaman, ‘Fair shares? Barriers to Equitable Property Settlement for Women’ (Sydney, 
1999), discussed in Council Submission, supra n.270, 117.

Finlay et al, supra  n. 173, 290-291.
ALRC, Report No 69, Part 1: Equality Before the Lmv: Justice fo r  Women (Sydney, 

1994), rec. 9.6.
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However, the Council contends that ‘it is difficult to argue that violence 

should be taken into account but that all other forms o f conduct must be 

disregarded’/^® and that allegations could increase bitterness and prolong 

cases.

As yet, the impact of domestic violence on contributions and needs has not 

been included among the statutory factors for consideration. However, 

Finlay et al note that the Family Court itself appears to ‘responding to the 

new thinking on violence’, a n d  may no longer insist on direct financial 

consequences o f violence. It may therefore be sufficient if the victim made 

increased domestic contributions as a result o f  the violence.^^^ Bates queries 

whether this approach goes far enough, arguing that ‘there should be no 

logical reason why violence which might have affected the financial 

resources o f the victim ought not to be taken into appropriate account’. 

Furthermore, as Behrens notes, the lack o f a specific reference to domestic 

violence as a factor to be taken into account in determining past 

contributions and future needs, greatly reduces the level o f statutory 

protection for w o m e n . V i c t i m s  o f domestic violence, who are among the 

most vulnerable members o f society, are faced with more, rather than less, 

legal complexity, which may prove impossible to surmount.

Council Submission, supra  n.270, 122.
Ib id
Finlay e t al, supra n.Mh, 291.
In Kennon  v. Kennon  (1997) FLC 92-757, Fogarty and Lindenmayer JJ felt that violent 

conduct by one party, which had a significant adverse effect on the other party’s 
contributions to the marriage, could be taken into account in relation to property 
distribution. However, this should only apply in exceptional circumstances, to avoid 
allegations o f  violence becoming ‘common coinage’ in property cases, or being ‘used 
inappropriately as tactical weapons or for personal attacks’.

Bates, ‘Divorce Law Reform in Australia; the Emergence o f  Fault in the Family Law Act 
1975?’ [2002] 1 IJFL 9 (hereafter‘Bates’), 17.

Behrens, cited in Bates, supra  n.354, 17.
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Part IV: Scotland

A. Background

Historically, the m oveable property o f  a married woman in Scotland 

normally vested in her husband. Immoveable property remained hers, but 

was subject to her husband’s administration. The Married W om en’s Property 

(Scotland) Acts 1881 and 1920 introduced a regime o f  separate property, 

which continues under the Family Law (Scotland) Act 1985.^^^ N evertheless, 

the strict separation approach has been modified by the adoption o f  rules o f 

normative entitlem ent in the marital breakdown context.

Unusually, the Scottish system for financial provision provided equivalent 

rights on divorce and death. This system was replaced by one o f 

discretionary awards o f  capital or maintenance where the court was obliged 

to have regard to the parties’ means and ‘all the circum stances o f  the 

case’.̂ *̂ Following the introduction o f  ‘no fault’ divorce, awards could be 

made in favour o f  either party.^^^ According to C l i v e , t h e  main defects o f 

the discretionary system were the lack o f  guidance in exercising the 

discretion; inability to order the transfer o f  property other than a periodical 

payment or capital sum, or to provide for residence o f  the m atrimonial home; 

and inability to make fixed-term orders for periodical payments.^^' In 1981 

the Scottish Law Com m ission (SLC) recom mended a significant change o f

5.24 o f  the 1985 Act states that marriage shall not o f  itself affect the parties’ rights in 
relation to their property.

Under s.2 o f  the (now repealed) Divorce (Scotland) Act 1938, on grant o f  a divorce 
decree, the innocent spouse became entitled to the same legal rights and marriage contract 
provisions as if  the other spouse had died at the date o f  the decree. In practice, however, 
technicalities o f  phrasing resulted in awards being available to wives only, and even wives 
were entitled only to capital sums, as there was no provision for periodical payments: Clive, 
The Law o f  Husband and Wife in Scotland 4‘*' edn (Edinburgh, 1997) (hereafter ‘C live’), 
437.

5.25 Succession (Scotland) Act 1964.
S.5 Divorce (Scotland) Act 1976.
A Scottish Law Commissioner, and principal architect o f  the 1985 Act.
Clive, supra n357, 437-8.
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approach/^^ clarifying the principles governing discretionary awards. The 

SLC felt a single principle to govern all financial circumstances was 

unattainable. An element o f  discretion was essential to ensure just and 

practicable outcomes in individual cases. However, the need for principle 

and certainty required discretion to be structured and finite. The SLC’s 

recommendations were implemented, with some modifications, by the 

Family Law (Scotland) Act 1985,^^^ which (subject to minor amendments) 

continues to govern financial provision on marital breakdown in Scotland.

B. The Family Law (Scotland) Act 1985 in Practice

Awards under the 1985 Act are discretionary, but the exercise o f  the 

discretion is subject to guiding principles. The range o f  orders available is 

e x te n s iv e .H o w e v e r ,  restrictions apply to the use o f  periodical allowances, 

in line with the ‘clean break’ approach adopted in the 1985 Act.^^^ Periodical 

allowances are only permitted where a capital sum or property transfer 

would be inappropriate or insufficient, and the order is justified by particular 

p r i n c i p l e s .H o w e v e r ,  a capital sum is payable by instalments where 

appropriate.^^’ This facilitates division where there is limited liquidity while 

ensuring that the sum payable is certain and will not constitute an indefinite 

financial burden.

In many cases no order is made, for instance where assets are evenly 

distributed or the parties settle outside o f  the court process. Consent orders

Scot. Law Com. N o. 67: Aliment and Financial Provision  (1981).
Hereafter ‘the 1985 A ct’.
S .8 ( l)  o f  the 1985 Act, as amended. Orders include the payment o f  a capital sum, the 

transfer o f  property, an order for a periodical allowance and incidental orders, such as orders 
for sale or for the occupation o f  the matrimonial home. Supplementary powers in relations 
to pensions were inserted in the 1985 Act by the Pensions A ct 1995, and orders relating to 
lump sum benefits under pension schem es may now be made,

C live, supra  n.357, 473.
S .13(2) o f  the 1985 Act.
S .1 2 (3 )o fth e  1985 Act.
Thomson, Fam ily Law in Scotland  4*’’ edn (Edinburgh, 2002) (hereafter referred to as 

‘Thom son’), 138.
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are possible, but m ust be ‘ju stified ’ by the statutory principles. The policy o f  

the 1985 Act is to m axim ise self-determ ination, and consequently spouses 

are free to settle financial provision on divorce. Thomson com m ents that 

using guiding principles has facilitated settlement, as ‘lawyers are in a better 

position to negotiate’. T h e  settlem ent facility is w idely used, and the 

approach o f  family lawyers is overwhelm ingly conciliatory.^™ Agreem ents 

are not subject to court approval, but the court retains power, when granting 

a decree o f  divorce, to set aside or vary a financial agreem ent if  it was not 

fair or reasonable when it was c o n c l u d e d . H o w e v e r ,  the court will not 

overturn an agreem ent merely because it transpires to be more advantageous
272to one party.

While the concept o f  ‘matrimonial property’ determines the level o f  

provision, it does not limit the resources from which the provision is 

payable. For the purposes o f  the ‘fair sharing’ principle (discussed below), 

‘matrimonial property’ excludes property acquired before marriage, or 

acquired during the m arriage by gift or inheritance.^^^ Increases and 

decreases in the value o f  property after the ‘relevant date’^̂ '* are excluded. 

Otherwise, all property is included, including p e n s i o n s . A  home owned 

prior to marriage, which became the couple’s matrimonial home, is also 

included, along with its furnishings. Clive comments that the ‘broad idea

Ibid., 168.
W asoff, M cGuckin and Edwards, M utual Consent: Written A greem ents in Fam ily Law  

(Edinburgh, 1997).
S .16(l)(b ) and (2)(h) o f  the 1985 Act. What is fair and reasonable w ill be evaluated by 

considering the agreement as a w hole, in light o f  all the prevailing circumstances at the time 
o f  execution. Lack o f  adequate or independent legal advice w ill be particularly significant 
(.Gillon V. G illon (No. 3) 1995 SLT 678), as w ill the non-disclosure o f  relevant information 
(G illon V. G illon (No. I) 1994 SLT 978).

G illon  V. G illon (No. 3) 1995 SLT 678.
S. 10(4) o f  the 1985 Act.
Usually the date cohabitation ceased: S. 10(3) o f  the 1985 Act.
This applies even if  an increase in value is attributable to the efforts o f  either spouse 

during the marriage (W ilson  v. W ilson  1999 SLT 249). However, C live notes that the value 
o f  assets at the time o f  the order may nevertheless be relevant in determining what award 
would be ‘reasonable’ under s.8(2)(b); Clive, supra  n.357, 449.

That is, the proportion o f  pension rights accumulated during the marriage up to the 
‘relevant date’: s. 10(5) o f  the 1985 Act, as amended by the Pensions Act 1995, s. 167(2), and 
the Family Law Act 1996, s. 17.
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behind this provision is that such property is so associated with the parties’ 

jo in t family life that it should be regarded as matrimonial property even 

although acquired before the m arriage’. H o w e v e r ,  this only applies if the 

property was bought with the intention that it was to be used as the couple’s 

family home.^’* Property acquired in substitution for non-matrimonial assets 

will constitute matrimonial p r o p e r t y . T h i s  was necessary to avoid tracing 

difficulties.^*'’ The fact that a matrimonial asset was acquired through means 

which were ‘not derived from the income or efforts o f  the parties during the 

m arriage’ may be considered by the court as a justification for a departure
•JO  I

from equal sharing.

The court’s objective is twofold: to make such order ( if  any) as would be 

‘ju stified ’ by the statutory principles,^*^ and which is ‘reasonable having 

regard to the resources o f the part ies’. C l i v e  em phasises that the court 

‘cannot make any greater award than would be reasonable having regard to 

the parties’ resources, although it may o f  course make a lesser award if  only 

a lesser award would be justified by the principles’.̂ *"* The court will usually 

first consider the case from the point o f  view o f  principle, and only then 

consider whether the award must be m odified in light o f  resources. However, 

Clive comments that ‘the Act does not require this process to be carried out 

in a rigid or mechanical w ay’ *̂̂  and that if resources are clearly inadequate, 

‘it may be unnecessary or “academ ic” to go through the process o f applying 

the principles to the very end’.̂ *̂  The courts have also emphasised that

C live, supra  n.357, 447.
M itchell V. M itchell 1995 SLT 426.
E.g. where an item o f  separate property is sold , and the proceeds are used to purchase 

som ething else.
C live, supra  n.357, 450.
S .1 0 (6 )(b )o fth e  1985 Act.
These are set out in s .9 o f  the 1985 Act.
S .8 (2 )o fth e  1985 Act.
C live, supra  n.357, 440.
Ib id . 441.
C live, supra n.357. 441.
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‘despite tiie detail, the m atter is essentially one o f discretion, aim ed at 

achieving a fair and practicable result in accordance with common sense’.

While the principles enshrined in the 1985 Act are gender neutral, a key 

objective is to rectify economic disadvantage suffered by wives because o f  

the marriage. However, a causative elem ent is necessary; there is no concept 

o f  either party being bound to relieve the other’s poverty simply because o f 

marriage.

There are five guiding principles, which, although cum ulative, will not 

normally all apply in every case. The first principle is that the ‘net value’ o f  

the matrimonial property (as defined)^*^ ‘should be shared fairly’ between 

the spouses^*^ (‘the fair sharing principle’). Second, ‘fair account’ should be 

taken o f  an ‘economic advantage’ obtained by either spouse due to the 

contributions o f  the other, and ‘any economic disadvantage suffered by 

either party in the interests o f  the other party or o f the fam ily’^̂ *̂  ( ‘the 

compensation principle’). Third, any economic burden o f  caring for children 

o f  the marriage, aged under 16, following the divorce, should be shared 

fairly ( ‘the burden sharing principle’) . F o u r t h ,  a spouse who has been 

substantially financially dependent on the other should be awarded 

‘reasonable’ provision, for up to three years, to enable her to adjust to the 

loss o f  support (‘the adjustm ent principle’) . F i n a l l y ,  if  a party ‘seems 

likely to suffer serious financial hardship as a result o f  the divorce’, he 

should be awarded ‘such financial provision as is reasonable to relieve him 

o f hardship over a reasonable period’ ( ‘the hardship principle’) . O n l y  the 

final three principles may justify  periodical payments; a share o f  the 

matrimonial property or compensation for economic disadvantage can only

Little V. Little 1990 SLT 785, 787B {per  Lord President Hope).
S. 10 o f  the 1985 Act,

®̂’ S .9 ( l ) (a )o f th e  1985 Act.
’̂“ S .9 ( l ) (b )o f th e  1985 Act.

S .9 ( l )(c )  o f  the 1985 Act.
’̂^S .9(l)(d )  o f  the 1985 Act.

S .9 (l )(e )  o f  the 1985 Act.
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be conferred by a capital payment or a property transfer, or both.^^'* This is 

because the first two principles are considered to relate to the past, which 

m ust be dealt with by fixed, invariable awards.^^^

‘Fair sharing’ is generally deemed to be equal sharing. Clive links this to the 

concept o f  deferred community, whereby property acquired during marriage 

should be divided equally between both spouses on d i v o r c e . H o w e v e r ,  

‘exceptional circum stances’ may merit unequal division, for instance, where 

one party bears a disproportionate share o f  the childcare burden. Unlike 

Australia or England and Wales, there is no em phasis on contributions as 

such, either to the marriage or to the acquisition o f property; instead the 

statutory focus is on economic advantages or disadvantages gained or 

suffered in the interests o f the family or the other spouse. Nor is there as 

much em phasis on need as in other jurisdictions: only tem porary allowance 

is envisaged for previous dependency. The focus is on encouraging financial 

independence, and (eventually) achieving a clean break.

This approach is confirmed when the illustrative statutory list o f  special 

circum stances meriting a departure from equal sharing is examined. 

Financial (or contractual) factors, such as the source and use o f  assets, are 

e m p h a s i s e d . T h e  absence o f  any reference to many criteria stressed in 

other jurisdictions is striking: for instance, there is no reference to age, 

health, accom modation needs or marriage d u r a t i o n . N o r  is there any

S. 13(2) o f  the 1985 Act.
C live, supra  n.357, 480,
Ibid.. 444.
S. 10(6) o f  the 1985 Act. N ote that the exam ples given in the legislation are not 

exhaustive.
The listed factors are: agreement; the acquisition o f  assets through non-marital funds or 

efforts; financial misconduct (the destruction, alienation or dissipation by either party o f  
funds that would otherwise have been available for distribution); the nature and use o f  
matrimonial property (e.g. an asset used for business purposes or a family home used to 
accomm odate children) and the extent to which it is reasonable to expect it to be realised or 
divided or used as security; and liabilities for valuations or other divorce-related costs.

Under this heading: as w ill be seen, som e o f  these factors are listed later with reference 
to the ending o f  dependency.
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reference to conduct, other than financial misconduct; domestic violence and 

adultery are irrelevant to financial provision.

Nor is there any reference to children’s needs, and their welfare is not given 

statutory priority, as in England and Wales. This is because children’s 

maintenance and aliment (a separate entitlement o f every child under Scots 

law) must be dealt with before the court considers spousal provision.'*®' 

Despite the lack o f  explicit statutory reference, children’s accommodation 

and other requirem ents may be considered under the reference to ‘the nature 

o f  the matrimonial property’, its use and ‘the extent to which it is reasonable 

to expect it to be realised or d i v i d e d . . . H o w e v e r ,  the court must always 

consider whether a departure from equality is justifiable, given the overall 

requirement o f  fairness.

Case law confirms that other special circumstances may apply, for instance, 

where one spouse paid the mortgage and other outgoings, thus suffering an 

economic disadvantage while conferring an economic advantage on the other 

spouse.'*®  ̂ Although, as Clive notes, relative economic disadvantaging o f  this 

kind might as easily be dealt with under the compensation principle,'*®'* ‘it 

seems that in practice there has been a tendency to deal with any serious 

imbalance at the stage o f  sharing the net value o f  matrimonial p roperty ..., 

using the imbalance as a special circumstance justifying unequal sharing’.'*®̂ 

Finally, ‘special circum stances’ do not oblige the court to depart from equal 

sharing; this is entirely a matter for judicial discretion.'*®^

““ S .IH ?) o f  the 1985 Act.
Thomson, n.368, 136.
S.10(6)(d) o f the 1985 Act. Clive notes that where the matrimonial home has been used 

as the family home for the custodial parent, the court ^may be justified in departing from 
equal sharing in order to enable that spouse to keep the home for the children’, and in fact 
the subsection is often pleaded in justification o f applications for transfer orders for this 
purpose (Clive, supra  n.357, 460).

Farrell v. Farrell 1990 SCLR 717.
‘'“‘'S .9 (l)(b )  o f the 1985 Act.

Clive, supra  n.357, 462.
Lightbody or Jacques v. Jacques (Scotland) (unreported, HL, 21 November 1996).
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The com pensation principle may also lead to unequal division.'*®^ 

Adjustm ents under this principle are only made where application o f  the 

sharing principle has not resulted in a fair distribution, and accordingly the 

two principles are normally considered together. The economic advantages 

and disadvantages covered by the compensation principle are broad, and 

may include losses or gains in capital, income or earning capacity.'*®* 

‘Contributions’ may be made either before or during the marriage, and can 

be financial or non-financial.'*^^

The 1985 Act provides that the court must have regard to the extent to which 

‘the economic advantages or disadvantages sustained by either party have 

been balanced by the economic advantages or disadvantages sustained by the 

other party’.‘” ° However, a particular economic disadvantage to one spouse 

need not entail a corresponding economic advantage to the other, so long as 

the disadvantage was suffered in the interests o f  the other spouse or the 

family.'*" It is for the applicant to establish an imbalance; where none is 

proven, Thom son emphasises that no award should be made under the 

compensation principle, although ‘the need for this balancing exercise has 

sometimes been ignored by the courts’.'*'  ̂An overall imbalance may require 

an adjustment to the division o f  the net matrim onial property, but only if the 

imbalance has not already been corrected under the fair sharing principle.

Or a lump sum payment, which may be paid periodically.
S .9(2) o f  the 1985 Act.
Contributions include such diverse matters as improvements to property (Buchanan v. 

Buchanan  1989 GW S 26-1166), financially supporting a spouse w hile obtaining a 
qualification, which enhances that spouse’s earning capacity, contributions to a business 
which is not matrimonial property (D e Winton v. D e Winton 1996 GW D 29-1752), giving  
up a career to care for the family (Luckwell v. Luckwell 1992 GW D 34-2005), or use o f  
separate property to support the family, w hile the other spouse retained his or her separate 
property (M cVinnie v. McVinnie (No. 2) 1996 GW D 24-1383).
" '® S .ll(2 )(a ) o f  the 1985 Act.

Thomson, n.368, 156.
Ib id . 157.
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Thomson notes that the compensation principle ‘was intended to recognise 

the economic contributions made by women who had followed the 

traditional child rearing and housekeeping role in m arriage’."̂ ’  ̂ The 

legislation specifically recognises hom em aking and childcare 

contributions,'"'* but com pensation for these ‘has not occurred in practice’.'”  ̂

This is partly because an applicant must show an economic imbalance in her 

favour, which is generally impossible: ‘unless an attempt is made 

realistically to assess the econom ic value o f  housekeeping and child care 

services, there is likely to be equilibrium given that she will usually have 

been alimented by her husband during the m arriage’.'”  ̂ The limitation o f  

awards under the com pensation principle to capital payments and property 

transfers may also render the court reluctant to compensate a wife where 

resources are limited.'*'^ Thomson considers that the ‘under-utilisation’ o f 

the compensation principle ‘is perhaps the most disappointing feature o f  the 

way in which the [1985 Act] has been applied in p rac tice /'*  Clive notes that 

an award may not be an adequate corrective where resources are 

insufficient.'”  ̂ However, the lack o f matrimonial property does not preclude 

an order under this principle,‘̂ °̂ as orders may be made for a capital sum 

payable out o f  income"*^’ or out o f  non-matrimonial property.

Future economic disadvantage may be relevant under the com pensation 

principle where disadvantages are ongoing.'*^^ A more overt reference to

Ibid., 158.
‘"‘'5 ,9 (2 )  o f  the 1985 Act.

Thomson, 5M/jra n.368, 159.
Ibid.
Ib id
Ib id
Clive, supra  n.357, 463.
Ibid., 465.
S .1 2 (3 )o fth e  1985 Act,
Buchan v. Buchan  1993 GW D 24-1515, Thomson considers that ‘the courts are acutely 

aware o f  the econom ic difficulties facing middle aged wom en who have follow ed this 
traditional role’, and may award a periodical allowance under the hardship principle to 
compensate, though this is ‘often a distortion’ o f  that principle (Thomson, supra  n,368, 
159),

Such as a reduced earning capacity.
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future disadvantage is made in the burden sharing principle, which requires 

the court to consider the economic burden of ongoing childcare 

responsibilities, at least until the child reaches the age o f 16. Clive comments 

that ‘[t]he thinking behind this provision was that it would enable a spouse to 

be awarded a provision which was quite separate from aliment for the 

chi ld’. T h i s  was necessary because, ‘even when the child was duly 

supported, there could be economic costs in looking after a child which 

ought to be taken into account in adjusting the spouses’ financial position on 

divorce’. H e n c e ,  the court must have regard, inter alia, to loss of earning 

capacity attributable to caring duties, the availability and cost o f alternative 

childcare, accommodation requirements and other connected matters."*^  ̂ The 

Child Support Act 1991 has diminished the importance o f the burden sharing 

principle, as it covers much of the same ground.

The remaining principles may be dealt with together. The adjustment 

principle permits reasonable provision to allow a dependent spouse to adjust 

to the loss o f support, where there has been a ‘substantial degree’ of 

dependency.'*^* The hardship principle provides that a spouse who ‘seems 

likely to suffer serious financial hardship as a result o f the divorce’ should be 

awarded ‘reasonable’ financial provision to relieve the hardship over a 

‘reasonable’ period.'*^^ However, this will only apply if the hardship Is likely 

‘at the time o f the divorce’ the parties are not each other’s insurers in 

respect of future hardships."*^' The availability o f other sources o f relief, such 

as welfare payments, may reduce or negate hardship payments,'*^^ but

Clive, supra n.357, 465.
Ibid
S.l 1(3) o f  the 1985 Act. However the court may also take account o f  responsibilities 

towards a second family: S .l 1(6) o f the 1985 Act.
However, the principle remains relevant in some situations (Clive, supra n.357, 467), and 

may merit a periodical allowance or (in the absence o f  other resources) the transfer o f  the 
family home to the caring partner.

Thomson, supra n.368, 162.
S .9(l)(e) o f  the 1985 Act.

‘'^°S.9(l)(e) o f  the 1985 Act.
Scot. Law Com. No. 67, 1981, 112.
Barclay V.  Barclay 1991 SCLR 205.
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hardship itself is relative. The hardship must be attributable to the divorce; 

hardship resulting from other factors is irrelevant. Although capital awards 

are possible under the adjustm ent principle, it is more usual to provide for 

periodical paym ents for a fixed period up to three years."*^^ In principle, 

recourse to the hardship principle ‘should be rare’,'*̂ '* though courts may be 

inclined to make awards under this heading rather than under the (often more 

appropriate) com pensation principle.'*^^

Again, specific factors are listed to be taken into account in applying these 

sections.'*^^ Both principles permit conduct to be considered if  it has 

adversely affected financial resources, or (more broadly than in relation to 

the first three principles) if  it would otherwise be ‘manifestly inequitable’ to 

disregard it."'^’ Clive com m ents that non-econom ic conduct is generally 

excluded from consideration, as financial provision is mostly earned. 

However, the last tw o principles ‘are based on compassion rather than 

entitlement and there is not the same reason to be com passionate towards a 

spouse who has been responsible for the breakdown o f  the m arriage or who 

has otherwise behaved outrageously towards the other spouse’.

Thomson suggests that this limit is rather short to allow for readjustment, but that 
legislative policy was against using financial provision on divorce as a ‘panacea’ for high 
unemployment rates (Thom son, supra  n.368, 162).

Ib id . p. 164.
Ibid., 165. Thomson considers that this undermines the clean break policy o f  the 1985 

A ct (ibid., 167).
S .ll (4 )- (5 )  o f  the 1985 Act. These include the age, health and earning capacity o f  the 

applicant, the needs and resources o f  both parties, and all the circumstances o f  the case. The 
adjustment principle also requires the ‘duration and extent’ o f  the applicant’s dependence 
prior to divorce and any plans o f  the applicant for training or education to be taken into 
account (s. 11 (4) o f  the 1985 Act). The hardship principle requires the court to take account 
o f  the duration o f  the marriage and the standard o f  living o f  the parties during the marriage 
(S .11(5) o f  the 1985 Act).

S .l 1(7) o f  the 1985 Act. The phrase ‘manifestly inequitable’ is used to avoid exhaustive 
examination o f  trivial allegations, w hile permitting reference to serious misconduct.

C live, supra  n.357, 472.
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C. Reform

Legislative reform has largely focused on technical aspects o f  the 1985 Act, 

such as problems with valuations.'*^^ There has also been some judicial 

criticism  o f  the 1985 Act. In Latter v. Latter, L o r d  M arnoch felt that the 

definition o f matrimonial property could lead to injustice: in that case, much 

o f  the wealth o f the marriage was vested in a farming company, but the 

husband’s shares in the company were excluded from the matrimonial 

property as they had been either inherited from his father or held by the 

husband prior to the marriage. More recently, in the English cases o f  Miller 

V. Miller and McFarlane v. Me Far lane, L o r d  Hope o f  Craighead 

contrasted the Scottish and English approaches. England and Wales had 

prioritised flexibility over certainty, while nevertheless emphasising efforts 

to achieve self-sufficiency as a positive principle.'*'*^ Scotland had favoured 

certainty over flexibility, resulting in a com paratively inflexible regime, 

which could lead to injustice,'*'*^ as the limits placed on judicial discretion 

left ‘alm ost no room ... fo r... the developm ent o f  general judicial
, 444

practice .

Lord Hope expressed particular concern at the m anner in which the clean 

break principle was implemented in Scottish law. The limitation o f 

periodical allowances to a three year period, and the exclusion o f

The 1999 Consultation Paper, Im proving Scottish Fam ily Law  (Scottish Office, 
Im proving Scottish Fam ily Law  (Great Britain, 1999)), highlighted difficulties with the 1985 
Act relating to valuations and the fair division o f  increases in value o f  matrimonial and 
separate property. It argued that ‘arbitrary results’ could arise depending on whether 
property was acquired immediately before or immediately after marriage (ibid., para 8.3.2), 
and that increases in value o f  matrimonial property between the relevant date and the order 
were not always divided fairly. Consequently, s. 16 o f  the Family Law (Scotland) Act 2006  
asp 2 now provides that property transferred to one o f  the spouses by order is to be valued, 
unless otherwise agreed, at the date o f  the order, or, in exceptional circumstances, at such 
date as the court may determine.

L atter v. L atter  1990 SLT 805.
M iller v. M iller an d  McFarlane v. M cFarlane [2006] UKHL 24.
[2006] UKHL 24, para 105.
[2006] UKHL 24, para 110.
[2006] UKHL 24, para 111.
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compensation aimed at redressing future economic disparity between the 

parties arising from how they conducted their marriage, was especially 

worrying. Lord Hope noted that ‘[a] rigid application o f the clean break 

principle... has the advantage o f certainty. But it runs the risk o f becoming 

outdated as social conditions change and the reasoning behind it no longer 

fits in with modern concepts o f fairness’. H e  concluded that ‘[t]he 

flexibility which sheriffs and judges need to adapt the law to what would be 

regarded as fair today as compared with what was regarded as fair 25 years 

ago is denied to them’.'*'*̂  He illustrated his concerns by reference to the facts 

o f McFarlane itself, where Scottish law would have deprived the wife of 

periodical payments to compensate her for future economic disparity, while 

also denying her a lump sum payment due to the husband’s lack o f capital. 

The consequence would be that the husband ‘would continue to enjoy the 

benefits o f his high earning capacity’, while the wife ‘would be required 

instead to adjust to a lower standard of living’ and ‘would have to do this 

over a period o f no more than three years’. T h e  practical result was 

harshness, unfairness and discrimination towards women.'*'** Lord Hope 

therefore recommended that it should be possible to award periodical 

allowances for more than three years, in the interests o f fairness, where ‘the 

judge finds that one party to the marriage whose contribution to the marriage 

has resulted in a reduction in his or her earning capacity ought to be 

compensated out o f  the other party’s future income because the capital 

needed to provided for this is not available’.'*''̂

[2006] UKHL 24, para 115.  
[2006] UKHL 24, para 115.  
[2006] UKHL 24, para 116.  
[2006] UKHL 24, para 118.  
[2006] UKHL 24, para 121.
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Part V: California

A. Background

California is one o f only eight American states with a community property 

regime. California was originally colonised by Spain, and the marital 

property regim e adopted was modelled on the Spanish-M exican one, which 

recognised both community and separate property.'*^® The first state 

constitution o f 1849 continued the comm unity property system, guaranteeing 

the separate property o f  married women. Reppy notes that contemporary 

debates made it clear that the intention was ‘to retain for California at least 

those aspects o f Mexican marital property law that were favorable to married 

w om en’ and that treated them better than the common law.'*^' The basic 

principles o f  the Spanish-M exican com m unity property system were 

legislatively adopted in 1850,“*̂  ̂ with post-marital acquests classified as
453com m unity property.

However, although a community property regime was adopted, Californian 

law also required English common law to be applied, to the extent that it was 

not inconsistent with the laws o f  California. This produced certain 

inconsistencies and an occasional w arping o f  basic comm unity property 

principles’, a s  courts ‘attempted to determine comm unity property 

questions by applying the common law ’."*̂  ̂ Consequently, ‘the w ife’s 

ownership in the community became purely nom inal, as she had no power

Prager, ‘The Persistence o f  Separate Property Concepts in California’s Community 
Property System, 1849-1975’ (1976-77) 24 UCLA L. Rev. 1 (hereafter ‘Prager’).

Reppy, ‘Major Events in the Evolution o f  American Community Property Law and their 
Import to Equitable Distribution States’ 23 Fam. L. Q. 163, 171 (1989) (hereafter ‘Reppy, 
“Major Events’” ).

The Act o f  April 17, 1850.
Property owned prior to marriage, or afterwards acquired by gift or inheritance, was the 

separate property o f  the spouse in question.
Bird, C ases an d  M aterials on California Com m unity P roperty  7'*' edn (St Paul, Minn.; 

1999) (hereafter ‘Bird’), 12.
Bradstreet, ‘Marital Property Law in England and California: a Comparative Study and 

Critique’ (1 9 8 0 -1 9 8 1 )4  Hastings Int’l & Comp. L. Rev. 143, 147 (hereafter ‘Bradstreet’).
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over either com m unity property or her separate p r o p e r t y A l l  power 

resided with the husband during the marriage, so that he came to be regarded 

as the full owner o f  the comm unity property during that time. The w ife’s 

interest was merely regarded as an ‘expectancy’, which vested only when the 

marriage ended/^^ Hence, ‘[t]he American wife was not really a partner in 

the com m unity assets’, and even in community property states such as 

California, wives ‘derived no practical advantages from the civil law ’s 

liberal theory’."*̂*

Much o f  the subsequent developm ent o f  Californian marital property law 

was driven by the need to curb the husband’s powers and establish the w ife’s 

rights.'^^^ The wife was granted full managerial power over her separate 

property in 1872, and a statutory presumption was later adopted that 

property conveyed in w riting to a married woman was her separate property. 

Wives received testam entary rights over their share o f  the com m unity 

property in 1923, but only in 1951 were they permitted to m anage and 

control their earnings (where not commingled with comm unity funds), and 

only in 1973 were they granted equal m anagement and control o f  com m unity 

property.'*^'^ Overall, Bradstreet comments that while there was ‘a clear 

departure from the com m on law concept o f  separation o f  property, traces o f 

separate property law remain in the California com m unity property 

system ’."*̂ '

Bird considers that the key aspects o f  California’s com m unity property 

system may be attributed to ‘three basic principles that underlie and

Younger, ‘Marital Regimes: a Story o f  Compromise and Demoralization, Together with 
Criticism and Suggestions for Reform’ (1981) 67 Cornell L. Rev. 45, 59.

Bradstreet, rapra n.455, 147.
460 gffgctive frorn 1975. See Bradstreet, supra  n.455, for an account o f  the historical 
development o f California community property law.

Bradstreet, n.455, 149.
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permeate the system ’. T h e s e  are the principle o f  tracing (to determine the 

original source o f  any property), the principle o f  equality o f  spousal 

interests, and the principle o f contractual modification (whereby spouses 

may contract out o f  the statutory regime).

The tracing principle rests on the basic rule that ‘separate property produces 

separate property, and community property produces community 

p r o p e r t y T h i s  is not always easy to apply in practice; for instance, if a 

spouse expends energy and skill (a com m unity asset) on improving separate 

property, is the resultant profit comm unity or separate property?

The equality principle is based on a presum ption o f equal contribution, so 

the relative values o f financial and non-fmancial contributions cannot be 

questioned. Bird notes that the sole m anagement rights originally granted to 

husbands led the courts to hold that the husband had ‘practical ow nership’ 

during the marriage, while the wife had a ‘protected expectancy’ only.''^'’ 

While this was amended in 1927, the effect was generally ‘less than 

sw eeping’, as the statute was often ‘ignored’, and ‘it was not until 1975 that 

these major incidents o f  ownership as well as ownership itself were shared 

equally by both spouses’.

The principle o f  contractual modification perm its both prenuptial and 

postnuptial amendm ents to the statutory regime, subject to public policy 

limitations.'*^^ Prior to 1985, few form alities applied,'*^’ and even oral and 

implied agreem ents could be upheld in practice. It was also presumed that

Bird, su p ra  n .454, 13.
Ibid.. 17.
Ibid.. 18.

^""^Ibid. 19.

For instance, agreem ents deem ed to facilitate , encourage or prom ote d ivorce are 
unenforceable, though agreem ents that define the parties’ property rights are acceptable, 
even  i f  this s im p lifie s divorce: In re  m a rria g e  o f N o g h r e y 2 \5  Cal.Rptr. 153 (1 9 8 5 ).

The o n ly  provision  w as that marriage settlem ents had to be in w riting and executed  in the 
sam e m anner as for a grant o f  land.
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taking title in a particular form inferred a particular property classification.'*^* 

These doctrines were particularly important given the difficulties o f  tracing, 

though some argued that it made transmutation ‘dangerously easy’.'*̂  ̂

Ultimately, the formal requirem ents were strengthened considerably through 

the adoption o f  the Uniform Premarital Agreement Act (discussed below).

B. The Nature o f  the Community

The central principle o f  the comm unity property system is that whatever is 

acquired through the spouses’ jo in t efforts is their common property. 

California law sees m arriage as a partnership, whereby the spouses’ different 

contributions (financial or dom estic) are equally valuable and deserve equal 

recognition. The com m unity is one o f  acquests only;”*™ Bird notes that it 

‘naturally includes all property acquired by a married person through the use 

o f  his or her time, energy and skill’, which is the ‘prim ary com m unity
1 471property asset .

Assets acquired prior to marriage did not result from com m unity efforts, and 

hence remain separate property, as do rents or profits received from such 

p r o p e r t y . T h e  same applies to property acquired other than through the 

spouses’ jo in t efforts, such as gifts or inheritances, even where it was 

acquired during marriage.'*^^ Earnings are normally com m unity property,

Bird, supra  n.454, 25.
Reppy, Com m unity P roperty  in C alifornia  (Charlottesville, 1980), 39 (cited in Bird, 

supra  n.454, 25). Transmutation is the change o f  character o f  property from separate to 
community, or vice-versa.

In general, all property acquired by a spouse after marriage is community property, 
unless it fails within the definition o f  separate property (discussed below); Cal. Civ. Code 
§760.

Bird, iwpra n.454, 15.
Rents and profits derived from separate property were originally com m unity property, in 

line with the Spanish-M exican system , but this approach was later rejected as an 
unconstitutional interference with property rights; G eorge  v. Ransom  15 Cal. 322 (1860),

Cal. Civ. Code §770. Bird notes that neither the Code nor the California Constitution 
defines community property as such; only separate property is defined, and any remaining 
property is im plicitly comm unity property (Bird, supra  n.454, 13).
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unless the parties are living apart or have legally separated 

Controversially, damages received by a spouse in respect o f  a claim for 

personal injuries are also community property, if the cause o f  action arose 

during the marriage"*^^ and prior to any separation.'*^^ Other than as provided 

by statute, the spouses have no interest in each other’s separate property 

Each has a ‘present, existing and equal’ interest in the comm unity property
478during the marriage.

Unfortunately, while it essential to categorise property as community or 

separate, this is not easy. Bird comments:

'Classification depends on a variety o f factors, including the facts 

and circumstances surrounding the acquisition o f  the particular item, 

or an understanding or agreement between the spouses as to the 

property’s character. In the absence o f  this type o f  evidence, 

classification may be made solely on the basis o f a presumption

Bird argues that the California regime would be adm inistratively unworkable 

but for the existence o f  presumptions, as it would otherwise be ‘impossible’ 

to satisfy the requirem ent to categorise every asset."*^® In determining 

whether an asset is community property, the property’s nature and time o f 

acquisition must be determined. Assets acquired during marriage are

Cal. Civ. Code §771-772.
Ib id , §780.
Ibid., §781. Bradstreet notes that this is difficult to justify under community principles 

because damages for personal injuries ‘are totally unrelated to the labor or efforts o f  the 
recipient spouse’ (Bradstreet, si4pra n.455, 158-159). D e Funiak and Vaughn argue that the 
only justification for awarding an interest to the community is if  the injury suffered has 
deprived the community o f  earnings or services from the injured spouse, in which case a pro 
rata apportionment may be appropriate (D e Funiak and Vaughan, Principles o f  Community 
P roperty  2 ”̂  edn (Tucson, 1971), 202).

Cal. Civ. Code §752.
Ib id . §751.
Bird, supra  n.454, 63.
Ibid., 63. Thus, items falling within the definition o f  separate property (such as gifts or 

bequests) are presumed to be separate property, and vice-versa, though other presumptions 
also apply and agreements between the parties may also be relevant.
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presumed to be community property; the time of acquisition may be 

established by direct or circumstantial evidence. The presumption that an 

asset is community property is usually rebutted by tracing it back to a
4 8 ! *separate property source. Again, tracmg may be done through direct or 

circumstantial evidence.'**^ Finally, subject to anti-fraud m e a s u r e s , i t  is 

possible to transmute community property to separate property, or vice- 

versa, or to transfer separate property between spouses.'**'*

C  Information Rights and Safeguards

Under the California Civil Code, the husband and wife share obligations of 

‘mutual respect, fidelity, and support’,'**̂  and are generally subject to the 

rules governing fiduciary relationships in their d e a l i n g s . T h i s  includes a 

duty o f the ‘highest good faith and fair dealing’, under which ‘neither shall 

take any unfair advantage o f the other’.'**̂  The standard o f rights and duties 

is the same as for non-marital business partners, and includes a right of 

access to any transactional accounts. Spouses must also provide ‘true and 

full information’ on request in respect o f any transaction affecting 

community property, and account for benefits or profits, though there is no 

duty to keep detailed books or records o f such a t r a n s a c t i o n , T h e  court 

may order an accounting o f the parties’ interests and obligations, and may 

determine their ownership rights or the classification of any property.'*^^

For example, by show ing it was purchased with the proceeds o f  a gift or inheritance, or 
with pre-marital earnings.

E.g., it may be shown that no community funds were available at the time the asset was 
acquired.

Cal. Civ. Code §851. This must be done by a written declaration, to which the adversely 
affected spouse assents {ibid., §852), and the language used must expressly state that a 
change in the characterization or ownership o f  the property is being made (In re esta te o f  
M acdonald 19A P.2d 911 (Cal. 1990)).

Cal. Civ. Code §850.
Ib id . §720.
Ib id , §7 2 1(b).
Ibid.
Ib id
Ibid., § 1 100(b). Oldham has expressed concern that the right to an accounting could be 

abused by a spouse who, w hile privately intending to apply for a divorce in the future, seeks
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D. Liabilities o f  the Community and the Parties

The protection o f  third parties dealing with the community is a key concern. 

Since the change to equal management r i g h t s , a l l  debts incurred by either 

spouse before or during the marriage are enforceable against the 

community.'*^' A spouse’s separate property is generally not liable for the 

debts o f  the other s p o u s e , e x c e p t  where the debt was for necessaries,"^^  ̂ in 

which case reimbursement may be obtained from community funds, if 

a v a i l a b l e . S i n c e  creditors’ rights may be substantially affected by spousal 

agreements affecting the classification o f property, protective measures in 

the Code generally protect bona fide purchasers."*^^

details o f  community property during the marriage. He contends that the other spouse 
'm ight not be too vigilant in scrutinizing such an accounting, being unaware that a divorce 
filing was im m inent’, and might not be properly legally advised (Oldham, ‘Management o f 
the Community Estate During an Intact M arriage’ (1993) 56 Law Contemporary 
Problems 99, 120 (hereafter ‘O ldham’)). Bruch, however, argues that this is essentially to 
argue ‘that one ought not to be held accountable at divorce for statements made during the 
marriage as to the character o f an asset’, and hence ‘had little appeal to those who sought to 
promote honesty in interspousal dealings’ (Bruch, ‘Protecting the Rights o f Spouses in 
Intact Marriages: the 1987 California Community Property Reform and Why it was so Hard 
to G et’ (1990) Wis. L. Rev. 731, 738 (hereafter ‘Bruch, “Protecting the Rights o f 
Spouses’” )).

In the era o f  sole management by the husband, it was held that the husband’s debts could 
be enforced against the community property, since he had access to the community fund to 
pay his debts. However, the wife’s lack o f  management powers meant that her creditors 
could not access community property except on specific statutory authority: Grolemund  v. 
Cafferata, 111 P.2d 641 (Cal. 1941).

Cal. Civ. Code §910. However, a spouse’s earnings are not liable for the other spouse’s 
pre-marital debts, so long as they are held in a separate deposit account and are not 
commingled with any significant amount o f  community property (ibid., §911). Debts 
incurred during periods o f separation prior to a judgm ent o f  divorce or legal separation are 
also excluded.

Ib id . §913.
Ib id . § 9 14(a),
Ib id . § 9 14(b).
Where an interest in property was acquired via a written instrument by a married woman 

prior to 1975, a bona fide purchaser for value o f  that interest will be protected by a 
presumption that the interest in question was the w om an’s separate property. However, if 
the property was acquired by a husband and wife in the same instrument, it is presumed to 
be community property, unless the contrary appears: Cal. Civ. Code §803. Where real 
property is transmuted (either from community to separate property, or vice-versa), third 
parties without notice will not be affected, unless the transmutation has been recorded {ibid., 
§852(b)). Protection is also given to purchasers o f  community property from a sole title- 
holder.
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E. Management

Oldham discusses the alternatives for managing comm unity property, in the 

wake o f  male management.'*^^ Joint m anagement implements equality, but 

could inhibit comm ercial transactions and cause logistical difficulties. Sole 

management by the title-holder is clear and functional, but could deprive a 

homemaking spouse o f  any real control over comm unity assets. Equal 

management also reflects equality principles but may lead to difficulties 

regarding spousal notice and d i s a g r e e m e n t , o r  to ‘the usurpation o f 

management by the dom inant spouse’.'’̂ *

Oldham notes that ‘[n]o one state has accepted one o f these m anagement 

systems for all transactions involving comm unity property’, and instead each 

‘has adopted a com bination o f  management rules, in which some 

transactions are governed by one set o f  rules, and others by another set’.'*̂  ̂

In California, a com bination o f  jo in t and equal management principles apply 

to particular com m unity assets, with built-in protections for both spouses and 

third parties. Either spouse generally has management and control o f 

community personalty.^^^ Each also has independent powers o f  m anagement 

and control over com m unity real property, but both must generally jo in  in 

any sale, transfer, encum brance or conveyance o f  the p r o p e r t y , o r  any 

lease for more than one year.^^^  ̂ A key exception is where the title to

Oldham, iwpra n.489, 106-107.
Ibid., 107; Oldham acknowledges, however, that disputes could equally arise under any 

management system , even i f  one party has no legal right to manage (ibid., 114).
Ibid. O f course, the same applies to joint management, where one spouse may be 

dominated by the other.
Ibid
Cal. Civ. Code § 1 100(a). There are restrictions on the power o f  gift and disposal for less 

than ‘fair and reasonable value’, where the other spouse must give written consent (ibid., 
§ 1 100(b)).

Excluding inter-spousal transactions (ibid., § 1 102(b)).
Ib id ,  § 1102(a).
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property is in one spouse’s sole name, in which case purchasers in good 

faith, who are unaware o f the marriage, are protected.

As Bird notes, ‘[t]he right to control and manage com m unity property has 

never been unqualified’.A l t h o u g h  each spouse has an ‘absolute power o f 

disposition’, each must act in accordance with their fiduciary obligations to 

the other s p o u s e . T h i s  includes a specific duty o f  full d i s c l o s u r e . B r e a c h  

o f  the spousal fiduciary duty, which dam ages the other spouse’s interest in 

the com m unity estate, may lead to a claim for damages against the 

wrongdoer.^®^ Particular protections are given to the family home and 

dom estic items, which cannot be transferred or encumbered without the
C A O

written consent o f  the other spouse.

For legitimacy, management acts must be for the fam ily’s benefit. Where 

dual participation is required (as in relation to the family home), refusal to 

jo in  in the transaction must be reasonable, and the court may dispense with a 

spouse’s consent if the transaction is in the com m unity’s best interest.^®^ In 

other situations, the remedy may lie in an accounting either during or on 

dissolution o f  the m a r r i a g e . I t  is unnecessary to apply for divorce or legal 

separation to seek a remedy for a breach o f  fiduciary duty.^" The code 

incorporates Bruch’s argument that there are certain basic spousal rights in

Ibid.. § 1102(c)(2 ).
Bird, op. cit., 435 .
C a l.C iv . C ode § 1 100(e).
Ibid.
Ib id ,  § 1 101(a).
Ib id .  § 1100(c).
Ib id .  § 1101(e).
T he availab ility  o f  rem edies during the m arriage, rather than as part o f  a d ivorce action, 

w as h igh ly  controversial (see  O ldham , su p ra  n .4 8 9 ). Bruch considers that restricting 
rem edies to the d ivorce context w ould  deny co u p le s ‘the op tion  o f  lim ited  warfare’, and 
‘ignores the substantial im pact a legal standard has on the parties’ relative p o sitio n s’ (Bruch, 
‘P rotecting the R ights o f  S p o u ses’, su p ra  n .489 , 7 3 9 -7 4 0 ).

C a l.C iv . C ode § 1 101(f).
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respect of the management and control o f community property, which should 

not depend on dissolution for vindication/'^

Some significant community assets may be outside the scope o f common 

control. For instance, a spouse who is managing a business in which the 

community has a substantial interest has the ‘primary management and 

control’ of that b u s i n e s s . W h i l e  this may protect creditors and facilitate 

commercial transactions,^*'' it may also lead to injustice in relation to the 

non-managing spouse. However, Bruch emphasises that ‘primary’ control is 

not the same as ‘sole’ management, and that this language was chosen ‘to 

reflect the shared nature o f the asset’.

Finally, difficulties may arise between separation and dissolution, as one o f 

the separated spouses may have de facto control and possession of 

community assets. It has accordingly been held that a spouse with exclusive 

use o f community property in the separation period may be required to 

compensate the community for the reasonable value o f that use.^’^

Oldham has noted that introducing equal management powers increased 

women’s power during marriage at the cost o f increased complexity.^’’ The 

Code must now determine whether powers may be exercised independently 

or jointly, and in relation to which types o f property; whether a standard of 

care must be complied with; and how third parties can be protected. The

These include the right to know, the right to sound management, the right to participate 
and the right to be made whole: see Bruch, ‘Management Powers and Duties under 
California’s Community Property Law; Recommendations for Reform’ (1982) 34 Hastings 
L.J. 227 (hereafter ‘Bruch, “Management Powers’” ). The remedies offered by the Code are 
significant, and include an award to the injured spouse o f a half share in any asset 
undisclosed or transferred in breach o f  the fiduciary duty, or the entire asset in some 
circumstances (Cal. Civ. Code § 1 101(g)-(h)).

Ibid, §1101(d). This enables the managing spouse to act alone in transactions, subject to 
notice obligations.

This consideration led to the rejection o f  the joint management advocated by reformers; 
see Bruch, ‘Protecting the Rights o f  Spouses’, supra n.489, 748.

[bid.
]n re Marriage o f  Garcia, 274 Cal.Rptr. 194 (1990).
Oldham, n.489, 100.
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rules adopted in California are well-thought out exam ples o f  how these and 

other issues may be dealt with, and mirror general policy on community 

property management.^'* However, they are com plex, and while equal 

management is now stipulated, it is not clear to what extent the community 

is jointly controlled.

F. Alteration o f  the Statutory Regime

The statutory property rights may be altered by agreement (premarital or 

otherwise),^^^ in accordance with the Uniform Premarital Agreement Act.^^' 

Premarital agreements have becom e increasingly p o p u l a r , b u t  must 

com ply with specified fo r m a lit ie s .C e r ta in  aspects o f  the statutory regime 

cannot be affected by agreement.^^'* A premarital agreement may be
525amended or revoked during marriage upon the parties’ written agreement.

To protect the vulnerable, a premarital agreement is unenforceable where it 

was not executed voluntarily (as defined), or where it was unconscionable 

when signed anc/ certain oppressive conditions a p p l y . P o s t - m a r i t a l

For instance, Oldham cites a ‘policy consensus that ... it is wise to require joint action by 
spouses in some but not all transactions’ (ib id ), which is in fact the case in California.

Oldham cites research by Pahl which (though now dated) found that the way couples said 
they made financial decisions was not accurate, as even where spouses pooled resources, 
one spouse always controlled financial decisions (Oldham, supra  n.489, 103, citing Pahl, 
Money and M arriage (Basingstoke, 1989)). Oldham concluded that Pahl’s study suggested 
that ‘although legal rules may have some effect upon the manner in which spouses manage 
marital funds, it is likely that management patterns selected by spouses for their marriages 
can be substantially affected by considerations unrelated to legal rules’ (ibid., 104).

C al.C iv . Code §1500.
Ib id . §1600 etseq.
Bird, supra  n.454, 34.
A premarital agreement must be in writing and signed by both parties, and is enforceable 

without consideration; Cal. Civ. Code §1611.
Children’s support entitlements cannot be adversely affected (ibid., §1612(7)(b)), and 

provisions affecting spousal support are unenforceable if  the party adversely affected was 
not represented by independent counsel at the tim e the agreement was signed, or if  the term 
is unconscionable at the time o f  enforcement (ibid., §1612(7)(c)). If  the latter applies, the 
provision does not become enforceable merely because the affected party had independent 
advice.

Ib id , §1614.
Ibid., §1615. These conditions largely relate to the lack o f  disclosure o f the financial 

details and obligations o f the other party. ‘V oluntary’ execution also requires particular 
criteria to be satisfied, including independent legal advice (or the formal waiver thereof, in
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separation agreem ents are also perm itted, but must be in writing and signed 

by both p a r t i e s .S p o u s a l  support provisions may be judicially  modified or 

terminated unless the parties have agreed otherwise.^^* However, property 

division provisions are not generally modifiable. The protective m easures 

are crucial as a negotiated settlem ent may provide for unequal division. 

Once executed, the agreem ent is b i n d i n g . H o w e v e r ,  it is comm on to seek 

court approval o f  the agreem ent, or to incorporate it expressly in the 

dissolution judgment.^^®

G. Division o f  the Community on Divorce or Legal Separation

The com m unity o f  property term inates when the marriage ends, be that 

through dissolution or d e a t h . T h e  comm unity property (and liabilities) are 

then divided through litigation or (much more comm only) negotiated 

settlement. The court may also refer the division to arbitration in certain 

cases.

Until 1970, divorce was fault-based, with the ‘innocent’ spouse entitled to a 

larger share o f  the com m unity property: ‘the greater the offense the larger 

the proportion o f  the com m unity property that must be awarded to the 

innocent spouse’.^^  ̂ Bird comm ents that this ‘provided a financial incentive 

for exaggerating the transgressions o f  the offending spouse’ and ‘led to

which case other conditions apply, and a minimum time for consideration o f  the agreement 
is required).

Ibid., §3580.
Ibid., §3591.
Subject to the caveats outlined above.
Bird notes that incorporation itse lf has no legal significance, and that the ‘legal effect 

turns on the intention o f  the parties; i.e., whether the parties intended merely to seek court 
approval o f  the agreement, or whether they intended the contract to becom e part o f  the 
judgm ent’ (Bird, supra  n.454, 539). If an agreement is sim ply approved by the court, 
enforcement lies in an action for breach o f  contract. However, i f  merger was intended, the 
agreement becom es part o f  the court order, and is enforceable as a judgm ent rather than a 
mere contract.

On death, the surviving spouse takes one half o f  the community estate, w hile the other 
half is subject to the testamentary disposition o f  the deceased spouse (Cal. Civ, Code §§28, 
100, 101 ,6401).

A rnold  V. Arnold, 174 P.2d 674 (Cal. 1946).
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increased acrimony and occasional perjury’, as well as promoting bitterness 

and negatively affecting c h i l d r e n . F o l l o w i n g  the m ove to ‘no fault’ 

d i v o r c e , c o m m u n i t y  property is generally divided equally, except where 

the parties have agreed otherwise.^^^ Support issues are separate to the 

division o f  the community estate.^^^

The position regarding debts is com plex. The court must confirm the 

liabilities for which the community estate is liable, and those that are 

chargeable on the separate estate o f  either p a r t y . T h i s  largely depends on 

when debts were incurred,^^* but all ‘separate’ debts, which were not 

incurred for the benefit o f  the com m unity, are confirmed to the incurring 

spouse.

Assets and liabilities are normally valued as at the time o f  t r i a l . O n l y  

equal division is generally permitted in a litigated property division,^"'' and 

‘the court is not required to take the parties’ preferences and desires into 

account’ in making that d i v i s i o n . T h e  court may make any orders it 

considers necessary to carry out the division.^**^ Equal division is not a rigid

Bird, supra  n.454, 531.
Family Law Act 1969.
Cal. Civ. Code §2250.
Proceedings are often ‘bifurcated’, so that the dissolution o f  the marriage and the 

resolution o f  property and support issues are dealt with at different hearings.
Ibid.. §2551.
Debts incurred by either spouse prior to the marriage 'shall be confirmed without offset’ 

to that spouse {ibid., §2621). Debts occurred during the marriage are generally divided, but 
i f  the amount due exceeds the total community property, the excess is assigned by the court 
as it considers ‘just and equitable, taking into account factors such as the parties’ relative 
ability to pay’ {ibid., §2622). Debts incurred after separation but before the decree, which 
relate to necessaries, may be attributed to either spouse, depending on the spouses’ relative 
ability to pay at the time the debt was incurred. Debts for non-necessaries are confirmed to 
the spouse who incurred them {ibid., §2623).

Ib id , §2625.
Ib id , §2552(a).
Subject to exceptions, e.g. in respect o f compensation for deliberate misappropriations 

(Cal. Civ. Code §2602); Bird comments that this ‘is not so much an exception to the equal 
division rule as it is a way o f  ensuring an equal division in the face o f  misappropriation’ 
(Bird, op. cit., 567).

Ib id , 539.
Cal. Civ. Code §2553.
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and inflexible concept, and all assets need not be divided equally. A 

particular community asset may be awarded to one party ‘[wjhere economic 

circumstances warrant’, if this would ‘effect a substantially equal division o f
I • % 544the community estate .

The spouses’ fiduciary obligations regarding management and control o f  the 

community continue until the property has been divided, and this includes 

the duty o f  full disclosure o f  assets. The division itself may be in kind or in 

value (as the court may order the sale o f  assets).^"*^FlexibiIity is regarded as 

essential, as no single method o f  division will be appropriate in all cases. 

Where the only real asset is the family home, the court can consider the 

emotional and social effects on young children which would result from the 

loss o f  an established family home, as well as any adverse economic 

i m p a c t .B r a d s t r e e t  considers that this ‘indicates a growing awareness that 

a rigid equal division o f  community property may be unworkable in cases 

where there are few community assets’. '̂”  There is also a power o f  deferred 

sale in this situation.^”**

Although the community estate is to be equally divided, a party who 

contributed to the acquisition o f  community property must be reimbursed, to 

the extent that the contributions can be traced to a separate property source, 

unless the right to reimbursement has been expressly w a i v e d . E i t h e r  

spouse must also be reimbursed for contributions to the acquisition o f  the 

other party’s separate property during the marriage, unless there has been a 

transmutation or waiver in writing. Whether a retirement benefit can be 

classified as community property depends whether it represents deferred

^*Ubid. §2601.
Community assets o f  equivalent value may be set o ff against each other.
In re Marriage o f  Duke, 161 Cal.Rptr. 44 (1980).
Bradstreet, supra  n.455, 173.
Cal. Civ. Code §3802.
Ibid., §2640(b). This alters the previous position, where a right to reimbursement only 

arose where expressly agreed; in the absence o f  such agreement, any contribution o f  
separate property to the acquisition o f  community property was deemed to be a gift.
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compensation for services performed during marriage by the employed 

spouse, and particular rules apply to both pensions and damages for personal 

i n j u r i e s . D a m a g e s  for domestic violence, payable by one spouse to the 

other, may be enforced against the abusive spouse’s share o f  the community 

property.

The value o f  an educational qualification acquired during the marriage is not 

itself community p r o p e r t y . E v e n  so, the courts held that compensation 

might be payable in appropriate c i r c u m s t a n c e s . T h e  California Law 

Revision Commission subsequently argued that it was not ‘either practical or 

fair’ to classify qualifications or enhanced earning capacity as divisible.^^"* 

Consequently, the Code provides that, unless the parties have agreed 

otherwise, reimbursement (with interest) also applies where the community 

contributed to the education or training o f  either spouse in a manner that 

‘substantially enhances the earning capacity’ o f  the party in q u e s t i o n . A  

loan incurred during the marriage for the payment o f  such educational or 

training expenses is assigned to the benefiting party, not to the 

community.^^^

The Code particularly requires that the court ‘shall make whatever orders are necessary 
or appropriate to ensure that each party receives the party’s full community property share 
in any retirement plan’ {ibid., §2610). Where the comm unity fund includes damages for 
personal injuries received by one o f  the parties, the damages will normally be assigned to 
the party who was originally awarded them {ibid., §2603(b)).

Ib id , §2603.5.
Toddv. Todd 78 Cal.Rptr. 131 (1969).
For instance, in Aarons v. Brasch, 40 Cal.Rptr. 153 (1964), the trial court awarded the 

w ife compensation for the years in which she financially supported her husband’s academic 
studies. This was characterised as ‘support’ rather than a ‘property d ivision’.

Recom m endations Relating to Family Law  17 Cal. L. Revision Com m ission Reports 201, 
234-235 (1984).

Cal. Civ. Code § 2 6 4 1(b)(1).
Ibid., § 2 6 4 1(b)(2). However, the reimbursement ‘shall be reduced or modified to the 

extent circumstances render such a disposition unjust’, for instance, where the community 
‘has substantially benefited’ as a result o f  the training or education o f  the party (ibid., 
§2641 (c)).
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Some difficulty in dividing assets on divorce or separation is inevitable, 

particularly where there has been a mingling o f  f u n d s . H e n c e ,  it is ‘public 

policy’ ‘to provide uniformly and consistently for the standard o f  proof in 

establishing the character o f  property acquired by spouses during marriage in 

joint title form, and for the allocation o f  community and separate interests in 

that property between the spouses’. A  range o f  presumptions apply; for 

example, where property is being divided on marital breakdown, anything 

acquired during the marriage is assumed to be community property, unless 

title documentation or a written agreement specifies otherwise.^^^ Where the 

character o f  property cannot be established through tracing, the general 

presumption o f  community property applies. However, if  it is shown that the 

community contribution was minimal, the court may disregard it,^^° and the 

same applies where the separate contribution was minimal.

The position becomes still more complicated where separate and community 

property are mixed in a business. Basic tracing principles will determine

the sources o f  the property, which will then be allocated pro  rata  (the 

apportionment rule). The same rule applies where a spouse continues to 

manage a community property business after separation. Depending on the 

clarity o f  the available evidence, apportionment may be straightforward or 

difficult, and case law has developed rules to assist where the evidence is 

inconclusive.^^^

Cal. Civ. Code §2580(b) states: ‘The methods provided by case and statutory law have 
not resulted in consistency in the treatment o f  spouses’ interests in property they hold in 
joint title, but rather, have created confusion as to which law applies to property at a 
particular point in tim e... and, as a result, spouses cannot have reliable expectations as to 
the characterization o f  their property and the allocation o f  the interests therein, and attorneys 
cannot reliably advise their clients regarding applicable law ’.

Ibid, §2580(a).
Ibid. §2581.
E state o f  Cudworth, 65 P. 1041 (Cal. 1901).
In re  M arriage o f  Shelton, 173 Cal.Rptr. 629 (1981).
For instance, where a business that is separate property is enhanced through the exercise 

o f  a spouse’s skill and labour (a community asset), and also has a natural increase in value 
through the passing o f  time.

The court may apply the P ereira  or the Van Cam p  approach, called after the cases in 
which they were developed (P ereira  v. P ereira, 103 P. 488 (Cal. 1909); Van C am p  v. Van
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Improvements also require an application o f  tracing principles, which are 

used to show  whether an improvement resulted from the application o f  

separate property (e.g. funds) or com munity property (e.g. funds or labour). 

However, the estate supplying the means for improvement does not thereby 

gain an ownership interest in the improved property. At most, a right to 

reimbursement may apply, and even that may be denied in the absence o f  

a g r e e m e n t .H o w e v e r ,  spouses using com m unity funds to improve their 

separate property, must reimburse the com munity, to prevent it from being 

d e f r a u d e d . W h e r e  separate property is used to improve community 

property, there is a rebuttable presumption o f  a gift to the community.

Support issues are treated separately to property division. Child support 

obligations are equal and e x t e n s i v e . S p o u s e s  are also obliged to support 

each other.^^’ However, separated spouses are not liable for support where 

this is agreed in a separation a g r e e m e n t . F o l l o w i n g  a divorce or separation 

order, the court may order spousal support o f  either party ‘for a period o f  

time, that the court determines is just and reasonable, based on the standard 

o f  living established during the marriage’ and other considerations

Camp, 199 P. 885 (Cal. 1921)). Pereira allocates 7% simple interest as a fair return on the 
capital to the separate estate, and treats the balance as community property. Van Camp 
determines the reasonable value o f the spouse’s services and allocates this to the community 
fund; the balance is treated as separate property. Bradstreet notes that there are 
disadvantages to both tests, but argues that it is difficult to see how the courts can otherwise 
quantify ‘what is essentially a non-quantifiable value attributable to a spouse’s skill and 
efforts’ (Bradstreet, supra  n.455, 165). She notes that ‘[i]t appears that in practice the 
application o f either test does not often result in any actual apportionment to the 
com m unity’ (ib id , 165).

For example, where a gift was presumed. In Shaw  v. Bernal, 124 P. 1012 (Cal. 1912), the 
husbands’ improvements to his w ife’s separate land with community funds were held to 
constitute a gift to her, in the absence o f  any agreement for reimbursement.

In re M arriage o f  Jafeman, 105 Cal.Rptr. 483 (1972).
Both parents o f  a minor child bear an equal responsibility to support the child ‘in a 

manner suitable to the child’s circumstances’ {ibid.. §3900). Both are also equally liable to 
support ‘to the extent o f  their ability’ a child o f  any age who is incapacitated from earning a 
living and without sufficient means {ibid.. §3910).

Ibid.. §4300. While living together, spouses must support each other out o f  their separate 
property, in the absence o f community property {ibid.. §4301).

Ib id . §4302.
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(discussed below). In m aking such an order, the court may advise the payee 

that she ‘should make reasonable efforts’ to help provide for herself. 

However, where the m arriage is o f ‘long durat ion’, t h i s  may be considered 

‘inadvisable’.

In ordering spousal support, the court is required to consider num erous and 

detailed factors. These include the ability o f  each spouse to earn enough to 

afford the same standard o f  living as during the marriage Remarkably, 

the court may order a party to be examined by a vocational training 

counsellor, with a view  to assessing the party’s ability to obtain em ploym ent 

in light o f  personal and m arket f a c t o r s . M a n y  other relevant factors are the 

same as in equitable distribution jurisdictions -  for instance, ability to pay, 

the needs o f  the parties (here ‘based on the standard o f  living established 

during the m arriage’), the marriage duration, and the parties’ age and health. 

The impact on earning capacity o f  periods o f unemployment due to 

homemaking duties, and the effect o f  childcare duties on the custodial 

parent’s em ploym ent prospects, must also be considered. Also relevant are 

the extent to which the supported party contributed to the other spouse’s 

education or career, and any ‘docum ented’ evidence o f  any history o f  

domestic violence (including emotional distress). The tax consequences o f  

making a support order are also considered, as is ‘[t]he balance o f  the 

hardships’ to each party. The objective is to ensure that the supported party 

should become self-supporting ‘within a reasonable period o f  tim e’, 

normally defined as ha lf o f  the length o f  the marriage, except where the 

marriage is o f  ‘long duration’. However, the court may order support for 

more or less than the ‘reasonable’ period, depending on the statutory

There is a rebuttable presumption that a marriage lasting more than ten years from the 
date o f  the marriage to the date o f  separation is o f  ‘long duration’ (Cal. Civ. Code 
§4336(b)).

Ibid.. §4330.
Ibid., §4320. Ability is assessed with particular reference to such matters as marketable 

skills, the state o f  the em ploym ent market and the need for training or retraining.
The code states that the ‘focus o f  the examination shall be on an assessm ent o f  the 

party’s ability to obtain employment that would allow  the party to maintain herself or 
him self at the marital standard o f  liv ing’ {ibid.. § 4 3 3 1(a)).
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factors,^^^ including any other factors the court deem s ‘ju st and equitable’.̂ '̂’ 

It is presumed that a cohabiting spouse is in less need o f support.^^^ Support 

may be payable from separate as well as com m unity property, subject to 

various restrictions.

H. Reform

Reform issues in California range from criticism s o f  technical aspects o f  the 

system to more substantive issues o f fairness and distributive justice. On the 

technical side, m anagement powers have been heavily debated; for example, 

Oldham questions whether the jo in t m anagement rule should be extended, 

since personalty is now often a more significant part o f  a couple’s wealth 

than r e a l t y . O n e  suggestion for reform was that ‘there should be a 

maximum ceiling in the value o f an asset which a spouse can dispose o f 

without obtaining the consent o f  the other in order to protect the community 

from abuse o f the good faith standard’. H o w e v e r ,  attempts to implement 

such a standard failed.^^'^

The complexity o f  the system has also been criticised. The tracing rules have 

clear implications for the speed and cost o f  adm inistration, and Bodenheimer 

comm ents o f  the apportionment process (which aims to determine whether 

funds are separate or community property):

Ibid .  §4320.
Ibid., §4320.
Ib id .  §4323.
Where a party has separate property, or is earning an independent living, or there is 

sufficient community property to provide for the party’s proper support, the court may 
refuse to grant support from the other party’s separate property. The court may also refuse 
to make an order affecting the supporting party’s separate property where he or she is the 
custodial parent and is supporting the children {ibid., §4321).

Oldham, supra n.489, 110.
Bradstreet, supra  n.455, 168.
Neither a 1973 bill which would have required joint management for every transaction 

involving $1000 or more o f  community funds, nor a 1987 attempt to extend joint 
management to all transactions, was passed; a failure w hich Oldham attributes to a 
reluctance to over-burden transactions (Oldham, supra  n.489, 111).
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‘The apportionment process is in fact usually undertaken at great 

expense to the litigants and with considerable expenditure o f  judicial 

time and energy. And yet, the outcome is frequently totally negative 

-  that is, nothing is being apportioned  -  so that the whole complex 

process o f  adducing the evidence and making the necessary 

computations is a futile exercise which ends where it begins, [with] 

unshared net gain in the separate estate

Probably the most significant issue is whether the community system offers 

a ‘better’, or even a ‘different’ outcome to equitable distribution. In theory, 

community property offers a fixed and equal share o f  the marital estate, 

which should minimise dispute and maximise equality, albeit at the expense 

o f  flexibility. The equitable distribution approach, by contrast, offers more 

responsiveness to individual needs, and more tailored justice (at least where 

the powers conferred are properly utilised), albeit at the expense o f  certainty. 

However, the differences may be more theoretical than real. Comparing the 

Californian and English systems, Bradstreet considered that although there 

are clear theoretical differences between the community and equitable 

distribution systems, ‘the practical consequences o f  each system are often
CO 1

analagous’. Variation was most likely to occur ‘where a particular variable 

is regarded by an English judge as so significant as to affect the property 

allocation’.

Bradstreet contends that ‘the basic defect o f  the California... system is 

glaringly apparent’ where there is little or no community p r o p e r t y . A s  

there is no jurisdiction over separate property, ‘a spouse with no resources o f

Bodenheimer, ‘The Community without Community Property: the N eed for Legislative 
Attention to Separate-property Marriages under Community Property L aw s’ (1972) 8 CaL 
W. L. Rev. 381, 394 (hereafter ‘Bodenheim er’).

Bradstreet, supra  n.455, 175. However, Bradstreet’s conclusions are now dated.
Ibid.
Ibid., 177.
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his own will be left without sufficient capital and solely reliant on support 

paym ents’.̂ *'* Hence, as Bodenheimer argues,

‘A marital community without community property, but with 

considerable separate wealth, does not fulfil the promise on which 

community property states pride themselves: that the non-monetary 

contribution o f  one spouse is... to be given legal recognition through 

an entitlement in the property o f  the other spouse

Bradstreet concludes that California needs a statutory power o f equitable 

distribution, as this ‘would be wholly consistent with the sharing concept 

which underlies the community property system ’.

It is significant that the Californian system was not implemented in line with 

the original recom mendations, and exceptions to equal division were much 

narrower than originally i n t e n d e d . T h e  requirem ent that the court should 

consider the ability o f a spouse to engage in gainful employment, in 

determ ining whether to make a spousal support a w a r d , m e a n t  that a 

valuable safety net to preserve families from poverty was lost and that ‘the 

statute could be read as urging judges to encourage ex-wives to go to 

w ork’.̂ *̂  W riting in 1982, Bruch noted that ‘[ajlthough spousal support 

seems rarely to have been awarded to more than fifteen percent o f divorcing 

women, those few who receive awards under the new law receive smaller

Bodenheimer, supra  n.580, 414.
Ibid.
Equal division o f  the community property was originally rejected, as this would often be 

im possible or impracticable, and might not adequately protect w ives and children. The 
original recommendation allowed for unequal division where the court felt that the 
econom ic circumstances o f  the parties required it. When implemented, however, the rule 
was one o f  equal division except where econom ic circumstances warranted the award o f  a 
particular asset to one party on conditions that would effect a ‘substantially equal’ division 
o f  the property. Alternatively there might be a departure from equal division to restore 
misappropriated sums to one party. See Kay, ‘Equality and Difference: a Perspective on N o
fault Divorce and its Aftermath’ (1987) 56 U. Cin. L. Rev. 1, 36 (hereafter ‘Kay’).

Again, this was not part o f  the initial proposal.
Kay, supra n .S i l .  43.
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amounts for a shorter period’, while ‘[cjhild support awards also lag farther 

behind poverty levels’.

Weitzman conducted the most important study o f  the financial consequences 

o f  marital breakdown in California, focusing particularly on the effect o f ‘no 

fault’ divorce/^* Following a detailed, ten year empirical study, Weitzman 

found that the reforms had significantly altered the pattern o f  property and 

alimony awards, but had also had ‘unanticipated, unintended, and 

unfortunate consequences’. W o m e n  now did less well out o f  divorce, 

while simultaneously undertaking the greater burden o f  childcare, and did 

not recover as quickly economically as their former husbands did. The result 

was a new class o f  impoverished divorced women and their children.

Weitzman found judges had not implemented the spousal support provisions 

as intended. Emphasising the need to encourage women to work, they failed 

to give special treatment to particularly vulnerable groups, such as wives in 

lengthy marriages without work experience, or those with full time 

responsibility for young c h i l d r e n . C h i l d  support awards were also usually 

inadequate,^^^ were often u n e n f o r c e d , a n d  became eroded by inflation.^^’ 

Consequently, female custodial parents were forced to spend a 

disproportionate amount o f  their own funds on child-related costs, which, 

combined with their poorer employment prospects and little in the way o f  

spousal support, meant that women and their children slid rapidly into 

poverty.

Bruch, ‘The Definition and Division o f  Marital Property in California: towards Parity 
and Sim plicity’ (1981-1982) 33 Hastings L.J. 769, 774.

Weitzman, The D ivorce Revolution, supra  n.7.
Ibid., xi.
See further the discussion o f  W eitzm an’s findings in Chapter 1.
Weitzman, The D ivorce Revolution, supra  n.7, 164.
Ibid, in-in.
Ibid., 283-230.
Ib id , 281-283.
Ibid., 339. N ote that Weitzman subsequently amended her findings; W eitzman, ‘The 

Economic Consequences o f  D ivorce are Still Unequal: Comment on Peterson’ (1996) 61 
American Sociological Rev. 537, discussed in Chapter 1.
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Despite this criticism, Weitzman still preferred equal division to equitable 

division.^^^ Recognising that wom en’s economic disadvantage was largely 

attributable to marital choices, which were in turn attributable to gender 

socialisation and cultural norms, she concluded that equality could not be 

realistically achieved in this context and argued for additional safeguards for 

women in the marriage breakdown context.^®® She therefore advocated {inter 

alia) the expansion o f  the community estate to include career assets, as well 

as special treatment for the family home,^°' higher child support awards, and 

better enforcement mechanisms.

W eitzman’s conclusions have been criticised. Kay emphasises that financial 

hardship issues arise in jurisdictions other than California.^°^ Faludi contends 

that ‘the real source o f  divorced w om en’s woes can be found not in the fine 

print o f  [no fault] divorce legislation but in the behaviour o f  husbands and 

j udges’. S h e  argues that the true remedy for spousal inequality lies in the 

correction o f  pay discrimination in the labour market. However, this assumes 

that women with childcare responsibilities are as free to participate in the 

workforce as those without such responsibilities.

Overall, it cannot be said that the picture presented by the California system 

is significantly (or at all) more rosy than in equitable distribution 

jurisdictions. If the principal ‘selling points’ o f  the community regime are its 

enhancement o f  equality and partnership, and predictability o f  outcome, then 

long-term economic hardship for divorced women and complexity o f  

application must surely undermine the value o f  the system. The key question

W eitzman cited studies in other jurisdictions indicating that w ives were likely to be 
awarded under half o f  the tangible property in equitable distribution states. Weitzman, The 
D ivorce Revolution, supra  n.7, 104-109. This is not borne out by the Australian data 
discussed in Section B.

W eitzman, The D ivorce Revolution, supra  n.7, 365-366.
Ibid., 108.
Ibid., 379-380.
Kay, n.587, 71-73.
Faludi, Bacldash  (London, 1992), 21.
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is whether these problems are worse than in equitable distribution 

jurisdictions, but no definitive answer is available for this.

Part VI: The Uniform Marriage and Divorce Act, the Uniform Marital 

Property Act and the State of Wisconsin

A. Background

The United States provides model legislation in key areas o f family law, for 

use as templates for state legislation.^''^ The Uniform Pre-marital Agreement 

Act was adopted in 1983 and (where implemented) permits intending 

spouses to determine their post-marital property rights and obligations. The 

Uniform Marriage and Divorce Act (UMDA), adopted in 1970, has served as 

a model for marriage and divorce legislation in numerous states.^®^ The 

Uniform Marital Property Act (UMPA), adopted in 1983, is a model for 

property rights within marriage; to date, this has been adopted only in 

Wisconsin. The UMDA and UMPA arc discussed below.

B. The Uniform Marriage and Divorce Act (UMDA)

The UMDA provides two alternatives for the disposition o f property on the 

dissolution o f  marriage or legal separation.^°^ Alternative A, the equitable 

distribution option, provides for the equitable apportionment o f all assets of 

both parties, whenever acquired. Apportionment follows consideration of 

standard factors, such as the marriage duration and the parties’ incomes, 

needs and contributions, including homemaking contributions. Rheinstein

The Uniform Acts are drafted by the National Conference o f  Commissioners on Uniform 
State Laws, a non-profit body with commissioners from each state and territory. The 
purpose o f  the association is to discuss and debate in which areas o f law there should be 
uniformity among the states and to draft model acts accordingly.

Katz notes that, while only eight states have enacted all or part o f  the UMDA, the 
UMDA has been the model for other statutory schemes. See Katz, Family Law in America 
(New York, 2003), 94, fn. 64.

S.307, UMDA.
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notes that, while there was ‘little controversy either as to the disdain for 

fixed proportions in the allotment o f property... or about the catalog of 

factors to guide the courts in dividing property’, the scope o f the property to 

be divided was controversial.

This led to the adoption of alternative B, designed for community property 

states. This provides for the retention o f separate property and the division of 

community property ‘in just proportions’ after considering relevant factors. 

These exclude marital misconduct, and include contributions (including 

homemaking contributions), the value of each spouse’s separate property, 

the marriage duration and ‘the economic circumstances of each spouse when 

the division o f property is to become effective, including the desirability of 

awarding the family home or the right to live therein for a reasonable period 

to the spouse having custody o f any children’. This clearly modifies the strict 

equal division approach adopted in states such as California, and is more 

consistent with the scheme originally proposed there.

The UMDA provides for maintenance ‘only i f  the applicant spouse ‘lacks 

sufficient property to provide for his reasonable means’ and ‘is unable to 

support himself through appropriate employment’ or is the custodial parent 

o f a child in circumstances where it is not appropriate to require the parent to 

seek work outside the home.^''^ Maintenance may be ordered ‘in amounts 

and for periods o f time the court deems ju s t’ after considering relevant 

factors, such as the need for training to render the applicant employable or 

‘the age and physical and emotional condition’ o f the claimant, as well as the 

other spouse’s ability to pay.^'‘ This mirrors the restrictive approach to 

spousal maintenance increasingly taken in jurisdictions such as Australia,

Rheinstein, ‘D ivision o f  Marital Property’ (1976) 12 W illiamette L. J. 413, 429 
(hereafter ‘Rheinstein’).

See Kay, supra  n.587. Note that five o f  the nine American community property states 
(Arizona, Idaho, Nevada, Texas and W ashington) incorporate equitable distribution 
provisions in their divorce law, rather than an automatic equal split.
" '°S .308 , UM DA.

Ibid.
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California and Scotland, though the U M D A ’s approach is perhaps slightly 

more generous in the allowance made for vulnerable spouses. Child support 

is also provided for, and while both parents have a duty to provide for the 

child, the financial resources o f  both may be considered in making the 

order.®

Laughrey considers that the UMDA was particularly significant because it 

‘substantially narrowed the gap between community and separate property 

systems’.^'^ Previously, property distribution on divorce was mostly based 

on title, usually to the husband’s benefit. The UMDA, however, provided for 

equitable distribution, and explicitly directed the court to consider 

homemaking contributions.

While not widely adopted, the UMDA nevertheless ‘influenced substantially 

the way in which property is divided in common law jurisdictions at the time 

o f  divorce’.®''* Laughrey contends that the UMDA allowed the values and 

weaknesses o f  both property division systems to be examined, and paved the 

way for their possible blending through the UMPA,®'^

C  The Uniform M arital Property Act (UMPA)

The UMPA deals with the spouses’ property rights during  marriage, 

essentially by creating a community o f  acquests. However, property division 

on divorce or separation is left to the individual state’s discretion. At first 

glance, this seems counter-intuitive: what is the point o f  community property 

if it is irrelevant to property division?

S.309, UM DA.
Laughrey, ‘Uniform Marital Property Act; a Renewed Commitment to the American 

Family’ (1986) 65 Neb. L. Rev. 120, 130 (hereafter ‘Laughrey’).
^ 'U b id ,  131.

Ibid.
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The rationale o f  the UMPA is that a com m unity o f  property during marriage 

enhances the spouses’ sense o f  partnership by encouraging joint 

m anagement o f family property. It also recognises and validates both parties’ 

contributions, including homemaking ones. Laughrey argues that ‘as 

legislators decide whether to adopt or reject the [UM PA], they should first 

focus on what values a marital property system should reflect’, a n d  that 

the ‘ideal o f  sharing should be reflected’ in the marital property system.^'^ 

She concludes:

'By promoting shared responsibility as the accepted and desirable 

norm, both husband and wife will be encouraged to focus on the 

needs o f  the marital unit. By giving financial recognition to both 

income production and nurturing, the law elevates the status o f the 

caregiver and reemphasizes the importance o f  the child-rearing 

function o f marriage

Granting both spouses a vested property interest redresses any imbalance o f 

power that might otherwise arise where only one is earning; it also 

empowers the hom em aker by guaranteeing her some financial independence, 

not only in relation to her partner, but in obtaining credit from third parties. 

It also means that a dying spouse has assets to leave by will,^'^ while the 

surviving spouse has at least half the marital estate. It is also hoped that 

accustom ing spouses to equal, vested property entitlem ents during marriage 

will ‘avoid deferred sharing’s perpetuation o f  the wrenching adjustment 

when “m y” property suddenly becomes “yours” and is “taken from me” ’.̂ *̂̂  

As Laughrey puts it, ‘[t]he divorce process may be less disruptive if  we

141.
142.
150.

E .g. to children.
C antw ell, ‘D rafting the Uniform  Marital Property Act: the Issues and D eb ate’ (1 9 8 4 ) 21 

H ous. L. Rev. 6 6 9 , 6 7 0  (hereafter ‘C antw ell, “D rafting the U M P A ’” ). Cantwell acted as 
Reporter to the drafting com m ittee on the U M P A .
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promote the sharing paradigm during the course o f  the relationship, and not 

just when it ends ’ A final goal was uniformity among states.^^^

Parkinson considers that the UM PA’s structure ‘rests on the assertion that an 

inchoate right to a fair share o f  what property may exist in divorce is not the 

same as a vested right within m arriage’. It is based on equality, and 

assumes that contem porary marriage is a partnership, and is seen by spouses 

as such. Much o f  the impetus for the UMPA came from the report o f  the 

1963 President’s Com m ission on the Status o f  W omen, which strongly 

advocated marital partnership and urged that ‘during marriage each spouse 

should have a legally defined and substantial right in the earnings o f  the 

other spouse and in the real and personal property acquired as a result o f  

such earnings, as well as in the management o f  such earnings and 

p r o p e r t y C a n t w e l l  notes that the drafters o f  the UMPA (who had merely 

been told to draft a model statute dealing with ‘marital property’)^^  ̂ agreed 

very early that ‘sharing should be the essential characteristic o f  the spouses’ 

relationship toward their proper ty’. I t  was also felt that

‘an appropriate law dealing with spousal economics ought not to be 

one dealing only with the pathological events o f  marriage -  divorce 

or death. A proper law ought to he one designed for application 

throughout the marriage, in the best o f  times as well as the worst o f  

times

Laughrey, n .613, 154.
W eisberger, ‘T he W iscon sin  Marital Property Act; H igiilights o f  the W isconsin  

E xperience in D ev e lo p in g  a M odel for C om prehensive C om m on Law Property R eform ’ 
(1 9 8 5 ) 1 W is. W o m en ’s L.J. 5 , 24  (hereafter ‘W eisberger’).

Parkinson, ‘W ho needs the U niform  Marital Property A ct? ’ (1 9 8 7 )  55 U, Gin. L. Rev. 
6 77 , 681 (hereafter ‘Parkinson, “U M P A ” ’).

C om m ittee on C ivil and P olitical R ights, R eport to the P re s id en t's  C o m m iss io n  on  the  
o/W^ome« (W ash in gton , 1963), 18.

C antw ell, ‘D rafting the U M P A ’, si4pra  n .620 , 669 .
C antw ell, ‘The U niform  M arital Property Act; O rigin and Intent’ (1 9 8 4 -1 9 8 5 )  68  Marq. 

L. Rev. 383 (hereafter ‘C an tw ell, “O rigin and Intent’” ).
Ibid.. 385 .
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While the UMPA is often advocated by w om en’s groups, it has also been 

criticised as being detrimental to wom en’s best interests. It is contended that 

equal ownership during the marriage inclines courts to equal division on 

divorce, adversely affecting women who need more than a half share in the 

estate. Laughrey comments, ‘The concern is that the UMPA will put so 

much emphasis on equality that the courts will lose sight o f  the disparate 

economic needs o f  wome n’. S h e  argues that this, if  it occurs, will not be 

due to the UMPA, but because ‘courts and attorneys either do not understand 

the dual function o f  property division at divorce, or because they refuse to 

use it’.^̂  ̂ She also argues that if the starting assumption is full ownership by 

the husband, courts may be more reluctant to make awards to the wife, and 

that the UMPA may redress this problem.®^® She concludes that opportunity 

costs are irrelevant during marriage, as assets acquired are shared equally 

under the UMPA and neither spouse is disadvantaged. On divorce, however, 

opportunity costs become important, and should be taken into account in 

dividing the community property.^^'

Reppy summarises the UMPA as ‘a property act which operates during the 

marriage to establish a blended version o f  the community property 

standard... and the common law standard’. P r o p e r t y  division on divorce 

‘is essentially handled by going to the door o f  the divorce court but not 

through it’, as the drafters ‘foresaw the opportunity for adopting jurisdictions 

to leave their existing procedures entirely in place’. H e n c e ,  the UM PA’s 

appeal was enhanced, and local needs and preferences were catered for. 

Leaving the division method up to individual states was also pragmatic: it 

was originally hoped that ‘an ideal, acceptable method o f  dividing marital

Laughrey, jwpra n.613, 155.
156.

Ibid.. 159.
Ibid.
R eppy, ‘U niform  Marital Property Act: S u ggested  R ev isio n s for E quality B etw een  

S p o u ses’ (1 9 8 7 )  U. III. L. Rev. 4 7 1 , 472  (hereafter ‘Reppy, “Su ggested  R evisions for 
E quality’” ).

C an tw ell, ‘O rigin and Intent’, su p ra  n .626 , 387 .
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property at divorce’ could be devised, but it was soon ‘apparent that no such 

goal would be met’.̂ '̂* Preferring either equitable distribution or equal 

division was also regarded as ‘improvident’, as it would ‘invite substantial 

opposition

Adopting a marital community under the UMPA necessarily raised the same 

issues as already discussed in the Californian context: the definition of 

property, management powers, protecting spouses from breaches o f good 

faith, facilitating transactions, liability for debts and protecting third parties 

and creditors. These matters are not addressed here as similar ground has 

already been covered in relation to California.^^^ Essentially, the UMPA 

provides for shared ownership during marriage, accords management and 

control to the titleholder (rather than to both spouses equally, as in 

California), allows for contractual modification o f the regime and provides 

that a bona fide purchaser acquiring property from the titleholder takes free 

of any claims by the other spouse. Two overriding considerations o f the 

drafters were to ‘keep the provisions simple, comprehensible, and workable’, 

and to ‘appeal to as large a constituency as possible’.̂ ^̂

Parkinson notes that ‘[a] notable feature that distinguishes the UMPA from 

other community property statutes is its balance between partnership 

principles and spousal autonomy’, particularly in relation to management 

powers. He comments that ‘[t]his concern for spousal autonomy may not be 

without cost to the principle o f partnership’,^̂  ̂ as it effectively means that

Cantwell, ‘Drafting the U M PA ’, supra  n.620, 673.
Ib id
However, it should be noted that som e provisions o f  the UMPA differ significantly from 

the California regime. For a more detailed account and critical evaluation o f  the UM PA see  
Laughrey, op. cit.; Cantwell, ‘Drafting the UM PA ’, supra  n.620; Reppy, ‘Suggested  
Revisions for Equality’, supra  n.632; and Graham, ‘The Uniform Marital Property Act; a 
Solution for Common Law Property System s?’ (2003) 48 S.D. L. Rev. 455 (hereafter 
‘Graham’).

Cantwell, ‘Drafting the U M PA ’, supra  n.620, 677.
Parkinson, ‘U M PA ’, supra  n .623, 718.

719.
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the spouse without title has no power to control the use o f  assets in which he 

or she has a vested equal share. W hile he concludes that this will be o f  little 

practical significance in most m arriages, he argues that the ‘whole scheme o f 

the U M PA ... is based on consent in that one spouse may insist on adopting 

an alternative scheme by premarital agreement before consenting to 

m arriage’, so that to this extent ‘the partnership and sharing principles o f the 

Act are voluntary’.̂ '*̂

W hile the balance favours spousal autonom y regarding management and 

control, ‘the reverse is the case when it com es to responsibility for debts’.

It is presumed that debts are incurred in the interest o f  the family and are 

payable from the marital property. This ‘means that the great majority o f 

obligations o f either spouse may be satisfied by all the marital property 

irrespective o f  which spouse has m anagem ent and control’. T h e r e  is no 

requirem ent that the debtor’s share in the marital property should be 

exhausted first.

The UM PA has been criticised, even by academ ics otherwise favourably 

disposed towards community property. Reppy argues that particular aspects 

o f  the UM PA are inequitable,^^^ and that some o f  the term inology used is 

potentially confusing.^'*'’ However, these difficulties are easily rectifiable. 

Parkinson concludes that it is ‘creditors who gain most from the UM PA’, at 

least during the marriage, as they gain ‘considerable privileges’.H o w e v e r ,  

the presumption that both parties are entitled to half the marital property may 

make the court less reluctant to award a substantial share o f  it to 

hom em akers on divorce. Parkinson argues:

Ibid
Ibid.
Ibid .  721.
Reppy, ‘Suggested Revisions for Equality’, supra  n.632, 484, 485, 490-493; Reppy, ‘The 

Uniform Marital Property Act; Som e Suggested Revisions for a Basically Sound A ct’ 
(1984) 21 Hous. L. Rev. 679 (hereafter ‘Reppy, “A Basically Sound Act’” ).

Reppy, ‘A Basically Sound A ct’, supra  n.643, 682-689.
Ibid .  727.
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'For such a spouse, the UMPA replaces the hope o f  an equitable 

distribution with the certainly that prima facie she is entitled to half 

the marital property and, if  circumstances permit, the court may give 

her more than half on equitable distribution principles. The starting 

point fo r  women will thus he improved in states where currently the 

distribution o f  assets gives them less than half’.̂ ‘̂^

D. Wisconsin

To date, only W isconsin has adopted the UMPA,^'*^ though its version o f  the 

statute differs from the UM PA in som e respects.^"** In adopting the UM PA, 

W isconsin became the first American common law property state to change 

to a com m unity r e g i m e . A  key contributory factor was the enactment o f  

divorce reform legislation^^® which incorporated contribution concepts based 

on partnership principles in relation property division on divorce. Reformers 

then argued that similar principles should apply on death and during 

m a r r i a g e . T h e  fact that com m unity property system s already applied in 

eight states also made the change ‘appear more feasib le’, as well as 

providing m odels for an appropriate r e g i m e . W e i s b e r g e r  considers that the

Parkinson, ‘U M PA’, supra  n.623, 730.
1983 Wisconsin Act 186 (effective 1 January 1986), as amended (hereafter ‘the 

W M PA’).
Erlanger and W eisberger therefore argue it is 'incorrect to say that “Wisconsin adopted 

UMPA’” and prefer to refer to the ‘Wisconsin Marital Property A ct’; Erlanger and 
Weisberger, ‘From Common Law Property to Community Property: W isconsin’s Marital 
Property Act Four Years Later’ (1990) Wis. L. Rev. 769, 776 (hereafter ‘Erlanger and 
W eisberger’).

The WMPA was passed in 1984, very shortly after the adoption o f  the UMPA. This 
speedy enactment was largely due to the close resemblance between the principles o f  the 
UMPA and those already developed by Wisconsin reformers since 1974. Draft Wisconsin 
legislation influenced the drafting o f  the UMPA, which in turn contributed, when adopted, 
to the modification o f  the Wisconsin law. For an account o f  the historical background to the 
Wisconsin Act see Staab, Marriage as an Economic Partnership: How One State Made it 
Happen (Madison, Wis.; 1998), ch. 3-5; Weisberger, supra  n.622, 24-30; Erlanger & 
Weisberger, n.648, 771-776.
«o J977 5go,

Erlanger and Weisberger, supra  n.648, 772.
Ib id , 773.
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change ‘reflects a fundamental policy determination’ that the common law 

approach should be replaced by ‘property rules with a definition o f  marriage 

as a partnership between equals and property rules consistent with that 

definition’.

Weisberger argues that the WMPA went further than the UMPA in its 

approach to marital property, and thus ‘implement[ed] more fully the 

common policy o f  both Act s’. F o r  instance, the UMPA only classifies the 

‘substantial’ appreciation o f  a spouse’s individual property, resulting from 

‘substantial’ efforts o f  the other spouse without ‘reasonable’ compensation, 

as community property.^^^ Hence, the UMPA ‘has significantly limited 

claims o f  marital property arising from spousal efforts during marriage’, 

particularly when combined with a judicial ‘bias against the creation of 

marital property in these ci rcumstances’. T h e  WMPA provides that 

marital property ensues where spousal efforts result in substantial 

appreciation o f  either spouse’s individual property, which Weisberger argues 

is more consistent with basic community property principles.^^^

Like the UMPA, the WMPA goes only to ‘the door o f  the divorce court’,
• 658and property division on divorce is governed by different principles. 

Property acquired prior to or during marriage in certain ways^^^ is generally 

excluded from division, unless this would result in hardship for the other 

spouse or the children o f  the marriage. A presumption o f  equal division 

normally applies, but this may be varied in light o f  specified factors.

Weisberger, supra  n.622, 6.
Ib id . 31.
S.14(b), UMPA.
Weisberger, supra  n.622, 34.
Ibid., 35. However, Erlanger and W eisberger also note that the Wisconsin Act is also less 

inclusive than the UMPA in some respects; see Erlanger and Weisberger, supra  n.648. 111.
Chapter 767, Wisconsin Statutes, subchapter VII.
E.g. by gift from a third party.
These include the length o f  the marriage, the age and health o f the parties, the 

contributions o f  the parties to the marriage or to each other’s earning capacity, the parties’ 
general economic circumstances and the possession by one party o f  substantial assets not 
subject to division by the court. Domestic contributions are specifically recognised, and
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Effectively, therefore, a system o f  equitable distribution applies, subject to a 

presumption that equality is equity.

E. The UMPA: Whether to Adopt?

While technical aspects o f  the UMPA have been keenly debated, less

attention has focused on ‘whether the Act is needed at all and if  so, by 

w hom ’.^ '̂ Obviously, view s on this largely depend on one’s philosophy of 

marriage, equality and property. Most marriages are based on a philosophy 

o f  sharing, suggesting that recognising marital property as shared property 

‘is compatible with what most married couples expect in marriage’. T h e  

UMPA offers some practical advantages, particularly to homemakers.^^^ 

However, these potential gains seem insufficient to induce m ost states to 

adopt the UMPA. W hy should this be?

One problem is that the dem and for change is not there. Graham notes;

'Part o f the problem may he that a change in the law that recognizes 

sharing o f  property during marriage, while theoretically an 

important change, may not change the practical mechanics o f  

marriage and how couples vicM’ the economics o f  marriage. I f

married couples already operate with a pooling philosophy and

evidence suggests that they do, they do so despite the common law 

title-based system fo r  ownership o f  property during marriage. The 

impetus fo r  changing the framework o f the law to be consistent with 

this personal philosophy may not be there

maintenance payments may also be taken into account. Marital misconduct may not be 
considered. Prenuptial and postnuptial agreements may be taken into account, but are not 
binding if  the terms are inequitable to either party. However, agreements are presumed to be 
equitable.

Parkinson, ‘U M PA ’, supra  n.623, 680.
Graham, supra  n.636, 481.
Particularly in relation to credit, survivorship shares and management powers.
Graham, supra n.636, 481.
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Practical difficulties also arise. The Wisconsin experience o f  the move to 

community has not been trouble free. Problems with terminology and the 

combination o f  common law and community approaches to property 

classification have caused confusion. Graham notes that ‘[t]he experience in 

Wisconsin has been that even judges and academics have been confused by 

the adoption o f  the Act and the retention o f  the equitable distribution 

principles. It has been difficult to thread the two systems o f  law together into 

a seamless w eb’.̂ ^̂

Graham considers the UM PA’s benefits to be real, but comments, ‘[i]f the 

state’s equitable distribution law already provides for an equitable approach 

to dividing property at divorce, and if the Act is not intended to disturb that 

approach, the Act may not improve the existing law’.^^  ̂ If the gain from 

adopting the legislation is very small, and largely one o f  principle, adopting 

the UMPA ‘may not make sense’, particularly given the ‘difficult political
667hurdles that must be conquered’ to do so.

Hence, the UMPA is only likely to be adopted where the existing system is 

considered inadequate. This is probably why it has been less successful than 

originally hoped.^^* Graham concludes that the UMPA is unlikely to be 

adopted without significant lobbying for change, as occurred in 

Wisconsin.^^^ Overall, whether to adopt the UMPA is a policy decision 

which depends on the particular state’s values and philosophy. Combining a 

community o f  property during marriage with equitable distribution on 

divorce can clearly be made to work, but not without difficulty and 

commitment.

Ibid.. 475.
Ibid .  475.
Ibid
Although other states, such as Oregon, have considered adopting the UM PA, none has 

done so, presumably due to concerns at the com plexity o f  the change and a preference for 
and satisfaction with the existing system {ibid., 476).

481.
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F. Reform: the American Law Institute’s Proposals

The debate on property division on marital breatcdown was re-opened with 

the publication by the American Law institute (ALl) o f  its Principles o f  the 

Law o f  Family Dissolution!^''^ The A LI’s objective was to streamline family 

law principles and to draft new provisions that would offer substantive 

standards regarding child support, spousal support, property division and 

child custody. This would reduce judicial discretion and increase legal 

certainty, albeit along improved lines.

Property division is dealt with in Chapter 4 o f  the Principles. As in most 

American states, property is classified as either ‘marital’ or ‘separate’, with 

sharing restricted to marital property. Dallon notes that the Principles 

attempt to balance fairness and consistency by ‘adopting specific 

classification rules in areas that have sometimes divided courts’.^’ ' He 

considers that the Principles depart from current American trends in three 

main aspects.^^^ First, equitable distribution is rejected in favour o f  a 

presumption o f  equal division; this is clearly based on partnership theory. 

Second, even where the Principles allow a departure from equal division, 

they reject the discretionary factors most commonly used in equitable 

distribution (such as need, fault and contributions) in favour o f  very limited

American Law Institute, P rinciples o f  the Law o f  Family D issolution: A nalysis an d  
Recom m endations (Newark, NJ; 2003) (hereafter ‘the P rinciples').

Dallon, ‘The Likely Impact o f  the ALl Principles o f  the Law o f  Family D issolution  on 
Property D ivision’ (2001) B.Y.U .L. Rev. 891, 896 (hereafter ‘D allon’). Under the 
Principles, separate property includes property acquired prior to marriage (unless acquired 
during cohabitation immediately prior to marriage), gifts and inheritances received by a 
spouse during marriage from third parties, and property exchanged for such property, as 
well as (generally) property acquired during a period o f  formal separation, incom e derived 
during marriage from separate property, and any appreciation o f  separate property during 
marriage. Earning capacity is not regarded as divisible property, though incom e earned 
during marriage is.

Ib id . 892.
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economic criteria.^’  ̂ Third, the Principles allow for the re-characterization 

o f separate property as marital property during the marriage, in accordance 

with a formula. After a set number o f years, all property would become 

marital. This mutability is based on assumed spousal expectations, as it is 

argued that spouses in longer marriages come to rely on the availability of 

each other’s property for the future support o f  both, and generally do not 

distinguish between separate and marital property.^^'*

Dallon comments that the few novel aspects of Chapter 4 are ‘likely to have 

only a modest impact on family law’, either because they will mostly ‘not 

change the ultimate property division’, or because they will be rejected.^^^ A 

presumption o f equal division o f marital property is already common, and 

although the normal criteria for deviating from this (such as economic 

circumstances or hardship) are excluded from the Principles under this 

heading, they may nevertheless be relevant where a court feels that unequal 

division is necessary for compensatory reasons, as discussed below. Using a 

formula to reclassify property is novel, but the same effect may be achieved 

in practice by reference to marriage duration in equitable distribution.^^^ 

Dallon contends, however, that abolishing discretion may make many courts 

and legislatures uncomfortable,^^’ and that legislators might find it ‘difficult 

to champion a cause denying judges the ability to consider the age, health 

and income potential of a spouse when making property division’.̂ ’* He also 

considers that the presumption o f equal division, based on equal 

contribution, may not be appropriate where there is clear evidence that the

These are that compensatory spousal payments should be made in the form o f  unequal 
property division, or that marital misconduct has directly diminished marital property, or 
that marital debts exceed marital assets.

However, as both DiFonzo and Oldham note, no empirical evidence is provided for this 
assumption. See DiFonzo, ‘Toward a Unified Field Theory o f  the Family: the American 
Law Institute’s Principles o f  the Law o f  Family D issolution’ (2001) B .Y .U .L . Rev. 923, 951 
(hereafter ‘D iFonzo’); Oldham, ‘ALI Principles o f  Family Dissolution: Som e Comments’ 
(1997) U. 111. L. Rev. 801, 811 (hereafter ‘Oldham, “ALI Principles’” ).

Dallon, supra  n.671, 892.
Ibid., 908-909.
Ib id .  891.

910.
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parties did not contribute equally to the marriage.^’  ̂ Finally, he notes 

concerns that strict equal division may harm the more economically 

vulnerable s p o u s e , b u t  considers that this may be mitigated by 

compensatory payments.

The most original aspect o f  the Pruwiples is its approach to alimony, 

contained in Chapter 5. Alimony is renamed ‘compensatory spousal 

payments’ and the ALI seeks to allocate financial losses on marital 

breakdown according to defined principles, rather than ordering payments 

based on need and ability to pay. I'ive categories o f compensable loss are 

recognised. The first arises from the loss o f a higher living standard by a 

spouse o f fewer means or lower earning capacity, at the end o f  a long 

marriage, where equity requires all or part o f the loss to be treated as the 

spouses’ jo in t responsibility. The sccond and third categories result from a 

loss o f  earning capacity during and after marriage due to a disproportionate 

caring burden on one .spouse.^*' The fourth category arises where a marriage 

ends before a spouse realises a fair return from her investment in the other 

spouse’s earning capacity (so-called ‘reimbursement alim ony’). Finally, an 

unfairly disproportionate impact on the spouses’ relative ability to recover 

their pre-marital living standard after the dissolution o f a short marriage is 

also compensable.

Oldham comments o f  these proposals;

‘Depending on one's vicM\ they are a courageous and overdue 

attempt to add certainty and fairness to the law o f  spousal support, a 

dangerous ctttempt to dramatically expand the economic

Ibid.,  912.
Ibid.. 914.
This burden m ay relate to children or to any sick , disabled or elderly person to w hom  the 

couple have a jo in t moral obligation .



consequences o f  marriage, or a policy that still does not adequately
f  682compensate women for their contributions during marriage 

He concludes that the drafters ‘are to be applauded for trying to bring reason
683and order’ to an area where ‘[c]urrent rules are largely incoherent’. 

Oldham welcomes the abandonment of ‘need’, arguing that it is highly 

subjective and may have no durational limit.^*^ However, he criticises the 

fact that compensatory payments based on damage due to caring
£ O C

responsibilities do not require proof that there was such damage, and 

argues that there should be an opportunity to rebut a presumption o f career 

damage.

DiFonzo argues that the ALl Principles have ‘practically fused’ the concepts 

o f property division and alimony, which had traditionally been regarded as 

separate issues.^^^ The concept o f equitable claims, arising from the marital 

relationship, is extended to alimony as well as property division. This move 

away from a needs-based approach offers benefits in determining the 

quantification and appropriate duration o f support payments. However, as 

DiFonzo comments, ‘it seems curious that the ALl Principles provide all the 

groundwork for the fusion o f the financial decisions in the wake of 

dissolution, but then fail to propose their actual unification, particularly 

when a restitution-centered analysis lends itself so well to a more precise 

calculus’.

Carbone argues that the Principles lack internal coherence because they 

‘recombine allocations based on contribution with those based on 

compensation, and... mask rather than eliminate the fault-based portion of

Oldham, ‘ALl Principles’, supra  n.674, 802.
Ibid.. 805.
Ib id .  806.
Ib id .  812-813.
Ib id .  813.
DiFonzo, supra  n.674, 946.
Ib id .  951.
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the payments’.̂ *̂  On the positive side, the Principles distinguish between 

claims based on ownership and claims based on compensation. Carbone 

regards this as an improvement on the position under the UMDA, which 

‘conflat[es]... contribution and need in a single act o f division’.H o w e v e r ,  

she considers the claims for compensation to be internally inconsistent. For 

instance, a claim based on the loss o f living standards is really based on 

contractual ideas o f expectation damages, yet the Principles impose no duty 

to mitigate.^^' Carbone also argues that the ALI ‘cannot convincingly 

reconcile its refusal to include carecr assets as part o f the property division 

with its proposal to divide the post-divorce income career assets produce’, 

even by using the ‘compelling’ rationale that the parties’ interests merge 

over time, so that earning capacity becomes a product o f the marriage.^^^ 

This concern is shared by Parkman, who argues that the Principles lack 

consistency as they ‘[do] not provide a logical reason why ex-spouses’ 

incomes should be shared just because they were m a r r i e d T h e  

Principles' measurement o f the loss of one spouse’s earning capacity by 

reference to the other spouse’s income, due to sharing expectations, is also 

flawed.̂ '̂'

Carbone concludes that the Principles are problematic but still merit 

adoption as they provide ‘a reasonable basis o f sound and predictable family 

law decision-making’ and offer an ‘appropriate level of protection’ to the 

correct interests. However, Parkman argues that the Principles’’ attempt to 

bring consistency to spousal support ‘will not fulfil its promise’,̂ ^̂  as both

Carbone, ‘The Futility o f  Coherence: the ALI’s Principles o f  the Law o f  Family 
Dissolution, Compensatory Spousal Payments’ (2002) 4 J.L. Fam. Stud. 43, 44 (hereafter 
‘Carbone’).

Ibid.. 63.
Ibid., 64.
Ib id , 66-67.
Parkman, ‘Bringing C onsistency to the I 'inancial Arrangements at D ivorce’ (1998/ 1999) 

87 Ky. L.J. 51, 55 (hereafter ‘Parkman’).
Carbone, supra  n.689, 69.
Ib id , 72.
Parkman, supra  n.693, 72.
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spouses have an incentive to limit their income -  either to make a greater 

claim (in the case o f the dependent spouse) or to reduce a claim (in the case 

o f the supporting spouse).^^’ He argues that alimony, under the Principles, 

‘has become more an arbitrary reallocation o f income than a basis for 

compensating spouses for their loss’, a s  a transfer may occur ‘independent 

o f whether the lower income spouse made any sacrifices for the benefit of 

the marriage’.̂ ^̂  He concludes that ‘shifting the rhetoric o f alimony, now 

called compensation payments, from “need” to “ loss” does not make the 

illogical logical’, as ‘[ujnless there is a debt, the payment is essentially a 

penalty’.™ The fact that there is a disparity o f income after marriage ‘is not 

a rational basis for compensation’ as this may be totally unconnected with 

the marriage.™'

Overall, the ALl Principles would result in enhanced sharing o f incomes and 

property, at least in longer marriages. They also offer compensation for 

specified losses (presumed or actual), though as noted above, this is not 

uncontroversial. Judicial discretion is almost eliminated, and predictability 

enhanced. Clearly, evaluation of the proposals will depend on the reviewer’s 

preference for discretion or certainty, and whether one focuses on property 

division or support. Even so, policy questions remain, particularly in relation 

to income sharing. Is it correct to restrict the focus to economic loss and 

marriage duration only, or should other issues be taken into account? Should 

the ‘losses’ identified in the Principles in fact be compensable?

Ibid., 7 4 . 
Ibid.. 7 9 . 

^^U bid. 8 0 .
Ib id  

™' Ib id
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Part VII: Ontario

A. Background

Canadian family law is governed by both federal and provincial legislation. 

Spousal and child support are governed by the federal Divorce A ct 1985 (as 

amended)/®^ Property division is dealt with at provincial level, in the case o f  

Ontario by the Family Law  A ct 1990 (as amended)7^^ Confusingly, this also 

deals with spousal and child support, in a non-divorce context.^*^"* Spousal 

support orders under the FLA are generally only effective until divorce, at 

which point a substitute federal o rder m ay be made.^'^^ Lum p sum  and 

pension orders are also available at federal level, but only in substitution for 

periodic support orders.

Historically a com m on law jurisdiction , Ontario experienced similar changes 

in relation to  married w o m e n ’s property rights as England and Austra lia  

from the late n ineteenth century onwards.™^ The result w as a separate 

property system, partly modified by equitable principles under trusts 

d o c t r i n e . F o l l o w i n g  sustained criticism o f  the separation approach, the 

Ontario Law Reform Com m ission  ( 'O L R C ’) proposed in 1974 that the 

family hom e should be co-ow ncd by both s p o u s e s , b u t  this was

Hereafter ‘the D ivorce A ct’.
™  Hereafter ‘the FLA ’.

Claims for spousal support or property division on divorce are dealt with by the Superior 
Court o f  Justice or the Unified Family Court. Claims for spousal support under the FLA are 
dealt with by the Ontario Court o f  Justice.

If no federal order is made, the provincial order remains effective unless the federal court 
rules otherwise.

The Married W om en’s Property Act 1884 was the culmination o f  a series o f  Acts leading 
to the establishment o f  a system o f  separate property in Ontario.

For a brief account o f  the historical developm ent o f  separate property and the trust in 
Ontario, see Temkin, ‘Property Relations During Marriage in England and Ontario’ (1981) 
30 ICLQ 190 (hereafter ‘Tem kin’).

Ontario Law Reform C om m ission, R eport on Family Law. P art IV: Fam ily P roperty  
Law  (Ontario, 1974) (hereafter ‘OLRC Report’), 135.
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rejected.™^ The OLRC also proposed rules relating to the use and 

appropriation o f household goods/''^  which were not implemented, and 

advocated a system o f  deferred com m unity o f  other property. This also was 

not implemented at that t im e /”

The separate property approach was legislatively ameliorated by the Family 

Law Reform Act 1978, subsequently replaced in 1986 and again in 1990. 

Ontario law therefore went through a brief period o f  very significant change, 

the most radical being the introduction o f  a regime o f  deferred community 

(rather than co-ownership) in 1986. This system rem ains in force under the 

current 1990 Act.

Like the German system, the Ontario regime effectively applies a separate 

property approach during the marriage, with each spouse free to deal 

independently with his or her property.’ ’  ̂No proprietary rights are conferred 

on the other spouse. On termination, each spouse retains any property owned 

prior to the marriage. However, the value o f  any property acquired during 

the marriage m ust be shared equally between the spouses, as must any 

increase in the value o f  pre-owned property. This is done by means o f  an 

‘equalising paym ent’, whereby each spouse’s gains and losses during the 

marriage are calculated, and the spouse with the greater gain must pay half 

the difference to the other spouse. Specific rules apply to certain assets; these 

are discussed in detail below.

The proposal was rejected on the basis that it would discriminate against couples living 
in rented accommodation and would be unfair to those whose marriages were brief (ibid). 
Both arguments are criticised by Temkin, who argues that ‘the im possibility o f  conferring 
co-ownership upon those who rent their homes seem s a poor reason for denying it to home
owners as w e ir , and that a brief marriage is unlikely to result in a large equity in the home 
(Temkin, supra  n.707, 200).
’ '“ OLRC Report, iupra n.708, 147-148.

A system o f  community property was rejected as being too cumbersome. See Quijano, 
‘Matrimonial Property Law Reform in Canada: from Separate Property to Community 
Property with Joint Management, Principle v. Pragmatism’ (1975) 13 O sgoode Hall L.J. 
3 8 1 ,4 0 1 .

An exception is the family home, where the principle o f  consent to alienation continues 
to apply.
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B. The Family Law Act 1990: Net Family Property and the Equalizing 

Payment

Section 5(1) o f the FLA provides tiiat wiiere a couple divorce or separate 

with no reasonable prospect o f resuming cohabitation, ‘the spouse whose net 

family property is the lesser o f the two net family properties is entitled to 

one-half the difference between them ’. The same applies on death, as the 

surviving spouse may elect to take either under the will or rules of intestacy, 

or under the FLA/*^

‘Net family property’ refers to the value o f all property (other than a 

matrimonial home) owned by a spouse on the valuation date,’ ’'* after 

deducting debts, liabilities and the net value o f property owned by that 

spouse at the date of m a r r ia g e .^ ‘Property’ has an extended definition and 

may be present, future, real, personal, vested or contingent.^'^ Gifts or 

inheritances from a third party, received during the marriage, are excluded 

when calculating a spouse’s net family property, as are some other assets/'^  

Substitutes for excluded assets are also excluded, subject to tracing 

requirements. However, the value o f the matrimonial home is always 

divisible, irrespective o f how or when it was acquired, unless this has been 

altered by a ‘domestic contract’. T h e  onus of proving that property is 

excluded from net family property, or that a deduction should be made, rests

S.5-6 o f  the FLA. Indeed, the surviving spouse may receive both the testamentary gift 
and the equalizing payment, where specified in the deceased spouse’s will; s .6(5) o f  the 
FLA. Any life insurance payment received in respect o f  the deceased spouse’s death w ill be 
credited against the equalizing payment, wliere the surviving spouse has elected to take 
under the FLA: s.6(6) o f  the FLA.

The valuation date is the earliest o f  several listed dates, such as the date o f  separation or 
divorce: s .4 ( l ) o f  the FLA.

S .4 ( l )o f th e  FLA.
Ib id

’ ‘^S.4(2) o f  the FLA.
The spouses are free to agree that certain property should be excluded in the computation 

o f  their respective net values.
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on the spouse claiming the exclusion or deduction.’ ’  ̂ However, net family 

property may not be negative in value: hence, if  a spouse’s liabilities exceed
720his or her assets, his or her net family property will be valued at zero.

C. Variation o f the Equalizing Payment

Fodden notes that the objective in adopting the equalization mechanism was 

‘to avoid the onerous and dispute-causing task o f  figuring out who 

contributed what to the marriage, and how the contributions related to the 

acquisition o f  wealth’. C o n s e q u e n t l y ,

‘Marriage essentially becomes... a black box into which we do not 

see. Property may be acquired, consumed, sold, lost, or otherwise 

dealt with during marriage; income may be earned, saved, spent; we 

do not care. With very few exceptions, nothing matters other than 

that which was there at the beginning and that which survives to the 

end'?^^

Nevertheless, exceptions do exist. The court may reduce or increase the 

equalizing payment where it feels the usual payment would be 

unconscionable. In determining what is unconscionable, the FLA lists factors 

to be considered by the court, and states:

‘The purpose o f this section is to recognize that child care, household 

management and financial provision are the joint responsibilities o f  

the spouses and that inherent in the marital relationship there is 

equal contribution, whether financial or otherwise, by the spouses to 

the assumption o f these responsibilities, entitling each spouse to the

’ ' ’ S .4 (3 )o f the  FLA.
™  S.4(5) o f  the FLA.

Fodden, Family Law (Concord, Ont.; 1999), 220.
Ibid.

™ S.5(6 )o f the  FLA.

225



equalization o f the net family properties, subject only to the equitable 

considerations set out...

These equitable considerations include failure to disclose debts or liabilities 

that existed at the time o f  the marriage, or the fact that debts or liabilities that 

would reduce the other spouse’s net family property were incurred recklessly 

or in bad faith. The court may also have regard to whether a spouse 

intentionally or recklessly depleted his or her net family property, or to the 

fact that the payment is ‘disproportionately large’ for a period o f  

cohabitation that lasted less than five years. The usual equalizing payment 

may also be unconscionable where one spouse paid a ‘disproportionately 

larger’ amount o f  debts or liabilities for the support o f  the family. Finally, 

the court may have regard to a written spousal agreement, or to ‘any other 

circumstance relating to the acquisition, disposition, preservation, 

maintenance or improvement o f  property’, such as repair works or extra
725mortgage payments.

D. Protective Measures

The FLA contains a number o f  measures aimed at dispute resolution and 

protection from improvident transactions. For example, a spouse or former 

spouse may apply to the court to determine any matter regarding 

entitlements under section 5 o f  the Act within two years o f  the grant o f  a 

divorce or within six years o f  separation. The court may then make a range 

o f  orders, such as payment o f  sums due or the transfer or sale o f  property.’^̂  

The court may also make an order for the possession or preservation o f  

p r o p e r t y . W h e r e  it appears that a spouse may improvidently deplete his or

S.5(7) o f  the FLA. 
S .5(6)ofthe  FLA. 

’“ s.  9 o f  the FLA.
S. 12 o f  the FLA.
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her net family property, the other spouse may apply for a division as if the 

couple were separated.

E. The Matrimonial Home

Both spouses have an equal right to possess a matrim onial hom e,™  defined 

as a property in which a person has an interest and which is (or was, at the 

time o f  separation) occupied by the person and his or her spouse as their 

family r e s i d e n c e . T h e  status o f a matrim onial home is not immutable. A 

residence may cease to be a matrimonial home if  it is no longer occupied as 

such prior to s e p a r a t i o n . T h e  right o f equal possession applies irrespective 

o f  ownership, but where only one spouse has an interest in the home, the 

other spouse’s right to possession is m erely a personal right against the 

owning s p o u s e . T h e  right to equal possession ends on termination o f the
733marriage, unless a separation agreement or court order specifies otherwise.

In general, no interest in the matrimonial home may be disposed o f or 

encumbered without the other spouse’s consent, except by court order, 

unless consent has been waived under a separation agreement. A disposition 

in breach o f  these requirements may be set aside by the court, unless the 

person holding the interest or encum brance at the tim e o f  the application 

acquired it in good faith, for value and without notice that the property was a

™  S .5 (3 )o fth e  FLA.
S. 19(1) o f  the FLA. These rules only apply where a matrimonial home is situated in 

Ontario; s.28 o f  the FLA.
™ S .1 8 ( l ) o f t h e  FLA.

It is also possible to designate a property as the matrimonial home, in which case the 
designation may be registered. Where a designation is made by both spouses, the effect o f  
registration is that any other matrimonial property ceases to be such. However, if  a 
designation by one spouse only is registered, any other matrimonial home remains such. A 
designation remains in force until it is cancelled; s.20 o f  the FLA.

S.19(2)(a) o f  the FLA.
™  S .1 9 (2 )(b )o fth e  FLA.

This does not apply to the acquisition o f  an interest in property by operation o f  law; 
s .2 1 (5 )o fth e  FLA.
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matrimonial home. The transferee is entitled to rely on a declaration by the 

disposing spouse or his attorney, unless he had notice to the contrary.

The court may also award exclusive possession of the matrimonial home or 

any part o f  it to one spouse, or provide for the preservation o f  the home and 

its contents. This applies irrespective o f  ownership, and breaching an order is 

a criminal offence. In deciding whether to make an order for exclusive 

possession, the court is directed to consider particular factors, such as the 

best interests o f  the children. ’^^The court may also consider the parties’ 

financial positions, the terms o f  any written agreement, the availability o f  

other suitable and affordable accommodation and any violence committed by 

a spouse against the children or the other s p o u s e . O r d e r s  may be varied or 

discharged later, if there has been a material change in circumstances.^^* The 

court may also direct a spouse to whom it gives exclusive possession o f  the 

home to make periodic payments to the other spouse, or direct that particular 

contents should either remain in the home or be removed from the home for 

the use o f  a spouse or child. A spouse may also be ordered to pay for repairs
739or maintenance.

F. Support Obligations under the FLA

As noted previously, the FLA generally provides for financial support o f  

spouses and children, up until divorce. Where the divorce decree does not 

deal with support issues, orders under the FLA will continue in force^"*^

S.21 o f  the FLA. I f  a spouse o r o ther person m akes a false statem ent in this regard , he o r 
she m ay be ordered  to  substitu te o ther real property for the m atrim onial hom e, or to  set 
aside money to  replace it. The sam e applies to a transferee w ho knew  that the statem ent 
m ade was false, w here tha t person subsequently  conveycd the property to another; s.24(g) o f  
the FLA.

This includes the possib le d isruptive effects o f  m oving to  o ther accom m odation, as well 
as the ch ild ’s own preferences, w here these can be reasonably established.
” ’ S.24 o f  the FLA.

S.25 o f  the FLA.
S.24 o f  the FLA.
S.36 o f  the FLA.
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unless discharged or varied.^'*' It is therefore necessary to examine support 

obligations under both the FLA and the Divorce Act.

The FLA provides that spouses are obliged to support both themselves and 

the other spouse, in accordance with need, to the extent that they are capable 

o f  doing so/**^ Both parents are also obliged to support m inor children who 

are unmarried or in full time education, as far as they are able/'*^ On 

application, the court may order a person to provide for his or her 

dependents.^'*'* The court may set aside any provision in a domestic contract 

relating to support. This power may not be excluded, and applies where the 

provision results in unconscionable circum stances, or relates to a dependent 

who qualifies for support out o f  public funds, or where there is a default in 

payment at the time o f  the application.^"*^

The purpose o f  a child support order is to recognise the parental obligation to 

provide for children, and apportion that obligation in line with the child 

support guidelines.^^*^ A spousal support order is intended to recognise the 

recipient spouse’s contribution to the relationship, and also the economic 

consequences o f  the relationship for the recipient. It should also ‘share the 

economic burden o f  child support equitably’, and make ‘fair provision’ to 

assist the recipient ‘to become able to contribute to his or her own

S .3 7 o fth e F L A .
S .3 0 o fth e  FLA.
S.31 o f  the FLA. This does not apply to a child o f  16 years or over, who has withdrawn 

from parental control. However, ‘child’ has an extended definition. Interestingly, the FLA 
also makes a non-minor child liable to support a parent who has ‘cared for and provided 
support for the child’, in accordance with need and to the extent that the child is capable o f  
doing so.
''** The application may be made not only by the dependent or his or her parent, but by a 
variety o f  administrative bodies, where benefits are being provided for a dependent’s 
support. In Ireland, the Social Welfare Acts o f  1989 and 1990 require a ‘liable relative’ to 
maintain his or her dependents (including a divorced spouse) and to reimburse the State for 
any social welfare payments made to a dependent person; see further Cousins, Social 
Welfare Law  (Dublin, 2002), 224.

S.33 o f  the FLA.
The guidelines may be deviated from in certain cases: s.33(12)-(14) o f  the FLA.
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support’. I t  is also designed  to relieve financial hardship, w here  this has 

not already been done through orders in respect o f  family property  or the 

matrimonial home.^'^*

The Act lists factors to be considered in evaluating need, in respect o f  the 

m aking o f  any support o rd e r7 ‘*̂  These are largely standard, and em phasise 

both self-sufficiency and caring r e s p o n s i b i l i t i e s , s u c h  as the desirability  o f  

the dependent rem ain ing  at hom e to care for a child. W here the dependent is 

the payor’s spouse, factors for consideration include w hether the dependent 

has caring responsibilities for a non-m inor but dependent child,^^' and the 

effect o f  childcare responsibilities on the dependen t’s career developm ent 

and earnings. A n y  dom estic  duties undertaken by a spouse for the family 

must be evaluated as i f  that labour had been performed in rem unerative 

em ploym ent, and the earnings contributed to the support o f  the respondent or 

the family.

Conduct does not affect support entitlements, and is generally disregarded in 

determining the am oun t o f  support ordered, unless it w as ‘so unconscionable 

as to constitute an obvious and gross repudiation o f  the re la tionship’. 

Kronby regards this as ‘a very high threshold, calling for som ething 

outrageous, or, at a m in im um , the formation o f  an econom ic union between

'“' s .s a c s )  o f  the FLA.
’“*8 .33 (8 ) o f  the FLA.

N ot merely orders in favour o f  spouses, as is usually the case.
Factors include the current and future means o f  both parties; the capacity o f  the 

dependent to contribute to his or her own support; the age and health o f  both parties, the 
parties’ previous standard o f  living; the measures which might make it possible for the 
dependent to becom e self-supporting and the cost and tinie-scale o f  those measures; the 
legal obligation o f  the supporting party to provide for others and any contribution by the 
dependent to the supporting party’s career potential. Where the dependent is the payor’s 
spouse, the length o f  the cohabitation period must be considered.

E.g. a disabled child.
S.33(9) o f  the FLA. Kronby comm ents that ‘it is very difficult to distinguish between 

entitlement and amount o f  support, and no reliable precedents exist as to the interpretation 
and administration o f  this rule’ (Kronby, Canadian Family Law  9'*' edn (Toronto, 2006) 
(hereafter ‘Kronby’), 34).
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the claimant and a third party’^̂  ̂ -  though, if the purpose o f a spousal 

support order is indeed to recognise contributions and compensate for the 

economic consequences of a relationship, it is not clear why forming a 

subsequent relationship should affect the quantum of support.

Compensatory support may be awarded under the FLA. This may arise 

where a homemaker lost income or career opportunities due to caring 

responsibilities, although as Kronby notes, compensatory awards may be 

limited to half the actual economic loss suffered ‘on the theory that because 

the claimant agreed to stay home, she should bear one-half of the risk of 

loss’.C o m p e n s a tio n  may also be granted to a spouse who contributed to 

the other spouse’s career.

The order made may be for a periodic payment or a lump sum or property (in 

trust or ab so lu te ly ) ,a lth o u g h  it appears that ‘[pjeriodic support, without 

an element o f “compensation”, is far more common’ than lump sum 

compensation awards.^^^ This seems to be ‘because o f the virtual 

impossibility o f accurate assessment and the fact that a lump sum cannot be 

later varied if circumstances change’.’ *̂ This differs significantly from the 

view o f the Supreme Court o f Canada (‘the SCC’) in Moge v. Moge^"^ 

regarding spousal support awards under the Divorce Act (discussed below).

Unlike child support, which is calculated in accordance with a statutory 

formula,^^® there is no particular formula or percentage requirement for 

spousal support, although Kronby notes that some case law ‘speaks of

Ib id
Ibid.
Ib id
Lump sum and property orders may only be made for the provision o f  necessities or to 

prevent the dependent from being or becoming a public charge; s.34(2) o f  the FLA.
Kronby, supra  n.752, 34.
Ibid, 46.
M oge V. M oge [1992] 3 SCR 813.
F ederal C h ild  Support G uidelines (PC 1997-469, effective May 1, 1997).
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presumptively equalizing income after a long marriage’ However, there is 

currently an attempt to establish advisory guidelines for spousal s u p p o r t /^

G. Support Obligations under the Divorce Act

Child support under the Divorce Act^^^ is again calculated in accordance 

with a statutory formula.^^'' Spousal support may be claimed at any time 

during or after the divorce proceedings. Support may be ordered for a 

definite or indefinite term, may be periodic or lump sum or both, and may be 

subject to conditions.

It has been emphasised that spousal support is not aimed at the equalisation 

o f  income after divorce, even in lengthy m a r r i a g e s . U n d e r  the Divorce 

Act, the court must consider ‘the condition, means, needs and other 

circumstances o f  each spouse’, including the length o f  time the spouses 

cohabited, the functions performed by each during cohabitation, and any 

agreement, order or ‘arrangement’ relating to the support o f  either spouse.’^̂  

Misconduct is not to be r e g a r d e d . F o u r  statutory objectives are set out:’ *̂ 

to recognise the economic consequences ol'thc marriage and its breakdown; 

to apportion the financial consequences o f  child care, over and above child 

support payments, between the spouses; to relieve any economic hardship of 

the spouses arising from the breakdown o f  the marriage, and insofar as is 

practicable, to promote each spouse’s economic self-sufficiency within a 

reasonable period. The first two objectives are compensatory, and the second 

two are not. Finally, child support is prioritised over spousal support.^^^

Kronby, supra  n.752, 35.
Spousal Support A dvisory  G uidelines, discussed below. 
S. 15.1 o f  the Divorce Act.
F edera l C hild  Support G uidelines (PC 1997-469). 
Irving  V. Irving  (1988) 17 RFL (3d) 3 18 (BC SC).
S. 15.2(4) o f  the Divorce Act.
S .15.2(5) o f  the Divorce Act.
S. 15.2(6) o f  the Divorce Act.
S. 15.3(1) o f  the Divorce Act.
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Historically, most emphasis was placed on considerations o f  need and self- 

sufficiency, and the desirability o f a ‘clean break’.™ Despite the language of 

the statutory objectives, it appears that a causal link between need and the 

marriage is not required: in Dillon v. DillonJ^^ the wife developed a 

debilitating mental illness after separation, and was held to be entitled to 

spousal support because during the marriage she had sacrificed her own 

career for the sake of her husband’s.

Several cases have suggested that economic disadvantage is more likely to 

be attributed to the marriage relationship in long-term, ‘traditional’ 

marriages involving gender-based role division.™ Some recognition must be 

given to the length and history of the marriage, even where a ‘traditional’
7 7 ^wife has made little effort at achieving self sufficiency. Long-term 

homemaking and childcare duties can clearly hamper an older wife’s ability 

to become self-supporting. In this situation, it may be inappropriate to limit 

spousal support to a defined period.™ In Moge v. Moge'''^ (discussed 

below), the SCC considered that the distinction often drawn between 

‘traditional’ and ‘modern’ marriages was not always useful, as support might 

be appropriate or inappropriate in either case depending on the 

circumstances. Furthermore, while the Divorce Act requires the court to 

‘recognise’ economic disadvantage, this does not mean that the claimant is 

entitled to full compensation, as apart from the possible lack o f resources for 

this, both the advantages and disadvantages o f the marriage should be 

equally shared.™

™  See Rogerson, ‘The Canadian Law o f  Spousal Support’ (2004) 38 Fam. L.Q. 69 
(hereafter ‘Rogerson’), for an account o f  the developm ent o f  Canadian spousal support law.

DiHon V. D illon  (1996), 27 FRL (4*) 197.
™  E.g., Pelech  v. Pelech  [1987] 1 SCR 801.

Fisher v. Fisher (2001), 12 RFL (5"’) 348.
Pensaert v. Pensaert (1990), 26 RFL (3d) 378.
M oge V. M oge  [1992] 3 SCR 813; SCC.
Elliot V. Elliot ( \9 9 3 ), 48 RFL (3d) 237.
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Overall, while the clean break model ‘did entail predictability and certainty’, 

‘it had serious failings on the fairness front’ and ‘was seen as contributing to 

the feminization o f  p o v e r t y T h e  SCC responded to these criticisms in the 

most important decision in recent years regarding spousal support, Moge v.
778Moge, setting out a series o f  principles applicable to the award o f  spousal 

support under the Divorce Act. The decision has been hugely influential, not 

only in Canada but in jurisdictions such as Australia.

Moge is particularly important because it clarifies why spousal support may 

be awarded and how quantification should be approached. The case involved 

a Polish couple who divorced following a lengthy marriage. The former wife 

had been unable to become self-supporting but her child and spousal support 

were terminated on the husband’s application. On appeal, the SCC moved 

away from a needs-based approach, emphasizing that inability to attain self- 

sufficiency is not the only basis for spousal support, and acknowledging that 

previous judicial attitudes to self-sufficiency were often parsimonious. The 

correct focus should be on the extent to which the marriage impaired or 

enhanced the economic prospects o f  either spouse (that is, compensatory 

principles), as marital role division will almost invariably increase one 

spouse’s economic need.

The court noted that the financial consequences o f  marriage breakdown are 

not limited to the loss o f  earning capacity due to childcare or homemaking 

duties, but extend to matters such as the loss o f  seniority or opportunities for 

promotion, the loss o f  benefits such as pension plans and medical insurance, 

and the loss o f  opportunities to upgrade skills through on-the-job training. 

Spousal support may be a way to compensate for losses o f  this kind, and also 

for future losses attributable to ongoing childcare responsibilities and the 

associated financial detriments. Arguments that loss o f  opportunities resulted

Rogerson, supra n.770, 78-79.
™ Moge V. Moge [1992] 3 SCR 813; SCC, 17 December 1992 (unreported citation used 
hereafter).



from personal choice were dismissed: McLachlin J considered that a 

‘formalistic view o f causation can work injustice’, and that ‘[h]ypothetical 

arguments after the fact about different choices people could have made 

which might have produced different results are irrelevant, unless the parties 

acted unreasonably or unfairly’.™ Rather than blaming the wife for alleged 

inaction or failures, it is necessary to look at ‘the actual social and personal 

reality o f the situation in which she finds herself and judge the matter fairly 

from that perspective’7^° Significantly, the court felt that expert evidence as 

to the economic effects o f homemaking and caring responsibilities would not 

usually be required, and that the court could and should take judicial notice 

o f studies on the general economic effects o f divorce on women.

Rogerson notes that the SCC did not focus solely on disadvantages resulting 

from marriage, but

'also emphasized the need to consider the economic advantages 

conferred by the marriage, specifically the advantage conferred upon 

the husband, as a result o f  the w ife’s economic sacrifices, o f  an 

enhanced earning potential because o f  his ability to pursue his 

economic goals unimpeded by fam ily responsibilities. Thus the
) 781compensatory principle... also had a restitutionary dimension

All contributions must be recognised, not merely monetary ones. If 

contributions are not compensated for in the division o f assets, it may be 

appropriate to do so through spousal support awards. Marriage per se does 

not automatically entitle a spouse to support payments. Both spouses may

17 December 1992,78.
17 December 1992, 79 (per McLachlin J). 
Rogerson, i’z/pra n.770, 83.
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have made sacrifices which balance each other out, with the result that there 

is no call for compensation.^*^

The court also emphasised that, contrary to previous doctrine, support 

awards may have a role to play in relation to the equitable distribution o f  

resources. It would be unjust if  a lack o f  capital assets meant that the weaker 

party could only obtain a needs-based payment, while the stronger party was 

left with high earning power, which might very well have been built up 

during the marriage.

MacDonald and Wilton comment o f  the decision in Moge that, although 

there has been a significant ‘shift away from “means and needs” as the 

exclusive test’ for support, this ‘does not ignore “means and needs” ... but 

places them in the much wider context o f  the objectives’. *̂̂  As the SCC 

noted in Moge, the four objectives set out in the Divorce Act™  are not 

necessarily independent o f  one another, but may overlap, and all four must 

be taken into account when dealing with support issues. It is not enough that 

one objective, such as self-sufficiency, has been attained, as other objectives 

may still require support payments. Furthermore, achieving self-sufficiency 

is not an absolute requirement, as it may not be appropriate in all
7 0 c

situations. As L ’Heureux-Dube J commented,

‘Many proponents o f  the deemed self-sufficiency model effectively 

elevate it to the pre-eminent objective... The objective o f  self- 

sufficiency is only one o f  several objectives... and... is tempered by 

the caveat that it is to be made a goal only “in so far as practicable ”.

It is also possible that the state will have a role to play in supporting a sick or disabled 
fonner spouse, for instance because the other spouse may not have sufficient means to pay. 

MacDonald and Wilton, The 2006 Annotated Divorce Act (Toronto, 2005), 164.
S. 15.2(6) o f  the Divorce Act,
For instance, where an elderly homemaker has been absent from the workforce for many 

years.
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This qualification militates against the kind o f  “sink or swim ” stance
j 786upon which the deemed self-sufficiency model is prem ised’.

L’Heureux-Dube J also felt that the ‘social phenomenon’ o f  the feminization 

of poverty militated against a strict self-sufficiency doctrine, taking judicial 

notice of empirical evidence in this regard.^^^ She concluded that women’s 

‘decline into poverty cannot be attributed entirely to the financial burdens 

arising from the dissolution of marriage’, but that ‘there is no doubt that
788divorce and its economic effects are playing a role’.

Rogerson considers that "Moge was a remarkable decision both for its strong 

grounding in the sociological reality o f  women’s lives and for the Court’s 

willingness to engage seriously with the theoretical underpinnings of the 

modern spousal support obligation’. S h e p p a r d  considers that the court in 

Moge ‘demonstrated a willingness to apply a substantive conception of 

gender equality to questions of spousal support’. H o w e v e r ,  she considers 

that the decision ‘did not address the larger societal context’, such as 

discrimination in the labour market or immigration. She therefore queries the 

adequacy of the ‘privatized legal remedy to women’s economic 

insecurity’.^ '̂ She further notes that ‘[djespite L’Heureux-Dube J.’s review 

of  some of the important sources of economic disadvantage flowing from 

marriage, she did not discuss how to quantify these economic disadvantages 

for the purpose of assessing the appropriate amount and duration of spousal 

support’. T h i s  is also emphasised by Payne, who concludes that 

‘[a]lthough judges should not ignore the devastating economic effect of 

divorce on women and children, it does not follow that judges can rely on

M oge V . Moge, SCC, 17 December 1992, 47.
SCC, 17 December 1992 ,47  et seq.
SCC, 17 December 1992, 48.
Rogerson, n.770, 83.
Sheppard, ‘Uncomfortable Victories and Unanswered Questions; Lessons from M oge' 

(1994-1995) 12 Can. J. Fam. L. 283, 285 (hereafter ‘Sheppard’).
Ibid.
Ib id . 298.
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extrinsic research data to fix the amount o f spousal support in a particular

Rogerson notes that, following Moge, ‘spousal support awards in Canada 

became much more generous and spousal support re-emerged as a 

significant legal obligation’7^'' However, the emphasis on compensatory 

theory ‘created difficulties for lower courts as they tried to work out its 

specific limitations’ Ironically, difficulties in evaluating economic loss 

were solved by renewed resort to concepts of need, as ‘[a] spouse in need 

was presumed to be suffering economic disadvantage as a result o f the 

marriage; and conversely, a spouse not in need was presumed not to have 

suffered any economic disadvantage as a result o f the marriage’. N e e d  

was then measured against the marital standard o f living, at least in longer 

marriages. Accordingly, ‘the compensatory model o f spousal support started 

to collapse into something that resembled a more traditional support 

model’. R o g e r s o n  also considers that compensatory theory was resisted by 

many judges, both because o f difficulties in implementation and because 

they felt it was too broad or too restrictive (for instance, in dealing with an ill 

or disabled s p o u s e ) . T h e  SCC responded to these concerns in Bracklow v. 

Bracklow.̂ '̂̂

In Bracklow, the divorced appellant sought support from her former 

husband, as she was no longer able to work owing to physical and 

psychiatric problems. The trial judge had held that no support obligation 

arose where economic hardship did not result from the marriage itself or its

Ibid.
Rogerson, supra  n.770, 83. W riting in 1988, McDaniel noted that, ‘[c]ontrary to public 

belief, fewer than 5 per cent o f  women receive alimony after divorce’: McDaniel, ‘The 
Changing Canadian Family: W om en’s Roles and the Impact o f  Fem inism ’, in; Burt, Code 
and Dorney, Changing Patterns: Women in Canaa'a (Toronto, 1988), 114.

Rogerson, supra  n.770, 84.
Ibid.. 85.
Ibid.
Ibid, 86.
Bracklowv. Bracklow [\999] I SCR 420.
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breakdown. On appeal, the SCC held that it is essential to distinguish

between the roles of the spouses during marriage, and their roles on marriage

breakdown. Spouses during marriage owe each other mutual support, but

there is no presumption o f support rights after m a rr ia g e .H o w e v e r , ‘the

relationship that is established and the expectations that may reasonably
801flow from it’ may give rise to a duty o f support.

The court recognised three conceptual justifications for spousal support: 

compensatory, contractual and n o n -co m p e n sa to ry .T h ese  were based on 

two competing models of marriage. The ‘basic social obligation’ model 

would require a former spouse to provide for an ex-spouse, at least partially, 

because o f the obligations undertaken in marriage and the parties’ 

interdependence. The ‘independent’ model o f marriage views the spouses as 

equal and independent economic actors who should be entitled to a financial 

‘clean break’ on marriage breakdown and encouraged to achieve self- 

sufficiency.**^^ Often, neither model would be fully appropriate to a 

particular marriage, and in either case, basic obligations could be altered 

contractually.

McLachlin emphasised that ‘[b]oth the mutual obligation model and the 

independent, clean-break model represent important realities and address 

significant policy concerns and social values’. N e i t h e r  theory could 

achieve a just law o f spousal support on its own. Self-sufficiency and 

independence must be encouraged, particularly if people are to form new 

relationships, but

800 , 3 ( 1̂̂  420; p er  McLachlin J, para 21.
* 0 1  [ ] 9 9 9 ] 1 SCR 420; p er  McLachlin J, para 44 (em phasis in original).

[1999] 1 SCR 420; p er  McLachlin J, para 15.
[1999] 1 SCR 420; p e r  McLachlin J, paras 23-24.
As she then was.

“ ^[1999] 1 SCR 420, para 32.

239



it is also important to recognize that sometimes the goals o f  

actual independence are impeded by patterns o f  marital dependence, 

that too often self-sufficiency at the time o f  marriage termination is 

an impossible aspiration, and that marriage is an economic

partnership that is built upon a premise (albeit rebuttable) o f  mutual
. , 8 0 6  support .

Considering that ‘[t]he real question... is whether the state should 

automatically bear the costs o f  these realities, or whether the family, 

including former spouses, should be asked to contribute to the need, means 

permitting’, McLachlin J stated that the legislature required courts to 

consider the means and needs o f  the p a r t i e s . S h e  concluded that the court 

was not required to choose between the two models o f  marriage, but to 

‘[apply] the relevant factors and [strike] the balance that best achieves justice 

in the particular case’. °̂*

While contractual obligations (e.g. in a separation agreement) must be 

considered, they are not binding. Compensatory principles, as outlined in 

Moge, relate to contributions made during marriage and losses resulting from 

the marriage. Both contractual and compensatory support are based on the 

premise o f  equality: the parties should receive what they have freely 

bargained for, and what they have lost due to the marriage and its 

breakdown, subject to a duty to mitigate loss by attempting to achieve self- 

sufficiency. Non-compensatory support is based on considerations o f  need 

and ability to pay.

McLachlin J considered the three conceptual bases for entitlement to spousal 

support as the ‘starting position’, and noted;

[1999] 1 SCR 420; per  McLachlin J, para 32. 
*"[1999] 1 SCR 420, para 32.
®°®[1999] 1 SCR 420, para 32.
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contract and compensation are not the only sources o f  a support

obligation. The obligation may alternatively arise out o f  the

marriage itself. Where a spouse achieves economic self-sufficiency 

on the basis o f  his or her own efforts, or on an award o f  

compensatory support, the obligation founded on the marriage itself 

lies dormant. But where need is established that is not met on a 

compensatory or contractual basis, the fundamental marital 

obligation may play a vital role. Absent negating factors, it is 

available, in appropriate circumstances, to provide ju s t support

Payne and Payne argue that Bracklow emphasises that the compensatory 

model o f support espoused in Moge ‘was not intended to provide a strait- 

jaci<et’ based on the evaluation o f gains and losses resulting from the 

marriage.^'® While Moge rejected undue focus on self-sufficiency, this does 

not mean that it is irrelevant; ‘fnjeeds and m eans... have not been relegated 

to an inferior status by the notion o f compensatory support’.*" Indeed, this

was emphasised by L’Heureux-Dube J herself, both in Moge and writing

extra-judicially.*’̂

However, Bracklow is not unproblematic. Rogerson criticises the decision, 

arguing that the SCC ‘articulated no coherent concept o f non-compensatory 

support and offered little concrete guidance about how to shape awards 

based on “need” alone’. I n s t e a d ,  the SCC focused on the statutory 

language, and on rejecting the view that spousal support under the Divorce 

Act is based on any dominant model or philosophy. The result is that 

Canadian law now recognises three different bases for spousal support, ‘but 

has left unanswered many questions about the nature o f each type o f claim

®°‘’ [1999] I SCR 420, para 49.
Payne and Payne, Canadian Family Law 2"‘* edn (Toronto, 2006) (hereafter ‘Payne and 

Payne’), 242.
Ibid. 243.
L’Heureux-Dube, ‘Economic Consequences o f  Divorce: a View from Canada’ (1994) 31 

Hous. L. Rev. 451, 481.
Rogerson, supra n.770, 91.
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and the inter-relationship between the different kinds o f  support’,®''* which 

creates both normative and practical difficulties. The difficulties for 

practitioners were emphasised by Selick, who commented o f  the ruling;

‘All we know fo r  sure is that from now on, whenever a trial judge  

hands down a decision on spousal support, it will pay lip service to 

the Bracklow decision, reciting the three categories o f  support 

justification..., then selecting some dollar amount between zero and  

infinity which can still, apparently, come out o f  thin

There has been some debate as to the circumstances in which the terms o f  a 

separation agreement or domestic contract may later be overborne. The 

Divorce Act provides that the court may vary spousal support awards where 

there has been ‘a change in the condition, means, needs or other 

circumstances o f  either former spouse’.*’  ̂ A trio o f  cases known as the 

Pelech trilogy held that a support provision or waiver o f  support in an 

agreement could only be overridden if there was a causal connection 

between the need for support and the marriage, together with a radical 

change in circumstances.^’  ̂ Rogerson comments that ‘the narrow and strict 

interpretation o f  the causal link... mean[s] that it was used more often to 

deny connection than to find it’.^'*

Thus, the change had to relate to the economic consequences o f  the roles o f  

the parties in the marriage, rather than to external factors.®'^ If the matter 

relied on as constituting a material change was known or foreseeable at the 

relevant time, it could not be relied on as a basis for v a r i a t i o n . T h i s  was

Ibid.. 94.
Selick, ‘The Supreme Cop-out’, http://vvvvvv.familvlawcentre.corn/05cases-n- 

com m ents/articles/902-suprem e-cop-out.html (accessed 26 October 2007).
S. 17(4.1) o f  the D ivorce Act.
Pelech  V. P elech  [1987] I SCR 801. This case was taken under the 1968 D ivorce Act.
Rogerson, supra  n.770, 78.
E.g. the developm ent o f  a terminal illness.
G(L) V. B(G) (1996), 21 RFL (4*'’) 234.
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criticised by Sheppard as it upheld ‘so-called private ordering... ‘even in the 

face o f  dramatic economic inequalities’.^ '̂ Similarly, Bailey noted that a 

policy o f  non-intervention ignores imbalances in negotiating power and may 

perpetuate discrimination and disadvantage.*^^ However, in Miglin v. 

M iglin^^^ the SCC held that this approach applied only under previous 

legislation.

H. Domestic Contracts

The FLA permits various classes o f  ‘domestic contract’, including both 

marriage contracts and separation agreements. Marriage contracts may 

govern the spouses’ property and support rights and obligations during or 

after marriage, but cannot limit spousal rights regarding the matrimonial 

home.*^^ Separation agreements may cover the same matters, but may also
S26 S27 *deal with custody and access issues. Formalities apply, but there is no 

requirement o f  independent legal advice. Terms respecting children may be 

disregarded by the court in the best interests o f  the child or where the 

support agreed is unreasonable having regard to the child support guidelines. 

The court may also make spousal support orders under the FLA, despite any 

waiver o f  support rights in a domestic contract, if the waiver is 

unconscionable.*^*

Sheppard, supra  n.790, 289.
Bailey, 'Pelech, Caron, and Richardson' (1989-90) 3 CJWL 615.
M iglin  V . M iglin  [2003] SCJ N o. 21.
S.51 o f  the FLA. Until 1978, spouses could not validly make an agreement in 

contemplation o f  future separation, as this was void on public policy grounds. Prenuptial 
property settlements were permitted, if  they were expressed to be in contemplation o f  
marriage rather than separation.

S.52 o f  the FLA.
*“ S ,5 4 o fth e F L A .

Both types o f  agreement, and any amendment or rescission o f  either, must be in writing, 
signed by the parties and witnessed: s .55 o f  the FLA.

The court may also make support orders if  the spouse is receiving welfare payments, or 
there has been a default in agreed contractual support payments.
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The court may set aside a domestic contract, or any provision o f  it, under
87Qcertain circumstances. Both parties are obliged to act in the utmost good 

faith, and to make full financial disclosure, even if this is not requested. Two 

general principles must be balanced. Settlements are encouraged, so 

agreements must generally be upheld. However, unconscionable exploitation 

will not be tolerated.

A separation agreement cannot bind a divorce court with regard to support. 

Even so, Kronby considers that ‘separation agreements are not lightly 

disregarded’.* '̂ The SCC has generally held that the weight given to the 

support provisions in a separation agreement will depend on the extent to 

which it carries out the provisions o f  the relevant sections o f  the Divorce 

Act.«'^

/. A lternate D ispu te Resolution

Canada places considerable emphasis on the promotion o f  settlement in 

family law cases through alternative methods o f  dispute resolution. These 

methods range from mediation and arbitration''*^^ to a structured system of 

case conferences. Occasionally methods o f  alternate dispute resolution may 

be combined, as where the parties agree to mediation, on condition that if 

mediation fails the mediator will become an arbitrator, capable o f  making a 

binding a w a r d . A n  arbitration award is binding on the parties, and is 

enforceable by the court as if it were a court judgment.

For exam ple, i f  a party fa iled  to d isc lo se  significant assets or liab ilities at the tim e the 
contract w as m ade, or i f  one party did not understand the nature or con seq u en ces o f  the 
contract, or o therw ise in accordance w ith the law  o f  contract; s .56 o f  the FLA.

K ronby, su p ra  n .752, 21.
Ibid., 22 .
S .15 and s .17 o f  the D ivorce  A ct.
F am ily  arbitration is availab le  in all Canadian provinces except Q uebec.
A s K ronby n otes, how ever, there ‘has been little jurisprudence on the duties and 

obligation s o f  a m ediator/arbitrator in a fam ily  d isp ute’, and it can often  be ‘d ifficu lt to  
determ ine w hich role one is in at som e stage o f  the p rocess’ (K ronby, su p ra  n .752, 165).
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Arbitration awards may be varied or set aside by the court in limited
835circumstances, and may be appealed on a question of law, fact or both. 

However, Kronby comments that very few arbitration awards are appealed, 

and that courts are generally reluctant to intervene with an award, unless 

there is evidence that the arbitrator acted on incorrect principles, disregarded 

material evidence or misunderstood evidence.

J. Reform

Arbitration has been the cause o f some controversy in Ontario in recent 

years, following suggestions by some Muslims that Muslim family law cases 

should be arbitrated according to Sharia principles, to the exclusion of the 

civil law. This was already possible due to ‘choice o f law’ provisions in the 

Ontario Arbitration Act 1991,*^^ but led to fears that Muslim women would 

be disadvantaged by pressure to opt out o f the safeguards o f the civil system. 

The Ontario government subsequently excluded the choice o f foreign or
o-j o

religious law from all arbitrations.

Korteweg contends that ‘[b]y not seriously engaging in an attempt to 

conduct religious arbitration with government oversight, where that 

oversight would have focused on issues o f gender equality, Ontario quite 

possibly left these women with fewer protections’.*̂  ̂ However, as Kronby 

notes, ‘one may assume that parties who want faith-based arbitration will 

continue to do it. and that they were never likely to seek enforcement outside 

o f their communities anyway’.*'*'̂  Finally, it has been argued that the focus 

on religious and multi-cultural issues meant that the flaws o f the Arbitration

S.45 o f  the Ontario Arbitration Act 1991, as amended. W aiver o f  the right o f  appeal is 
now prohibited.

Kronby, AMpra n.752, 171-172.
Hereafter ‘the Arbitration A ct’.
Family Statute Law Amendment Act 2006.
Korteweg, ‘The Sharia Debate in Ontario’ (2006) 18 ISIM R eview 50, 51 (hereafter 

‘K orteweg’).
Kronby, supra  n.752, 175.
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Act itself were overlooked. Korteweg argues that the Arbitration Act ‘did 

not adequately deal with institutionalized power imbalances between men 

and women regardless o f  their religious affiliation or practices. Yet, rather 

than debating the way arbitration can reinforce such power imbalances, the 

focus o f  the debate was on how sharia threatened wom en’s equality...

It has already been noted that child support has been reformed through 

statutory guidelines. The current focus, at federal level, is on spousal 

support, as Canadian law ‘has undergone a dramatic evolution’ since the 

1980s, and reacted against ‘the unfairness o f  the clean break model’. 

Rogerson argues that ‘this expansion has been driven in large part by a 

concern to fairly compensate women for what typically continues to be their 

disproportionate assumption o f  child-rearing responsibilities under current 

family structures’.*'̂  ̂ However, the changes have been problematic: 

Rogerson argues that the current law is ‘somewhat uncertain and 

unpredictable in its actual contours’, leading to increasing dissatisfaction and 

a desire for some sort o f  guidelines and structure.^'*'* She contends that 

uncertainty often leads to the abandonment o f  support c l a i m s . T h e  

difficulty she perceives is ‘how to structure our broad support obligation so 

that it does not revert to the traditional model o f  support’, based on ‘needs’ 

and expectations.

In response to these difficulties, Rogerson and Thompson commenced an 

extensive project aimed at devising spousal support guidelines for use in

Korteweg, supra  n.839, 51. This problem may be som ewhat mitigated, however, by the 
provision that fam ily arbitrations are now domestic contracts within the meaning o f  the 
FLA, and are enforceable under that Act, rather than the Arbitration Act. For an account o f  
the changes in arbitration law, see Predko and Gregory, ‘Family Arbitration in Ontario: 
Recent Changes’ (Uniform Law Conference o f  Canada: Edmonton, Alberta: August 2006).

Rogerson, supra  n.770, 70.
Ib id
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family law cases. The first draft Spousal Support Advisory Guidelines^^*^ 

were released in 2005. The SSAG are unusual in that, unlike the child 

support guidelines, they are not intended to be embodied in legislation. The 

objective of the SSAG is rather ‘to bring more certainty and predictability to
847the determination o f spousal support under the federal Divorce A c t\  They 

are informal and will operate on an advisory basis only. They ‘will be used 

to determine the amount and duration o f spousal support within the existing 

legal framework o f the Divorce Act and the judicial decisions interpreting its 

provisions’, and are intended as a ‘practical tool to assist spouses, lawyers,
848mediators and judges in typical cases’, on a voluntary basis.

The SSAG are used to quantify spousal support, not to determine 

entitlement. They do not take account o f prior agreements or provincial 

legislation, and only apply within income limits, and for initial orders.*'*^ 

Two different formulae are proposed to determine the appropriate range of 

spousal support (rather than a specific amount), depending on whether or not 

child support is also p a y a b l e . T h e  focus is compensatory, with an 

emphasis on ‘merger over time’. The authors comment that

‘...as a marriage lengthens, spouses more deeply merge their 

economic and non-economic lives, with each spouse making 

countless decisions to mould his or her skills, behaviours and 

finances around those o f  the other spouse... The formulas... reflect 

the idea that the longer the marriage, the more the lower income

Rogerson and Thompson, Spousal Support A dvisory G uidelines: A D raft Proposal 
(Toronto, 2005);
http://www.justice.gc.ca/en/dept/pub/spousal/proiect/spousal support advisory guidelines 
e.p df (accessed 26 October 2007) (hereafter ‘SSA G ’).

Ibid., Executive Summary, v.
Ib id
That is, not on applications for variation o f  support.
The ‘without child support’ formula focuses on the length o f  the marriage and the gross 

incom e difference between the spouses, and does not focus on budget. The ‘with child 
support’ formula prioritises child support, acknowledging that this usually results in a 
reduced ability to pay spousal support. Both formulae are com plex and require computer 
software, rather like the D iabu ry  method used in England and Wales.
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spouse should he protected against... a differential loss. Merger over 

time captures both the compensatory and non-compensatory spousal 

support objectives that have been recognized by our law since Moge 

and  Bracklow

Since their introduction, the draft SSAG have been extensively considered or 

mentioned, at trial and on a p p e a l . T h e y  are generally regarded as a useful 

benchmark or starting point, which do not restrict the court’s discretion to go 

above or below the suggested range on the facts o f  the case.^^^ However, use 

o f  the guidelines is controversial. Payne and Payne query whether judges are 

in fact entitled to make use o f  the SSAG, either as a starting point or as a 

litmus test for support awards.*^'* The guidelines have no statutory basis, and 

may well conflict with case law. Payne and Payne comment that some 

judges may regard the SSAG as facilitating the exercise o f  their statutory 

discretion, while others may regard them ‘as imposing an unwarranted fetter’ 

on the statutory broad d i s c r e t i o n . T h e y  suggest that the SSAG are less 

likely to be applied by judges specializing in family law, but that all judges 

‘should pay close attention’ to them.^^^ However, judges ‘may be somewhat 

reluctant to overtly apply the guidelines except insofar as their application 

resolves a dilemma generated by conflicting case law in comparable 

situations to the case before them ’.^̂ ^

SSAG, si4pra n.846, para 5.2.
Rogerson and Thompson, ‘The Advisory Guidelines 17 Months Later’ (June 28, 2006; 

http://www.law.utoronto.caydocuments/rot;erson/spousal 17M onths.pdf , accessed 26  
October 2007).

Kronby, supra  n.752, 65.
Payne and Payne, supra  n .8 10, 278.
Ibid.. 278-279.
Ibid., 279.
Ib id
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Chapter 3

Financial Provision on M arital Breakdown in Ireland'

Part I: Introduction

The history o f  matrimonial property rights in Ireland closely resembles that 

in other com m on law jurisdictions, with a m ove from male control to 

separate property  in the nineteenth century. A s elsew here, this has often 

resulted in considerable hardship and injustice for spouses, particularly 

wives, w ho were less able to acquire property. While the resulting trust 

doctrine offered som e protection to wives w ho contributed to the acquisition 

o f  property, this was limited by judicial insistence that ‘contribu tions’ should 

be financial, com bined  with a refusal to attribute a financial value to 

dom estic labour.^

As em phasised in Chapter 2, a ju r isd ic t ion ’s approach to marital property 

greatly depends on its view  o f  marriage. H owever, while Irish law now 

confers extensive redistributive powers on marital breakdow n, the view  Irish 

law takes o f  marriage, let alone o f  matrim onial property, is unclear. Current 

law alternatively em phasises partnership and individualism, resulting in an 

inconsistent approach to marital property, particularly regarding legislation."*

' Part o f  the material for this chapter was published in: Buckley, ‘“Proper Provision” and 
“Property Division”: Partnership in Irish Matrimonial Property Law in the Wake o f  T v. T  
[2004] 3 Irish Journal o f  Family Law 8.
“ In Ireland, the lack o f  career opportunities for married women was enforced in many cases 
by the so-called ‘marriage bar’, effective until 1973, which required women to retire from 
the civil service and banks upon marriage.
 ̂ See, e.g., RK  v. MK, (HC, unreported, 24 December 1978). Even financial contributions 

might not be adequate, as the contribution had to be referable to the acquisition o f the 
property; hence, contributions towards later improvements, or towards items such as 
furniture, were insufficient: see Mee, ‘Trusts o f  the Family Home: the Irish Experience’ 
(1993) Conv. 359, or Delany, Equity and the Law o f  Trusts in Ireland  4''' edn (Dublin, 
2007), 181-208, for an account o f  the law in this area. Finally, even the limited protection o f 
trusts law is now likely to be eroded by impending land reforms which aim to facilitate the 
overreaching o f  unregistered equitable interests purchasers; see Mee, ‘The Land and 
Conveyancing Law Reform Bill 2006: Observations on the Law Reform Process and a 
Critique o f  Selected Provisions -  Part 1’ (2006) 1 l(3 )C P L J 67.

This will be discussed further in Sections B and C o f  this chapter.
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Case law also reveals a clash between judicial ideology and practice, 

particularly in the constitutional context.^ While recent cases demonstrate a 

more partnership-oriented approach,^ the legislative contradictions in this 

area remain problematic.

Irish law is particularly complex due to the Constitution. This sets out 

fundamental rights and norms with which legislation must comply. The 

Constitution determines Irish law’s ( if  not Irish society’s) fundamental 

concept o f  marriage, and may invalidate (or mandate) statutory redistributive 

measures. Financial provision on marital breakdown clearly requires 

consideration o f  the constitutional guarantee o f  private property, but this 

must be considered in conjunction with the constitutional protection afforded 

to the family. Constitutional equality provisions must also be considered, as 

it may be argued that redistributive measures unduly impact on one gender 

(men) in favour o f  the other (women) -  or indeed, that property division is 

mandated, in order to achieve substantive gender equality.

This chapter will commence by examining the constitutional context o f  

property, equality and family issues in Ireland. It will then outline the 

legislative and judicial approaches to partnership concepts. The present 

system for financial provision will then be analysed in detail, as will possible 

legal reforms. Finally, the impact o f  European law on financial provision in 

Ireland will be assessed.’

 ̂ This is discussed further in Sections A and C o f  this chapter.
 ̂Particularly the Supreme Court decision in T  v. r[2002] 3 IR 334.

’ Irish reforms are considered prior to European measures for the sake o f  continuity, but 
European law prevails over national provisions. Hence, European measures may also have a 
considerable reformatory effect on Irish law.
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Part II: Sharing Principles in Irish Constitutional Law

A. Constitutional Protection o f  the Family

Article 41 o f  the Constitution ‘recognises the Family as the natural primary 

and fundamental unit group o f  Society, and as a moral institution possessing 

inalienable and imprescriptible rights, an tecedent and superior to all positive 

law ’.* The State therefore guarantees to protect the family, and also the 

institution o f  marriage, ‘on which the Family is founded’.  ̂ The State also 

‘recognises that by her life within the hom e, w om an  gives to the State a 

support without which the com m on good cannot be ach ieved’.'*̂  

Consequently , the State must ‘endeavour to ensure that mothers shall not be 

obliged by econom ic necessity to engage in labour to the neglect o f  their 

duties in the h o m e’. "

While the dom estic picture painted by Article 41 m ay be considered 

anachronistic, it does appear to import partnership ideology into Irish law. 

The Fam ily  is clearly regarded as a unit and it is plainly envisaged that both 

spouses will m ake equally valuable marital contributions.'^  While the 

husband’s role is implicit (as norm s usually are), explicit recognition is 

given to the worth  o f  hom em aking  and childcare, not only to the family but 

to society. This is consistent with the com m unitarian  v iew, whereby the 

marital partnership is akin to a jo in t  enterprise. '^  Each spouse has an equal

* A rticle 41 .1 .1°.
 ̂ A rticle  41 .3 .1°. The Constitution does not d efin e  the term ‘fam ily , but the Suprem e Court 

has held that it m eans the marital fam ily  on ly  (S ta te  (N ico la o u  v. A n B o rd  U ch td la  [1966] 
IR 5 6 7 ), The application o f  A rticle  41 is therefore restricted.
'“ A rticle 41 .2 .1°.
" A rticle  41 .2 .2°.

H ogan and W hyte note that the C onstitution, un like com m on  law , ‘regards marriage as a 
union o f  eq u a ls’ (H ogan and W hyte, J.M . K e lly : The Irish  C o n stitu tio n  4"’ edn (D ublin , 
2 0 0 3 ) (hereafter ‘H ogan and W hyte’), para 7 .6 .3 6 ). This princip le has been established in a 
series o f  cases w here ‘the doctrine o f  equality o f  sp ouses has resulted in the abolition or 
restriction o f  d iscrim inatory rules or provisions (ib id ., para 7 .6 .3 7 ), e .g . Re Tilson, infants 
{ \ 9 5 \ ] \ K  \ \  The S ta te  (D P P ) V.  [1981] IR 412; f f v .  [19 9 3 ] 2 IR 476 .

T his is d iscussed  further in Chapter 1.
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stake in the marital partnership and each is equally entitled to share in the 

fruits o f the marriage.'"' Accordingly, one might well expect the Constitution 

to mandate a sharing approach to matrimonial property.

However, this is not the case. The judicial interpretation given to Article 41 

has been extremely narrow, based on separationist rather than sharing 

principles and emphasising independence and free will.'^ Article 41 is 

considered to protect the (marital) family against external forces; it does not 

create any internal rights, or confer individual family members with rights 

(such as property rights) against each other. Even the special protection for 

wives and mothers has proved meaningless in practice. In L v. the 

Supreme Court overturned a High Court ruling of Barr J which would have 

given a wife a constitutional right to a share in the family home; Barr J had 

held that this was necessary if the Constitution was to be given ‘flesh and 

meaning’.'^ Holding that the philosophy o f Article 41 was that women 

should devote their time and attention to home duties, Barr J commented,

‘It is... in harmony with that philosophy to regard marriage as an 

equal partnership in which a woman who elects to adopt the full-time 

role o f  wife and mother in the home may be obliged to make a 

sacrifice, both economic and emotional, in doing so. In return fo r  

that voluntary sacrifice... she should receive some reasonable 

economic security within the marriage...[A]s her role... precludes 

her from  contributing, directly or indirectly, in money or m oney’s

A full outline o f  the theoretical argum ents in respect o f  m atrim onial property is contained  
in Chapter 1.

A s noted in Chapter 1, separationists consider that partnership principles have no role to 
play in the financial aspects o f  m atrim ony and the focu s is ind ividualistic  rather than based  
on sharing. A lthough husband and w ife  share em otions and experien ces, they rem ain  
independent ind ividuals in respect o f  their property entitlem ents and should not have their 
property rights adulterated w ithout their express consent. See, e .g ., P o w ell, ‘C om m unity  
Property -  a Critique o f  its R egulation  o f  Intra-fam ilial R e la tio n s’ (1 9 3 6 ) 11 W ashington  
L.R. 12.
'*Z,v. L [ 1 9 9 2 ] 2 I R 7 7 .
'^ 1 9 9 2 ]  2 IR 77 , 98.
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worth from independent employment... towards the acquisition by the 

husband o f  the family home and contents, her work as home-maker 

and in caring fo r  the family should be taken into account in 

calculating her contribution towards that acquisition -  particularly 

as such work is o f real monetary value

The Suprem e Court, however, held that the redistribution o f  property rights 

w ithin the m arriage w as not mandated by Article 41, which merely entitled 

the State to m ake special provision for mothers. T he Court sympathised with 

the plight o f  economically  vulnerable hom em akers ,  but held that it was not 

for the jud ic ia ry  to provide a remedy. While an aw ard o f  m aintenance could 

be an appropriate m eans o f  ensuring that a m other w as not obliged by 

econom ic necessity to work outside the home, the sam e could not be said o f  

the award o f  a share in the home itself.

The M atrimonial H om e Bill 1993 (discussed further below) subsequently 

attempted to provide for the co-ow nership  o f  all family homes, but was 

rejected by the Suprem e C o u r t . T h e  Bill w as not invalidated by its 

transference o f  property  rights as such, but because imposing a regime o f  

jo in t  ow nership  breached the ‘antecedent and superior’ right o f  a married 

couple to determ ine w ho should own the family home. Im posing jo in t  

ow nership  on all matrimonial hom es could interfere with positive decisions 

o f  the family if  a couple had decided that their hom e should not be jointly  

owned. W hile spouses could contract out o f  the legislation, they would have 

to readdress ownership  issues, which m ight disturb the fam ily ’s equilibrium 

and lead to litigation. The Suprem e Court therefore considered that the Bill 

did not constitute reasonably proportionate State intervention in the family’s 

affairs, but instead am ounted to a failure to protect the fam ily’s authority. 

O ne m ight argue that this reasoning constitutes a perverse twisting o f

'*[1992] 2 IR 77, 98-99.
”  Re the M atrimonial Home Bill, 1993 [1994] 1 IR 305.
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partnership ideology, whereby the language o f family sharing and 

empowerment is used to deny sharing in practice.

The Supreme Court emphasised the impermissibility o f interfering with past 

family decisions, leaving open the possibility that provisions regarding the 

future acquisition o f property by married couples would not be 

unconstitutional, particularly if contractual variation was permitted. There 

would thus appear to be nothing to prevent imposing a default system o f co- 

ownership on future marriages, or (probably) in relation to the acquisition of 

new assets by couples already married. However, as this writer has argued 

elsewhere, it would be unfortunate if this resulted in the creation o f a two- 

tier system o f property ownership, whereby spouses in earlier marriages 

would be less protected than those in later ones,^° particularly since wives in 

‘traditional’ marriages are usually the most vulnerable financially.

Article 41 might perhaps save other legislative measures that interfere with 

property rights, at least in the context o f succession. The Succession Act, 

1965 requires a minimum level o f provision for a surviving spouse and 

reasonable provision for the testator’s children, and hence also limits 

property rights in the family context. These aspects of the 1965 Act have
0 Inever been constitutionally challenged, and Forde considers that any such 

attack ‘most likely would founder on Article 41’^̂  and ‘most likely would be 

upheld as a measure that protects the family and... gives recognition to the 

contribution of married women as acknowledged in Article 41.2’.̂  ̂ The 

1965 Act may be distinguished from the situation in Z v. Z as it applies after 

death and does not affect the use or enjoyment o f property by a living owner.

“  Buckley, ‘Matrimonial Property and Irish Law: a Case for Community?’ (2002) 53 NILQ  
39, 71 (hereafter ‘Buckley, “ Matrimonial Property’” ).

The sole challenge related to the rights o f  non-marital children: O 'B  v. S [1 9 8 4 ] IR 316. 
Forde, Constitutional Law 2"“* edn (Dublin, 2004) (hereafter ‘Forde’), 754.
Ibid., 684.
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The constitutional recognition o f  work in the home has also been emphasised 

in relation to provision on divorce. In T  v. Murray considered that the 

constitutional guarantee ‘recognises that work in the home is indispensable 

for the welfare o f  the family, husband, wife and children, where there are 

children’. T h i s  underscored the weight to be attached to work in the home, 

in evaluating the appropriate financial provision, and reflects sharing and 

communitarian values. However, as noted in L v. Z,, ’̂ it does not confer an 

entitlement to a share in the family home. O f  more relevance in this regard is 

the provision in Article 41.3.2°^* that divorce may only be granted where, 

inter alia, ‘such provision as the Court considers proper having regard to the 

circumstances exists or will be made for the spouses, any children o f  either 

or both o f  them and any other person prescribed by law’. This clearly 

envisages financial provision o f  some kind, and in no way limits that 

provision to maintenance rather than capital redistribution. Indeed, capital 

redistribution may often be the only feasible means o f  providing for a 

family. Accordingly, while the Constitution does not, as interpreted, mandate 

asset redistribution during or because o f  marriage, or because o f  a person’s 

status or contributions as a wife or mother, it does permit provision on 

divorce (if  not explicitly judicial separation), and does not delimit that 

provision other than providing that it must be ‘proper’.

B. The Constitutional Right to Private Property

L V. makes it clear that the right to private property may constitute a 

significant barrier to r e d i s t r i b u t io n .A r t i c l e  43 o f  the Constitution 

acknowledges the right to private property as being a ‘natural right’.

Tv.  r[2002] 3 IR 334.
As he then was.
Tv.  7’ [2002] 3 IR 334, 407.

L [1 9 9 2 ]2 IR 7 7 .
Inserted in 1995.

Z,[1992]2IR 77.
Particularly  in the context o f  jud ic ia l separation, w here there is no constitutional 

requirem ent that ‘p roper’ provision should be m ade.
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‘antecedent to positive law’. The State therefore guarantees not to infringe 

the right o f  private ownership or concomitant rights o f  transfer or 

inheritance. However, ownership rights may be regulated by ‘principles of
31social justice’, and the State may ‘delimit by law the exercise o f  the said 

rights with a view to reconciling their exercise with the exigencies o f  the 

common good’. The question is therefore to what extent the Constitution 

mandates the adjustment o f  property rights in the context o f  marital 

breakdown and the provision for children, particularly given the guarantee in 

Article 40.3.2° that the State shall ‘protect from unjust attack and, in the case 

o f  injustice done, vindicate the...  property rights o f  every citizen’.

The traditional view is that Article 43 protects the institution o f  property 

from State interference, while breaches o f  individual citizen’s particular 

property rights are dealt with under Article 40.3.2°.^^ However, the Supreme 

Court has more recently held that both provisions may be relevant in 

considering whether a particular expropriation is v a l i d . ‘Property’ itself is 

not defined in the Constitution, but has been held to include tangible and at 

least some intangible assets.^^ Any State expropriation o f  property must be 

in accordance with law, which in turn must be constitutionally valid. While 

Article 43 permits the State to ‘regulate’ and ‘delimit’ property rights, 

Article 45.2.ii goes considerably further than this, requiring the State to 

‘direct its policy’ towards the distribution o f  the ‘ownership and control o f  

the material resources o f  the community’ among individuals and classes so 

‘as best to subserve the common good’.̂ ^

Article 43.2.1°.
Article 43.2.2°.
Blake V. A G  [mi] IR 117.
Re Part V o f  the Planning an d  D evelopm ent Bill, 1999  [2000] 2 IR 321.
See Forde, supra  n.22, 730.
However, the social policy provisions o f  Article 45 are only intended to guide the 

legislature and are not cognisable by the courts.

256



While it is for the legislature to determine what the public interest requires, 

expropriations o f property are judicially reviewable.^^ It is rare for legislative
38measures to be struck down for breaching the private property guarantee.

In Re Part V o f  the Planning and Development Bill, 1999, the Supreme 

Court held that a scheme whereby up to 20 per cent o f a developer’s land 

could be expropriated for social housing, at less than the market rate in 

compensation, was not a disproportionate violation o f property rights. Keane 

CJ considered that the statutory measure ‘was rationally connected to an 

objective of sufficient importance to warrant interference with a 

constitutionally protected right and... undoubtedly relate[d] to concerns 

which, in a free and democratic society, should be regarded as pressing and 

substantial’. F o r d e  notes that ‘[i]t has not been resolved whether the State 

is permitted to take property merely in order to give it to some other 

individual..., who the State believes will make better use o f the property and 

where that taking is not part o f some general scheme for redistribution’.'*’ 

The issue was partly addressed in the recent High Court decision of Clinton 

V. An Bord Pleandla, w h e r e  Finnegan P accepted that ‘compensation 

cannot validate an interference with property rights that is not justified by 

the exigencies o f the common good’.”*̂  However, on the facts, he felt the 

common good was a matter to be determined by An Bord Pleanala, though it 

required some ‘pressing social need’.'*'* While stating that ‘[t]here must be a 

sufficient and proper public purpose for the acquisition...which purpose 

cannot be achieved by lesser means’,“*̂  he upheld the compulsory purchase

Buckley V.  A G  [1950] IR 67.
Forde, supra  n.22, 734.
Re P art V o f  the Planning and D evelopm ent Bill, 1999  [2000] 2 IR 321.
[2000] 2 IR 321, 354.

*" Forde, supra  n.22, 736.
Clinton  v. An B ord  Pleandla & O rs [2005] lEHC 84.
[2005] lEHC 84 (BAILII citation) citing Hogan and Whyte, op. cit., para 7.7,88.
Clinton  v. An B ord  Pleandla & O rs [2005] lEHC 84 (BAILII citation), citing Budd J in 

An B lascaod  M 6r v. Com m issioners o f  Public Works (No. 3) [2000] 1 IR 6.
Clinton  v. An B ord  Pleandla & O rs [2005] lEHC 84 (BAILII citation).
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of the plaintiffs land on the grounds that fair procedures had been 

followed.'^^

It is argued here that even if reallocating property on principles o f ‘better 

use’ were found unconstitutional, the common good would justify 

redistribution in the context o f marital breakdown. This is because property 

adjustments on divorce and separation are not mere reallocations for better 

use, but are justified by considerations of need and fairness. However, it is 

clear that any expropriation provisions must be applied equally and cannot 

be directed against a particular class or group."*  ̂ This suggests that any 

redistributive provisions must be gender neutral, as is also required by 

Article 40.1. Expropriation might be invalid if the same objective could 

easily be achieved by other means,''* but it is difficult to see how a family 

might otherwise be provided for other than by some form of redistributive 

mechanism, unless the entire burden is to be placed on the State. This would 

effectively require citizens to subsidise some families even where there was 

no lack o f resources, which seems both unjust and impractical.

It seems unlikely that the current financial provision scheme could 

successfully be challenged on constitutional property grounds, though we do 

not as yet have a ruling on the schemes o f either the Family Law Act, 1995'*  ̂

or the Family Law (Divorce) Act, 1996.^° In TF v. Ireland and the Attorney 

General and  MF,^' the plaintiff alleged that the judicial entitlement under 

the Judicial Separation and Family Law Reform Act, 1989^^ to make an 

order conferring sole occupation o f the family home on one spouse breached 

the titleholder’s constitutional property rights. Murphy J, in the High Court,

Unfortunately, the Supreme Court did not ultimately address this point on appeal; Clinton 
V. An BordPleandla & Ors [2006] lESC 58.

An Blascaod Mor Teo v. Commissioners fo r  Public Works (No. 3) [2000]! IR 6.
'** Forde, supra n.22, 737, considering the judgment o f  the European Court o f  Human Rights 
in Sporrong v. Lonroth 5 EHRR 35 (1983).

Hereafter ‘the 1995 Act’.
Hereafter ‘the 1996 Act’.
TF V. Ireland and the Attorney Genera! and MF [\995] 1 IR321.
Hereafter ‘the 1989 Act’.

258



held that the power to confer sole residence entitlements on one spouse 

could not be considered in isolation and must be viewed in the wider context 

o f  the Act. A right o f  residence conferred on one spouse might well be 

balanced by other orders, such as maintenance, in favour o f  the other spouse. 

He therefore concluded that the power to grant a sole right o f  residence ‘is in 

no sense an unjust attack on the property rights o f  either party’, but was 

‘merely one feature in the difficult and unhappy task o f  attempting to ensure 

that provision is made as far as practicable in the best interests o f  both 

spouses and their dependant children in the unhappy circumstances which 

have arisen and which will ordinarily create severe financial as well as 

emotional problems for them ’.

This view was confirmed by the Supreme Court, although the Court’s 

examination o f  the property issues in this case was disappointingly brief  

Hamilton CJ emphasised that granting exclusive occupation to one spouse 

‘does not in any way purport to deprive the excluded spouse o f  such rights of 

ownership as he or she may enjoy in the family hom e’.̂ "* It also did not 

infringe a married couple’s right jointly to determine the ownership o f  the 

matrimonial home.^^ Hamilton CJ also emphasised that the judicial powers 

‘are not arbitrary’ but must be exercised in accordance with the legislative 

requirements. Furthermore, the order could be varied or discharged in 

appropriate circumstances. Hamilton CJ therefore concluded that the 

residence provision was not an unjust attack on the individual spouse’s 

property rights, but rather ‘an effort by the Oireachtas to protect so far as 

practicable the rights o f  the Family and members thereo f

TF  V. Ireland  an d  the A ttorney G eneral an d  M F  [ 1995] 1 IR 321, 345.
[1995] 1 IR 321, 380.
As stated in the Supreme Court’s judgment in Re the M atrim onial Home Bill, 1993 [1994] 

1 1R 305.
TF  V. Ireland an d  the A ttorney G eneral an d  M F  [ 1995] 1 IR 321, 381.
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The Supreme Court’s emphasis that the titleholder was not being deprived of 

ownership suggests that a deprivation of ownership^^ might be viewed 

differently,^* leaving the current marital breakdown legislation open to 

constitutional challenge. However, since the Court also stressed that the 

statutory powers are not arbitrary and are for the benefit o f the family as a 

whole, it is suggested that this danger is unlikely to materialise, particularly 

in light o f the constitutional requirement o f ‘proper provision’.

C. The Constitution and Equality

Article 40.1 o f the Constitution states that all citizens, ‘as human persons’, 

shall be equal before the law. However, the State may, in its enactments, 

‘have due regard to differences o f capacity, physical and moral, and o f social 

function’. Article 40.1 was initially restrictively interpreted to relate only to 

‘the essentials o f human personality’,^” and did not relate to the treatment o f 

persons other than in their human capacity. However, Forde notes that the 

reference to ‘human persons’ ‘may be intended not as a restriction on the 

scope o f the guaranteed equality but, instead, as a statement o f the reason 

why the Constitution guarantees equality’.^' Hence, all human individuals 

should be treated equally in equivalent circumstances. This would prohibit 

invidious discrimination on grounds o f race, colour or social background,
f t" )among other grounds.

As might easily happen under a property adjustment order.
The availability o f  blocking orders under the current legislation must also cast doubt on 

the weight attached by the court to the inconclusiveness o f  the orders. These are a variety o f  
provisions which can be utilised to prevent subsequent variation o f  particular ancillary 
property orders (property adjustment orders, pension adjustment orders and applications for 
provision from the estate o f  a deceased spouse may all be barred from review).
”  At least in the divorce context.

M urphy v. A ttorney G eneral [ 1982] IR 241, 283 (per  O ’Higgins CJ).
Vordc, supra n.22, 371.
Q u inn ’s  Superm arkets Ltd. v. A ttorney G eneral [1972] IR 1, 14 (per  Walsh J). More 

problematic was the suggestion that the guarantee ‘refers to human beings for what they are 
in them selves rather than to any lawful activ ities... which they may engage in . . . ’ ( ib id ,  13- 
14 (per Walsh J)). Hogan and Whyte com m ent that this ‘virtually emasculated the guarantee 
o f  equality’ (Hogan and W hyte, supra  n .l2 , para 7.2.40), as it implied ‘that the essential 
attributes o f  human personality operate to determine the context in which the principle o f
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The Constitution also provides that men and w om en have an equal right to 

an adequate means o f  liveHhood,^^ but neither this nor a further stipulation 

that citizens should ‘not be forced by econom ic necessity to enter avocations 

unsuited to their sex, age or strength’ '̂’ is judicially c o g n is a b le .T h e r e  is no 

blanket constitutional proscription on sex discrimination;^^ nevertheless, 

discriminatory com mon law rules for husbands and w ives have been struck 

down on foot o f  the equality decree.^’ However, only once has a provision o f  

an Act o f  the Oireachtas been struck down for unconstitutional sex 

discrimination.^^

It might be argued that redistributive provisions o f  marital breakdown 

legislation favour wom en, in practice i f  not in form. Men generally earn 

more than wom en and have a larger asset base,*^ making them more likely to 

give than receive even where legislation is apparently neutral. A sex-based  

redistributive power might w ell be unconstitutional,™ although even directly
71discriminatory provisions have previously been upheld. However, these

equality applies, as opposed to identifying the presumptively impermissible bases o f 
discrim ination’ (ib id , para 7.2.42). This could have excluded all commercial activities from 
the guarantee, and therefore ‘seems to attribute to human personality an unrealistically small 
am bit’ (ibid., para 7.2.43). However, it is suggested that this approach as since ‘fallen out o f 
favour with the bench’ (ibid., para 7.2.47) and is now ‘implicitly abandoned’ (ibid., para 
7.2.48, discussing Re Article 26 and the Employment Equality Bill 1996 [1997] 2 IR 321).
“  Article 45.2.1°.

Article 45.4.2°.
Even so, in Murtagh Properties v, Cleary [1972] IR 330, Kenny J held that Article 45.2 

informed the meaning o f  Article 40.3, so that attempts to prevent an employer from 
employing both men and women on the ground o f  sex only were unconstitutional.
“  Limited prohibitions are included, for instance, in relation to nationality and citizenship: 
Article 9.1.3°.

For instance, the doctrine that a w ife’s domicile depended on that o f  her husband was 
rejected in V. W^[1993] 2 IR 476.
** In O 'G  V. Attorney General [1985] ILRM 61, widowers wishing to adopt a child were less 
favourably treated than widows, on the basis o f  an ‘idea o f  difference in capacity between 
men and women which has no foundation in fact’ (ibid., 65 (per McMahon J)).

See, e.g., the case data discussed in Chapter 5.
Assuming that the ‘special’ role o f  the home-making wife and mother did not justify such 

a difference in treatment.
In Dennehy v. Minister fo r  Social Welfare (HC, unreported, 26 July 1984), a provision 

that granted benefits for deserted wives but not for deserted husbands was upheld on the 
basis that it was not unjust, unreasonable or arbitrary to exclude men from the benefits. This

261



cases related to the provision o f  State benefits, and the reallocation o f private 

resources between spouses might be treated differently. In Re Employment 

Equality Bill, 1996^^ the Supreme Court held that the cost o f  meeting a 

particular social need^  ̂ could not be imposed on a particular group. 

Differences in treatment may be upheld where they are based on real 

differences in situation: in de Burca v. Attorney General, Walsh J 

emphasised that the State may have regard to legitimate differences, but 

cannot assume that women as a group have a particular social function, 

commenting:

‘...it is not open to the State to discriminate in its enactments 

between the persons who are subject to its laws solely upon the 

ground o f  the sex o f  those persons. I f  a  reference is to be made to the 

sex o f  a person, then the purpose o f  the law that makes such a 

discrimination should be to deal with some physical or moral 

capacity or social function that is related exclusively or very largely  

to that sex only

was because desertion by men was much more frequent than desertion by women, and 
homemaicing mothers, who were engaged in childcare, were at a greater economic 
disadvantage in the labour market, and had greater financial needs, than their husbands. 
Similarly, in Lowth v. M inister fo r  Social Welfare [1998] 4 IR 321, it was held that there 
was ample justification for the Oireachtas to consider that deserted wives were generally in 
more need than deserted husbands. Whyte criticises this on the basis that the burden o f  
proving gender discrimination by the State rests on the plaintiff in Ireland, while in the US 
the onus lies on government to justify any gender-based classification. The standard o f 
proof is also more onerous there, as ‘instead o f merely having to show the existence o f  facts 
which could reasonably justify the discrimination, the State has to prove the existence o f  a 
relationship between the classification and an important interest o f  governm ent’: see Whyte, 
‘Judicial Treatment o f  Social Welfare Issues’, in Whyte, Social Inclusion and  the Legal 
System: Public Interest Law in Ireland  (Dublin, 2002) (hereafter ‘W hyte’), 160.

Re Employment Equality Bill, 1996 [1997] 2 IR 321.
”  In this case, providing ‘reasonable accommodation’ for disabled workers’.

This was so even though the relevant provision allowed for consideration o f  the financial 
circumstances o f  the employer.

De Burca v. Attorney General [ 1976] IR 38, 71.
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It is unclear whether disproportionate impact, or indirect discrimination, is 

covered in the constitutional equality guarantee.’  ̂ A ‘disproportionate 

impact’ argument was rejected in Nicolaou v. An Bord UchtdlaJ^ where 

adoption provisions discriminating against unmarried fathers were upheld. In 

Draper v. Attorney GeneralJ^ the disproportionate impact o f  electoral 

legislation on a disabled woman, who was unable to vote in person and 

wished to vote by post, was upheld. The Supreme Court considered that the 

State was merely obliged to act reasonably in the provision o f  voting 

entitlements and that prohibiting postal voting was not unreasonable, given 

the potential for abuse. Any disproportionate gender impact o f  redistributive
79provisions would probably be justified by overriding social needs.

An alternative view o f  equality might require redistribution, in the interests 

o f  distributive or substantive justice. Distributive justice stresses the just 

distribution o f  social goods. Substantive justice emphasises the unequal 

effect o f  apparently neutral measures; it then ‘focuses on whether a group 

has been unjustly subordinated’, and on ‘group and societal responsibility for 

inequality’. D o y l e  comments that this

‘makes it possible to perceive the benefits which members o f  the 

dominant group collectively gain from  the continuance o f  deep- 

seated patterns o f  social discrimination... [TJhe substantive 

conception o f  equality sees itse lf as a response to form s o f  inequality 

and subordination that have historically been a problem in a

Forde argues that the aggregation o f  married couples’ incom es for tax purposes, which 
was struct; down in M urphy v. A ttorney G eneral [1982] IR 241 could have been construed 
as having a disproportionate and discriminatory effect on married w om en, by discouraging 
them from working outside the home (Forde, supra  n.22, 379). However, this was not the 
basis o f  the decision, which was instead based on the provision’s discouragement o f  
marriage.

State (N icolaou) v. An B ord Uchtdla [1966] IR 567.
D raper  v. A ttorney G eneral [1984] IR 211.
If, indeed, the concept o f  disproportionate impact were to be recognised at all.
D oyle, C onstitutional Equality Law  (Dublin, 2004) (hereafter ‘D oy le’), 19.
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particular society... [It] does not accept that the courts should be 

neutral as between competing groups in society.

Women are a historically disadvantaged group within Irish society, and one 

might argue that it is a legitimate State aim to redress the effects o f gender- 

based social and economic roles. However, as Doyle comments, ‘Ireland is 

not renowned as an egalitarian society’, and the courts have tended to take a 

narrow, process-oriented view o f equality.*^ He notes that two arguments 

have been made in the case law against the judicial enforcement o f  socio

economic rights, which would require distributive justice. These are ‘that 

judicial enforcement o f distributive justice is undemocratic’ (as judges are 

not elected and may be going against the wishes o f the legislature) and that it 

is also ‘pragmatically unwise’ (as judges have no special expertise in social 

m a t t e r s ) . B o t h  arguments were utilised in O ’Reilly v. Limerick 

Corporation^'^ where Costello J rejected the plaintiffs’ claim that the State 

was constitutionally obliged to provide them with a halting site.^^ Doyle, 

however, argues that the Constitution does not preclude the enforcement of 

socio-economic rights through judicial review -  assuming, o f course, that 

such rights are found to e x i s t . S i mi l a r l y ,  Whyte contends that ‘judicial 

intervention on behalf o f marginalised groups whose pressing needs are

Ibid.
Ibid., 20.
Ib id . 42.
O  'Reilly v. Lim erick C orporation  [ 1989] ILRM 181.
Six years later, in O 'B rien  v. Wicklow U D C  (HC, unreported, 10 June 1994), Costello J 

found (on similar facts) for the plaintiffs. While his decision was based on s. 13 o f  the 
Housing Act, 1988, C ostello J also conceded that his view s had changed in the interim 
{ibid., at p. 3-4). H owever, the decision in O 'R eilly  v. Lim erick C orporation  [1989] ILRM 
181 was approved by the majority o f  the Supreme Court in Sinnott v. M inister fo r  Education  
(SC, unreported, 12 July 2001). The Supreme Court also rejected the judicial enforcement 
o f  socio-econom ic rights in TD v. M inister fo r  Education  (SC, unreported, 17 December 
2001), other than in the most exceptional circumstances.

Doyle, supra  n.80, 44. D oyle notes that the ‘vast majority’ o f  case law interpreting Article 
40.1 is ‘w holly inconsistent with a substantive interpretation’ o f  the Article, although the 
wording itself is not (ibid., 230).
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studiously ignored by the political process can be defended as both 

constitutionally  and politically legitim ate’.*̂

Part II; Sharing Principles and the Irish Legislature: the Statutory 

Background to Irish Matrimonial Property

T he legislative ideology o f  marriage in Ireland has fluctuated considerably, 

veering between individualist, sharing and sem i-sharing approaches, with no 

one approach prevailing in all situations. D uring marriage, the approach is 

purely separationist;** spouses retain their individual property interests and
89the only statutory sharing requirem ent is one o f  adequate support. A 

different approach applies where m arriage ends through death. The 

Succession Act, 1965 entitles the surviving spouse^® to a specific proportion 

o f  the deceased spouse’s assets.^' This was clearly based on both 

com m unitarian  and constitutional principles, as is evidenced by the 

parliamentary debates on the then Succession Bill.

Introducing the Bill, the then M inister for Justice, Mr. Lenihan, emphasised 

the constitutional duty  o f  the State to protect the family, especially 

m o t h e r s . H o w e v e r ,  the real focus was on partnership: the Minister 

explained that fixed rather than discretionary entitlements were adopted

Whyte, supra  n.71, 57. However, in the wake o f  the Supreme Court decision in Sinnott v. 
M inister fo r  Education  (SC, unreported, 12 July 2001) and TD v. M inister fo r  Education 
(SC, unreported, 17 December 2001), Whyte concedes that ‘the portents for public interest 
litigation targeting social exclusion in this jurisdiction are not good (Whyte, supra  n.71, 
362).

Since the Married W omen’s Property Act, 1882.
Family Law (Maintenance o f  Spouses and Children) Act, 1976. Even the ameliorating 

effect o f  trusts law is based upon contributions in money or money’s worth, rather than 
partnership ideals or other forms o f contributions (such as emotional support or work in the 
home).

O f either gender.
Where a spouse dies testate, the surviving spouse is entitled to half or one third o f  the 

value o f  the estate (depending on whether there are also surviving children); s . l l l .  
Succession Act, 1965. Under s.56, the surviving spouse also has a right to have the family 
home appropriated to him or her, in full or partial satisfaction o f  any share to which he or 
she is entitled. Where a person dies intestate, the surviving spouse is entitled to all or two 
thirds o f  the estate, again depending on whether there are also surviving children (s.67).

59 Seanad debates col 414 (Second Stage).
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because ‘in the case o f  a spouse, the provision o f  a legal right to a specific  

share, irrespective o f  dependency, is the only system  com patible with the 

true nature o f  the obligations and responsibilities that bind husband and 

w ife’.̂  ̂ The express rejection o f  need or mere ‘adequate m aintenance’ as the 

criterion for entitlement or provision^'* denoted a departure from previous 

common law a tt itu d es .C o m p e llin g  a w idow  to take legal action to obtain a 

share o f  her spouse’s property would be unjust, could give rise to fam ily  

contention^^ and w ould undermine the effectiveness o f  the legislation.^^ 

Indeed, many o f  the arguments used by the Minister appear prescient: costs, 

fear o f  the court process and the probability o f  judicial inconsistency^* 

appear as cogent in the context o f  the current marital breakdown legislation  

as in that o f  the 1965 Act. The Minister concluded that the Bill effectively  

introduced

'a matrimonial regime under which property on a marriage will, in 

the ultimate result, become the property o f  the husband and wife, and

C0 1415 .
Ibid., col 416.
It was emphasised that the wife ‘has moral rights above and superior to any mere right to 

be maintained in the house, given what is called “the range o f  her teeth”, and allowed the 
use o f  the family conveyance to  take her to Mass on Sundays’ (ibid).

See also 213 Ddii Debates col 340 et seq. (Second Stage).
The Minister commented, ‘1 am not going to force into court every Irish widow who is 

wronged by her deceased husband. I am totally opposed to any system which obliges a 
m an’s widow to go to court to obtain what should be hers as o f  right’ (59 S e a m d  debates 
col 416 (Second Stage)). Similarly, in the Dail, the Minister commented that ‘no system can 
be satisfactory which obliges the members o f a testator’s family to go to court to obtain 
what should be theirs as o f  right. It is generally agreed that the extent to which any law 
gives rise to litigation is a measure o f  the failure o f  that law’. (213 Ddil Debates col 342 
(Second Stage)). The costs o f  such a process were also significant {ibid.), as was the 
probable timidity o f  claimants and the desire to avoid involvement in court proceedings 
(ibid., col 343).

The Minister noted that ‘in those countries which operate a [discretionary] system o f 
family provision... experience shows that different judge tend to take different views o f  
what constitutes a just and reasonable provision for a member o f  a testator’s family. This 
has given rise to anomalous decisions which have tended to lessen the effectiveness o f  the 
statutory provisions and to nullify the intentions o f  the legislature’ (213 D dil Debates col 
343 (Second Stage)). Perhaps rather too sweepingly, the M inister continued that ‘It is the 
unanimous opinion o f  leading authorities ... who have studied the matter that systems o f  
family provision which are based on the exercise o f  judicial discretion are unsatisfactory 
and are least capable o f  achieving the protection o f the family which should be the common 
aim o f all civilised com m unities’ (ibid.).
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o f  the children until they reach the stage o f  being non-dependant. I  

envisage that the position will be somewhat the same as in France 

where husband and wife, in the absence o f  a pre-marriage contract, 

own their property in common... [TJhis principle accurately reflects 

the true nature and importance o f  marriage and o f  the status which 

marriage confers on both partners

Partnership principles are also significant, though less so, in the inter vivos 

rights o f  spouses in Irish law. This lesser role results only partly from 

legislative policy. The Family Home Protection Act, 1976 did not confer 

ownership rights on the non-owning spouse in respect o f  the family home.'^° 

However, this was intended as an interim measure, pending fuller discussion 

o f  spousal rights and the appropriate method o f  legislative p r o t e c t i o n . T h e  

failure to award immediate co-ownership o f  the family home to all spouses 

was nevertheless criticised for breaching partnership principles. Senator 

Robinson, while feeling the new law would have ‘a deep psychological and 

cultural impact’ on w i v e s , c o n s i d e r e d  that full co-ownership provisions 

would ‘reinforce the concept o f  partnership in marr iage’ and would ‘be a 

significantly better measure in reinforcing the dignity o f  the marriage 

relat ionship’. S h e  also criticised the difference in approach to the 

Succession Act, 1965, asking ‘Why not give [a wife] a protection during her 

life which we have been happy to give her after her death?’ It was also

’’ 213 Ddil Debates col 349 (Second Stage).
The Family Home Protection Act, 1976, required the prior written consent o f  the non

owning spouse to the conveyance o f  any interest in the family home to a third party.
It is clear from the introductory speech o f the then M inister for Justice, Mr. Cooney, that 

the 1976 Bill was conceived as part o f  an ongoing and lengthy reform process in family law 
(84 Seanad Debates col 920 (Second Stage)). The Minister emphasised the need to deal 
with pressing human problems, while research on the larger issues was ongoing. He also 
suggested that the reason for the lack o f  immediate co-ownership provisions was the 
‘complete lack o f  a consensus’ as to what system o f  co-ownership should be adopted (ibid.), 
although it also appears that he may personally have had doubts regarding co-ownership 
should be introduced at all {ibid.. col 921).

Ib id . col 924.
Ib id . col 925.
Ib id . col 928.
Ibid., sic. Presumably this should read, ‘after her husband’s death’.

267



argued that co-ownership would ‘give the wife a genuine sense that the 

partnership in marriage was a partnership in relation to the property and the 

fruits o f that marriage’, thus redressing the ‘very considerable imbalance’ 

felt by many wives who believed that the considerable work done by them 

was o f lesser value than the financial contributions made by their 

husbands.'®^

A full community o f property, lauded by the legislature at the passing o f the 

1965 and 1976 Acts and subsequently advocated by the Second Commission 

on the Status o f W o m e n , h a s  not yet been adopted. This may be attributed 

to the failure, on constitutional grounds, o f the strongest move in the 

direction o f community, the Matrimonial Home Bill 1993. The Bill would 

have conferred property rights on non-owning spouses inter vivos for the 

first time, albeit only in respect o f the matrimonial home.'®* Again, this was 

specifically predicated on partnership ideals: introducing the Bill, the then 

Minister for Equality and Law Reform, Mr. Taylor, commented that ‘we are 

now focusing with ever increasing awareness on the idea o f marriage as a 

partnership to which both spouses may make differing but equally valuable 

contributions. With that shift in emphasis comes a reassessment o f certain 

ownership patterns which we have hitherto taken for granted’. H e  

continued.

'“ /W „  col 931.
The Second C om m ission on the Status o f  W omen, R eport to G overnm ent (Dublin, 1993) 

(hereafter ‘the Second C om m ission’), 39, recommended that a regime o f  community 
property should be adopted in Ireland, although the potential system s for adoption were not 
discussed. The Report o f  the original C om m ission contained a little more detail on the types 
o f  community property regime, and without any great degree o f  analysis or description, 
recommended that the possibility o f  adopting a regime o f  deferred community be 
considered further. See C om m ission on the Status o f  W omen, Report to M inister fo r  
Finance {DubWn, 1972), 177.

The 1993 Bill did not fully implement the recommendations o f  the Second Commission. 
This did not go unnoticed in the parliamentary debates (see the comm ents o f  Senator 
N eville, Xhl S ean ad D ebates co\ 1527, and o f  Senator Henry, zi/t/., col 1539-1540).

137 S ean adD eba tes  col 1517.
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‘Sadly, our society is sometimes guilty o f  paying mere lip service to 

those who do not take up paid  employment but undertake instead the 

role o f  homemaker and carer. Their work is praised but the 

materialism which characterises society today means that it may not 

always be given equal recognition. The granting o f  automatic and 

equal ownership rights in the matrimonial home is one way o f  

redressing the balance and ensuring the work o f  which I  have spoken 

is recognised in deed as well as w ord ’. '

He concluded:

‘This Bill testifies to the value o f  marriage in our society and 

confirms it as an institution where partnership and sharing should 

predominate. By automatically conferring jo in t ownership o f  the 

matrimonial home on the partners to a marriage, it recognises that 

the contributions o f  both spouses are capable o f  having equal 

validity, regardless o f  whether one contribution is valued in money 

terms and the other contribution comes through the daily task o f  

caring and nurturing in the home itself. It seeks to get away from  the 

reductive system whereby work is deemed to be o f  value only i f  it can 

be expressed in monetary terms. It pays tribute to different values 

and insists that these also be recognised and honoured ’. ' ' '

As noted previously, the Bill was rejected by the Supreme Court on 

constitutional grounds. No further legislative attempt was made to 

implement a full community property approach.'*^ Instead, the focus shifted

" “ /W rf, col 1519.
Ibid.. col 1526.
In troducing the Fam ily Law Bill, 1994 to the D ail, the then M in ister for Equality and 

Law R eform , Mr. Taylor, com m ented that ‘no alternative legislative ro u te ... can safely be 
taken to  achieve a broadly sim ilar resu lt’ to the failed M atrim onial H om e Bill, 1993; no 
reference w as m ade to a possible referendum . The M inister did not explain w hether the 
governm ent now  considered a discretionary approach  preferable to  a full com m unity 
regim e. Instead, he stressed that the 1993 Bill had dealt w ith the ow nership o f  the
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to equitable distribution principles, such as had already been adopted in the 

context of judicial separation,"^ although the intention there had simply 

been to ameliorate the invidious position o f separated spouses, particularly 

wives. The 1995 and 1996 A c ts 'e m p o w e re d  courts to make ancillary 

property orders where spouses disagree, separate or divorce. Judicial powers 

(discussed more fully below) are very extensive, and include orders for the 

sale or transfer of property."^ Judges are required to consider particular 

criteria (also discussed below), largely based on resources and need.”  ̂ No 

order may be made unless it is in the interests of justice."^ While these 

discretionary powers fall far short of the vested proprietary interests 

conferred under many community systems, partnership principles are clearly 

influential."*

Overall, the lack o f a coherent legislative approach to marriage or marital 

property is clear, with the strong partnership principles evident in the 

testamentary rules much less present in the content, if not the intent, o f the 

inter vivos regulations. Although some inconsistency is clearly involuntary, 

the unfortunate result is a ‘yes-no-maybe’ approach to marital property 

issues, where the outcome differs significantly depending on the context.

matrimonial home during marriage, and that these rights would also have been subject to 
readjustment in the event o f  marital breakdown, under the pre-existing judicial separation 
legislation. 439 D dil D ebates  col 613-614 (Second Stage).

Under the Judicial Separation and Family Law Reform Act, 1989.
The 1995 Act substantively repealed and replaced the property provisions o f  the 1989 

Act.
" ^ S .9 (l)(a )o f th e  1995 Act and s .I4 ( l) (a )  o fth e  1996 Act.

s.20(2)(a)-(j) o f  the 1989 Act (now repealed) lists ten such factors; s .l6 (2 )(a )- (1) o f  the 
1995 Act lists tw elve, and the 1996 Act lists thirteen (s.20(2)(a)-(l), and section 20(3)). 
Criteria include the present or likely future ‘income, earning capacity, property and other 
financial resources’ and the ‘financial needs’ o f  each spouse.
' S . 16(5) o f  the 1995 Act and s.20(5) o f  the 1996 Act.

Both in the entitlement to be considered for property benefits at all and in the inclusion 
o f  factors such as the contributions made by either spouse to the welfare o f  the family, 
including both financial and dom estic contributions, contained in s.20(2)(f) o f  the 1996 Act 
and s. 16(2)(f) o f  the 1995 Act.
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Part III: Judicial Approaches to Partnership

While the constitutional ideology o f  marriage is ambiguous, and the 

legislative one is variable, the prevailing judicial ideology, until recently, has 

been clearly separationist, despite the more sharing-oriented views o f  

individual judges. This is evidenced by the clearly separationist doctrines of 

resulting trusts law, as judicially formulated, and judicial responses to 

attempts to utilise the Constitution to implement sharing principles 

(discussed above). Despite the constitutional requirement o f  ‘proper’ 

provision on divorce, case law was not initially noted for the regular 

application o f  partnership principles or an emphasis on sharing and 

contributions to home life."^

Although this appears to be changing, the dearth o f  reported judgments 

(arising from the in camera rule) and the prevalence o f  settlements and 

consent orders have made it hard to establish judicial trends. The reported 

decisions have been mixed: in JD  v DD, McGuinness J emphasised the 

applicant’s homemaking role, which was approved by the respondent, and 

held that a ‘reasonably equal’ distribution was a p p r o p r i a t e . I n  EP v CP, 

McGuinness J commented that the marriage ‘was a joint enterprise and must 

be taken as such.’ '^' However, in M K  v. JP (Otherwise SK), McGuinness J 

expressly doubted whether a policy o f  equal division o f  assets between 

spouses had ever been part o f  the common law in Ireland or E n g l a n d . I n  

McA V McA, an apparently generous award to the wife actually deprived the 

significantly wealthier husband o f  comparatively little o f  his own property; 

most o f  the money paid to the wife was rightfully hers, due to her 

contributions to the husband’s b u s i n e s s . I n  CN  v RN, the wife essentially 

ended up with a right o f  residence in a £70,000 house, which would only

See Buckley, ‘Matrimonial Property’, supra  n.20, 64 e t seq.
'^ °JD v. D D [1 9 9 8 ] FLJ 17, 29.

EP V.  CP (HC, unreported, 27 N ovem ber 1998), 5.
As had been held by the High Court: M K  v. JP  (O therwise SK) [2001] lESC 87.
McA V . McA [2000] 1 IR 457.
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become fully hers if her much wealthier husband predeceased her.'^"' The 

inconsistency is clear.

A. The Supreme Court Ruling in T v. T; 'Provision ’ and 'Division ’

The recent Supreme Court decision in T  v. is one o f most important 

family law decisions in recent years. It Is also the only one to articulate a 

view on the nature o f marriage and on how the value o f either party’s 

contributions to the relationship should be related to property entitlements. 

Accordingly, it gives valuable guidance on current Irish judicial thinking as 

regards marital partnership and sharing. It also makes important observations 

regarding the nature and objectives o f the current legislative framework for 

dealing with financial issues on separation or divorce.

The Supreme Court emphasised that the legislature had not made any 

mandatory requirements regarding the division of assets in divorce and 

judicial separation cases. Discretion had been left to the court to consider 

what would be the best and most just resolution in any given case and an 

appellate court was bound ‘to give reasonable latitude to the trial judge in the 

exercise o f that discretion’. I t  was repeatedly emphasised that the 

Constitution and legislation provide for ‘provision’, rather than the ‘division’ 

of property; there is therefore no question o f simply dividing the assets on a 

set b a s i s . I n s t e a d ,  the court must apply the factors listed in the legislation, 

preferably stating explicitly what weight is attached to each on the facts of

CN V. RN  [1996] IFLR 1. The maintenance awarded was extremely low, even allowing 
for the £30,000 lump sum award, given the length o f  the marriage and the w ife’s age, poor 
health and almost non-existent income. The husband, on the other hand, had a high salary, 
and could presumably have easily afforded a higher rate o f  maintenance, if  he had spent less 
extravagantly on him self and on his new partner.

Tv.  r[2002] 3 IR334.
Tv.  r[2002] 3 IR 334, 365 {per Keane CJ).
[2002] 3 IR 334, 383 (per Denham J).
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the case, in order to decide what provision would be proper in the
128circumstances.

One may argue that there is little meaningful practical distinction between 

‘provision’ and ‘division’. ‘Provision’ also amounts to ‘division’, since the 

assets o f  the provider are necessarily being divided when he is required to 

confer property benefits (including periodic payments) on the other 

s p o u s e . A  contrasting view is expressed by Parkinson, where he construes 

a similar Australian provision as enshrining a principle o f  ‘judicial 

restraint’. T h i s  suggests that the Supreme Court’s emphasis on ‘provision’ 

and rejection o f  ‘division’ denotes a particular philosophy o f  financial 

provision. Alternatively, and more probably, the court may merely have 

wished to emphasise the discretionary nature o f  financial provision under 

Irish law and to reject any mandatory or presumed form o f  property division.

Philosophically, to say that property should be ‘divided’ between spouses 

perhaps suggests a moral claim vested in each,'^' the existence o f  a common 

fund, or a special character for ‘matrimonial property’ (however defined). 

‘Provision’, however, is more reminiscent o f  the care o f  a dependent, in line 

with the ‘reasonable requirements’ approach until recently favoured in 

England and W a l e s . T h e  Supreme Court’s approving references to 

Wachtel v. Wachtel^^^ (citing the ‘one th ird’ guideline as a marker at the

[2002] 3 IR 334, 381 {per Denham J).
Keane CJ seems to recognise this when he states that there may be cases (such a s T  v. T 

itself) where substantial assets ‘have admittedly been brought into being in circumstances 
where it would be unjust not to effect some form o f division between the parties’, and that 
the court may then have to decide ‘whether that division should take the form o f a lump sum 
order or a property adjustment order’ ([2002] 3 IR 334, 365).

Parkinson, ‘Quantifying the Homemaker Contribution in Family Property Law’ (2003) 
31 Fed. L. Rev. 1, 23, discussed in Chapter 2.

For example, based on sharing principles.
Murphy J noted that the term ‘proper provision’ and the statutory criteria adopted meant 

that the provision to be made clearly went ‘far beyond mere “needs” and probably exceeds 
what is comprised in the alluring term o f “reasonable requirements’” : [2002] 3 IR 334, 399.

Wachtel V. Wachte! [\913] 1 All ER 829.
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lower end o f  the sca le )’ '̂* seem s to  reject full sharing and partnership 

concepts; however, the am plify ing  com m ents  o f  several judges, indicating a 

concern with ju s t ice  and fairness, are redolent o f  the language o f  equitable  

redistribution and o f  a concern  with moral partnership, Fennelly  J 

commented;

‘The Court must do what is "proper ” in the sense o f  "appropriate 

I  would have thought that this is also synonymous with what is “fair ” 

or "just". In the moral sense, this is a clearly stated objective. In 

practice, it requires the Court to weigh in the balance the infinite 

variety and complexity o f  the elements o f  human affairs and 

relationships and to arrive at a just result

This is clearly based on equitable  redistribution principles. Similarly, M urray 

held;

'Proper provision should seek to reflect the equal partnership o f  the 

spouses. Proper provision fo r  a spouse who falls into the category o f  

a financially dependant spouse (where the other spouse is the source 

or owner o f  all or the hulk o f  the income or assets o f  the marriage) 

should seek, so fa r  as the circumstances o f  the case permit, to ensure 

that the spouse is not only in a position to meet her financial 

liabilities and obligations, continue with a standard o f  living 

commensurate with her standard o f  living during marriage but to 

enjoy what may reasonably be regarded as the fruits o f  the marriage 

so that she can live an independent life and have security in the 

control o f  her own affairs, with a personal dignity that such

Keane CJ stated that a ‘one third’ rule, such as that applicable in earlier Irish law and in 
English decisions such as Wachtel v. Wachtel, would be a useful benchmark at the lower 
end o f  the scale: [2002] 3 IR 334, 369, However, Denham J emphasised that this could not 
override the legislative criteria (ib id , 384), and indeed, a ‘one third’ guideline would have 
no relevance in many cases, due to the limited resources available,

[2002] 3 IR 334, 413.
As he then was.
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autonomy confers, without necessarily being dependant on receiving 

periodic payments fo r  the rest o f  her life from her former 

husband

This passage clearly reflects the language o f  sharing and comm unality . The 

references to ‘personal dignity’ and ‘au to n o m y ’ also echo the language o f  

communitarians. '^^ The phrasing used is a lm ost appropriate for describing a 

com m unity  property  approach, but for the em phasis  that provision must 

depend on the parties’ needs and obligations. Equality is therefore not 

guaranteed since it m ight be inequitable on the facts.

Although the court was anxious to v indicate the contributions o f  the home- 

m aking as well as the bread-winning spouse, it repeatedly emphasised that 

provision is a matter for judicial discretion, taking account o f  the facts and 

the relevance o f  the statutory criteria in each case. A set approach to division 

is therefore inappropriate. Denham J stressed that ‘[i]t is not a question o f  

dividing the asse ts . . .  on a percentage or equal bas i s ’, w h i l e  Fennelly J 

em phasised that the statutory language ‘does not erect any automatic or 

mechanical rule o f  equal i t y’. M u r r a y  J felt that ‘[i]t is not so much that 

there should be a division o f . . .  resources betw een the spouses’,''*' but that 

the hom e-m aker  ‘is ju s t  as entitled . . . to  have, what I have figuratively 

referred to as the fruits o f  the marriage, taken into account by the court in 

determ ining what provision should be made for each o f  th em ’.''’  ̂ However, 

he emphasised:

[2002] 3 IR 334, 408.
U n lik e those w h o argue that separate property ow nersh ip  fosters equality and 

responsib ility , and hence (presum ably) d ign ity , com m unitarians argue that it is the failure to 
reward both contributors to the marriage that underm ines d ign ity. W o m en ’s dign ity, in 
particular, is underm ined by the legal v iew  that non-earning parties, usually w iv es, 
contribute less to the marriage.
'^ T v .  r [20G 2]3IR 334 ,  383.

[2002] 3 IR 334, 417.
[2002] 3 IR 334, 409.
[2002] 3 1R334, 409.
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‘This is not to say that in making financial provision fo r  spouses that 

their assets should be divided between them. Neither the Constitution 

nor the 1996 Act requires that, explicitly or implicitly. It is rather 

that [a] spouse should... not be disadvantaged by reason o f  the fa c t 

that all or nearly all o f  the assets and income in the marriage are 

those o f  the other spouse. It also means that in cases where there are 

very substantial assets belonging to one spouse which greatly exceed 

any conceivable day-to-day needs o f  either spouse... those assets 

should not as a matter o f  course remain with the spouse who owns 

them...

He contrasted this modern approach with that prevailing when the 

Constitution was adopted, where the home-making spouse ‘was treated more 

as simply a dependant rather than a partner when financial provision was 

made on separation’, when her ‘basic or essential needs tended to be the 

primary yardstick’.

Concepts o f partnership and fairness are also emphasised by some members 

o f the Court when outlining the appropriate attitude to English authority. All 

five judges were clear that the fundamental differences between Irish and 

English law meant that certain aspects o f White v. White^^^ (such as the focus 

on a fair division o f assets) could not apply in I r e l a n d . T h e  approach here 

seems contradictory: we are told that ‘proper’ provision is the criterion, 

rather than equality or fairness, but we are also told that proper provision 

will usually be related to fairness and equal partnership. White itself was not

[2002] 3 IR 334, 407.
[2002] 3 IR 334, 406. Language such as this would also tend to refute the first 

interpretation o f  the focus on ‘provision’ outlined above.
White V. White [2001] 1 AC 596, discussed in Chapter 2.
This does not necessarily contradict the v iew  o f  McGuinness J in M K  v. JP  (O therwise  

SK) [2001] lESC 87 where she cited with apparent approval the dictum o f  Thorpe LJ in 
Cowan V. C owan  [2001] 2 FLR 192 that fairness rather than equality was the rule. 
Presumably, M cGuinness J meant that ‘proper provision’ was fair provision, rather than 
equal provision, and this would indeed appear to echo the opinion o f  Fennelly J, outlined 
above.
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wholly rejected in T  v. T\ Keane CJ commented that ‘it by no means follows 

that what is referred to as “the yardstick o f  equality o f  division” is, in every 

case and for all purposes, irrelevant’.''*  ̂ He continued, ‘The age old maxim, 

“equality is equity” , may have only the most limited o f  applications in the 

complex exercise which the court o f  first instance is obliged to undertake in 

a case such as the present: that is not to say it has disappeared completely 

from the picture’. T h e  full court agreed that the emphasis o f  Lord Nicholls 

in White on the need to avoid invidious discrimination against the 

homemaker, and his refusal to limit the wife’s share o f  family assets to her 

‘reasonable requirements’, also applied in Ireland.''*^ Clearly the court, while 

not advocating equality (which would be outside the legislative mandate), 

was nevertheless concerned to ensure that non-earning spouses are not 

discriminated against -  a concern o f  equitable redistribution and community 

property regimes.

B. Summary: the Current Approach o f  Irish law to Partnership 

Concepts

Overall, it is argued that the Supreme Court’s emphasis on ‘proper 

provision’ rather than the ‘division’ o f  assets was designed to rule out any 

strict rules or principles on division, and to ensure that the prescribed 

statutory factors were fully considered in each case.'^° While ‘provision’ 

may be more restrictive than ‘division’, so that the emphasis on it might 

have unfortunate implications, these should be negated by the court’s focus

7’[2002]3 1R 334, 368.
[2002] 3 IR 334, 368.
[2002] 3 IR 334, 368. Similarly, Fennelly J stated that ‘1 would adopt the language o f 

Lord Nicholls to the extent that he argues for equal recognition o f  the value o f the 
contributions that may have been made during the marriage, in their respective roles, by the 
money-earning spouse and the home-making spouse’ {ibid., 418).

Hence, also, the repeated preference that trial judges should go through the statutory 
criteria ad seriatim, discussing the relative weight placed on each. See the judgment o f 
Denham J, [2002] 3 IR 334, 388.

277



on fairness and justice and the probable appropriateness o f greater provision 

in ‘ample resources’ cases.

Consequently, it may be argued that Irish matrimonial property legislation 

demonstrates a clear desire to implement sharing and partnership principles. 

It seems clear that legislative intent has been to move towards some form of 

marital co-ownership, but this now seems unlikely to eventuate following the 

fate of the Matrimonial Home Bill 1993, and the subsequent move towards 

equitable redistribution in the 1995 and 1996 Acts. Although it is quite 

probable that some inter vivos community-type measures might still be
Ienacted, the political will to do so seems lacking. The result is a deeply 

inconsistent approach to this fundamental property and marital issue, where 

(whatever the original intent) partnership principles have considerably less 

force during than after marriage. Partnership, as a guiding force for 

legislative thought, may be weakening in real terms in Irish politics. By 

contrast, the recent marital breakdown enactments, although giving 

partnership principles a lesser role than early forays into marital property, 

seem to have greatly enhanced the judicial emphasis on sharing 

considerations. This trend is likely to continue, should lower courts take 

heed of the Supreme Court’s emphasis on the value o f the contributions of 

the homemaker and ‘the equal partnership o f the spouses’ '̂ "' in marriage.

Part IV: Financial Provision on M arital Breakdown in Practice

The 1995 and 1996 Acts enable courts to make extensive ancillary property 

orders in the context o f judicial separation and d i v o r c e . T h e  powers

See, e.g., the judgment o f  Keane CJ, [2002] 3 IR 334, 365.
With or without a referendum; see Buckley, ‘Matrimonial Property’, supra  n.20, 76.
Such as the Succession Act, 1965.
Tv. 7’[2002] 3 IR 334, 408 (per Murray J).
The grounds for granting a judicial separation order are dealt with in the Judicial 

Separation and Family Law Reform Act, 1989.
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conferred are wide-ranging.'^^ As noted previously, neither Act confers 

property entitlements on either spouse; indeed, there is no requirement or 

presumption that any ancillary property order should be made at all. The 

only statutory requirement is that the court must be satisfied that ‘proper’ 

provision has been or will be made for both spouses and any dependent 

family member, and may not make an order under either Act unless it would
I S7be in the mterests o f  justice.

It is interesting to compare the Irish and Scottish approaches in this regard. 

Scots law enumerates principles to be considered in relation to financial 

provision and applies a presumption o f  equal sharing. However, it then limits 

orders by reference to what is ‘reasonable’, having regard to the parties’ 

resources, so that the provision actually made may be considerably lower 

than that mandated by the principles o f  division. Ireland has no presumption 

o f  equal sharing or principles o f  division, but merely lists factors for 

consideration. While provision must be ‘proper’, there is no reference to 

‘reasonable’ limits.'^* Although Irish courts undoubtedly consider 

reasonableness (as an aspect o f  what is ‘proper’), the fact that this is not 

legislatively emphasised suggests justice should be prioritised and that the 

‘reasonable requirements’ doctrine should have no place in Irish law. 

Nonetheless, some o f  the early case law effectively utilised this doctrine to 

limit orders. In Y(M) v Budd J felt it was appropriate to order a high-

earning husband to pay ‘the relatively small sums which his wife and child 

require to live on in a frugal and thrifty m anner’, as this would still leave the 

husband with ‘substantial sums with which to indulge his own extravagant

Part II o f  the 1995 Act and Part III o f  the 1996 A ct. As w ell as periodic or lum p sum 
paym ent orders, pension and property adjustm ent orders are available, as are financial 
com pensation  orders, orders for sale, and (on divorce) o rders extinguishing statutory 
inheritance rights.

S.20 o f  the 1996 Act and s. 16 o f  the 1995 A ct (as am ended).
In fact, the original standard in the 1995 A ct, w hich w as one o f  ‘adequate and 

reasonab le’ provision, was alm ost im m ediately repealed  (s .52 o f  the 1996 Act).
Y(M) V . Y(A) [1997] 3 FLJ 86.
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lifestyle’. T h e  wife had a very low income and all her requirements were 

reasonable.

‘Proper provision’, however quantified, is more than a mere standard for 

relief in Irish matrimonial law. As recently emphasised in JC  v. 

making proper provision is a mandatory pre-condition o f  the granting o f  a 

divorce decree. Abbott J went so far as to say that referring to ‘ancillary 

relief in the Irish context was ‘somewhat o f  a misnomer’, as provision here 

was the master o f  divorce, rather than the slave.

Due to the lack o f  empirical data, it is generally necessary to rely on 

individual cases to gain a sense o f  the orders being made.*^  ̂ However, a 

number o f  recent High Court and Supreme Court decisions have laid down 

some general principles.'^'*

A. Available Property

Ireland has no concept o f ‘matrimonial property’. It is clear from decisions 

such as T  V. that assets acquired before or after the parties cohabited 

may be used to make proper provision, so there is no particular focus on the

' “ [1997] 3 FLJ 86 ,89 .
JC  V . M C  (HC, unreported, 22 January 2007; Irish Times, 19 February 2007).
(HC, unreported, 22 January 2007; Irish Times, 19 February 2007), discussed in 

Clissman, ‘Trends in Divorce: a Review o f  Recent Case Law ’ (conference paper. Law 
Society o f  Ireland CPD Seminar: ‘Divorce -  Ten Years O n’ (Dublin, 27 February 2007) 
(hereafter ‘Clissman’), 64,

Such cases are at least increasingly being reported, though it is usually the most 
abnormal type o f  case -  involving ‘ample resources’ -  that garners most attention. Written 
judgments are least likely to be available in Circuit Court cases, where in fact most cases are 
heard, though some o f  these cases do proceed to the High Court, on appeal.

It is envisaged that these will be augmented by empirical research by the recently 
appointed Courts Service family law reporter. Dr Carol Coulter, who produced her first 
three reports in 2007 (Courts Service, Family Law Matters, Vol. I, No. I (Dublin, Spring 
2007); Courts Service, Family Law Matters, Vol. I, No. 2 (Dublin, Summer 2007), Courts 
Service, Family Law Matters, Vol. 1, No. 3 (Dublin, Autumn 2007)),

Tv. 7’ [2002]31R  334,
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date o f acquisition.’^̂  Property is evaluated at the date o f the trial, and both 

spouses’ assets will be viewed in their entirety, including any property held

through companies.'^’  The Supreme Court’s emphasis on fairness in T v.
168T suggests that the source of assets will be considered in making ancillary 

orders. Denham J commented that ‘the fact that a considerable sum of 

money was acquired by a spouse after their separation, the basis o f such new 

acquired sum, or the existence o f a deed o f separation, may be very 

relevant’ , and may ‘ impact on the fairness of the provision’ .F e n n e l ly  J 

noted that‘ ...property acquired by inheritance, by chance or the exclusive 

labours o f one spouse does not necessarily escape the net... On the other 

hand, not all such property is automatically available either. It is easy to 

think o f cases where such a result would not be just’ .'™ However, Murray J 

emphasised that ‘ [e]ach spouse has a continuing obligation to make proper 

provision for the other and the resources which are available to each of them 

may be taken into account so far as is necessary to achieve that objective’.'^' 

Where resources were limited, it might be possible only to provide for the 

spouses’ basic needs.

Such matters as potential legacies or income from trust funds may also be taken into 
account. In JD  v. DD  [1997] 3 IR 64, McGuinness J held that the court could take account 
o f the husband’s probable receipt o f money from a family trust fund, and the improbability 
o f a similar allocation being made to the wife. However, assets owned by third parties (such 
as parents), in which a spouse has no beneficial interest, cannot be considered in making 
financial provision, other than as affecting that spouse’s future prospects {CF v. JDF  [2005] 
lESC 45).

In BD V, JD (No. 3) [2005] lEHC 407, McKechnie J commented that ‘as a matter o f 
principle’ the court had jurisdiction over all the assets o f both parties, including those held 
through limited companies, and could ‘ make use o f them in the most appropriate manner 
feasible so as to make proper provision for the parties’ {ib id , at para 28 ). He emphasised 
that he ‘could not under any circumstances accept that this court could be disabled from 
performing its constitutional and statutory duties simply by the creation and existence o f a 
private company where its entire affairs are within the exclusive control o f one party to the 
marriage’ , and i f  necessary he would order a company restructure or sale, though this would 
not be done lightly {ib id).

Tv. r[2002 ] 3 IR 334.
[2002] 3 IR 334, 383.

'™ [2002] 3 IR 334, 416.
’’ ’ [2002] 3 IR 334, 409.

He added that ‘different considerations’ would arise where one spouse had considerable 
pre-acquired wealth, and the marriage was very brief, but did not say what these 
considerations were ([2002] 3 IR 334, 409). However, he had previously noted that
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The significance o f inheritance may vary. Where the primary concern is 

meeting the parties’ basic needs, the inheritance o f assets would probably 

not be particularly significant. However, where resources are ample, the 

source o f the assets may be o f great importance once needs have been met. 

In W V.  W, the wife was awarded under a third o f considerable resources, 

which consisted primarily o f the proceeds o f the sale o f lands the husband 

had received from his parents. While the wife had had a limited involvement 

in running the farm, and had been primarily responsible for rearing the 

children, she had not contributed to the acquisition o f the property in any 

way.

The husband in C v. C' '̂* had inherited a landed estate, with net realizable 

assets valued at over €24 million. The parties’ income was almost totally 

derived from the husband’s assets. The trial judge had held that wife should 

not be allocated the Manor House, since the husband had strong family and 

historical connections with it, was the sole owner and had received the house 

through his family, while the wife had made no contribution to its 

acquisition. On appeal to the High Court, O’Higgins J held that using the 

concept of one-third as a check on fairness or considering proper provision 

in percentage terms was not useful where the assets were inherited and 

brought to the marriage by one spouse. Although the wife had contributed 

hugely to the marriage as a supportive wife and homemaker, she had not 

enhanced her husband’s income or earning capacity in any real sense. 

Accordingly, proper provision consisted of maintenance and the provision of 

a lump sum to purchase accommodation, as this respected the source o f the 

assets and ensured that the family business remained viable. The wife was

resources acquired ‘completely independent o f  the marriage’ were not necessarily excluded 
from the court’s consideration {ibid.).

W V. W {ex tempore, 17 December 2001, McKechnie J), cited in Morgan, ‘Financial 
Ancillary Relief Applications in Separation and Divorce Papers’ (conference paper, Law 
Society o f Ireland CPD seminar: ‘Divorce -  Ten Years On’, 27 February 2007) (hereafter 
‘Morgan’), 51.

C v . C  [2005] lEHC 276.
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therefore awarded {inter alia) a lump sum o f  €3.3 million and about one- 

third o f  the husband’s annual income in personal maintenance for life.'^^

Contribution may reduce the significance o f  the asset source to some extent. 

In S N  V.  FN, the husband had also inherited the family farm, both spouses 

had worked extensively on the land. Finding that the farm had some 

development value, Abbott J nevertheless held that the husband’s age was 

such that, if  at all possible, he should be allowed to pursue the only trade he 

knew, which was farming. However, the marriage duration entitled the wife 

to be treated as a full partner in relation to the family’s earning capacity, and 

her ‘continuous work in the farm and in the hom e’ meant ‘it would be unjust 

to deal with her on any basis less than the equivalent o f  equality’, even 

though the land was the husband’s inheritance.’’  ̂The property’s source was 

taken into account by permitting the husband to pay the wife a lump sum in 

respect o f  her share.

In F T M  V. the wife was awarded assets valued at one-third o f  the

husband’s family lands, held in trust, which they had farmed together. 

Abbott J held that while the wife had not invested capital in the estate in the 

early years, her efforts at staving o ff  lending institutions in those years 

enabled her husband to make the actual financial contribution.

She also received additional significant child maintenance. However, the decision is 
under appeal to the Supreme Court.

N \ .  A^(HC, unreported, 18 December 2003, 13).
FTM  V. C TM  [2006] lEHC 333. This was a rehearing o f  the earlier case, FJWTM  v. 

CyV/jrA/[2005] 1 1R321.
The original view that a discretionary trust was not a ‘settlement’ which the court could 

vary (JD  v. DD  [1997] 3 IR 64) has now been rejected. In FJIVTM v. CNRTM  [2005] 1 IR 
321, where the house and very extensive lands were held in a long-established family trust, 
McKechnie J held (on a preliminary issue) that ‘once arrangements confer a benefit on the 
spouses or either o f  them in their capacity as husband or wife and was provided for, with 
and by reference to their marriage status, then same should be treated as a settlement within 
the said statutory provisions’ {ibid., 337-338).
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B. Relevant Criteria

As noted previously, the 1995 and 1996 Acts list a wide range o f factors to 

be taken into account in the making o f any order.'^^ However, there is no 

overriding philosophy, such as other jurisdictions have. For instance, it 

cannot be said that Ireland focuses on economic issues, fair sharing and self- 

sufficiency (as Scotland does), on the minimal loss principle (as used to 

apply in England and Wales), or on contributions (as in Australia), although 

elements o f all these approaches are present. Case law imposes a standard of 

fairness, with some reference to equality and partnership as a means of 

gauging that fairness.'**’

/. Financial and Domestic Contributions

As in most o f the jurisdictions previously examined, financial and caring

contributions to the family’s welfare are both relevant in making property 
181orders. Unlike Ontario, there is no presumption that such contributions are 

equal in value, which gives rise to some concern; Clissman argues that ‘Irish 

courts are generally willing to recognise the domestic contributions o f  a 

spouse, but not to the extent o f being on a par with those o f  the 

breadwinner’.'*^

Financial contributions are clearly highly significant. In O ’L(A) v O'L(B)^^^ 

McGuinness J was strongly influenced by the fact that ‘virtually all o f the 

financial contributions’ to the family home came from the husband, though 

the wife had made some indirect contributions from her savings and had

S.20 o f  the 1996 A ct and s .16 o f  the 1995 Act (as amended). These include the parties’ 
means and financial resources, earning power, contributions, responsibilities and 
obligations, needs, previous living standards, age, health, disability, statutory benefits, 
conduct (where it would be unjust to disregard it), the duration o f  the marriage, and third 
party rights.

Tv. 7’ [2002] 3 IR 334.
S .16(2)(f) o f  the 1995 Act and s .2 0 (2 )(0  o f  the 1996 Act.
Clissman, n. 162, 81.
O ’L(A) V O'L(B) [1996] 2 FLJ 63 (ajudicial separation case).
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given up her career to care for the child and the home generally. 

McGuinness J commented that, from a point o f  view o f  justice, ‘A proposal 

simply to transfer this entire asset to the wife gives no recognition to [the 

husband’s] contributions and I do not feel that it would be equitable to take 

this course.’ '*^

The issue o f  financial versus domestic contributions was also addressed in 

BD  V. JD }^^  The wife claimed that she and her husband were de facto 

partners and that she should accordingly be entitled to 50% o f  the assets, 

including business assets which the court valued as being worth at least €10 

million. McKechnie J held that while the wife had undoubtedly contributed 

significantly in the home, and had done some work outside it, she had not 

contributed to the business to the same extent as her husband. It was 

therefore inappropriate to quantify the wife’s share in the business in 

percentage terms, and the statutory factors should instead be applied to 

evaluate proper provision.'*^ Accordingly, he ordered that the couple’s liquid 

assets should be divided equally and that the husband should be given the 

option o f  buying out the wife’s interest in the family home for €500,000 or 

o f  transferring the home to her. The wife was also awarded three significant 

lump sums, totalling €4 million, to be paid in annual instalments. Durcan 

argues that the size o f  the award suggests that ‘in a longstanding marriage 

where there are substantial assets, even where the wife cannot show a 

substantial input into the business affairs o f  the husband, she will still by

reason o f  her more general contribution to the family be entitled to a
188substantial share o f  those assets’.

'®‘' [ 1 9 9 6 ] 2 F L J  6 3 ,6 6 .
'® ^ [1 9 9 6 ]2 F L J  63, 67.

B D v . y D [ 2 0 0 3 ]  lE H C  106.
M cK echn ie  J em phasised  both parties’ earning capacity, the length o f  the marriage and 

the high standard o f  liv ing  during it, and the fact that the coup le  had children (now  
independent).

Durcan, ‘R ecent D evelop m en ts in D ivorce  and Judicial Separation’ (conference paper, 
Sw eet & M a x w e ll’s 3'̂ ‘* Annual Fam ily L aw  C on feren ce, D ublin , 26  N ovem ber 2005)  
(hereafter ‘D urcan’), 38.
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K v . K  (No. 2) is particularly interesting as most o f the assets owned by 

the husband at the time o f trial were acquired after separation. A key issue 

was therefore whether these assets were relevant in evaluating and making 

proper provision. While the legislation makes it clear that all assets may be 

taken into account in making ancillary orders, the Supreme Court in T  v. 

had noted that it might not be appropriate to draw on assets acquired entirely 

independently o f the other party. However, \n K v. K  (No. 2), O ’Neill J held 

that the husband had already begun to ascend the corporate ladder before the 

marriage broke up and that, while he subsequently did ‘extraordinarily well 

in his career’ '^', ‘the basis for his ultimate success was in place from the 

time the marriage broke up’.'^^ The role played by the wife ‘was an integral 

part o f the process which initially built his career and ultimately led to his 

great success’, a n d  her continued shouldering o f family responsibilities 

after the break up ‘would have further enhanced his capacity to devote 

himself to the development of his career’.'^'' Hence, it could not be said that 

fruits o f the husband’s career were too remote or disconnected from the 

marriage. O’Neill J concluded that ‘[t]o disconnect those ultimate fruits from 

the hard work, forbearance, endurance and even at times, the hardships of 

the early years o f the marriage would be to do an injustice to the 

Applicant’. T h i s  can also clearly be justified by the inclusion among the 

statutory factors o f contributions to the earning capacity o f the other spouse. 

It also accords with jurisprudence from other jurisdictions.'^*

K v . K  (No. 2) [2003] 1 IR 326.
Tv. r[2002] 3 1R334.
K v  K  (No. 2) [2003] 1 IR 326, 353.
[2003] 1 IR 326, 354.
[2003] 1 IR 326, 354.
[2003] 1 IR 326, 354.
[2003] 1 IR 326, 353-4. The w i f e 'm K v . K  ultimately received a large lump sum, but this 

was sufficient only to house her, without providing for her future income. Income was 
therefore provided by the transfer to the w ife o f  one o f  the husband’s pensions, the award o f  
maintenance, and the transfer to the w ife o f  the (not particularly valuable) fam ily home, 
which would provide a small rental income.

For instance, the recent decision o f  the House o f  Lords in M iller v. M iller and  
M cFarlane v. M cFarlane [2006] 1 FLR 1186, where the w ife was awarded a significant 
portion o f  the husband’s future incom e, based on her contributions to his earning power.
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A key issue in relation to domestic contributions has always been the 

difficulty o f  monetising work in the home.'^’ Shatter comments that ‘the 

courts have not in practice specifically spelt out an applicable methodology 

for determining the exact monetary value o f  such contribution but have 

merely regarded it as one o f the statutory factors together with others to be 

taken into a c c o u n t . . . I t  is therefore o f  huge significance that all five 

Supreme Court judges in T  v. emphasised that domestic contributions 

should not be undervalued and were just as significant as financial 

contributions.^®^ The loss o f  earning and career potential to a spouse who 

had foregone career advancement in the interests o f  caring for the family 

was also s t r e s s e d . W h i l e  much o f the emphasis on the value o f  domestic 

contributions undoubtedly derives from equality concerns, the Constitution 

is also significant. \n T v. T Murray J emphasised the constitutional 

recognition given to work in the home, commenting:

'No doubt the exclusive reference to women... reflects social thinking 

and conditions at the time. [Article 41.2.1] does however expressly 

recognise that work in the home by a parent is indispensable to the 

welfare o f  the State by virtue o f  the fa c t that it prom otes the welfare

Discussed in Chapter 1.
Shatter, Sha tter’s Family Law (Dublin, 1997), 829, fn. 587 (commenting on the 1996 

Act). However, it should be noted that the lump sum was successfully appealed to the 
Supreme Court on technical grounds {BD v. JD  [2004] lESC 101). When the matter 
returned to the High Court for reconsideration, the financial circumstances had changed and 
the matter was determined afresh. Ultimately, the wife received an equal share o f the liquid 
assets, along with €500,000 in respect o f  her equal share o f  the family home. However, the 
remaining payments were restructured to include a pension contribution, reduced lump sums 
and annual maintenance {BD v. JD  (No. 2) [2005] lEHC 154; BD  v. JD  (No. 3) [2005] lEHC 
407).

Tv. 7’ [2002] 3 IR334.
Murray J commented that ‘the courts should, in principle, attribute the same value to the 

contribution o f a spouse who works primarily in the home as it does to that o f  a spouse who 
works primarily outside the home as the principal earner’ ([2002] 3 IR 334, 407) and 
Denham J stated that ‘[a] long lasting marriage, especially in the primary childbearing and 
rearing years o f  a woman’s life, carries significant weight, especially if  the wife has been 
the major home and family carer’ {ibid., 382).

See, e.g., the judgm ent o f  Keane CJ, ([2002] 3 IR 334, 366 and 372. Denham J noted that 
‘By this total approach to the family role o f  a spouse and its effect, formal recognition is 
given to the role o f  caring for the family’ {ibid., 381).
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o f  the family as a fundamental unit in society. A fortiori it recognises 

that work in the home is indispensable fo r  the welfare o f the family, 

husband, wife and children, where there are children... [I]n ensuring 

that proper provision is made fo r the spouses o f a marriage... the 

court should, in principle, attribute the same value to the 

contribution o f  a spouse who works primarily in the home as it does 

to that o f  a spouse who work primarily outside the home as the 

principal earner. The value to be attached to their respective 

contributions is perhaps underscored by Article 42.1 o f the 

Constitution which refers inter alia, to the "... duty o f  parents to 

provide, according to their means, fo r the religious and moral 

intellectual, physical and social education o f  their children

To date, Ireland has no equivalent o f  the ‘special skills’ case law which 

caused problems for hom em akers in England, W ales and Australia.^”  ̂

However, Ireland also has no equivalent o f  Australian and Canadian 

jurisprudence em phasising the feminisation o f poverty in the wake o f  

divorce, though the disabilities suffered by former hom em akers at the end o f 

marriage have received some judicial notice.^^'*

ii. Compensation fo r  Economic Disadvantage

Although Ireland places less em phasis than Scotland on the economic 

advantages and disadvantages o f the spouses resulting from the marriage, the 

compensation principle is still relevant in Irish law. As in Australia, the 

spouses’ contributions to each other’s income, earning capacity, property 

and financial resources must be considered, as m ust the effect o f  marital 

roles on each spouse’s earning capacity. The degree to which a spouse’s

[2002] 3 IR 334, 406-407.
This is discussed further in Chapter 2.
Ciissman (supra n.l62, 83) contends that the ‘proper provision’ requirement has avoided 

the ‘feminisation o f poverty’ in the Irish context, but no data are available to support this 
contention.
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future earning capacity was impaired by foregoing remunerative 

opportunities in order to care for the family must also be considered by the 

court. In Z) V the wife’s share was increased because she had sold her 

own business at her husband’s request on marrying him 28 years before. In 

K  V.  K  (No. 2)}^^ O ’Neill J emphasised that the w ife’s career and earning 

opportunities had suffered due to her role as primary carer for the children 

over 30 years.^^’

Future family welfare contributions must also be taken into account, though 

there is no equivalent o f  Scotland’s ‘burden sharing principle’. There is also 

no reference to self-sufficiency, which has received so much emphasis 

e l s e w h e r e .A l th o u g h  potential earning capacity will be considered,^'’̂  less 

stringent standards may well apply where a home-making spouse is 

concerned. In BF  v. it was held that it was ‘reasonable and proper’ for

the wife not to seek work outside the home ‘at the present tim e’, as she was 

providing a home for the three children o f  the marriage, ‘a full-time 

occupation in i tse lf ’^" However, in MP v. O ’Higgins J repeatedly

emphasised that the wife could have returned to the workforce when the 

youngest child went to secondary school, thereby increasing her earning 

capacity, but had not done so.

‘ D v  D  (SC, unreported, July 1991).
K V. K (No. 2) [2003] IR 326.
O ’Neill J considered that, had the wife been free to do so at an early stage in her life, she 

could well have developed a good career for herself, but that she was now unlikely to do so 
due to her age and ill health. He held that the availability o f  ample resources meant that the 
wife should be put in a position similar to that she would have enjoyed, had she not 
foregone career opportunities.

E.g., England and Wales, Scotland and Australia; this is discussed fully in Chapter 2.
S.20(2)(e) o f  the 1996 Act (s.l6(2)(e) o f the 1995 Act), provides that ‘any physical or 

mental disability’ o f  either spouse is a matter to be considered by the court. In SB  v. RB 
[1996] IFLR 220, the w ife’s medical condition, which made it difficult to earn any 
substantive income, was taken into account by the court in reaching its decision.

BFv.  FF[1994] 1 FLJ 15.
[1994] 1 FLJ 15, 16.
MP  V . AP  [2005] lEHC 326.
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Hi. Age and Marriage Duration

The spouses’ ages and the duration o f  the marriage and cohabitation period
213are also relevant. A long marital partnership may give rise to a 

presumption that a higher degree o f  sharing is appropriate, while a short 

marriage would not suggest a high level o f  partnership. Older spouses are 

also likely to have lower earning capacities, though their lower life 

expectancy may make only a moderate capital provision appropriate.

iv. Children

Surprisingly, neither the 1995 nor the 1996 Act explicitly lists children’s 

needs as a factor in making ancillary property orders.^'"* No order for divorce 

or judicial separation may be granted unless proper provision exists or will 

be made for the spouses and any dependent member o f  the family (divorce) 

or any dependent children o f  the marriage (judicial s e p a r a t io n ) .H o w e v e r ,  

there is no equivalent o f  the English provision that the ‘first’ consideration is 

the welfare o f  a minor child.

V . Conduct

Although divorce is granted on a ‘no fault’ basis, fault may sometimes 

impact on financial provision: for instance, where divorce means that both 

parties are financially worse off, the courts may hold that the party at fault

should to some extent bear the cost o f  the loss induced by his or her
2 ] 6conduct. This is clearly related to the ‘minimal loss’ principle now

S,20(2)(d) o f  the 1996 Act (s.l6(2)(d) o f  the 1995 Act).
However, matters such as either spouse’s needs, accommodation requirements and future 

contributions to the welfare o f  the family give some recognition to the existence and 
requirements o f dependent children.

S .5(l)(c) and s.20 (l) o fthe 1996 Act; s.3(2)(a)(l) o f the 1989 Act.
In M Y  V. [1997] 3 FLJ 86, Budd J cited with apparent approval a dictum o f Costello J 

in E D  V. F D  (HC, unreported, 23 October 1980) that a husband who deserted his family
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abandoned in English law. Legislatively, a spouse’s conduct may be 

considered in making ancillary property orders, where the court considers it 

would be unjust to disregard it.^'^ This is similar to the rule in England and 

Wales, and in fact Irish case law has enthusiastically adopted the ‘obvious 

and gross’ test enunciated in Wachtel v. Wachtel.^^^ What conduct might be 

sufficiently ‘gross’ to influence a decision is unclear. Anecdotal evidence 

from practitioners^'^ suggests courts are unwilling to entertain allegations of 

‘ordinary’ adultery, but frown upon financial misconduct which depletes 

property.^^° Case law also suggests that financial irresponsibility will be 

penalised, even if it is not ‘misconduct’ as such, as it may have forced the 

other spouse to make greater contributions. In E M  v. WM, McGuinness J 

took account o f  the husband’s financial conduct, specifically, ‘his non

contribution to the mortgage and his failure over many years to assist in the 

maintenance o f  his wife and chi ldren’. T h e  relevance o f  adultery varies. In 

B(S) V. McGuinness J considered the husband’s adultery was a
223  224  • *relevant factor in the apportionment o f  assets. In C v. C, O ’Higgms J 

felt the husband’s adultery and the way he treated his family were extremely 

hurtful but did not amount to ‘obvious and gross’ conduct within the 

meaning o f  T  v. He also held that the husband’s post-separation

financial dealings with the wife were not attempts to humiliate or embarrass 

her and therefore did not constitute conduct which it would be unjust to 

disregard.

should be the one to suffer a fall in incom e, if  this w as necessary to protect the financial 
position o f  the w ife  and children.

S .20(2)(i) o f  the 1996 Act, and s .l6 (2 )( i)  o f  the 1995 Act.
^ '* [1973 ] 1 All ER 829.

D iscussed in C hapter 4.
H ow ever, there is no legislative equivalent to the explicit reference to financial 

m isconduct contained in Scottish law.
EMv .  WM[ \ 9 9 A]  3 FLJ 9 3 ,9 6 .
B(S) V. B(R) [1997] 3 FLJ 66, 69.
H ow ever, in her decisions in AF  v. EF  (C C , unreported. M ay 1995) and EM  v. WM 

[1994] 3 FLJ 93 she held that, on the facts, it w as not.
C  V. C  [2005] lEH C  276.
Tv. 7’ [2002] 3 1R 334.
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vi. N eed

In practice, the courts generally focus on the parties’ needs at the time o f  the 

apphcation, as the limited resources o f  most families almost invariably 

mean that all parties will end up worse o ff following se p a r a tio n .T h e  focus 

is often on obtaining sufficient maintenance, rather than dividing property, 

although the high degree o f  non-compliance with maintenance orders^^  ̂ may 

well incline the courts toward making lump sum provision, where possible. 

Where means permit, the Supreme Court’s ruling in T v. should lead to 

greater emphasis being placed on considerations o f  fairness and equity. 

Courts may also give more weight to the parties’ expectations and previous 

living standards in ‘ample resources’ cases,^^° and may be influenced by a 

spouse’s need to retain assets for a particular reason. Where wives are 

concerned, the asset tends to be the family home, and the need related to 

childcare;^^' for husbands, the need may well be business related.^^^

S.20(2)(b) o f  the 1996 Act also requires the courts to have regard to actual and potential 
‘financial needs, obligations and responsibilities’ o f  each spouse, including needs arising in 
the case o f  remarriage (s. 16(2)(b) o f  the 1995 Act).

See, e.g., RH v. NH  [1986] ILRM 352 and BFv. V F [\994]  1 FLJ 15.
Ward {Financial Consequences o f  M arital Breakdown (Dublin, 1990) (hereafter ‘W ard’), 

35) found that, o f  a large sample o f  District Court maintenance orders paid through the 
District Court Clerk, 28% were never paid at all, 49% were more than six months in arrears, 
10% were in arrears for less than six months, and only 13% were fully paid up. Overall, 
77% o f all maintenance orders were in arrears for over six months. However, as noted by 
Walls and Bergin, these figures do not take account o f  situations where maintenance is 
agreed informally by the parties, or in a separation deed, or where the order is made by the 
Circuit Court or High Court, as would happen in divorce and judicial separation: Walls and 
Bergin, The Law o f  Divorce in Ireland  (Bristol, 1997), 114. See also the comments o f  Fahey 
and Lyons {Marital Breakdown and Family Law in Ireland: a Sociological Study  (Dublin, 
1995) (hereafter ‘Fahey and Lyons’), 85) on W ard’s analysis. 

r[2002]3 1R334.
S.20(2)(c) o f  the 1996 Act also specifically requires the court to consider the standard of 

living previously enjoyed by the family or spouses (s.l6(2)(c) o f  the 1995 Act).
Ward {supra n.228, 27) found that 86% o f  wives applying for maintenance in the District 

Court had dependent children living with them at the time, Fahey, and Lyons {supra n.228, 
93, also found that dependent children predominantly resided with the wife, a finding 
confirmed in the research for this thesis (see Chapter 5). S,20(2)(j) o f  the 1996 Act 
(s.l6(2)(j) o f  the 1995 Act) requires the court to have particular regard to ‘the 
accommodation needs o f  each spouse,’ and s. 15 o f  the 1996 Act (s. 10 o f  the 1995 Act) also 
requires that ‘proper and secure’ accommodation should be provided, where practicable, for 
a spouse who is wholly or mainly dependent on the other, and for any dependent children. 
However, the wife may simply be given occupational, rather than ownership rights {e.g.
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C. 'Proper Provision ’ -  Discretion and Benchmarks

T V. T  emphasised the trial judge’s broad discretion regarding provision?^^ 

Clearly, this allows for considerable subjectivity; Durcan comments that ‘[i]t 

would seem clear from the judgm ents... that the amount which might have 

been awarded to Mrs T could have varied by a considerable degree from the 

sum of £5 M and the Supreme Court would still not have interfered...

As an ‘ample resources’ case, T v. T  does not necessarily provide guidance 

for cases with more limited resources. This was recognised by the Court 

itself: Murray J commented that situations such as T v. r ‘are likely to be the 

exception rather than the rule’,̂ ^̂  while Fennelly J considered that the case 

was ‘quite untypical’ and might therefore be ‘of comparatively limited value 

in the much more normal but more difficult cases where “proper provision” 

has to be made from meagre resources’.

Nevertheless, it is one of the few cases with guidance from the Supreme 

Court on the issue o f fmancial provision and the suggestion in some of the
"yin

judgments of a benchmark of a one-third share is a cause for concern. 

Denham J stated that, while each case had to be decided on its own merits, 

she ‘agree[d] with the Chief Justice that a figure o f one-third o f the assets 

may be a useful benchmark to fairness’, although it ‘may have no application

until the children leave the home), or indeed, the home may be sold, and the proceeds 
divided to allow  for new accommodation to be acquired; AO'L  v. BO'L  [1996] 2 FLJ 63.

In J D  V. D D  [1998] FLJ 17, it was held that the husband’s need to retain a sufficient 
working capital for his business as an auctioneer meant that £160,000 should be left in the 
business.

Tv.  r [2 0 0 2 ] 3 IR 334, 419.
Durcan, op. cil., 11.
Tv.  7'[2002] 3 IR 334, 402.
[2002] 3 IR 334, 414.
The Supreme Court was adamant that there was no presumption o f  any share or 

particular share o f  the assets being granted to either spouse and rejected the check o f  
equality enunciated in English case law. However, som e reference was made to the figure o f  
one-third, in line with the ‘one-third’ rule since discredited in English law, or the one-third 
legal right share o f  a surviving spouse under the Succession Act, 1965.
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in many cases’. H o w e v e r ,  as Durcan points out,^^^ the Chief Justice did 

not by any means endorse the one-third standard in his judgment. Keane CJ 

described it as ‘questionable’, adding that it was traditionally used in 

maintenance claims and that ‘[t]o that limited extent, the court might be 

justified in treating, in “ample resources” cases, one-third o f the net assets as 

a yardstick at the lower end o f the scale’ Keane CJ also commented that 

‘it by no means follows that... the “yardstick o f equality o f division” is, in 

every case, and for all purposes, irrelevant’. A s  none o f the other judges 

cited a one-third approach, and the prevailing tenor o f the judgments is 

against any rule-of-thumb, it ‘cannot be said that a majority o f the Court 

endorsed such a view’.̂ '*̂  It is therefore worrying that subsequent judgments 

have seized on the brief references to a one-third benchmark and appear to 

regard it as a standard endorsed by the Supreme Court.^''^

\n K v . K (No. 2)^^^ O’Neill J held that the English concept o f using equal 

division as a litmus test had a place in Irish law, even though T v. T  had 

rejected any presumptive share for either spouse (equal or otherwise). 

O ’Neill J stated;

‘The English authorities seem to me to introduce the concept o f  

equality o f  division o f  assets not as a starting point or as the 

presumptive basis fo r  the distribution o f  assets but as a device to

For instance where a fam ily has inadequate assets, or where it would require a sale o f  
assets which would destroy a business, or where one party ‘has wealth from his or her own  
endeavours to which the other party has no claim except under the factors set out’ in the 
legislation: T v. r [2 0 0 2 ] 3 IR 334, 384-385.

Durcan, supra  n. 188, 17.
240 Y y 7’ [2002] 3 IR 334, 369. It is not clear whether Keane CJ’s comments on the possible 
yardstick o f  one-third o f  the net assets broadens his previous sentence relating to one-third 
o f  disposable incom e as maintenance.

[2002] 3 IR 334, 368.
Durcan, ij/pra n. 188, 19.
For instance, in J C  v. M C  (HC, Irish Times, 19 February 2007), Abbott J held that T v. T 

was authority for a yardstick o f  equality in measuring the contributions o f  each spouse to the 
marriage, and a yardstick o f  1/3 to 2/3 as to the eventual division o f  assets (Clissm an, supra  
n.l62 , 65). In RG v. C G  [2005] lEHC 202, Finlay Geoghegan J felt that T v. T  suggested an 
award range o f  30-40% .

M K V.  JK  (otherw ise SK) (No. 2) [2003] 1 IR 326.
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guard against a historical bias, favouring the breadwinner as distinct 

from  the home maker in the distribution o f  assets, in essence a 

mental exercise or discipline to be observed to ensure that the value 

o f  the role o f  homemaker and child carer, particularly in a long 

marriage, is given equal weight to that o f  the role o f  breadwinner... 

it would come into operation at the conclusion o f  a consideration o f  

the factors set out in... the Act... at which stage the tentative 

conclusions o f  the judge... would then be measured against the 

yardstick in question, to ensure that no bias or invidious 

discrimination has crept in...

While judicial discretion is paramount and superior courts are reluctant to 

interfere with the findings and orders o f  lower courts, this does not mean that 

orders will never be overturned. Although the legislation does not specify 

exactly how a judge should exercise its discretion, he must be seen to 

consider the statutory criteria. In K  v. K, the Supreme Court held it could 

not determine whether the trial judge had exercised his discretion correctly 

because his ruling failed to indicate how much weight was given to the 

various statutory factors. McGuinness J emphasised that the statutory 

discretion ‘is not to be exercised at large’, adding:

‘The court must have regard to all the factors set out in section 20, 

measuring their relevance and weight according to the facts o f  the 

individual case. In giving the decision o f  the court, a judge should 

give reasons fo r  the way in which his or her discretion has been 

exercised in light o f  the statutory guidelines

[2003] 1 IR 326, 349.
a:  [2001] 3 I R 3 7 I .  

[2001] 3 IR 371, 383-384.
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At first instance, Lavan J had awarded the wife half the husband’s assets and 

half his income in maintenance.^'*^ However, his failure to give reasons for 

his decision, and particularly what weight he had accorded to a previous 

separation agreement, led to his judgm ent being overturned in the Supreme 

Court.̂ ''̂

Finally, the court will also take account, at judicial separation stage, o f  the 

potential for a future divorce, and may adjust its orders accordingly.^^®

D. Spousal and Child Maintenance

Unlike many o f  the other jurisdictions examined, both spousal and child 

m aintenance are still dealt with under the divorce and judicial separation 

legislation rather than under a separate s c h e m e . H o w e v e r ,  there is no 

specific principle to govern the granting or quantification o f such 

maintenance, other than the general ‘proper provision’ standard and statutory 

factors. There is no ‘minimal loss’ principle, nor is maintenance limited by 

need or the encouragem ent o f  self-sufficiency. There are no guiding 

principles as to what m aintenance should achieve; it may equally be a 

reward for past contributions, a means o f  providing for current or future 

needs, a fair share o f  fam ily assets or a means o f  compensating for lost 

opportunities. There is certainly no suggestion, as in England and Wales,

K v . K  (HC, unreported, 20 N ovem ber 2000).
The case was subsequently re-heard by O ’N eill } (K v. K  {No. 2) [2003] 1 IR 326), who 

gave the first written High Court judgm ent applying the principles in T  v. T. [2002] 3 IR 
334.

In C D  V. PD  [2006] lEHC 100, O ’H iggins J refused to extinguish the Succession Act 
rights o f  the w ife in granting a judicial separation order. Noting that the w ife ’s rights could  
always be extinguished later, on divorce, he felt that it was inappropriate to deprive her o f  
inheritance rights at the judicial separation stage, given the husband’s highly unpredictable 
financial circumstances. It was quite possible that the husband would accumulate great 
wealth over the com ing years and leaving the w ife ’s inheritance rights intact would leave  
her in a stronger bargaining position in subsequent divorce negotiations.

Maintenance may also be awarded under the Family Law (Maintenance o f  Spouses and 
Children) Act, 1976, where one spouse has failed to provide adequate maintenance for the 
other spouse and/or dependent children. However, this is independent o f  judicial separation, 
and by definition cannot apply after divorce.
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that maintenance should merely allow a spouse to adjust to the end of 

financial dependency, or that it is limited to a spouse’s ‘reasonable 

requirements’. Unlike Australia, there are no threshold criteria to qualify for 

maintenance.^^^ However, spousal maintenance does end on the remarriage 

o f the recipient.^^^ While the court may make temporary awards only, there 

is no evidence that spousal maintenance in Ireland is as uncommon or short

term as it has often become elsewhere?^'' However, even where maintenance 

is awarded, it may well go unpaid.^^^

Maintenance is always subject to v a r i a t i o n . I n  B(S) v. 

McGuinness J emphasised that the financially stronger party may not 

arrange his or her affairs so as to diminish the amount payable to the 

dependant spouse and that any financial discrepancies must be properly 

explained.

E. Previous Orders and Separation Agreements, 'Full and Final 

Settlement ’ Clauses and the ‘Clean Break ’

Irish legislation makes no reference to the desirability or otherwise o f a
259‘clean break’, and makes no provision for financial closure. In JD  v. DD, 

McGuinness J held not only that a clean break was not included in the 

statutory objectives, but that legislative policy was positively to preclude a 

clean break by permitting the parties to revisit property issues. However, in

D iscu ssed  in Chapter 2.
S .9 (3 ) o f  the 1995 A ct and s . l3 ( 5 )  o f  the 1996 Act.
A gain , this is d iscussed  in Chapter 2. N o te  that the lacic o f  em pirical data in Ireland 

m akes it d ifficu lt to com m ent on the frequency or am ount o f  spousal m aintenance.
There are no recent data on this, but see  the find ings o f  W ard, op. cit.
S (R ) V. S(R ) [1996] 3 Fam LJ 92. Even w here a large lum p sum  is paid, the recipient 

sp ou se  m ay still be able to apply for period ical paym ents at a later stage; how ever, the 
paym ent o f  the lum p sum  w ill be considered by the court in evaluating such an application; 
T v. r [2 0 0 2 ]  3 1R 334.

B(S) V. B (R ) [1 9 9 7 ] 3 Fam LJ 66.
T his particularly app lies where the life sty le  o f  the paying sp ou se  b e lies the A ffidavit o f  

M eans.
J D  V. D D [1 9 9 8 ]  FLJ 17.
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")f\0T  V. T, the Supreme Court held that certainty and finality are desirable 

goals, which should be facilitated where the circumstances o f the case 

permits. Keane CJ considered that the lack o f an express prohibition on a 

‘clean break’ in either the Constitution or the legislation meant that ‘Irish 

law should be capable o f accommodating those aspects o f the “clean break” 

approach which are clearly beneficial’ He concluded that, while the 

Oireachtas chose not to adopt the ‘clean break’ approach ‘to the extent 

favoured in England’, it did not intend that the court ‘should be obliged to 

abandon any possibility o f achieving certainty and finality and o f 

encouraging the avoidance o f further litigation between the parties’. 

However, ahhough T v. T  contained some support for achieving finality and 

certainty, where possible, Clissman argues that ‘so qualified were the words 

o f the judges; and so couched in terms o f the overriding need to ensure 

proper provision, that some five years later we are still struggling to discern 

firm principles from this Supreme Court decision’.̂ ^̂

The significance o f prior financial provision has proved controversial. The 

1996 Act provides that a court making ancillary financial orders on divorce 

must have regard to the terms o f any separation agreement which has been 

entered into by the spouses and which is still in force.^^"* However, the court 

is not obliged to have regard to orders made on judicial separation. While the 

greater weight apparently attached to agreements may be attributable to a 

desire to uphold voluntary arrangements, it seems highly anomalous that 

similar weight is not attached to consent orders, at least; indeed, to some 

extent, the courts themselves appear to take this view.

260 7  [2002] 3 IR334.
[2002] 3 IR 334, 364.
[2002] 3 IR 334, 364. Fennelly J concurred with this view, holding that ‘where the 

amplitude o f  resources makes it possible, the desire o f  the parties for financial finality 
should not be frustrated’: [2002] 3 IR 334, 419. Denham J was more circumspect, holding 
that ‘the absence o f  a “clean break” provision does not exclude a lump sum order’, and that 
the legal system must attempt to achieve fairness as well as certainty and consistency; 
[2002] 3 IR 334, 382.

Clissman, supra n.\62, 28.
^"''5.20(3) o f  the 1996 Act.
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There is no definition o f  a separation agreement in the 1996 Act. However, it 

has been noted that such an agreement would deal with all relevant matters, 

and would normally be in writing, signed and witnessed. It appears, 

following K  V. K  (No. 2)^^^ that older separation agreem ents carry less 

weight than more recent settlements. The spouses in that case entered a deed 

o f separation in 1982 and the husband later acquired significant assets. 

O ’Neill J noted that the court was faced with two, potentially conflicting, 

obligations, being simultaneously required to have regard to the terms o f the 

separation agreement and to ensure that proper provision was made. He 

considered that a court would be reluctant to deviate from the terms o f  a 

recent separation agreement unless there was a material change o f 

circumstances.^^^ Where a separation deed was old, it was likely that the 

parties’ circum stances would have m aterially changed in the interim. 

Accordingly, the court would have to reconsider the issue o f  proper 

provision to ensure that it was still being made under the terms o f  the 

agreement.^^^ O ’Neill J concluded that the separation agreement in this case 

‘fell far short’ o f  proper provision for the applicant, either at the time o f the 

hearing or for many years prior to the application.

In WA V. the spouses executed a deed o f  separation in 1993. The deed

contained a ‘full and final settlem ent’ clause, and provided that any future 

divorce would be granted on the terms set out in the agreement. Hardiman J

In O M  V. O M  (CC, unreported, 5 May 2004), McMahon J considered that a particular 
agreement was not a ‘separation agreement’ for the purposes o f  the 1996 Act because it did 
not include clauses providing for maintenance, custody, pension entitlements or ‘full and 
final settlem ent’ o f  the parties’ financial affairs.

K  V. K  (No. 2) [2003] IR 326.
[2003] 1 IR 326, 345.
As Durcan notes {supra  n.I88, 27), this is similar to the approach in other jurisdictions, 

such as Canada.
K  V. K (No. 2) [2003] I IR 326, 362. This w as ‘the result o f  the passage o f  time, the 

limited range o f  legal reliefs available in 1981 and the enormous gu lf that developed  
between the fortunes o f  the Applicant and the Respondent over the intervening years’ 
{ibid.).

WA V. MA [2004] lEHC 387.
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found that the separation agreement was fair at the time, and represented 

proper and roughly equal provision for both parties at that date.^^' Each 

spouse should have been left in a solid financial position, but while the 

husband had prospered, the wife’s position had worsened,^’  ̂ though she still 

had significant assets. Hardiman J held that, while provision must be 

assessed at the time of the divorce, the separation agreement must be given 

considerable weight, particularly as it was executed after the 1989 Act and 

was clearly intended to be final. He concluded that the wife’s difficulties 

were wholly of her own making and that the husband had in no way 

contributed to them. Equally, the wife had not contributed to the husband’s 

increased prosperity. Any further order would therefore not be in the 

interests o f justice.

The significance o f a ‘full and final settlement’ clause was also addressed in 

RG V. Here an agreement between the spouses had been incorporated

in a consent judicial separation order in 2000. Both parties expressly 

acknowledged in the agreement that proper provision had been made within 

the meaning o f the 1996 Act. in 2003, the wife contested the husband’s 

claim for divorce on the grounds that proper provision had not been made, 

and claimed ancillary relief. Finlay Geoghegan J held that ‘proper provision’ 

must be determined by the court at the date o f trial, and this jurisdiction 

cannot be ousted by the parties. Although the 1996 Act did not require the 

court to consider the terms o f a previous consent judicial separation, this did 

not mean the court could not do so. The court could also have regard to the 

fact that the consent order was based on a negotiated agreement reached with 

the benefit o f legal advice. However, the wife did not have to establish a 

material change o f circumstances since the consent order was made, to

‘Proper’ provision was not then a constitutional or statutory imperative.
This was mainly because she did not work her substantial land holding assiduously. 

Hardiman J did not accept the w ife’s contention that she was physically incapable or 
emotionally inhibited from managing her land productively and efficiently.

The wife was appealing against the limitation o f  ancillary relief on divorce to 
maintenance o f  € 150 per week.

RG V. CG  [2005] lEHC 202.
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obtain relief on divorce. Although the settlement was ‘full and final’, it did
"̂75not reflect an intention by the parties to achieve a clean break financially. 

Finlay Geoghegan J concluded that continuing maintenance payments to the 

wife meant that an award in the 30-40% range, as she felt was suggested in T 

V. T, was inappropriate in this case. She therefore awarded the wife a lower 

lump sum than might have been e x p e c t e d , a l o n g  with maintenance and the 

full interest in the family home.^’^

‘570
While the decisions in WA v. MA and RG  v. CG  may appear to conflict,

9RnGriffin notes that the parties’ intentions differed in each. In WA v. MA, the 

separation deed was intended to be final, while in RG  v. CG the court held 

that continuing financial arrangements meant a clean break was not intended. 

It therefore seems that a ‘full and final settlement’ is not the same as a ‘clean 

break’, and that both elements must be present for an agreement to be 

(potentially) determinative. Unlike WA v. MA, there were dependent children 

in RG  V. CG, and the wife had given up work to care for the family and had 

supported the husband in developing his business. Further, the wife in WA v, 

MA ‘would appear to have done considerably better in the original 

settlement’ than the wife in RG  v. CG,^^' Durcan emphasises that WA v. MA 

concerned a previous separation agreement while RG v. CG concerned a 

previous judicial separation order. However, Finlay Geoghegan J did not 

appear to place undue emphasis on this, despite the legislation, and it is 

difficult to see why the form o f  an agreement should justify different

The consent order required the husband to continue supporting the w ife with 
maintenance and to purchase a house in trust for her.

At the time o f  the divorce, the w ife ’s assets were worth €1.81 million, while the 
husband’s were worth €3.65 million. The husband’s assets were likely to double within a 
year, w hile the w ife ’s were being eroded for maintenance purposes. The court ordered the 
transfer o f  assets worth €400,000 to the w ife.

The parties had already agreed that the w ife should have the full interest in the home.
WA V. MA [2004] lEHC 387.
RG  V. C G  [2005] lEHC 202.
Griffin, ‘Separation Agreements and D ivorce’ (conference paper. Law Society o f  Ireland 

CPD Seminar: Divorce -  Ten Years On (27 February 2007) (hereafter ‘Griffin’), 20).
Durcan, n. 188, 60.
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consequences, or why an older separation agreement should be given more 

weight than a recent consent order.

In fact, courts do attach weight to consent orders in judicial separation cases 

and are unlikely to interfere where the original provision was fair, and any 

change of circumstances was foreseeable at the time. In B v. the parties 

had obtained a consent judicial separation order based on an agreement 

containing a ‘full and final settlement’ clause. O ’Higgins J held that the 

terms of the agreement were not binding on the court, but ‘it would be 

unrealistic not to take them into consideration and it is appropriate that “very 

considerable weight” be attached to the agreement and the intention o f  the
284parties’. While the agreement was intended to achieve finality, the family 

home had since increased dramatically in value. This was ‘a factor too large 

to be altogether left out o f the account’ *̂̂  as the extent o f the increase had 

not been anticipated at the time o f the agreement.

In MP V. the vast bulk o f the family assets had been transferred to the

wife under a consent judicial separation order. O ’Higgins J found that the 

wife could have been expected to apply the assets in a manner that would 

have increased, rather than diminished them, and that the settlement was 

reached in the knowledge that the wife would continue to be the primary 

carer o f the children. The parties’ earning capacities were also known at the 

time. The husband had been obliged to start anew following the separation, 

and while this did not mean that property he had acquired later could not be 

considered, it did impact on the fairness o f the provision made.^** Even so,

A s Durcan n otes, this provides a strong d isin cen tive  for parties to  reach a com preh en sive  
settlem ent at the ju d ic ia l separation stage ( i b id ,  61).

B V. B  (H C , unreported, 8 D ecem b er 2 0 0 5 ).
Ibid.,  cited in G riffin , su p ra  n .280, 22 .
Ib id

286 O ’H iggins J therefore ordered the w ife  to pay a sm all lum p sum  to her husband.
M P  V. A P  [2 0 0 5 ] lE H C  326 .

288 O ’H iggins J d istinguished  this case  from the situation in K  v. K,  w here the husband’s 
subsequent increase in w ealth  could  not have been anticipated at the tim e o f  the separation  
deed, and from T  v. T, w here the w ife ’s support helped the husband build up his assets.
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O ’Higgins J felt it would be wrong to ignore the huge disparity in income 

between the parties and made limited orders.

The issue o f closure and the ‘clean break’ was most recently addressed in the 

High Court in a trilogy of unreported and unwritten judgments by Abbott 

In M cM  V. the couple separated in 1991 after a long marriage.

They executed a separation deed which contained a full and final settlement 

c l a u s e . A l t h o u g h  the settlement was concluded after the passing o f the 

1989 Act, and was reasonable at the time, Abbott J held that the facts of the 

case were closer to the situations in K  v. and RG  v. than that in

WA V. This was due to the age o f the settlement and because it did not

represent a sharing of assets and business opportunities between the 

c o u p l e . T h e  test was whether the circumstances o f the provider (in this 

case, the husband) had ‘altered substantially and dramatically for the better 

since the making o f the settlement a relatively long time ago’;̂ ^̂  the older 

the separation agreement, the less likely it was to be relevant in assessing 

proper provision at the time o f divorce. Here, the husband’s income had 

quadrupled since the separation deed, proportionately diminishing the wife’s
7Q7maintenance. The husband’s assets were worth more than eight times 

more than the wife’s.

M cM  V. M cM  (HC, unreported, 29 N ovem ber 2006); SJN  v . P C O  ’D  (HC, unreported, 29 
N ovem ber 2006); JC  v. M C  (HC, 22 January 2007; Irish Times, 19 February 2007). No 
written judgm ents are available in these decisions, and all information has been obtained 
from the accounts contained in Clissman, supra  n .l62 , and (in relation to JC  v. M C  only) 
the Irish Times.

M cM  V. M cM  (HC,  unreported, 29 N ovem ber 2006).
The separation deed acknowledged that the w ife had purchased a home with the proceeds 

o f  the sale o f  the fam ily home. The husband had in fact paid the w ife £83,000, about 60 per 
cent o f  the sale proceeds, to facilitate the purchase. He also agreed to pay £25,000 per 
annum (gross), by monthly instalments.

K  V. K  (No. 2) [2003] IR 326.
RG  V. C G  [2005] lEHC 202.
WA V. MA [2004] lEHC 387.
As had occurred in WA v. MA [2004] lEHC 387.
M cM  V. M cM  (HC, unreported, 29 N ovem ber 2006), cited in Clissman, supra  n .!62, 35.
W hile the w ife ’s maintenance had represented over one-third o f  the husband’s salary in 

1991, by 2006 it represented only about one-sixth o f  it.
The husband’s total net assets amounted to €7 ,245 ,000 , w hile the w ife ’s amounted to 

€880,000.
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On the facts, Abbott J held that the court could revisit the issue o f provision, 

but that the agreement constituted ‘a very solid centre o f gravity restraining 

the court from going too far beyond the parameters thereof It would be 

unfair if the settlement could ‘prevent the wife from enjoying the better 

standard o f living experienced throughout the country in real terms, 

especially when they have been enjoyed... by the husband’. T h e  wife’s 

future security was also an i s s u e . A b b o t t  J therefore made significant 

orders in her favour.^°^ Notably, Abbott J  ordered that ten per cent o f the 

husband’s company shares would be held on trust for the wife;^°^ this aspect 

o f the order was unusual as courts generally consider it inappropriate to give 

a former spouse a continuing interest in the other spouse’s business.^^'' 

Clissman welcomes this aspect o f the decision, contending that ‘[w]here a 

wife works tirelessly in the home so that her husband is free to build up a 

successful family company, it is often only through a continuing stake in the 

company that the wife will get to taste the fruits o f their partnership’.

Clissman argues that this decision clarifies that the PFA v. A £ 4  non

intervention approach ‘should be confined to cases where there was a 

severing o f ties between the parties in a manner which represented fair, 

and... generous or even equal sharing o f the assets... [T]he settlem ent...

M cM  V. A/cA/(HC, unreported, 29 Novem ber 2006), cited in Clissman, supra  n .l62, 34.
McM  V. M cM  (HC, unreported, 29 N ovem ber 2006), cited in Clissman, supra  n .l62 , 36. 

It should be noted, however, that payments to the wife totalled about €72,000 per annum in 
value, well above the average industrial wage, so that the wife was hardly on the breadline.

She would lose her succession entitlements on divorce, and was apprehensive as to future 
costs, particularly o f nursing home care, if  required.

Abbott J increased the w ife’s maintenance to €90,000 per annum, and awarded her a 
lump sum o f  €400,000. He also ordered the division o f  the husband’s pension fund by 
providing the sum o f € 1 .25million for the provision o f a retirement fund for the wife.

He specified that the wife could not call for the vesting o f  those shares, but would merely 
be entitled to dividends and cash proceeds.

Even so, English case law has held that ‘where a wife makes out a sensible case for 
holding shares, the court should, in fairness, accede to it’: C v. C (Variation o f  Post-Nuptial 
Settlement: Company Shares) [2003] 2 FLR 493, 505 (per Coleridge J).

Clissman, supra  n. 162, 41.
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should also be fairly recent ’ This would obviously curtail the scope of 

WA V. MA considerably, as it would mean that older and less generous 

settlements should not bind a later court.^®^ However, one must ask why the 

husband in M cM  should be penalised because divorce was unavailable at the 

time o f  the original settlement. If provision was ‘proper’ when made, why 

should it become ‘improper’ merely because the parties divorce many years 

later, having lived separately during that time and without having 

contributed to each other’s enhanced or diminished financial circumstances? 

Clearly, one would now have to advise a client to seek a divorce at the 

earliest opportunity and to think seriously about the advisability of 

settling.^”*

in the second case o f  the trilogy, SJN v. P C O ’D^^^ the couple married in 

1994 and had two children. The wife was considerably wealthier than the 

husband at the time o f  the marriage and her business subsequently 

prospered, with some support from the husband. A consent judicial 

separation was granted in 2001, under which the husband bought the wife 

out o f  the family home and agreed to pay maintenance. The settlement was 

stated to be in full and final provision. The wife’s companies subsequently 

proved far more profitable than was apparent from the figures available at 

the time o f  settlement.^'^ By the time o f  divorce, the wife’s net assets were

Clissman also suggests that failing to make proper financial disclosure at the time o f  the 
original settlement might prejudice a vulnerable spouse, as the other spouse would not 
actually have had a dramatic improvement in circumstances by the time o f  the divorce 
hearing {ibid., 35). This, however, seem s unlikely, as failure to make proper disclosure 
would undermine the weight to be given to a settlement (as is demonstrated in SJN  v. 
P C O 'D  (HC, unreported, 29 N ovem ber 2006), discussed below ). More worrying is her 
concern that a substantial and dramatic disimprovement in circumstances might also be used 
to justify  revisiting an earlier settlement.

The husband in M cM  v. M cM  (HC, unreported, 29 N ovem ber 2006) could have initiated 
divorce proceedings at any time after 1996 but delayed doing so.

HC, unreported, 29 Novem ber 2006.
Abbott J found as fact that in hindsight there should have been greater disclosure, 

although there was no m ala fid e s  or deliberate concealment; the information was simply  
incom plete and unavailable to the wife.
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over five times the value o f  the husband’s .^ '‘ The husband’s business had 

done less well, and he had had to sell the family home to pay the wife the 

agreed lump sum.

Abbott J held that the weight to be given to a settlem ent is affected by any 

error or mistake preceding it, similar to the lack o f  disclosure he felt existed
312m this case. W hile the strong public policy interest in encouraging 

settlement meant that it was important to have regard to the term s o f  any 

separation agreement still in force, this did not mean that it was absolutely 

binding on subsequent courts. Abbott J summarised the interest o f  divorcing 

spouses and o f  the public in the upholding o f  ‘full and final settlem ent 

clauses’ as being based on four factors: commercial and economic reasons; 

the sharing and avoidance o f  risk; the avoidance o f  emotional turmoil and 

unresolved conflict due to uncertainty and the risk o f continued litigation; 

and the avoidance o f  further costs. He also stated that the court was obliged 

to consider not ju st the quantitative aspects o f  the asset division, but also its 

‘qualitative aspects’, such as the sharing o f  risk between the parties.^’  ̂ Here, 

most o f  the risk-laden assets were allocated to the wife while the husband 

received the ‘gilt-edged’ assets. Abbott J commented that ‘those who bear 

the most risk should enjoy the greater reward in economic term s’, and that 

the ‘full and final settlem ent’ clause was a means o f  establishing this ‘basic 

fairness’. '̂"' Em otionally, it was natural and desirable that spouses might 

agree to a ‘full and final settlem ent’ clause to guarantee stability and security 

for themselves and their children, and this was legitimate in the absence o f  

undue influence. A bbott J therefore concluded that ‘very considerable 

weight indeed’ should be given to previous settlements with ‘full and final’ 

clauses.^'^ W hile such a clause could not preclude any application for

The w ife’s net assets were valued at Just under €15.5 million, while the husband’s were 
valued at over €2.8 million.

WA V. MA [2004] lEHC 387.
HC, unreported, 29 November 2006, cited in Clissman, supra n.l62, 50.
HC, unreported, 29 November 2006, cited in Clissman, supra n.l62, 47.
HC, unreported, 29 November 2006, cited in Clissman, supra n.l62, 48.
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ancillary relief, it also should not be fully set aside, even in cases o f  mistake, 

if (as here) it was still in force.

In examining the other statutory factors, Abbott J held that the relative 

brevity o f  the cohabitation period was less relevant where there were young 

children. He also felt that the husband had contributed significantly to the 

success o f  the wife’s business and was entitled to recognition and financial 

reward for this. He also considered that an embarrassing disparity o f  means 

between the parties would impact on the children, as it could result in ‘a loss 

in self-esteem, grieving or obsession with litigation’ on the part o f  the father, 

so that he ‘would easily lose the capacity to celebrate, enjoy and be bubbly 

with his children as a father should’. T h i s  would not accord with one of 

the court’s paramount obligations under the legislation, which was to ensure 

that proper provision was made for the children before granting a divorce.

While Abbott J ’s emphasis on the potential consequences o f  financial 

disparity is interesting, it is quite usual to have an economic disparity 

between parents following marital breakdown and this has not generally 

been a major concern for the courts. S J N  v. P C O ’D^^^ is also noteworthy 

for Abbott J ’s unusual emphasis on the emotional aspects o f  the situation. 

Not only was he concerned with the broader emotional consequences of 

parental economic disparity, but he also felt it necessary to ascertain the 

degree to which the fmancial information deficit resulted in a loss to the 

husband under the original settlement and to estimate how much this loss 

may have impacted on the husband’s disappointment or grief levels. It would 

then be possible to gauge the provision that would be appropriate to restore

HC, unreported, 2 9  N ovem ber 2 0 0 6 , cited in C lissm an , su p ra  n .l6 2 , 52. The author is 
not aware o f  any sim ilar argum ent being ju d ic ia lly  advanced in favour o f  a dependent w ife.

For instance, in another recent case, P (M ) v. P(A ) [2 0 0 5 ] lE C H  3 2 6  O ’H iggins J held 
that the parties’ separation agreem ent generally  provided proper provision  for the w ife  and 
children, even  though the husband’s assets considerably  ex ceed ed  the w ife ’s. The court 
therefore on ly  adjusted the m aintenance on divorce and granted the w ife  a m odest lum p sum  
in respect o f  the extinguishm ent o f  her S u ccession  A ct rights.

SJN  V.  P C O ’D  {HC,  unreported, 29  N ovem b er 2 0 0 6 ).
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the husband’s motivation to make the divorce and ancillary arrangements 

workable and positive for all p a r t i e s . O n  the facts, the husband was 

awarded a lump sum in excess o f €2 million, as this acknowledged the 

wife’s greater risk-taking and hard work, the husband’s contributions, and 

the significance o f the ‘full and final settlement’ clause.

The third case in the recent High Court trilogy addressing closure issues is 

JC  V. where the court was asked to revisit provision made on divorce.

The divorce decree annexed an agreement by the parties, which included a 

‘full and final settlement’ clause. Two weeks later, the husband’s assets 

increased significantly, following the sale o f a company. The settlement had 

been concluded on the basis that the company was experiencing financial 

difficulties and the wife alleged that the increase in the husband’s liquidity 

after the sale meant that the maintenance originally provided was no longer 

proportionate to his means.

Ruling on a preliminary issue, Abbott J held that there was nothing in T  v. 

7^^' or the 1996 Act to prevent the court from revisiting the issue o f 

provision in appropriate circumstances. While certainty and finality were 

desirable goals, they were not mandatory. The Act provided both for the fine 

tuning o f previous orders or the making o f additional ‘strategic’ orders, in 

the event o f a change o f c i r c u m s t a n c e s . I t  was inconsistent with the 

relieving nature o f the legislation that the court would be prevented from 

relieving catastrophe by granting an order for a lump sum, even where the 

original decree or settlement did not provide for such relief ‘Full and final 

settlement’ clauses could help the parties to attain financial certainty and

The information deficit loss (IDL) would not be relevant in all cases (for instance, where 
there were limited resources). However, on the facts, Abbott J held that the IDL in the 
particular case was such (given the w ife ’s means) that it was hard to see why the husband 
should have been com pelled to pay a lump sum and heavy maintenance.

JC  V. M C  (HC, 22 January 2007; Irish Times, 19 February 2007).
Tv. T. [2002] 3 IR 334.
Abbott J held that, under the legislation, lump sums could only be varied insofar as they 

were payable by instalments. However, periodical payments could be varied if  the court 
considered proper, having regard to any change in circumstances.
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closure. The benefits o f  closure were not only financial, but could also be 

non-material, such as ‘physically, emotionally and even spiritually clear 

personal spaces’ for the parties.^^^ Abbott J concluded that such clauses 

could exclude the court from making further orders in relation to a provision 

which had already been performed, but did not prohibit the variation o f  

orders under the Act as this was an essential part o f  proper provision, both 

legislatively and constitutionally.

Overall, despite the repeated emphasis that ‘full and final settlement’ clauses 

should be accorded significant weight, the courts generally appear willing to 

overlook them in appropriate circumstances. Older settlements are probably 

less relevant in deciding provision in current proceedings, a fortiori where a 

settlement was unfair or ungenerous. A significant improvement in one 

party’s circumstances, making increased provision possible, may also lead 

the court to override the original settlement, although it is not clear if a 

significant worsening o f  circumstances will have the same effect: WA v. MA 

clearly indicates that a fair and comparatively recent settlement will not 

generally be overturned simply because one spouse has failed to prosper. All 

this leads Clissman to conclude that ‘there are now too many countervailing 

considerations for these clauses to be given any teeth in all but the most 

clear-cut cases’. T h i s  was apparently acknowledged by Abbott J himself, 

in JC  V. when he remarked that, in relation to consent authorities,

‘one might be forgiven for the view that each case should be decided on its 

facts and that considerations o f  fairness and justice should apply. This is far
326from satisfactory from the public policy perspective’.

JC  V. M C  (HC, 22 January 2007; Irish Times, 19 February 2007), cited in Clissman, 
supra  n .l62, 69. Notably, Abbott J also considered that there was no reason why a clean 
break could not apply in cases o f less than ample resources, as the parties there had no less 
interest or entitlement to at least some degree o f  certainty and predictability after divorce 
than those with greater means.

Clissman, supra  n. 162, 54.
JC  V. MC  (HC, 22 January 2007; Irish Times, 19 February 2007).
JC  V. MC  (HC, 22 January 2007; Irish Times, 19 February 2007); cited in Clissman, 

supra  n. 162, 62.
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F. Reform

Although consistent themes appear in the case law -  for instance, the 

significance o f prior separation agreements -  the application o f the financial 

provisions themselves remains uncertain. Horgan has commented that ‘[t]he 

only certainty is that everything is fact dependant. There is no hierarchy in 

the long list o f criteria to which the Court must have regard. The relevance 

and weight o f each o f the factors will depend on the circumstances o f each 

case and the approach o f the particular Judge hearing the case’.^̂  ̂Nor have 

the few Supreme Court decisions really helped to clarify matters, largely 

because cases reaching the Supreme Court are likely to involve ‘ample 

resources’, unlike ‘standard’ cases. Clissman argues that no significant 

trends have developed since T  v. 7^^* and K  v. as it ‘seems that there is 

broad scope for decisions which are based on the facts alone, rather than 

cardinal principles or rules o f thumb’. S h e  argues that the House o f Lords 

decision in Miller and McFarlane^^' at least ‘shows a desire to enunciate a 

rationale for awards in ancillary relief cases’. S i m i l a r l y ,  Durcan comments 

that ‘[t]he more recent decisions in regard to proper provision may gradually 

be making clear that T v. T  was, in fact, what it held itself out to be, the 

exception rather than the norm’.̂ ^̂  Accordingly, once-off lump sums may 

generally be highly unusual, even in ‘ample resources’ cases. Durcan 

concludes:

‘[I]n some cases proper provision will be achieved by an appropriate 

division o f  the assets [while] in many others this will not be the case. 

Rather provision will be by way o f  a complex matrix o f  orders, 

covering the situation both before and after the death o f  the spouses,

Morgan, supra  n .l73, 43.
Tv. T. [2002] 3 IR 334.
Kv, A :[2001]3  IR 371.
Clissman, supra  n .l62 ,,  29.
M iller v. M iller; M cFarlane v. M cFarlane [2006] 1 FLR 1186.
Clissman, jMpra n. 162,, 29.
Durcan, supra  n. 188, 62.
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which will interact to make proper provision, with perhaps in some 

cases little or no division o f the assets taking place. The recognition 

that proper provision should be made by the interplay o f  a number o f  

orders may mean that it is not possible to put in place a fu ll and 

lasting arrangements in many cases. It may be that the Court can do 

no more than to deal with the then circumstances with which it is 

faced and leave it to another Court in due course, to deal with the 

various exigencies o f life which may arise

Despite the inconsistencies and lack o f  foreseeability, there does not appear 

to be any great clamour from practitioners or academ ics for reform o f the 

current discretionary system. For instance, despite C lissm an’s concern at the 

lack o f clear principle, she contends that ‘there is broad discretion for Irish 

courts to tailor the best possible rem edy to make “proper provision” for a 

financially weaker spouse’. S u c h  criticism as has been made tends to 

focus on the appropriateness o f the clean break and the finality o f previous 

settlements.

Irish law makes little reference to self-determ ination, which is a key 

principle in many o f  the other jurisdictions exam ined, such as Scotland and 

Canada. There is no reference to arbitration in the Irish legislation, although 

considerable formal emphasis is placed on mediation.^^^ W hile settlement 

and consent orders are always possible, Ireland has no system o f binding 

domestic or pre-nuptial agreements; the sole statutory reference to agreement 

is that a prior separation agreement is a factor to be considered by the court 

in making financial provision on divorce. W hile pre-nuptial agreements were 

traditionally regarded as being contrary to public p o l i c y , C o v e n e y  argues

Ibid., 63.
Clissman, supra  n .l62 ,, 39.
S .5-6 o f  the 1989 Act and s.6-7 o f  the 1996 Act require family law practitioners to 

inform their clients o f  the possibility o f  mediation.
Brodie  v. Brodie  [1917] 33 TLR 525.
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that society and public policy have since changed and that the current status 

o f pre-nuptial agreements is unknown, due to a lack o f any recent cases.

The lack o f a system o f binding pre-nuptial agreements has become 

particularly relevant since the introduction o f divorce and judicial separation 

in Ireland. The discretionary nature o f financial provision under the 1995 

and 1996 Acts, leading to unpredictable awards, has stimulated interest in 

financial agreements, particularly in high net worth cases, where parties are 

entering second marriages or where inherited property is at stake.^^^ 

Coveney states that ‘notwithstanding the current uncertainty concerning their 

legal status and effect in this jurisdiction, many couples have to date chosen 

to enter into a pre-nuptial agreement to at least record their intent and 

respective financial positions at the time of marriage’. S h e  further notes 

that the Law Reform Commission has recently recommended that 

cohabitants should be actively encouraged to regulate their own financial 

circumstances as far as possible,^'*' making it appear illogical not to permit 

engaged couples to do so.̂ "*̂

In April 2007, the Department o f Justice published the Report o f  the Study 

Group on Pre-nuptial A g r e e m e n t s The Study Group was established in 

2006 to report on the operation o f current law in relation to pre-nuptial 

agreements and to determine if there was any need for change. The Study 

Group noted that judicial discretion was fundamental to ‘proper

Coveney, ‘An Introduction to Pre-nuptial Agreem ents’ (conference paper, Law Society  
o f  Ireland CPD seminar ‘D ivorce -  Ten Years On’ (Dublin, 27 February 2007), 25).

Ibid.. 21-22.
Ibid., 25.
Law Reform C om m ission, R eport on the Rights an d  D uties o f  Cohabitants (LRC 82-

2006) (Dublin, 2006).
The Commission also proposes making ancillary property orders available to qualifying  

cohabitants, in appropriate circumstances, though it is careful to emphasise that these orders 
would not be available on the same basis as for spouses, because econom ic dependency  
must be proven (ibid., ch. 6).

Department o f  Justice, R eport o f  the Study G roup on P re-nuptial Agreem ents (Dublin,
2007) (hereafter ‘the Report’); available online at httD://www.iustice.ie/en/JELR/Pages/Pre- 
nuptial agreements report (accessed on 26 October 2007).
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prov is ion ’.̂ '*"' Because ‘proper provis ion’ is evaluated at the date o f  trial, a 

pre-nuptial agreem ent could easily becom e obsolete prior to divorce or 

separation. Judicial scrutiny o f  the agreem ent w ould  therefore always be 

n e c e s s a r y . T h e  Study Group considered that pre-nuptial agreem ents were 

not contrary  to the constitutional protection o f  m a r r i a g e , b u t  would be 

subject to the overriding ‘proper p rov is ion’ criterion. Hence, a pre-nuptial 

agreem ent ‘would rarely, if  ever, determ ine all ancillary re lie f m atters’. 

A rgum ents  o f  increased predictability and reduced costs were not necessarily 

borne out,^*^* other than in relation to short, childless marriages where 

procedural safeguards were fully satisfied.^'*^ There was also a risk that pre

nuptial agreem ents could fail to com pensa te  dependent spouses adequately 

for their contributions to the marriage, thus potentially impoverishing 

wom en.

N evertheless, the Study Group considered such agreem ents as worthwhile 

and potentially beneficial, and advocated that they should receive limited 

recognition,^^' particularly in light o f  the considerable  socio-econom ic 

changes in Ireland since the introduction o f  d ivorce which had ‘substantially
352d im in ished ’ public policy objections to pre-nuptial agreements. 

D ependent spouses could be protected by re taining jud icial discretion to vary 

the term s o f  the agreement, or to give it only such w eight as the court felt

Ib id . 18.
Ibid.. 19.
Ib id . 20.
Ib id
However, the Study Group noted that agreements might not increase certainty and 

predictability in many cases, where circumstances had changed since the agreement was 
signed, as the court might then be more willing to vary or disregard the agreement {ibid., 
55). Agreements might also increase rather than decrease litigation costs, if  they were 
contested {ibid., 56).

Ib id , 59.
Ib id , 62.
Ib id , 20.
Ibid., 41. Such changes included ‘the rise in the average age o f  marriage, the greater 

wealth o f many at the time o f  marriage, second marriages, and the increase in cohabitation’ 
{ibid.).
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proper.^^^ The Study Group therefore recommended adding a new section to 

both the 1995 and the 1996 Act. This would provide that, in m aking 

ancillary financial orders, the court should have regard to the term s o f  any 

pre-nuptial agreem ent entered into by the spouses, which was still in 

f o r c e . F i n a l l y ,  the Study Group proposed procedural safeguards, such as 

independent legal advice for both parties.^^^

Part V: the European Influence and Jurisdictional Rules

The development and reform o f Irish family law must also be considered in 

light o f European law measures. These are increasingly w ide-ranging, 

covering matters as diverse as the enforcem ent o f  m aintenance between 

Member States^^^ and the jurisdiction for hearing divorce and separation 

claims. The latter is particularly relevant in the marital property context, as it 

could potentially seriously undermine Irish requirements o f  ‘proper 

provision’.

The developm ent o f  uniform rules on the recognition and enforcem ent o f  

judgm ents has been crucial in the EU, as this is essential to encourage 

economic actors to take full advantage o f  the common market.^^’ The 1968
I C Q

Brussels Convention excluded matrimonial property issues apart from 

maintenance, both because jurisdictional rules in this area were thought to be 

too complex and because m atrimonial property was not regarded as directly

Ibid., 63. They should also be protected by permitting the court to make provision out o f  
the other spouse’s estate in the context o f  death, where a surviving spouse was unfairly 
affected by the terms o f  a pre-nuptial agreement {ibid., 79).

Ibid., 69-71. The Study Group considered that pre-nuptial agreements should not simply 
be added to the list o f  statutory factors as this ‘would not represent a sufficiently transparent 
way o f  show ing whether or what weight had been attached to the agreement’ {ibid., 75).

Ibid,  85.
COM (2005) 649, due to apply in full from 1 January 2009.
Moyian (assisted by Baker), ‘The European Court o f  Justice and Brussels II R evised’ 

(2006) IFLJ 188 (Lexis citation).
Brussels Convention on Jurisdiction and the Enforcement o f  Judgments in Civil and 

Commercial Matters 1968, known as ‘Brussels I’ . The Convention was implemented in a 
Regulation (Council Regulation (EC) N o. 44/2001) applicable in all Member States other 
than Denmark.

314



affecting econom ic integration. How ever, following the Treaty o f  

Am sterdam , the second Brussels Convention^^^ aim ed to standardise the 

rules relating to the recognition o f  foreign divorces and family law 

judgm en ts  in the European M em ber States. The draft Brussels II Convention 

was subsequently  transformed into a R e g u l a t i o n , b u t  was subject to 

revision alm ost from before its com m encem en t and w as replaced by a 

revised Regulation in 2003,^^' known as Brussels II bis.^^^ This was 

implemented in Ireland by the European C om m unities  (Judgments in 

M atrimonial M atters and Matters o f  Parental Responsibility) Regulations 

2005.^^^

While Brussels 11 initially appeared ‘relatively innocuous’, its detailed 

workings ‘seemed to alter in the m ost radical fashion the basis on which 

certain family law judgm ents ,  and in particular decrees o f  divorce, would be 

r ecogni sed’. B r u s s e l s  II bis focuses on facilitating the recognition o f  

divorces throughout the Com munity , and applies not only to court judgm ents  

but to agreem ents, so long as they are enforceable in the M em ber State 

where they were concluded. The new regim e is one o f  ‘com plete  automatic 

enforcem ent’. U nder Article 3, a court has pow er or jurisdiction to hear a 

matter relating to divorce, legal separation or m arriage annulm ent in a wide 

range o f  situations, including where the applicant has been ‘habitually 

resident’ in the relevant territory for at least a year immediately  prior to the 

application, or for six months prior to the application, where the applicant is 

either a national o f  or domiciled in that state. O nce a court in a particular 

M em ber State is seised o f  a case, it has exclusive jurisdiction  and courts in 

other M em ber States may not entertain the sam e claim. The Irish courts

Convention on Jurisdiction and the Recognition and Enforcement o f  Judgments in 
Matrimonial Matters [1998] OJ C 221/I (hereafter ‘the Brussels II Convention’).

Council Regulation (EC)(No 1347/2000), hereafter ‘Brussels II’.
Council Regulation (EC)(No 2201/2003).
A lso referred to as ‘Brussels II R evised’.
SI N o 112 o f  2005, effective I March 2005.
Shannon, ‘Divorce: the Recognition o f  Foreign D ivorces in Ireland and Related Matters’ 

(conference paper. Law Society o f  Ireland CPD Seminar: D ivorce -  Ten Years On (27 
February 2007) (hereafter ‘Shannon’), 5).
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generally consider them selves seised o f  a matter on the date proceedings are 

issued, provided the party takes the required steps to have service effected on 

the respondent.^^^

The jurisdictional rules have led to concern that Brussels II bis encourages 

forum shopping and rew ards the spouse who litigates first, as it provides a 

clear incentive to take advantage o f  what might be considered more 

favourable marital property regim es in other M ember States. This in turn 

undermines the em phasis in Irish law on the m aking o f ‘proper provision’ on 

marital breakdown and underm ines legislative, practitioner and judicial 

efforts to encourage m ediation, negotiation and settlement. It also m eans that 

a divorce may be available much sooner than under Irish law, as other 

M ember States generally have much shorter qualifying periods for 

d iv o r c e .D i f f ic u l t i e s  also arise where Irish law is to be applied by a 

foreign court, the more so, as Steenhoff notes, because continental courts are 

used to matrimonial property regimes with clearly defined sharing rules, 

rather than the discretionary approach applied in Ireland. They are therefore 

likely to have great difficulty quantifying appropriate ancillary relief, 

especially as they will be unfam iliar with the relevant case-Iaw.^^^

Although jurisdiction is now based on ‘habitual residence’, this is not 

defined in Brussels II bis. The Practice Guide for the Regulation m erely 

states that it is to be determined by the judge in each case on the basis o f 

factual elements and should be interpreted in accordance with the objectives 

and purposes o f  the Regulation rather than under national law. It appears that

See Shannon, ibid., 28-33 for an account o f  the jurisdictional and service requirements.
Ireland sought an amendment to Brussels II to permit refusal o f  recognition o f  foreign 

decrees if  the jurisdiction on which a decision was founded was not based on a genuine link 
between the parties and the M ember State in question. This request was rejected, although a 
compromise measure was implemented, whereby Irish courts could refuse recognition to a 
judgment if  it was obtained as a result o f  deliberately misleading the foreign court in respect 
o f  jurisdictional requirements, and where such recognition would be incompatible with the 
Irish Constitution. H owever, this declaration was o f  little use follow ing the transformation 
o f  Brussels II from Convention to Regulation.

Steenhoff, ‘A Matrimonial Property System for the EU?’ (2005) IFLJ 74 (Lexis citation).
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the term is very broadly interpreted in European jurisprudence;^^* it has also 

been held in the UK that absence will not prevent an individual from 

establishing habitual r e s i d e n c e . I n  Ireland, habitual residence has been 

held to be a factual concept, based on residence for a reasonable length o f  

time.^^*’ There has however been no decision explicitly in the divorce 

context, so it remains uncertain how  swiftly a spouse seeking divorce might 

be deem ed to have acquired residence in a m ore favourable jurisdiction.

Brussels II bis contains a num ber o f  exceptions, either to jurisdiction or to 

the enforcem ent o f  decisions. H owever, none o f  these appear likely to 

benefit a spouse seeking to avoid foreign jurisdiction, or the results th e re o f  

Article 15 permits a court with jurisdiction  to hear a case to transfer the case 

to a court in another M em ber State w here  that court is better placed to hear 

the case, but does not deal with marital breakdow n actions. Accordingly, 

speed is vital in initiating marital b reakdow n claim; Shannon com m ents  that 

‘the parties to a transnational marital b reakdow n will be lured into a “ race” 

to see w ho can get to court fi rst’. W h i l e  a court in a M em ber State shall 

not recognise any decision that is ‘manifestly  contrary to the public po licy’ 

o f  that M em ber State, Shannon notes that the conflict must be ‘extremely 

profound’ to justify  such a r e f u s a l . I t  w ould  therefore be insufficient i f  the 

decision w as sim ply one that an Irish court could not or would not have 

made; for instance, because the ancillary financial re lie f  w as not sufficient 

by Irish standards. In this situation, a spouse m ight obtain ancillary re lie f  

under Part III o f  the 1995 Act, which permits applications in Ireland for 

ancillary re lie f  where a marriage w as dissolved or the spouses were

For instance, in Robin Swaddling v. Adjudication Officer (Case C90/97 [1999] ECR I- 
1100), the ECJ held that length o f  residence in a Member State could not be regarded as an 
intrinsic element o f  the concept o f  residence for the purposes o f  assessing social security 
entitlements.

In C V. FC  [2004] 1 FLR 31 two children, o f  dual English/Portuguese nationality, were 
found to be habitually resident in England even though they had been living with their 
mother in Portugal for some time.

CM  and O M v. Delegacion de Malaga and Others [1999] 2 IR 363.
Shannon, n.364, 13.
Ib id , 18.
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separated outside Ireland. However, it appears that this jurisdiction will only 

be exercised in exceptional circumstances where the applicant can 

demonstrate hardship, injustice and the unavailability o f a remedy in the 

foreign jurisdiction.^’^

Shannon notes that ‘Brussels II bis is about jurisdiction and not about 

ancillary relief, but that ‘the reality is that choice o f jurisdiction may well 

determine how the ancillary financial issues are disposed In YNR v.

the applicant and respondent were both French but had lived in 

Ireland for some years. The applicant returned to France but filed for divorce 

in Ireland. The respondent, living in Ireland, filed for divorce in France a 

month previously. The applicant alleged, inter alia, that Brussels II was 

invalid under the Irish Constitution, which required that proper provision 

should be made for the parties as a precondition o f divorce. This was 

rejected {obiter) by the High Court, as Brussels II arose out o f the 

referendum accepting the Amsterdam treaty. O ’Higgins J held that the High 

Court had no jurisdiction to hear the divorce, as the case was first brought in 

France, and it therefore fell to be determined in France, under French law. 

He stated that the fact that the ‘seat o f the marriage’ was in Ireland did not 

prevent the respondent from exercising his jurisdictional rights under the 

Brussels 11 Regulation. O’Higgins J also rejected the applicant’s claim that 

the French court had no jurisdiction over property situate in Ireland, stating 

that it was not for the Irish courts to supervise the French courts in 

exercising their jurisdiction.

However, this is not to say that instigating proceedings abroad will always 

preclude proceedings in Ireland. In D T  v. the spouses both had an

Irish domicile o f origin, but had lived in the Netherlands for some years. The

MR V. PR [2005] lEHC 228. 
Shannon, supra n.364, 23. 
YNR V. MN [2005] lEHC 335. 
D r  V. FL [2006] lEHC 98.
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wife and children returned to Ireland and the husband obtained a Dutch 

divorce, in which the wife was aw arded m aintenance. T he wife subsequently 

sought a decree o f  judicial separation in Ireland, which was contested by the 

husband on the grounds that the parties were already divorced. However, it 

w as held by the Suprem e Court that the Dutch divorce w as not valid in Irish 

law as the respondent had never abandoned his Irish domicile. The husband 

subsequently  argued that the w ife ’s claim for a decree o f  judicial separation 

in Ireland was barred as to maintenance, as the m aintenance element o f  the 

Dutch order w as entitled to recognition in Ireland under Brussels I. He also 

pleaded that the Dutch court was seised o f  the m atrim onial dispute between 

the parties, so that the Irish court had no jurisd iction  to hear the matter under 

Brussels II. Again, these argum ents w ere  rejected by the High Court. 

M cK echnie  J held that the maintenance aspect o f  the Dutch order was 

unenforceable in Ireland, as this would directly conflict with the Supreme 

C o u rt’s ruling that the divorce was invalid. Furthermore, Brussels II and 

Brussels II bis did not apply where there were no concurrent or pending 

proceedings in different jurisdictions.

In general, however, Brussels II bis has led to a serious change o f  practice in 

cases with any kind o f  international e lem ent. Effectively, the Irish 

practitioner is now  faced with tw o conflicting requirem ents: under the 1989 

and 1996 Acts, it is mandatory to inform clients o f  conciliation mechanisms, 

such as mediation. However, from a professional negligence point o f  view, it 

is now  vital to establish immediately  w hether jurisdictional requirements 

could potentially be satisfied in a different M em b er  State. If  so, it is 

imperative to advise a client seeking a d ivorce that any  delay in initiating a 

claim m ay lead to the other spouse securing exclusive jurisdiction in the 

o ther M em ber State, where the marital reg im e m ay be less favourable to the 

client.
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Jurisdictional issues have continued to attract the attention o f  reform ers in 

the EU and were recently highlighted in the EU Com m ission’s Green Paper 

on Applicable Law and Jurisdiction in Divorce M atters (now a proposed 

Regulation known as Rome III).^^^ The Green Paper cites shortcom ings such 

as the lack o f  certainty and flexibility, insufficient party autonom y, the risk 

o f  results that do not correspond to citizens’ legitimate expectations, and the 

so-called ‘rush to court’ (outlined above). It also refers to the risk o f  

difficulties for com m unity citizens residing in a third M ember State. The 

Green Paper suggests various ways o f  overcoming these difficulties; for 

instance, that the parties should be able to agree on the law applicable to 

their divorce, irrespective o f  where the case is heard.^’* The Green Paper 

also argues that where no choice is made by the parties, the current extrem e 

latitude o f jurisdiction on m atrimonial matters should be replaced by a 

hierarchy o f  governing factors to increase certainty and fairness. A t present 

seven choices o f jurisdiction exist under Brussels 11 bis and this has 

promoted the ‘rush to court’. The Green Paper proposes to restrict this, for 

instance, by allowing a court dealing with divorce proceedings to transfer the 

ancillary matters to be heard in the court o f a more appropriate Contracting 

State. However, despite the problems perceived under Brussels II bis, Ireland 

has not opted into Rome III, apparently due to fears that it would permit 

couples to obtain a divorce in Ireland on less stringent grounds than 

constitutionally perm itted here.^’^

In 2006 the Com m ission adopted a new Green Paper to launch a consultation 

exercise concerning the conflict o f  laws in relation to m atrimonial property 

regimes, including the question o f  jurisdiction and mutual recognition. The 

objective is to assess the difficulties arising in the European context for both

COM (2006) 399 final.
For instance, a Dutch couple residing in France might opt to have their case heard by a 

French court, applying Dutch law.
See comments o f  Tanaiste and Minister for Justice, Equality and Law Reform, Mr 

Michael M cD owell TD, cited in Bateman, ‘Brussels Bulletin’, (2007) IFLJ 35 (Lexis 
citation).
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married and unmarried couples when settling the property consequences o f  

their relationship. The Green Paper particularly addresses the property rights 

and expectations o f  partners with d ifferent nationalities, or partners with the 

same nationality but w ho own property in another M em ber State. These are 

seen as important public issues, given the increased m obility o f  citizens 

within the EU; a com parative study com m issioned  by the Com mission 

shows that there are approxim ately 170,000 international divorces in the EU
■3 O rt

each year (16%  o f  all divorces). T he Green Paper does not propose to 

harmonise the substantive law in M em ber States but to address the rules o f  

private international law that designate the law o f  the M em ber State with 

which the situation is most closely connected as the applicable law. In this 

way it aims to ensure a degree o f  foreseeability  in the law for relevant 

couples.

The C o m m iss io n ’s proposal for a Council Regulation on jurisdiction, 

applicable law, recognition and enforcem ent o f  decisions and co-operation in 

matters relating to maintenance obligations^*' is also far reaching. This 

proposal, to which Ireland has acceded, replaces and builds on the
382jurisdictional and enforcement provisions o f  the Brussels I Regulation in 

relation to m aintenance. Under the proposal, habitual residence replaces 

domicile as the basis for jurisdiction. A  court with jurisdiction  in relation to 

divorce (or o ther marital status proceedings) will also have jurisdiction  over 

m aintenance where the m aintenance claim is ancillary to the status 

proceedings. W here at least one o f  the parties is habitually resident in a 

M em ber State, the parties may generally agree that particular M em ber State 

shall have jurisdiction, which shall be exclusive unless the parties agree 

otherwise. E nforcem ent m echanisms will be greatly simplified. The most 

controversial aspect o f  the proposal relates to the introduction o f  a new code 

on applicable law, replacing the rules o f  individual M em ber States. Under

Explanatory Memorandum MEMO/06/288, 17 July 2006, 2.
COM (2005) 649.
Council Regulation (EC) No. 44/2001.

321



the rules, the maintenance obligations are generally governed by the law o f 

the country where the maintenance applicant is habitually resident, 

irrespective o f where the case is heard^^^ and even if the country o f habitual 

residence is not itself a Member State. However, the lex fori will apply if 

maintenance is not normally available in the country of habitual residence or 

if the applicant requests that it should be applied and the respondent is 

habitually resident in that country. If maintenance is not available under the 

laws of either o f those countries but it appears from the circumstances as a 

whole that the maintenance obligation has a close connection with a third 

country (particularly the country o f the applicant’s and respondent’s 

common nationality), the law o f that third country will apply. The parties 

may also designate the lex fori or the law o f other defined countries as the 

governing legislation.

Maintenance is not defined in the proposed Regulation, but the European 

Court of Justice has interpreted it extensively in the past as ‘a decision 

rendered in divorce proceedings ordering payment o f a lump sum and 

transfer of ownership in certain property by one party to his or her former 

spouse... if its purpose is to ensure the former spouse’s maintenance’.̂ *̂  The 

proposal is therefore extremely far reaching and means that Ireland will be 

obliged to apply foreign law in ancillary maintenance applications in 

appropriate cases. Obviously that law may not accord with Irish concepts o f 

‘proper provision’. It has also been argued that the proposed regulation could 

lead to ‘the proliferation o f preliminary issues and expensive argument about 

foreign law’, leading to increased costs, uncertainty and delay, directly in 

contradiction o f the Regulation’s core objectives of simplifying proceedings 

and increasing certainty. Furthermore, the substantive law to be applied is 

not necessarily the law with the closest connection to the case; for instance, a

That is, which Member State has jurisdiction.
Articles 13-15 o f  the proposed Regulation.
Van den B oogard  v. Laumen  [1997] 2 FLR 399, para 27.
Smith, ‘The EU C om m ission’s Draft Regulation on Maintenance O bligations’ (2006) 

IFLJ 72 (Lexis citation).
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m aintenance claim ant may acquire a new  ‘habitual res idence’ in a country 

with m ore favourable maintenance provisions.

In term s o f  harmonising substantive family law (rather than the rules 

governing conflicts), relatively little has been done as yet. Indeed, given the 

w idely  differing approaches to matrimonial property, it is difficult to see 

how  harmonisation in this area might be m ade acceptable to all M em ber 

States. A t present, therefore, as Boele-W oelki com m ents ,  no real effort is 

being m ade to harmonise domestic substantive law, ‘because there is neither
387the political will nor any legislative com petence for the EU to do th is ’. 

N evertheless, there have been som e developm ents. A Com m ission on 

European Family Law  (CEFL) was established in 2001,^** with the objective 

o f  creating a set o f  principles o f  European family law that would be most 

suitable for harmonisation purposes. This is in line with the suggestion o f  

Steenhoff, that difficulties in applying non-national law could be avoided if 

there existed a separate European marital property regime, that could be 

chosen by the parties in case o f  a m arriage with cross-border e l e m e n t s . A t  

this stage, however, the C E F L ’s w ork  rem ains  academ ic and comparative 

only, although the material has been used by individual jurisdictions, such as 

Scotland, to assist in law reform.

Boele-W oelki, ‘The European Agenda: an Overview o f  the Current Situation in the Field 
o f  Private International Law and Substantive Law ’ (2006) IFLJ 148 (Lexis citation) 
(hereafter ‘Boele-W oelki’).

Akoto, ‘The Commission on European Family Law’ [2005] IFL 23.
Steenhoff, op. cit.
Boele-W oelki, supra  n.387.
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Chapter 4

Practitioner Views of Financial Provision in Ireland

Part I: Introduction

This chapter summarises the views o f practitioners on property-related 

issues in divorce and separation cases in Ireland.' Given the discretionary 

nature o f  ‘proper provision’ under Irish law, how confident are Irish 

practitioners in advising clients on property issues in contested cases, and 

what factors affect their ability to do so? How predictable are outcomes, 

and how consistent do practitioners find judicial approaches? What 

factors do practitioners feel affect judicial decision making, and how 

much impact has recent case law had? Do practitioners feel that the 

current approach leads to satisfactory outcomes, and what problems 

would they highlight with the existing system? Would they prefer a 

community property approach? Research findings on these and other 

issues are outlined below;^ research methodology is outlined in the 

Introduction.

Part II: Practitioner Ability to Advise on Property in Contested

Cases

A. Ease o f  Advisement

Practitioners were asked if  they personally found it easy to advise on 

property matters in divorce or separation cases.^ Answers were classified 

under five headings: ‘easy’, ‘relatively easy’, ‘depends’, ‘not very easy’ 

and ‘difficult’, in accordance with the overall tenor o f  the answer.'* ‘Easy’

' Due to constraints o f  space, not all information gained is sum marised here.
 ̂ N ote on data; excluding charts, all percentages are given to the nearest percentile 

unless the percentage is exactly a h a lf (e .g . 23.5% ).
 ̂ The questionnaire asked, ‘D o you find it easy to advise on the likely outcom e o f  

divorce or separation cases, so far as the division o f  property is concerned? G ive  
reasons’.

Responses in this regard were generally fairly straightforward to categorise, indeed, 
the classification headings were taken from the m ost usual language used by 
respondents.
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signified that the practitioner found advising straightforward, while 

‘relatively easy’ meant that it was fairly straightforward, with some 

qualifications. ‘Depends’ generally meant that the practitioner found it 

relatively straightforward in some cases, but difficult in others, often due 

to particular variables. ‘Not very easy’ signified some ability to advise, 

while ‘difficult’ meant that the practitioner found it difficult or 

impossible to advise with confidence. Responses are summarised in Fig 

1 with most practitioners finding it easy or relatively easy to advise.

Ease of advisement

MlMiHQ

1 6%

easy

Fig I : Ease o f  advisem ent (all practitioners)

There were some differences among practitioner groupings {Figs 2-5). 

Barristers were most evenly divided,^ with far more solicitors 

considering it relatively easy to advise. Legal Aid solicitors found it 

easiest o f  all, possibly because there is often little at stake in Legal Aid 

cases. Barristers’ extensive court experience may make them more aware 

o f  affecting variables, thus accounting for the high percentage for 

‘depends’ in this grouping.

 ̂ O n ly  o n e  practitioner out o f  the 61 in terv iew ed  ex p ressed  no c lear op in ion . 
 ̂ T h is  held  true for both barrister group in gs, i.e ., sen io r  and ju n io r  co u n se l.
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iiLiliLi
Eacy Relabv«ry aaBy 0*p«n<to Not v tiy  *a>y Difficult

E a s e  of ad v isem en t: solic ito rs

Easy R«lativ*iy easy Not vary «asy Oifflcull

E a s e  of a d v isem en t; L egal Aid

Fig 2 F ig 3

0 MMmg  Ralat^a)y aa*y Not vary aaay
Easy Ralativaty aaay Oapands Not vary aasy ptfncuR Easy Dapanda OlfrtcuN

E a s e  of a d v isem en t: all solic ito rs E a s e  of ad v isem en t: barris te rs

F ig 4 Fig 5

Practitioner ability to advise did not seem dependent on location. Women 

seemed to find it easier to advise than m en / but this discrepancy may be 

random.*

Surprisingly, practitioners doing more family law work found it harder to 

advise, while the ‘depends’ percentage was higher for those doing less 

family work {Figs (5-7); possibly those doing less family law may rely 

more on factors such as the judge’s identity.

’’  30%  o f  w o m en  foun d  it ‘re la tiv e ly  e a s y ’ as o p p o sed  to  13% o f  m en w h o  ex p ressed  a 
c la ssifia b le  op in ion . 26%  o f  m en e x p ress in g  a c la ss ifia b le  op in io n  found it ‘d iff icu lt’ to  
ad v ise , com pared w ith  13.5%  o f  w o m en .
* R ou gh ly  eq u iva len t percentages o f  m en and w o m en  fe ll w ith in  the ‘e a sy ’, ‘d e p e n d s’ 
and ‘not very e a sy ’ ca teg o r ies .
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Ease of advisement: up to 50% family law work Ease of advisement: >50% family law work

2 5%

OifAcuR

easyRelativety easy Depends

Similarly, those doing less divorce and separation work, as part o f their 

family law work, found it easier to advise {Figs 8-9)^  again possibly 

because they are less aware o f affecting factors.

Ease of advisement: up to 50% div/sep work

20 0%

Relalively easy 

20 0%

Ease of advisement: >50% div/sep work

Nol very easy

Relalively i is y  

23 2%Depends 

23 2%

Fig 8 Fig 9

B. Factors Affecting Ability to Advise

Practitioners cited numerous factors as affecting their ability (or inability) 

to advise on property issues {Fig 10).

’ H ow ever ,  there  w ere only  five practitioners in this category , w hile  21 did ‘up to 50%  
fam ily  law w o rk ’ generally.
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Factor N um ber o f  practitioners Percentage o f  practitioners

Judge’s identity 33 54%

Financial circumstances 23 38%

Previous experience 17 28%

Children 15 25%

Changes in judges 10 16%

Later jurisprudence 7 11.5%

Pattern o f cases 6 10%

Contributions 6 10%

Lack o f jurisprudence 4 7%

Jurisprudence 3 5%

Lack o f  reporting 3 5%

Anecdotal evidence 3 5%

Other factors 13 18%

Fig 10: Factors affecting practitioners' ability to advise on property issues

There were no major discrepancies between practitioner groupings, other 

than ‘changes in judges’ which was almost totally cited by solicitors 

{Figs 11-14),^^ possibly because barristers are familiar with more judges 

through practising on different circuits. Some factors were not cited at all 

by some groups, for instance. Legal Aid practitioners did not cite 

‘jurisprudence’ or ‘lack o f  reporting’, and barristers did not cite 

‘anecdotal evidence’ or ‘contributions’." A full discussion o f  all factors 

cited follows.

F a c to rs  a ffec ting  ability to  a d v ise  

All p rac titio n er g ro u p in g s

S -V S S

Fig I I

F a c to rs  a ffec ting  ability to  a d v ise  

So lic ito rs

Fig 12

This was cited by nine solicitors but by only one barrister.
"  Contributions were cited by six solicitors, so perhaps it is a little surprising that it 
received no mention from barristers.
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F a c to r s  affec tin g  ability to  a d v ise  

L egal Aid

F a c to r s  affec tin g  ability to  a d v ise  

B a rr is te rs

"t. <1.

F ig  13 F ig  14

i. Judge 's Identity and Changes in Judges:

The judge’s identity was the single most commonly cited factor, 

identified by over half the total sample.'^ Nearly a third'^ of these 

practitioners identified ‘changes in judges’ as a further variable. The 

practitioner breakdown for both factors is provided in Figs 15-16. These 

concerns were not geographically restricted {Figs /7-7S).''*

Both factors were cited during all three interview stages,'^ though with a 

dip in the Middle phase for each. This may have been due to the 

preponderance of Legal Aid practitioners at the Middle stage, as Legal 

Aid clients are likely to have fewer assets and may be less affected than 

private clients by judicial identity. It seems unlikely that the significance 

o f judicial identity diminished over time.'^

'"33 practitioners.
Ten practitioners.

''' ‘The ju d g e’s identity’ was cited by five practitioners in G alw ay, three in Limerick, 
nine in Dublin, 11 in Cork, four in Ennis and one in Kerry. ‘C hanges in ju d ges’ was 
identified by tw o practitioners in Limerick, tw o in Dublin, five in Cork and one in 
Ennis.

Research chronology is explained in the M ethodology section o f  the Introduction.
The issue w as subsequently mentioned in Late stage correspondence by tw o solicitors 

interviewed during the Early phase, one o f  whom  had not m entioned it before. This was 
not included in the figures/tables discussed above, w hich represent on ly  practitioner 
view s at the time o f  interview.
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Judge's  identity IJC hanges in judges

SobcNor L»gal Aid Barrtster SoUcHm  Lvgal Aid Barrlsiar

Practitioner type Practrttoner type

Fig IS F ig  16

ilL ..IoJWUWuu-,.. o° oLW U U U C hanges in judges

Ga)My cJty & county DuUm Ennn LvMrtck Cotk cMy S county

Lim*ftck Cofli city S county Co Kerry OuMn Enntc

Practrtionar base Practitioner base

F i g l l  Fig  18

Citation o f ‘the judges identity’ was not dependent on practitioners’ 

amount o f family law work. ‘Changes in judges’ did not have a clear 

pattern in relation to family law work done.'^ One would imagine that 

factors would either be evenly balanced through all groups, or that those 

affected by ‘changes in judges’ would be concentrated at either end o f 

the scale -either because practitioners they did so little family law that 

they relied heavily on knowledge o f  judicial ‘form ’ or because they did 

so much family law that they knew how much a change in judges could 

affect the outcome. However, the highest proportions o f  those citing both 

‘the judge’s identity’ and ‘changes in judges’ also did most divorce and 

separation as part o f their family law work.'*

This factor was not cited by any practitioners doing less than 26%  fam ily law work. It 
was cited by over tw ice as many as expected o f  those doing 51-75%  fam ily law work, 
but by on ly  h a lf as m any as expected o f  those doing 76-100%  fam ily law work.

Far few er practitioners than expected doing 51-75%  divorce and separation work as 
part o f  their fam ily law work cited ‘the ju d g e’s identity’ or ‘changes in ju d g es’, w hile  
far more practitioners than expected doing 76-100%  divorce and separation work did so.
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a. J u d g e ’s Identity:

Many practitioners insisted that a judge’s ‘form ’ was central to advising 

clients. S6 commented, ‘The most important criteria would be what judge 

we are going to have, it is as simple as that’. S8 said ‘You can never 

guarantee anything. Different judges have different view s’. S22 went so 

far as to call it a ‘lottery’. B1 commented that ‘Sometimes you might 

have potentially alternative judges and your advice on proofs and your 

outcome would depend entirely on which judge’. Some practitioners 

expressed less confidence in dealing with cases outside their ‘own tu rf  

where they would not know the judge.

The importance o f  the judge’s identity was explained in different ways. 

Some practitioners focused on particular judges’ characteristics. S30 

remarked: ‘Some judges are just mean or out o f touch, some judges are 

over-sympathetic...’ Most practitioners emphasised the importance o f 

knowing a judge’s form, either personally or anecdotally. S23 

commented, ‘we all get word o f what any particular judge’s attitude is 

and that is what you are basing your advice to your client on rather than 

any set legal precedent’. B 11 said, ‘[I]f you are before a judge very often, 

you gain experience o f what they are likely to do ’. B4 noted, ‘[GJenerally 

if  you know your judge, and that is what part o f  your job  is, you can 

predict with fair accuracy, in fact the judge may give a direction as to 

what his attitude is in a particular type o f  scenario’.

The effects o f  ‘drawing’ different judges could be huge: commenting on 

two local judges, S4 said:

‘[ I] f it had been one particular judge, I  might as well have just 

died. That Circuit judge has a propensity to very well look after 

women and crucijy men. Whereas, as it happens it was not that 

judge but another judge we had and he was more realistic, so it
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was then possible to settle because the other side knew that they 

were not going to get everything...- you need to know your 

judge

This was not to say that all judges could be easily read. B1 noted that 

‘[T]he judge that we have now could vary dramatically on one single 

point and you w ouldn’t necessarily know that this was going to be such a 

major feature for h im ’, B 16 agreed;

‘I f  a judge that you are going before has been sitting fo r  some 

time, you tend to get a feel fo r  the sort o f  order that judge might 

make... but 1 think i f  we were able to predict with some sort o f  

accuracy what was going to happen we would all be redundant

LAS3 commented; ‘[C]ertain judges lose the run o f themselves and are 

quite erratic’, making it very difficult to predict the outcome o f a case.

b. Changes in Judges:

Changes in the local judiciary could be problematic if  a judge with 

known ‘form’ retired or vv̂ as otherwise replaced, or where unknown 

judges heard cases. S22 noted that ‘[I]t becomes more difficult with 

judges changing, different judges have different view s’, adding;

'What is very important fo r  practitioners is that there is some 

consistency, but you do n ’t get that with different judges. I f  you 

have a judge here fo r  a while then you get to know his foibles, his 

biases, his whims, and it is easier to advise because all advice is 

based on what the person hopes to achieve in court

B1 commented that all advice was ‘majorly discretion-orientated’, and 

that ‘the personality o f  the judge is critical really, so if  there was going to

Such as floating judges, helping out w here required, for instance to clear a backlog in 
the list.
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be a change in personnel you would find it very difficult to advise’. 

LASS commented, ‘If there is a new judge in town, it is very hard’.

Practitioners frequently complained that known, consistent judges had 

been replaced either by a series of temporary judges (whose brief tenures 

did not allow practitioners to reacquire a sense o f consistency), or by 

inconsistent judges. Practitioners were often apprehensive regarding a 

known judge’s retirement, irrespective o f that judge’s ‘form’; for most 

practitioners, consistency was the ideal, with issues such as fairness 

much less raised (presumably because unfair judgments could be 

appealed).

//. Financial Circumstances:

The next most commonly cited factor was ‘the financial circumstances of
7  Ithe parties’. This was cited by all practitioner groups {Fig 19), and was 

most emphasised by those doing most and least family law work.^^ 

Practitioners’ levels of divorce and separation work did not greatly affect 

citation levels for this factor.

The general consensus was that the amount of property available would 

influence the court’s decision, and hence the advice given. The family’s 

housing needs received most emphasis, and the general conclusion was 

that the family home would be sold if there was sufficient equity to 

acquire suitable accommodation for both parties. If the equity was 

inadequate, courts would be reluctant to make two parties homeless in 

the name of equality. Hence, the custodial parent would at least be 

awarded sole right of residence, and possibly an outright transfer o f the 

property in appropriate circumstances (for instance, where the non

custodial parent could obtain a second mortgage or where there was a

Identified by 23 practitioners. The gender and chronological breakdown o f  those 
citing the factors w as as expected, and there w as a reasonable geographical spread, 
albeit w ith Dublin respondents (12 , or 52%) in the majority.

43.5%  o f  those doing 76-100%  fam ily law work cited this factor, slightly more than 
expected. More than tw ice as many as expected did 11-25%  fam ily law work.
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history o f  financial irresponsibility or non-contribution). S23 

commented:

‘Where you have a simple enough situation, Just one family home, 

jointly owned, o f a modest value, and a mother with small 

children, it seems unlikely... that the court would order the 

mother and children to leave the property, particularly where a 

sale o f the property would not re-accommodate them in another 

suitable property. That is not to say that the property would be 

transferred to her but you would feel a certain confidence that 

she would remain in her home, or he, i f  he was the primary 

parent in the case

BIO felt that ‘definitely once you go past a certain threshold, you are 

looking at a sale’, but emphasised that it would be relatively unusual for 

a couple to have adequate means to finance two establishments. In this 

regard earning potential was as significant as capital assets, if  it would 

enable the breadwinner to finance another mortgage. Although some 

practitioners felt that it was harder to advise wealthier clients, the general 

feeling was that it was easier, simply because there was more to play 

with.

; 1  I j  1 1
I H H  F inancial c irc s ^ ° I C ontribu tions

P rac titioner type P rac titioner type

Fig 19 Fig 20
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Hi. Contributions:

‘Contributions’ generally referred to financial contributions to the 

acquisition o f the family home or to the fam ily’s needs during the 

marriage. Non-financial contributions were occasionally referred to but 

generally not as a factor influencing advice g iv e n .C o n tr ib u tio n s  

generally, including indirect contributions, were cited by many more 

practitioners as factors emphasised by the judiciary (discussed below). It 

was therefore surprising that they were so little mentioned at this point of 

the interview, and that those citing them were all interviewed in the Early 

or Middle interview stages,^'* and were nearly all Legal Aid practitioners 

{Fig 20), since basic needs might have been expected to prevail over 

contributions in Legal Aid cases.

While only six practitioners cited contributions as a factor, four o f these 

did 76-100% family law work, and all did more than 50% divorce and 

separation work as part o f their family law work. This suggests that this 

factor should be given more weight than initial numbers would suggest, 

and this would accord with later comments concerning judicially 

emphasised factors. All but one o f  the practitioners mentioning 

‘contributions’ at this point were female, and most o f  those discussing 

contributions at any point o f the interview thought it was right that they 

be considered (although some also thought non-financial contributions 

should be valued more).

The general tenor o f comments was that ‘the court will give credit to the 

person who has contributed to the property and has contributed well and 

has been a responsible spouse’. Practitioners felt judges were now less 

willing to transfer property to one spouse without acknowledging or 

rewarding the other spouse’s contributions: LAS9 noted ‘it’s rare for the

A dvice did not represent practitioners’ personal v iew s o f  what should be taken into 
account, but sim ply what they thought would influence a court.

H alf o f  those referring to contributions were based in G alway, but as on ly  six cited 
contributions overall, it seem s unlikely that greater em phasis is placed on contributions 
in G alw ay than elsewhere.

LAS3.
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husband not to get a share or to get paid o ff . The most detailed analysis 

came from LAS4:

7  would advise the clients in a comprehensive context, taking all 

the obligations o f  both parties into consideration, taking the 

history o f  both parties in relation to the acquisition o f  that 

property, what each party contributed over a period, between 

direct contributions, indirect contributions... [AJt the end o f  the 

day i t ’s like... a mathematical equation that you would work 

out... fY Jou’re talking financial contributions, you're talking 

financial responsibility, and you ’re talking about the manner in 

which people have met their obligations and the history o f  both 

parties in relation to financial obligations in the entire context o f  

the marriage and their own responsibility ’.

In this analysis, the parties’ financial record is significant, but not the 

sole criterion.

iv. Children:

Fifteen practitioners felt courts prioritise the welfare of dependent 

children {Fig 21)?^ This usually translates in practice to at least a right of 

residence in the family home for the custodial parent and children, which 

will frequently leave little for the non-custodial parent. The principal 

surprise was that children were not cited as a factor by more 

practitioners, especially as many later identified children as receiving 

judicial emphasis. 40% o f those mentioning this factor did over 75% 

family law work, while almost 68% did over 75% divorce and 

separation work as part o f their family law work.^*

This factor w as cited alm ost equally by men and w om en, m ostly at the Early 
interview stage and m ostly based in Dublin, although there w as a good geographic 
spread.
■ A further 27% did 51 -75%  fam ily law work.

A further 27% did 51-75%  divorce and separation work as part o f  their fam ily law  
work.
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The consensus was that ‘once the children have left the family home, the 

home will either be sold or one o f  the parties will buy out the other 

party’.H o w e v e r ,  where children are still dependent, ‘a judge will do 

what they can not to have a sale’.̂ *̂ Hence, ‘if  you’ve got another house, 

even if  it is a house o f much lesser value, you are probably looking at the
T I

wife and children being left in the house’. However, as LAS3 noted, a 

deferred sale could penalise a wife who had given up her career to care 

for the children, as she would be less able to obtain a mortgage and 

employment later. This issue o f lost earning potential was raised by 

several practitioners, although some felt judges might take it into 

account.

P a tte rn  of c a s e s

Soictof IcgaM id  B tm a tt Sokotw L«galAid Bamctar

P rac titio n e r ty p e  P rac titio n e r type

Fig 2 / Fig 22

V. Pattern o f  Cases:

‘The pattern o f  cases’ signifies the pattern o f  outcomes in the 

practitioner’s local area, and as such is linked to previous experience and 

anecdotal evidence (discussed below) rather than formal jurisprudence or 

reported cases (treated separately). It was cited by six practitioners {Fig 

2 2 )P  all o f whom did more than 75% divorce and separation work as

’’ S9.
”  BIO.

BIO.
See Part II, Section 2, o f  this chapter for a d iscussion o f  earning potential.
This factor w as cited at all interview stages, and by equal numbers o f  men and 

w om en. O nly one practitioner w as based outside o f  Dublin, possib ly because other 
practitioners ascribed their ability to advise to their general previous experience.

337



part o f their family law work; this may simply be because these 

practitioners are exposed to more cases, thus enabling them to analyse 

the outcome patterns. B3 commented: ‘You get an idea o f the pattern o f 

cases particularly if  you look at certain circumstances, particularly if  it is 

just the family hom e’. However, LAS6 noted that the high proportion o f 

settlements limited the cases that might constitute a judicial pattern.

V I.  Previous Experience:

Previous experience was not as widely cited as expected (Fig 23), but 

should probably be taken in conjunction with ‘the pattern o f cases’ and 

‘judge’s identity’. This might explain why practitioners citing this factor 

did not tally with the expected gender, geographical and chronological 

breakdown.^"* Over half^^ o f those identifying experience as a factor did 

more than 75% family law work, and the same number (though not all 

the same practitioners) did more than 75% divorce and separation cases 

as part o f their family law work.

The basic point was that ability to advise is ‘based on experience...; gut 

feeling, but educated gut feeling’. L A S 4  commented: ‘ . . . I ’m 

experienced. I ’m in court so many times a month, and these are the cases 

w e’re dealing with all the tim e’. LAS 10 said ‘I can guide them, due to 

my experience in this area -  I have about 20 years’ experience’. The 

overlap with ‘the judge’s identity’ was clear; B l l  noted ‘if  you are 

before a judge very often, you gain experience o f  what they are likely to 

do’. ‘The pattern o f cases’ was also identified as an inherent part o f  the 

practitioner’s experience: B12 summarised it as ‘a matter o f experience, 

knowing the judges that are delegated to deal with family law and 

making an assessment on how the case law is being applied to similar 

circumstances but not necessarily identical’.

The vast majority o f  practitioners citing this factor were w om en (76.5% ). N early half 
(47% ) were interviewed at the M iddle stage.
”  53%.
^®B17.
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vii. Anecdotal Evidence:

Four solicitors {Fig 24) noted that they benefited from the collective 

experience o f their professional group. S19 said, ‘It wouldn’t be just the 

benefit o f my own experience. It would also be received knowledge, 

anecdotal evidence that one picks up from colleagues...’ This factor also 

overlapped with ‘the pattern of cases’ and ‘the judge’s identity’, although 

the information was obtained indirectly, for instance, through barristers’ 

advice. S20 commented:

'We all tend to use the same barristers. The same solicitors are 

doing fam ily law, the same barristers are doing family law, they 

know the judge. Even though the cases aren’t recorded... you 

would have the same three or four barristers cropping up in every 

fam ily law case, so they know how the judge is going to decide 

the case ’.

The informal nature of many o f these exchanges was outlined by S29:

‘I t ’s based on what I  am hearing and... as colleagues we 

exchange information quite a deal... and that generally happens 

over coffee or in the bar room when you are down for a 

settlement or what counsel will tell you as you go along... ’.
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Informal discussion is an inadequate substitute for formal reporting 

mechanisms. However, it clearly has a role to play in keeping 

practitioners up to date with judicial trends, particularly given the in 

camera rule and the high rate of settlement, which limit solicitors’ 

experience o f contested cases.

via. Jurisprudence:

Only four practitioners {Fig 25) stated that their ability to advise was 

positively affected by reported case law, here referred to as
•JO

‘jurisprudence’. Only two practitioners identified jurisprudence as a 

helpful factor even at the Late s t a g e . T h i s  was surprising given such 

significant recent decisions as T v. 7^° and K  v. K,'*̂  which occurred prior 

to the Late stage. However, several practitioners interviewed in earlier 

stages subsequently added that they found recent decisions helpful; this is 

analysed under the heading ‘later jurisprudence’ (discussed below).

B 17 and B 15, both senior counsel interviewed at the Late stage, cited T  v. 

T as being helpful in ‘big money’ or ‘ample resources’ cases. B15 

commented:

‘[I]t is easier since the Supreme Court case in T v T, because 

even though it is probably not the majority decision o f  the court, 

we have taken it from  that that it is on a sliding scale o f  20-50% 

with various factors incorporated, and so it is an argument about 

the factors and how they should weigh and whether it should be 

less than 30% because o f  various factors like inheritance. But it 

does give you better parameters

All four practitioners citing this factor were based in Dublin. T w o were senior 
counsel, and three did 76-100%  fam ily law work. A ll four did 76-100%  divorce and 
separation cases as part o f  their fam ily law work.

This factor differs from the ‘pattern o f  ca ses’, referred to earlier, w hich m erely  
signified the general trends in cases practitioners personally appeared in.

The other tw o practitioners were interviewed at the Early stage.
'“’ r v . r [2 0 0 2 ]  3 1R 334.

ATv. A '[2001] 3 I R3 7 I .
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The two solicitors citing jurisprudence'*^ were largely referring to English 

decisions (such as White v. White"^^) rather than Irish rulings.'*'* S12 

emphasised that there were practically ‘no cases’ in Ireland, and that 

foreign decisions were ‘helpful’ but an inadequate substitute. Overall, 

formally reported case law, to the extent that it existed at the time o f 

interview, was not hugely helpful to practitioners in advising on property 

issues.

L ater ju risp ru d en ce

Sotwltor Bamstar SotcXor Legal Ata 8am»tt<

P rac titio n er ty p e  P rac titio n er type

Fig  25  Fig 26

ix. Later Jurisprudence:

Subsequent to interview, seven practitioners {Fig 2 6 f^  identified ‘later 

jurisprudence’ (that is, cases decided after they had been interviewed) as 

an influential factor. This factor generally arose when draft copies o f the 

initial interview were forwarded to practitioners for approval or 

amendment.'*^ Generally speaking, the cases identified at this later stage 

were T  v. and K  v. K. '̂  ̂ Only one practitioner identifying later 

jurisprudence as a factor had cited ‘jurisprudence’ when in te rv ie w e d .A

Botii were interviewed at the Early stage.
White V. White [2001] 1 AC 596.
Three o f  the four practitioners citing ‘jurisprudence’ also identified the lack o f  Irish 

jurisprudence as a factor affecting the ability to advise (d iscussed  below ).
Six o f  the seven were fem ale. All but one had been interviewed at the Early stage (the 

final practitioner was interviewed at the M iddle stage). The amount o f  fam ily law work 
done by each varied, but all did more than 50% divorce and separation cases as part o f  
their fam ily law work, and five did more than 75%.

See M ethodology.
T v.  7"[2002] 3 IR 334.
K v .  a: [2001] 3 1R371.

49 C O "5
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Legal Aid solicitor^® felt that cases such as T v. T  did not greatly affect 

the ability to advise in Legal Aid cases, as that case focused on ‘big 

money’. However, the possibility o f revisiting previous financial 

arrangements in light o f  financial circumstances at divorce could be 

relevant. Since the comments made by all practitioners on ‘later 

jurisprudence’ related XoTv.  T  and K  v. K,  they have been included in the 

section dealing with the effects o f those cases, discussed below.

X .  Lack o f  Jurisprudence:

‘Lack o f jurisprudence’ was also not widely cited as a factor affecting 

ability to advise {Fig 28). While there were slight indications o f later 

improvement,^^ the view at interview was that that o f  S 12:^^

‘The problem is that there are few  judgm ents... There [are] no 

written judgm ents o f  the High Court or Supreme Court setting  

down 'really, this is the way... the criteria sections in the Acts are 

to be app lied’, so i t ’s very difficult

66^'' particularly emphasised the lack o f judgm ents in relation to divorce, 

arguing that ‘it would be virtually impossible for anybody to be able to 

advise comprehensively in relation to the property issues because there is 

no jurisprudence on it’.̂  ̂ S23 regretted the lack o f guidance in ‘bigger

L ASl.
Tv.  7'[2002] 3 IR 334 is discussed in Part I, Section 2,-K  v. K  [2001] 3 IR 371 is 

discussed in Part II, Section 1(D).
Three practitioners were interviewed at the Early stage, before the decisions \ n T  v. T 

[2002] 3 IR 334 and K v. K  [2001] 3 IR 371, while the remaining practitioner was 
interviewed at the Late stage. Two o f those interviewed at the Early stage cited ‘later 
jurisprudence’ as helpful in subsequent correspondence (see Factor 9, above).

Interviewed at the Early stage.
Also interviewed in the Early stage.
In subsequent correspondence, B6 noted that the previously ‘virtually non existent’ 

High Court Jurisprudence and now been supplemented by ‘two significant decisions’ 
(i.e., T V. T [2002] 3 IR 334 and K  v. K). However, while these rulings had influenced 
Circuit and High Court judges in reaching their decisions, B6 still found it ‘difficult to 
be sure’ how to advise clients.
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money’ cases .O v era ll, the significance o f the consequences of the lack 

o f authoritative judgments was graphically spelt out by SI 2:

‘[TJhere is little jurisprudence on it. You have the list o f  

criteria... setting out what factors a judge has to take into 

account in making ancillary orders, but who knows what a judge 

will do on the day... All you can do is say to the client... that on 

the basis o f  what’s on the table, w hat’s been disclosed, on the 

basis o f  the judge, what sort o f  judge, i f  we know who the judge 

is, whether he or she is generous or mean or knows what he is 

doing or doesn’t know what he is doing, the result might be such 

and such. On the basis o f  similar cases in the past in front o f  that 

judge the result may be such and such... But you could be utterly 

wrong because there is little jurisprudence, there are few  

judgments

Lack /  ju r isp ru d en ce  ^  L ack  of reporting

H iyB * o  8 ] ^ _
SoUcllor Barristtr Solicitor BarrW«r

P rac titio n er ty p e  P rac titio n e r type

Fig 27  Fig 28

xi. Lack o f  Reporting:

‘Lack of reporting’ deals with the non-reporting, rather than the non

existence, of relevant judgments. ‘Lack of reporting’ may be partly due 

to lack of significant judgments (that is, there is little to report anyway). 

However, the in camera rule has also severely restricted reporting to

In subsequent correspondence, S23 noted that ‘the Supreme Court cases T v. T and K  
V. K  offer some guidance on ample resource cases’.
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date.^^ ‘Lack o f  reporting’ was identified as a factor by three practitioners
C Q

{Fig 28), none o f whom had also complained o f the ‘lack o f 

jurisprudence’. Hence, seven practitioners raised the combined factors o f 

‘lack o f jurisprudence’ and ‘lack o f reporting’.

The consensus was that ‘It is difficult [to advise] in any situation 

particularly here where there are no reported decisions or there are very 

few reported decisions’. T h i s  made it ‘very hard to see what the result 

will be’.̂ ® S31^' considered that ‘[T]he dearth or the lack o f  reported 

cases here is a problem, because all we get are one or two or three or four 

a year... It’s very hard to get an overall view as you do ... in other 

jurisdictions’. S3! contrasted this with the Canadian legal system, where 

‘they would report every single case and have a written judgm ent on 

every single case before the court and [the judge] would have to go 

through the criteria in relation to family law ’.

xii. Witness Credibility:

Three practitioners (Fig 29) noted that advice regarding property 

depended not only on legal principles but on ‘how the parties perform in 

evidence because it is the only opportunity the judge gets to see them and 

how the evidence o f ancillary people comes out as well’; this made it
f i" )‘impossible to predict with any degree o f accuracy’. SI felt that the 

brevity o f  the hearing made witness credibility vital. LAS 13 commented, 

‘[I]f you do go into court, into an adversarial situation, with witnesses in 

court, there is always an unknown’, and concluded that ‘you are very 

foolish indeed to predict the outcome o f a family law case’.

”  The situation is now  im proving in the wake o f  the C ivil L iability and Courts Act, 
2004,

T wo were interviewed at the Early stage and one at the Late stage.
S22.

“ B5.
Interviewed at the Late stage.

“ BI6.
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Fig 29 Fig 30

xiii. Other Factors:

A wide range of other factors affecting the ability to advise on property 

issues were also identified {Fig 30).^^ Two practitioners felt the court 

level made a difference, though one found it easier to advise in the High 

Court (as there was more certainty) and the other did in the Circuit Court 

(as Circuit judges had more expertise in family law). "̂* The ‘lack of 

straightforward guidelines or rules in relation to the distribution of 

property’ was also cited;^^ this was not included under the 

‘jurisprudence’ heading, as it could relate equally to the lack of statutory 

guidelines. Marital misconduct (financial or otherwise) might also
f \ “J  •entail ‘an element of punishment’ in the property order, though this was 

rare. Three practitioners^* found it hard to advise because o f the 

multiplicity of factors to be taken into account. Other factors included the 

client’s attitude, the degree o f trust the client placed in the legal 

advisor,^’’ the issue o f discovery, and the type of assets owned.

E ight o f  the c itin g  practitioners w ere in terv iew ed  at the E arly stage  and four at the  
M id dle  stage. S ix  did 76 -1 0 0 %  fa m ily  law  w ork , and s ix  did 7 6 -1 0 0 %  divorce  and 
separation c a se s  as part o f  their fam ily  w ork.
^  B oth  practitioners w ere  based in C ork, n eg a tin g  the p o ss ib ility  o f  regional 
d ifferen ces . H o w ev er , other practitioners rem arked e lsew h e re  on  the general lack o f  
fam ily  law  ex p ertise  o f  m o st H igh Court ju d g es .
“  L A S l.
“  C ited  b y  tw o  practitioners.
*’ S9.

O ne so lic ito r  and tw o  L egal A id so lic itors.
SI 1 co m m en ted , ‘ [I ] f  a c lien t says “ I put m y faith in y o u , I trust y o u  to do the right 

th ing  for m e, te ll m e w hat y o u  think is g o in g  to happen, but I’m not g o in g  to hold you  to 
it” . . . .  But i f  a c lien t sa y s “ look , I w ill not g o  to  court u n less  I ge t at least 45%  o f  all the
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C. The Effect o f  the Decision in T v. T on the Ability to

Advise

• 7  ]The Supreme Court decision in T v. T was discussed in full in Chapter 

3. Practitioners interviewed were asked if  the ruling had affected their 

ability to advise clients on property issues^^ 23 practitioners commented 

on the significance o f the decision (with minor references to the decision 

in K  V. K, discussed later)7^ Views were mixed, but half the respondents 

found it easier to advise (Fig 31).

Effect of T V T 

All practitioners exp ressing  views

Both easwr & harder

NO cnan^a 

31 S% Eauer (o aOvtM 

50 0%

Harder to adviee 

13S%

Fig 31

Although solicitors considered their ability to advise either improved or 

unchanged, reaction among barristers was mixed (Figs 32-33). Views

net assets, otherwise, 1’!! taice w hat my husband’s offering me n o w ...”, then I find it 
very difficult... because anything can happen in there, anything’.
™ Two solicitors felt it was easier to advise in relation to the family home or a modest 
asset base than in relation to high-value property or business or inherited assets. 
However, one subsequently noted in correspondence that there was more clarity on 
these issues following T v. T  [2002] 3 IR 334 and K v . K  [2001] 3 IR 371.

T v .  r [2002]  3 1R334.
The questionnaire asked, ‘In your opinion, have recent decisions such as the Supreme 

Court ruling in T v. T  affected your ability to advise on property issues? If  so, how ?’
Ten solicitors, one Legal Aid solicitor and eleven barristers. All but four were 

interviewed at the Late stage, and most were based in Dublin. All but seven did more 
than 50% family law work, and all did more than 50% divorce and separation cases as 
part o f  their family law work. Four were interviewed prior to T  v. T  [2002] 3 IR 334, 
and therefore com mented on it in later correspondence rather than when interviewed. A 
further three practitioners m entioned the significance o f  the decision in later 
correspondence, but did not com m ent in sufficient detail to include their views in this 
analysis; for instance, it was unclear whether they found it easier to advise on property 
issues in the wake o f  the decision.
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were not dependent on the amount o f family law work or proportion of 

divorce and separation cases done.

| E * bw( to advise

■  Harder to a<N««

I  Both «aawf & harder

Effect Of T V T

lE a s te r  to advise

^H arder to Mvise

■  Both easier & harder
SoMcilor/Lagal Aid Seniot Counsel

Junior Counsel

Practitioner type Practitioner type

Fig 32 Fig 33

15 practitioners^'* felt the decision’s relevance was limited to the 

(relatively rare) ‘ample resources’ cases, where there were sufficient 

means to provide fully for both parties and their children. It ‘made no
75difference to the ordinary run-of-the-mill type of case’. This was 

because ‘it comes down very much to what is financially possible. The 

possibilities of a “clean break”..., as arose I n T v  T, would apply to a very 

limited number o f cases’. S 2 9  commented:

‘They’ve given us guidelines... in terms o f  what a division o f  

assets is going to be, but again you are dealing with 

extraordinarily rich people, so in terms o f the average punter on 

the street... it hasn’t done an awful lot...

This was stressed even by those who felt the decision made it easier to 

advise. B12 considered the decision ‘made it easier to explain to a party 

who is holding all the matrimonial assets or an overwhelming proportion 

of them why they have to make the sort of provisions they never even 

contemplated’. This helped to overcome the ‘institutional meanness’ of

Seven solicitors, one Legal Aid solicitor and seven barristers, including three senior 
counsel. All but five were fem ale. A ll did more than 50% divorce and separation cases 
as part o f  their fam ily law work, and eleven  did more than 75% divorce and separation.

527.
528.
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property o w n e rs .H o w e v e r , B17 emphasised that ‘you are really talking 

only about that proportion o f cases where there are clearly enough assets 

around that this is going to be in effect a final division, and that [is]... a 

very small percentage o f  the cases’. Also, while the decision assisted in 

advismg the person likely to make the transfer, it was less useful in 

advising those seeking a transfer o f property,^^ as the parameters for an 

asset transfer were so broad.

Those who felt the decision made it harder to advise focused on the 

uncertainty o f the test propounded by the Supreme Court. All the 

statutory factors must now be evaluated, but how can a practitioner know 

what weight a judge will accord those factors? B8 commented;

'If the test is proper provision, arid it depends on the 

circumstances as set out in the Act, then what you are really 

saying is that every case turns on its own merits and that just 

doesn’t allow for certainty. It was obvious in the Supreme Court 

judgment that i f  the award was €4 million or €6 million to the 

wife, the Supreme Court would equally have upheld either award 

just as easily, and the question is then how do you explain that to 

a client when there is €2 million o f  a difference? That amount o f  

a difference would have helped you settle the case in the first 

place

BIO felt the decision made it easier to advise in ‘ample resources’ cases 

but harder in other cases, as media reports raised unreal expectations in 

people.

’’ ’’ e m .

B17 com m ented, ‘[I ]f  you are advising the person w ho is likely to be transferring, the 
person w ho has the assets, more often than not the husband, certainly it w ould affect the 
advice you w ould be g iv ing them as to the realities o f  the situation, w hich can be quite 
difficult to accept’.

B 17 noted, ‘I w ould anticipate that perhaps it w ould be perhaps more difficult to 
advise people who w ish to get things from litigation, usually w iv es’.
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Seven practitioners felt things were ‘exactly the sam e’ after the ruling.*® 

While they recognised its theoretical significance, they felt it had little 

impact in the Circuit Court, where most cases were dealt with.*' This was 

largely because o f  the financial value o f  the cases, but was occasionally 

connected with judicial disinterest; S32 commented on a Circuit Court 

case where ‘T  v T  [was] opened in quite a substantial case... and the 

judge didn't seem to know anything about, he ignored it’.

Four practitioners felt that T v. T  was largely confined to its own 

specific and ‘highly individualistic’ f a c t s . A s  BIO noted, the case 

entailed ‘textbook’ facts, with ‘a first bite, stay at home wife and large 

family, and her career had clearly been interfered with by familial 

duties’. This will often not apply. B l l  stressed that cases were fact 

dependent: ‘You can’t just assess the assets, each family has its own 

circumstances and factors and needs, emotional and health factors and 

the judge has to look at those particular factors to make the decision, so 

you can’t just compare it to any other case’. However, S30 felt that ‘what 

distinguished it was the size o f Mr. T ’s assets’, rather than the facts 

themselves.

Four practitioners*'^ felt the decision laid down ‘better param eters’*̂  for 

property division. This was ‘because even though it is probably not the 

majority decision o f the court, we have taken it from that that it is on a 

sliding scale o f 30-50% with various factors incorporated, and so it is an 

argument about the factors and how they should w eig h ...’.*̂  While the

S 2 6 .
‘A m p le  reso u rces’ c a se s, to w h ich  T v .  7" is m o st relevan t, are heard in the H igh  

Court.
O ne so lic ito r  and three ju n io r  c o u n se l, all fem ale; three did m ore than 75%  fam ily  law  

w ork , and three d id  m ore than 75%  d iv o rce  and separation  c a se s  as part o f  their fam ily  
law  w ork.

B l l .
O ne so lic ito r  and three barristers, in c lu d in g  tw o  sen io r  co u n se l. T w o  w ere m ale and  

tw o  w ere  fem a le . T w o  did m ore than 75%  fa m ily  law  w ork, and three did m ore than  
75%  d iv o rce  and separation ca ses  as part o f  their fa m ily  law  w ork.

B 1 5 .
*®B15.
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parameters could be too broad to give real guidance,*’ they could be 

useful as ‘background’ and ‘how you might get somebody, say a 

husband, to focus’.**

O Q

Ten practitioners cited other effects o f the decision. These ranged from 

slightly enhanced judicial consistency^® and focus on statutory factors,^' 

to noting that the previously favoured approach in White v. White^^ had 

now been disapproved.^^ Two barristers felt the significance o f  conduct 

had been r e d u c e d . T w o  practitioners felt that the decision made 

separation agreements less secure, even where there was a ‘full and final 

settlement’ c l a u s e . B 1 4  felt that the decision was part o f a pattern o f 

cases that contributed to a change in the legal culture from ‘the 

patriarchal notion o f just housing women with children’. Women would 

now be expected to pay for a house transfer, even though this caused 

‘huge problems’ because ‘there hasn’t been the concurrent shift in 

women being able to go back to work’.̂ ^

B15 emphasised that property transfers were no longer limited to a 

spouse’s ‘reasonable requirements’, and this had an impact on 

conservative judges. This, in turn, seems likely to lead to a change in 

popular legal and social culture, o f the kind mentioned by B14, which 

may be one o f the most important legacies o f T  v. T.

*’ b i 3.
S30.
T wo solicitors, one Legal Aid practitioner and seven barristers, including three senior 

counsel. Four were m ale and six  were fem ale. Seven did more than 75% fam ily law  
work, and eight did more than 75% divorce and separation cases as part o f  their fam ily  
law work.
®°S25.

S28. This is d iscussed further in the context o f  the decision \n K v .  K  [2001] 3 IR 371, 
discussed in Part 11, Section 1(D).

White V. White [2000] 2 FLR 981.
”  8 7 .

B13 and B17.
A senior counsel, B 6, w ho was interviewed in the Early interview stage, also cited the 

effects o f  the decision in 7" v, 7" on earlier separation agreem ents, w ithout, however, 
specifying exactly what these effects might be. A ccordingly, this practitioner has been 
omitted from this analysis o f  the effects o f  the decision. How ever, B6 did com m ent that 
som e High Court judges apparently felt that parties should now  settle on basis o f  the 
decision, rather than incur further litigation costs.
®̂ B14.
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Part III; Judicial Referral to Statutory Criteria

A. Level o f  Judicial Referral to Statutory Criteria

i. Introduction

Practitioners were asked whether judges making property orders referred 

to relevant statutory criteria.^’ The objective was to obtain information 

regarding judicial decision-making on family law matters and to ascertain 

whether practitioners were focusing on the correct factors in advising 

clients on property issues. The Supreme Court ruling in K  v. which 

was handed down in the course of the research, emphasised the need for 

judges making property orders to give reasons for their decisions and to 

identify the statutory factors they were relying on. Following on media 

reports o f the judgment, practitioners were asked whether they had noted 

any change in the degree or manner in which judges referred to the 

statutory factors in making their decisions.

Analysis o f the degree of referral to the statutory criteria is complicated 

by the sheer variety of responses, an inherent risk with ‘open’ questions. 

Ultimately, responses were categorised under seven headings, in 

accordance with the language used by respondents and the overall tenor 

o f the answers received. These were:

• ‘Yes’ -  respondent felt that judges generally referred to statutory 

criteria.

• ‘Implicitly’ -  reference to the legislation is implicit in the judges’ 

approach to decisions, or can be inferred from the orders made or

Statutory criteria are discussed fully in Chapter 3. The questionnaire asked, ‘In your 
experience, to what extent do judges making property orders overtly base their decisions 
on the prescribed statutory criteria?’

Kv .  K  [2001] 3 IR 371, discussed further in Chapter 3.
Not all practitioners were asked this question, and it did not become standard until the 

Late stage, by which time the decision had been properly reported and the subject o f  
considerable academic and professional discussion.
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the language used (for example, ‘you have been married for a 

considerable tim e’).

• ‘Only in a general sense’ -  judges refer to factors in a general 

manner (for example, ‘having regard to the provisions o f  section 

20’), without further analysis.

• ‘Occasionally/rarely’ -  there are occasional references to the 

statutory criteria, but this is exceptional.

• ‘Depends on court/judge’ -  reference levels vary with the judge 

or whether the case is heard in the Circuit or High Court.

• ‘Focus on practicalities’ -  judges focus on what is possible for the 

family in its particular circumstances rather than on the statutory 

factors.

• ‘N o’ -judges do not generally refer to statutory criteria.

The views o f the 59 practitioners whose responses were categorisable’̂  ̂

are illustrated in Figs 34-35.

Referral to statutory criteria 

All responding practitioners

OccasK>nally/rar»v

R eferral to  sta tu to ry  criteria: al{ p rac titio n ers

Fig 34 Fig 35

a. Elaboration o f  Responses

‘Yes’ responses generally merely affirmed that statutory criteria were 

cited, though many within this group stated that their response was 

affected by changes in judicial practice since the decision in K  v.

The remaining tw o interview ees did not respond to this question in a clear or useful 
manner and are excluded from analysis.

A:v. A:[2001] 3 IR 371.
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Some responses were more qualified. LAS4 felt judges ‘might just list 

one or two very relevant ones’ rather than doing ‘the “A to Z’” . B7 

commented that ‘statutory considerations are not always, but nearly 

always borne in mind and considered. Whether or not they are given the 

kind of weight the legislature expected is an entirely different argument’. 

Some ‘yes’ responses overlapped with the ‘implicit’ category; B16 

commented that judges ‘would go through the factors that would have 

affected them and by and large those factors would fall somehow or other 

into the categories of the section’.

In the ‘implicit’ category, SIO noted that ‘Some judges... just make 

decisions, but you really know the basis on which they are making 

them... because it is very clear’. B6 commented that ‘some of the good 

judges, you will know that they have considered it in their mind, though 

they may not have referred to it’. Other practitioners noted that judges 

might ‘not necessarily refer to Section 20 and say what provision they are 

applying, but normally they will tell you the rationale behind what they 

have done and it could be linked to a Section 20 head’.'®̂  B4 considered:

‘[GJenerally the court won V refer specifically to those factors but 

broadly they would have them in mind... They become the 

relevant points o f  dispute in any case... So, they are taking it into 

account but I  would not say expressly so ’.

Some practitioners felt that the lack o f explicit statutory reference was 

because judges were trying to ensure clarity for the p a r t i e s , a n d  

because proceedings were meant to be informal."^'* S I8 commented:

7  have rarely heard judges at Circuit Court level citing law o f  

any sort... A client does not want to know that they are being 

governed by some case A versus A in 1965..., it sounds very

' “ b i o .
LAS6.

'°^S18.
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formidable. Whereas i f  it is put to them that "An equitable 

solution in your case is to do x, y  or z ”, it is far more user- 

friendly... You know, ‘‘In your case, Ma'am, your marriage has 

gone on fo r  a long number o f years and therefore you are entitled 

to... ”, at that sort o f a level. Very much in the context o f  talking 

to the client and explaining to the client why I am going to do 

what I am now going to do, and I  think that is good’.

Within the ‘general sense’ category, the view was that judges ‘refer to 

[the factors] in a global sort o f  way. They would say, for example, that 

they have taken the factors in ... Section 20 into account’. O t h e r  

practitioners felt particular judges had adopted a ‘general view ’ o f the 

legislation, and would only tend to refer to the criteria to uphold any 

departure from their ‘usual’ view. S4 commented: ‘our particular Circuit 

judge interprets all o f  those criteria as generally being 50/50, and if  he is 

detracting from his general principle he will put his finger on some issue 

in the menu o f section 16 or 20 to legitimise it’.

Those who felt the degree o f reference ‘depends on the judge or court’ 

generally referred to the personality o f the judge and where the case was 

heard. Circuit Court judges were regarded as less likely to refer to the 

statutory criteria than High Court judges; S30 commented, ‘I don’t think 

Circuit Court judges set out the parameters. They just hear a case and say 

“I ’m going to do this, this and this”, you know’. S23 felt this was due to 

Circuit judges’ heavy caseload, which left them inadequate time for 

detailed written judgm ents. All practitioners in this category emphasised 

that personality was at least as important as the court, and some cited 

examples o f particular judges who had given excellent, reasoned 

judgments at Circuit Court level.

Bl l .  B13 commented, ‘Most [judges] would just simply refer to the Section and 
maybe refer to it in a global way. Some would be more conscientious’.

The example par excellence being Judge Catherine McGuinness, as she then was.
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Those who feU the emphasis was on ‘the practicalities’ considered that 

judges ‘don’t go through the sections and the sub-sections’ but instead 

‘try to ... be fair in the circumstances’. T h i s  was largely due to 

fam ilies’ limited resources, which rendered lengthy judgm ents redundant 

in many cases. As SI put it:

a lot o f  times what the judge will do is they will take a very 

sensible, realistic view o f  w hat’s in the pot. They will look at the 

disposable income and they will say "What is the best thing that I  

can do in the circumstances to allow two individuals continue on, 

on two separate pa ths”, and... they look to the legislation to a 

certain extent to endorse their decisions rather than maybe the 

other way around... ’.

The ‘occasionally/rarely’ group thought the criteria were referred to ‘very

rarely’ or ‘very minimally’'®̂  or indeed not at all, ‘except fault

occasionally’."'^ Few explanations were given for this, though one

practitioner noted that the court was more concerned with looking ‘at the

whole picture’, " '  and another felt long submissions were inappropriate
112due to time pressures and the experience o f  the judges and lawyers.

Practitioners who considered judges did not refer at all to the statutory 

criteria were particularly emphatic: S12 commented ‘I actually cannot 

remember one case in which a judge in a judgm ent... went down the 

criteria. I can’t remember a single one’. LAS9 felt that judges ‘don’t give 

explicit reasons for their decisions, they’d probably just say “having 

heard the ev idence...” .’"^

S13.
S20.

" °B 1 .
S20.
B14.
S22 noted that the lack o f  legislative reference w as not limited to the area o f  fam ily  

law, but w as widespread in all areas.
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Hi: Re-classification o f  Responses for Analytical Purposes

Opinion groupings were combined for analytical purposes. It was 

decided that the groups ‘yes’, ‘general sense only’ and ‘implicitly’ might 

be regarded as generally feeling that the courts in some sense refer to or 

draw from the statutory criteria. The groups ‘depends on court/judge’ and 

‘occasionally/rarely’ might be reclassified as indicating occasional if 

infrequent reference, while the groups ‘no’ and ‘focus on practicalities’ 

might indicate disregard o f the statutory criteria. Results are summarised 

in Fig 36, where ‘some degree’ indicates some general level o f reference 

to the statutory criteria, explicitly or otherwise; ‘depends’ means that 

there may occasionally be some reference, and ‘not really’ means that 

there is no real reference to the criteria.

D egree of re ference  to criteria R eference to criteria: solicitors

All responding practitioners otp.™»
33 3%

Fig 36 Fig 37

R eference  to criteria: Legal Aid

Dapend*

R eference to criteria: barristers

Dapends 

23 5%

There was considerable disparity between the practitioner groupings 

{Figs 37-39). Far more barristers than solicitors felt there was ‘some 

degree’ of reference to the criteria. Solicitors in private practice felt most
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strongly that judges did ‘not really’ refer to the criteria. While barristers, 

as specialists in court work, may have a clearer view than solicitors o f the 

degree o f referral, this does not explain the discrepancy between the two 

solicitor groupings. It is more likely that the level o f reference rose in the 

wake o f K  v. This hypothesis gains some support from

chronological analysis o f practitioner views {Fig 40)}^^

E»ny MmMI* Lat«

Interview date

Fig 40

The potential link with K  v. K  is also supported by an increase in the rate 

o f practitioners reporting widespread referral”  ̂ to the statutory criteria 

over the interview stages."’  However, the numbers responding with an 

outright ‘no’ (that is, stating judges did not refer to the statutory criteria) 

did not decline as dramatically as the numbers replying ‘yes’ 

increased."*

/Cv, A:[2001] 3 IR371.
The change in reported rates o f referral cannot be automatically attributed to the 

decision in K v. K, since many other factors might conceivably affect reporting rates. 
Practitioner views in Dublin, Cork, Galway, Nenagh and Ennis were heavily divided. I f  
one compares the ‘yes’ and ‘no’ groups, as representing the most absolute views, the 
inconsistency becomes even more obvious. Seven o f ‘yes’ group (54%) did over 75% 
family law work (29% o f this professional grouping), but, so did four (44%) o f the ‘ no’ 
group (17% o f this professional grouping). Ten (77%) o f those in the ‘yes’ group did 
over 75% divorce and separation cases as part o f their family law work (28% o f this 
professional grouping), but so did six (67%) o f the ‘no’ group (17% o f those in this 
professional grouping).

That is, those whose response was classified as ‘yes’ .
Only 7% o f those interviewed at the Early stage were within the ‘yes’ category, 

compared with 31% o f those interviewed at the Middle stage and 39% o f those 
interviewed at the Late stage.

This fell from 18% at the Early stage to 15% at the Middle stage and 11% at the Late 
stage.
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iv: Effects o f  the Supreme Court Decision in K  v.

Practitioners were asked if  judges were more inclined to refer to the
1 OCistatutory factors in making property orders in the wake o f K  v. K. Most

171o f those expressing a view felt there was little change {Fig 41).

Effects of K V K 

All responding practitioners

(ncfMMd rtfarn i 

36 4%

NoopMon

54 5%

Fig 41

Most solicitors felt there was no change after the decision, but most 

barristers felt there was increased referral {Fig 42). This does not appear 

to be due to chronology, as barristers and solicitors interviewed at the 

Late stage still disagreed {Fig 43). The difference did not seem due to 

location or the amount o f  family law or divorce or separation work 

done.'̂ ^

A :[2001]3 1R371.
The questionnaire asked, ‘In your experience, has there been any change in the 

frequency o f  judges’ references to the statutory criteria since the Supreme Court 
decision in K  v. A7’

22 practitioners expressed a clear view; a further five noted the significance o f  the 
decision, but did not express a clear view as to its effects.

While all practitioners who felt there was an increased level o f  referral were based in 
Dublin, this was not surprising as most Late stage interviews were conducted there. 
Those feeling there had been no change were scattered over most o f  the interview 
locations. Six o f  those feeling there was increased referral did over 75% family law 
work, but so did nine who felt there was no change. Seven o f  those who felt there was 
increased referral did over 75% divorce and separation work, but so did six who felt 
there was no change.
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H  E ffects of K v K

H ln c re a s e d  referral 

^ | n o  change 

^BNooptnlon
SoNdtor Legal Aid Barrister

P ractitioner type

Effects of K V K

I  Increased referral

interview  d a te

F ig 42 Fig 43

Those who feh there was a change considered that ‘[I]t is now much 

more scientifically applied. Before this, the judges would probably give 

judgm ent on what they would consider to be a fair outcome without 

really looking at the factors under Section 20 and so on’.'^^ Judges were 

now going down through the criteria ‘list by list’,'^ ‘̂ where ‘there was 

very little consideration o f  individual factors beforehand’. T h i s  was 

almost invariably attributed to the decision in K  v K, ‘[a]bsolutely 

overwhelmingly, so they w on’t make the error that Judge Lavan fell into
I "yft

m K V K ( N o . i y . High Court judges were still regarded as more likely 

to refer to the statutory criteria and to apply Kv.  K  fully.

Some practitioners felt K  v. K  had led to other changes in the legal 

culture. S29 commented that judges now ‘give a good deal o f  emphasis 

to the woman in the home and I think that that is one thing that has been 

reinforced in particular by v and it is probably one o f the stronger 

points that a daily practitioner would take out o f  K v  K... and I feel there 

is a general thrust towards equality’. Another major area o f  concern 

related to the status o f previous separation agreements in ‘second bite’ 

cases.

Not all practitioners who felt there had been a change attributed it to K  v. 

K. Some felt that judges had been improving anyway, either through

B9.
S28.
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Increased awareness or through greater exposure to family law cases.

B 11 noted that ‘[T]he judges are being trained now in a way they w eren’t 

before, and they seem to having meetings, they are being addressed by 

senior counsel, so they are all very much now up to date and that is then 

reflected in the decisions’.

jThose considering there was no real change since K  v. K  gave no real 

jreason for this. Comments were usually confined to noting the continued 

position, for instance, ‘There hasn’t been any real difference since the 

Supreme Court’s decision... except perhaps in more contentious
178 19Q

cases’. Some practitioners again emphasised judges’ personal styles. 

Others felt K v . K  itself was aberrant: B16 commented, T suspect that in 

High Court cases, judgments are written more often than not now and I 

suspect that they are more reasoned than that one was. But to be honest 

with you, I think that they had been more reasoned before as well, this 

was just one case where the reasons weren’t clear’.

B. Statutory Factors Receiving Judicial Emphasis

Practitioners were asked which factors judges emphasised most and least 

in making property o r d e r s . T h i s  was a difficult area because many 

practitioners had already said that judges did not generally refer to 

specific factors in their judgments. Eventually it was considered 

sufficient if  practitioners felt judges were implicitly stressing or ignoring

A significant number o f  practitioners throughout the interview process thought High 
Court judges had insufficient exposure to fam ily law, as they were likely to deal with it 
only on occasionally. By contrast. Circuit Court judges dealt with fam ily law regularly, 
and consequently built up a body o f  expertise with the legislation. Many practitioners 
therefore preferred to deal with Circuit Court judges, particularly as they usually had a 
sufficient track record to permit som e estimate o f  their ‘form ’.

L A S l l .
For instance, S27 felt there had been no change, adding: ‘Som e judges are curter 

than others in formulating their decisions but I don’t think judges are necessarily very 
good at giving points against each o f  the various criteria. I don’t blame them for that 
either because it can be a quite difficult thing to do’, 

i  The questionnaire asked, ‘In your opinion, what criteria do judges making property 
orders most em phasise?’, follow ed by ‘In your opinion, what criteria do judges making 
property orders em phasise least?’
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particular factors.'^' Ultimately only four practitioners'^^ did not cite any
• • * 1 3 3factors as being particularly emphasised by judges, while 17 cited 

factors not actually included in the legislation, which they nevertheless 

felt judges emphasised.'^"* 17 did not cite any factors as being ‘least 

emphasised’. S o m e  factors included as ‘other criteria’ represented 

considerations that practitioners felt should be considered, even though 

the legislation did not provide for it (discussed further below).

The factors cited as most emphasised are summarised in Fig 44:

Factor Number o f practitioners Percentage of practitioners

Children’s needs 39 64%

Resources available 30 49%

Needs o f the spouses 25 41%

Contributions to the marriage 22 36%

Duration 13 21%

Earning capacity 12 20%

Conduct 8 13%

Equal division 7 11.5%

Age o f the spouses 6 10%

Fairness 6 10%

Clean break 3 5%

Other criteria 10 16%

Fig 44: Statutory factors: most emphasis

As the question related to the factors which judges most tended to emphasise, criteria 
said to be occasionally referred to were excluded from this analysis.

One barrister and three solicitors.
14 solicitors, two barristers and one Legal Aid solicitor. Some practitioners cited 

more than one non-statutory factor, so that the number o f  practitioners cited is smaller 
than the citation level for the various factors would suggest.

These included fairness, equality and the need for a clean break, as well as 
miscellaneous factors included in the ‘other criteria’ heading. However, although 
‘fairness’ is not specifically mentioned in the legislation, it received considerable 
support from the Supreme Court in T  v. r[2002] 3 IR 334, where Denham J commented 
that ‘the underlying principle o f the Act o f  1996 is fairness’ (at para 97) (discussed 
further in Chapter 3).

12 solicitors, three Legal Aid solicitors and two barristers.
Most practitioners did not have a copy o f the legislation to hand when answering 

either the ‘most cited’ or ‘least cited’ questions. Answers might have varied had 
interviewees been provided with a full list o f  the statutory factors. The findings in this 
section therefore relate to the factors practitioners generally felt were being emphasised 
or ignored in standard cases, and does not purport to be a frill account o f the relative 
weight assigned by the judiciary to all the statutory criteria.
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Strikingly few o f the criteria cited as judicially emphasised were cited

previously by practitioners as affecting their ability to advise on property

issues. Only four o f  the factors in Fig 44 tally with the factors affecting

practitioners’ ability to advise: the resources a v a i l a b l e , t h e  presence or

needs o f dependent children, marital contributions and conduct.

However, far fewer practitioners cited these in the ‘ability to advise’ 
1section. It is possible that some statutory factors were subsumed in 

advice factors such as ‘the pattern o f cases’ and ‘the judge’s identity’.

The views o f different practitioner groupings varied, and not all factors 

were cited by all groups {Figs 45-48)P^

Factors most emphasised: all practitioners Factors most emphasised: solicitors

W V \'

Fig 45 Fig 46

Factors most emphasised: Legal Aid Factors most emphasised: barristers

Fig 47 Fig 48

Previously described as ‘the financial circum stances o f  the parties’.
In relation to ‘ability to ad v ise’, 23 practitioners cited financial circum stances, 15 

cited children, 6 cited contributions and 2 cited conduct.
Three practitioners outlined changes in their v iew s on this question in subsequent 

correspondence. T hese com m ents have not been incorporated in the general data, which  
reflect practitioner v iew s at the tim e o f  interview. H owever, amendm ents to previous 
view s have been m entioned in the discussion o f  individual statutory factors, as 
appropriate.
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For instance, the marriage duration was not mentioned at all by Legal 

Aid solicitors. This may be because the greatest emphasis in this group 

was on ‘need’;'"**̂ the lack of resources in most Legal Aid cases may 

render other considerations irrelevant. Children’s needs were generally 

considered paramount, with only Legal Aid practitioners citing another 

factor more freq u en tly .H o w ev er, some practitioners cautioned against 

generalisations. S32 said, ‘You can't answer that question because it is 

entirely reliant on the modus operandi of any one judge ...’. B15 

commented:

‘[It] really depends on the judge y o u ’re before... What they are 

really supposed to do is go through all the factors and balance 

them in terms o f  their relevance to the particular case, but you 

will fin d  that certain judges... ju st by nature would have a more 

generous view and other judges wouldn’t; certain other judges 

would feel that inherited property really shouldn't form  part o f  an 

award or should be sort o f  discounted in some way, certain 

judges would be extremely conservative about the valuation o f  

assets such as businesses, and all o f  those factors play into... how 

they apply the section 20 elements to any given situation

There was more agreement regarding factors receiving least judicial 

emphasis {Fig 49). Over half of all practitioners interviewed''*^ felt 

conduct was generally disregarded in making property orders, and no 

more than five practitioners identified any single other factor.

The only other factors to be cited by more than one practitioner in this group were 
conduct (3) and contributions (4).

Eight Legal Aid solicitors cited the needs o f  the parties, w hile seven cited children’s 
needs.
142 54% (33 practitioners).
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Factor Num ber o f  practitioners Percentage o f  practitioners

Conduct 33 54%

Marital contributions 5 8%

Health 3 5%

Standard o f  living 5%

Other factors 10 16%

Fig 49: Statutory factors: least emphasis

Not surprisingly, conduct was the most cited factor among all practitioner 

groupings {Figs 50-53).

statu to ry  factors: least e m p h asis  

All practitioners

Statutory factors: least em phasis  

Solicitors

Iwing standard oth«r factors Uving standard other factors

Fig 50 Fig 51

statu to ry  factors: le a s t e m p h asis  

Legal Aid solicitors

Statutory factors: least em phasis  

Barristers

conduct living standard other factors
contnbuHons health

Itvlog standard othar factofs

Fig 52 Fig 53

Most Emphasised: Marriage Duration

Practitioners citing marriage duration {Fig 54) did varying amounts o f 

family law work, but m ost'“̂  ̂ did over 75% divorce and separation cases

77%.
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as part o f that work. Nearly all the respondents identifying this factor 

were based in either Dublin or Cork,''’"' suggesting that this is not an issue 

elsewhere in the country, though not all Dublin and Cork practitioners 

cited duration.*'*^ The proportion interviewed at the Early stage was also 

unusual;''*^ all the Cork practitioners identifying this factor were 

interviewed at this stage. This factor may be linked to judicial identity 

and changes in judges.

Practitioners citing duration felt judges took ‘a different attitude to a long 

marriage as opposed to a short marriage case’,'"*̂  and were ‘less generous 

in the context o f  short marriages than they are in circumstances where 

there has been a long relationship’.H o w e v e r ,  B l commented:

7  think duration o f  the marriage [is emphasised], but... there is 

so much discretion there they can use duration o f  the marriage to 

give them h a lf or give them quarter or give them all and... it can 

be the same fifteen years that the three parties have been 

married... ’.

D uration  of m arriag e  ^

■  y m  u
Sokdtor Bamstor Sokcitor L«gal Aid Bamsler

P rac titio n e r ty p e  P rac titio n e r type

N e e d s  of children

Fig 54 Fig 55

Six practitioners were based in each, out o f  a total o f  13 practitioners.
26 practitioners were interviewed in Dublin, w hile 14 were interviewed in Cork.
Ten practitioners identifying this factor were interviewed at the Early stage, w hile 

three were interviewed at the Late stage.

S23.
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Most Emphasised: Children’s Needs

Children’s needs were by far the most commonly cited factor {Fig 55).''*^ 

Practitioners were emphatic, describing children’s needs as ‘the single 

most important factor for any judge’, ‘the first factor that any court 

will look at’ '^' and ‘the basic bottom line’.'^^ This concern embraced all 

aspects of the children’s status and welfare -  ‘what ages the children are, 

what stages they are at, what the children’s needs are, how the children’s 

needs can be met... by spreading out the pot that is there’. T h e r e  was 

some overlap with the resource issue, as practitioners emphasised how 

the children’s needs, particularly regarding accommodation, affected the 

whole property division. Selling the family home would often leave 

insufficient means to acquire accommodation for both spouses, hence 

some injustice to non-custodial parents was inevitable. S16 noted that 

husbands could find this hard to understand, but would have to accept 

that ‘there might be one of you and four of the other side’. B17 

commented that in cases o f inadequate equity, ‘it is almost trite to say 

that you’d be advising your client that whoever has the children stands a 

greater chance of being left in the family home while the children are 

dependent’. Many judges would order a deferred sale, or would try to 

structure a buy-out, even at an undervalue, by the resident spouse.

Hi. Most Emphasised: Resources Available

The extent of the available resources was the second most highly cited 

factor {Fig 56).' '̂* Practitioners noted that the means available necessarily

The gender distribution for this factor was alm ost directly proportional to the overall 
gender distribution o f  the sam ple. The geographic distribution w as relatively normal, 
although the tw o largest groups o f  practitioners were again based in Dublin (16) and 
Cork (8). The amount o f  fam ily law dealt with varied, and 56% did over 75%  divorce  
and separation work as part o f  their fam ily law work. 21 practitioners were interviewed  
at the Early stage, eight at the M iddle stage and ten at the Late stage.

S27.
S16.
S2.
BIO.
70% o f  those citing this factor were fem ale, w hile 30% were m ale -  a sm all but 

insignificant departure from the overall gender breakdown o f  the sam ple. 16
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dictate the orders made; both parties w ill probably suffer reduced living 

standards and neither will be fully satisfied. If  there are no children to 

take priority, more equal distribution may be possible where spouses are 

financially independent. The interrelationship o f  the statutory factors was 

frequently highlighted; S14 remarked, ‘The needs o f  the children [are] 

number one really, and then the needs o f  the parties them selves, and then 

it’s just the ability o f  the assets to provide for those needs which often 

isn’t the case’.

R esources

 B l — h V - J H   H U H J H  I
N eeds of spouses

SoMdlor t-«gal Aid 8«rn»l«r Sokcilor Legal Aid Barhsttf

Practitioner type Practitioner type

Fig 56 Fig 57

iv. M ost Emphasised: the Spouses ’ N eeds

The spouses’ needs, particularly regarding accommodation, were widely 

cited {Fig 57)}^^ Many practitioners stressed that courts would 

endeavour to ensure that the non-custodial parent (usually the father)

practitioners were interviewed at the Early stage, six at the M iddle stage and eight at the 
Late stage; in percentage terms, this is not far o ff  the overall chronological breakdown, 
suggesting that resources remain a constant issue. The am ount o f  family law work done 
was also reasonably representative, and the am ount o f  family law work relating to 
divorce and separation cases almost exactly tallied with the overall sample breakdown. 
The factor was not cited at all by those doing less than 11% family law work, or less 
than 26%  divorce and separation cases, but given the small num bers in both o f  those 
groups, this m ay not be significant. There was a reasonable geographical spread, 
although alm ost ha lf (47% ) o f  the practitioners w ere based in Dublin; it is worth noting 
that several Dublin practitioners referred to high house prices in the Dublin area as a 
causing considerable difficulties in property division.

The gender breakdown o f practitioners citing this factor was reasonably close to the 
overall gender breakdown. There was a good geographical spread o f  respondents, 
though by far the highest proportion o f  those identifying this factor (44%) was based in 
Dublin. 11 practitioners were interviewed at the Early stage, eight at the M iddle stage 
and five at the Late stage. Practitioner’s levels o f  fam ily law and divorce and separation 
work varied, but none did under 11% family law work or under 26%  divorce and 
separation cases.
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received some financial consideration.'^^ Typical comments related to the 

courts’ concern to satisfy the ‘current and future needs o f  the parties and 

o f the children and how best to bring about a situation where both parties 

have a home and can afford to live’. ’^̂

V. Most and Least Emphasised: Marital Contributions

1 r o

22 practitioners felt courts emphasised both spouses’ contributions to 

the marriage, while five'^^ thought contributions were among the least 

judicially emphasised factors {Figs 58-59). This was one o f the most 

highly debated issues at this stage o f  the interview, particularly regarding 

indirect or non-fmancial contributions. Most practitioners agreed courts 

would look at ‘[h]ow the property was acquired, whether it was acquired 

in the course o f the marriage, what relative roles did the people trade in 

the course o f the marriage, responsibilities’ '̂  ̂ and ‘how key the separate 

contributions o f the two individual parties towards the acquisition o f  the 

property were’.'^' Judges would also consider ‘if  one person put up 

everything in the marriage’, particularly in a short marriage. Some 

practitioners felt that ‘the indirect contributions o f  a stay-at-home mother 

who... took over all the responsibilities o f child-rearing in order to allow  

the other party to develop a career would also be emphasised. It's very

S6, interviewed at the Early stage, subsequently expressed the view that there had 
been a ‘shift in the attitude o f  ju d g e s’ in the twelve months after the original interview. 
This practitioner felt that judges now ‘seem to be am enable in som e cases to taking into 
account that it is necessary for the father to have a home, a place where he can bring his 
children’, a view also expressed by other practitioners.
' ” B16.

73% o f these practitioners were female, compared with only 61%  o f  the sample. 
There was a reasonable geographic spread, with the highest numbers based in Dublin 
(11) and Cork (6). The chronological breakdown was reasonably consistent with 
expected outcomes. N one o f  the practitioners did under 26%  divorce and separation 
work as part o f  their fam ily law work.

Three practitioners w ere interviewed at the Early stage and two at the M iddle stage. 
Three (all female) focused specifically on work in the home, while the rem aining two 
(one male and one fem ale) felt judges were unconcerned with financial contributions 
generally. All three o f  those feeling that work in the home was not em phasised did over 
75% family law work, o f  which over 50%  related to divorce and separation. Other 
practitioners who com m ented on the issue o f  contributions also thought indirect 
contributions were undervalued, but as they did not include this in their response to the 
‘least cited factors’ question, they have not been included in these figures.

S4.
I  A C / I
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frequently mentioned by judges in giving their decisions’, a n d  that 

‘ [judges] do in a way tend to proceed on the basis that this is a complete 

partnership and it doesn’t matter whether he was out working and she 

was staying at home’.*̂ '* However, others considered that ‘If the wife 

stays at home and brings up the kids, she won’t usually be compensated 

for that -  she would be much better off to work and have a job ’,'^^ and 

that the courts are currently ‘quite impressed by the idea... that 

somebody has worked very hard to build up an asset base.’'^  ̂ B7 

considered that ‘following T v T, excessive weight has been attached to 

the income-earning side of things... 1 wouldn’t say it greatly outweighs 

[work in the home] but it does appear to outweigh.’ B8 noted that T v. T 

itself expressed rather contradictory views of work in the home:

‘In theory the same weight is given [to financial and non- 

financial contributions], but in theory. You have to ask, i f  that is 

so, why then did the wife in T v T get only 36% o f  the assets, 

especially when the trial judge had found  that she had made a 

greater contribution to the marriage than the husband... So in 

practice the earner probably does better than the person making 

the non-financial contributions

B6'^^ originally felt that insufficient weight was attached to indirect 

contributions, but expressed the contrary view at the transcript 

amendment stage, commenting:

‘[I]t was my view... that proper weight was not put by the Courts 

on the contribution o f  the spouse who stays at home to rear 

children. Some Judges, particularly the High Court Judges, have 

begun to consider this aspect to be a fundamental consideration 

when dividing assets o f  the parties

LAS4.
S30.
LAS 10.

166 gy
A senior counsel interviewed at the Early stage.
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B15 was agnostic;

7  don ’t think they weigh them [work in the home and financial 

contributions] equally. I  think they give them some weight... I 

certainly think... in the High Court ...they will at least pay lip- 

service, i f  I could put that way, to the notion... [IJ t’s too early to 

say what the trends will be because there aren ’t enough reported

cases coming through , 168

Overall, no firm conclusion could be reached on the weight attached by 

the courts to indirect contributions.

Most emphasis: contributions Least emphasis: contributions

P rac titio n e rly p e

Fig 58

SoMcitor Ltgal Aid Barmi«r

P rac titioner type

Fig 59

vi. Most Emphasised: Earning Capacity

Comparatively few practitioners cited earning capacity {Fig 60)}^^ 

though this may be due to an overlap with ‘resources’. These 

practitioners emphasised ‘the ability o f  one spouse, who is possibly

The low proportion o f  Legal Aid practitioners (8%  o f  those identifying the factor, 
compared with 20%  o f  the overall sam ple com position) may reflect the economic 
weakness o f  Legal Aid clients generally. The identifying practitioners were 
disproportionately female (ten wom en, as opposed to two men), and were 
predominantly based in Dublin. Seven were interviewed at the Early stage, one at the 
Middle stage and four at the Late stage: it was surprising that the level o f  citation was 
not higher at the Late stage, given the em phasis placed on loss o f  earning capacity by 
the Supreme Court in T v. T  [2002] 3 IR 334. 58% o f the identifying practitioners did 
more than 75% fam ily law work, and 83% did m ore than 75% divorce and separation 
cases as part o f  their fam ily law work; these figures were unusually high.
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totally or partially dependent... to earn money and look after children 

and look after him or herself As in relation to indirect contributions, 

practitioners noted the reduced earning capacity o f a spouse who may 

have foregone career opportunities due to domestic responsibilities, 

although opinions varied on how courts would regard this. B4 

commented, ‘if  a wife is in her fifties and her children are brought up at 

that stage, the court may inquire into whether in a good labour market it 

is possible for her to get employment’. S23 felt that ‘if  one o f the parties 

had considerably prejudiced their own career advancement on account o f 

commitment to the marriage and the fam ily’, this would be taken into 

account, and that ‘[yjounger women with careers will be treated 

differently to older women at the end o f  a longer marriage with very little 

career potential on account o f spending many years in the hom e’. S16 

considered that ‘[t]he court will still have respect for the thirty-five, forty 

year marriage where the wife has always supported the house’.

Several practitioners suggested that increased female representation in 

the legal profession and the judiciary did not necessarily benefit wives, 

and that female judges might be less sympathetic towards wives than 

‘traditional’ male judges. This was because female professionals had had 

to make sacrifices for their careers. S30 considered that ‘female judges in 

particular do kind o f assume that women whose children have grown up 

will make an effort to go back into the workplace’. S16 commented:

[PJrobably the majority o f the family law bar and solicitors is 

female and we 're all out working and have children. The judges 

are very often female. They are out working. They have children. 

There is very much fu ll employment, therefore there are very 

good opportunities for women to get on and move into the whole 

career pattern. Whereas acknowledgement would be given for  

having given up your career fo r  the benefit o f a husband's career,

'™B6.
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certainly it would not be fo r  life and there is an expectation that 

women will get into the work field....

SoUcNor Legal Aid Barristsr Solicilor Legal Aid Barrister

Practitioner type  P rac titio n er type

Fig 60 Fig 61

vii. Most Emphasised: Age

Age was not widely identified as an affecting factor (Fig 61), but six
* 171practitioners felt it would be taken into account ‘if the parties are 

advanced in years’, as this would affect their earning capacity, 

employment potential and possibly their legitimate expectations and 

health.

via. Most Emphasised: Fairness

The issue of fairness was raised by six solicitors {Fig (52),'^  ̂ although it 

is not mentioned in the legislation save insofar as it specifies that no 

order shall be made unless it is in the interests of justice.'^'* Fairness was
• 17Semphasised by the Supreme Court in T v. T, and practitioners 

identifying this factor felt judges ‘emphasise most fairness and they most

Two o f the practitioners were male and four were female. All but one were 
interviewed at the Early stage. Four practitioners did over 75% divorce and separation 
work as part o f  their family law work.

LAST.
All the practitioners were female; all but one were based in Cork and all but one 

were interviewed at the Early stage. Three o f  those citing this factor did 26-50% family 
law work, but all but one did over 50% divorce and separation work as part o f  their 
family law work.

S. 16(5) o f  the Family Law Act, 1995, and s.20(5) o f  the Family Law (Divorce) Act, 
1996.

Tv. 7 [2002] 3 IR 334, discussed in Chapters.
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emphasise as well what would be an equitable solution... in the particular 

circumstances that have presented themselves to the court’. H o w e v e r ,  

they also noted that while ‘most judges want to make a fair decision and 

want both parties to be able to cope financially afterw ards... different 

judges have different views on what you need money-wise to cope 

financially’.'^^ Gender was again an issue, particularly in the context o f 

depriving the earning spouse o f  hard-earned property, or being unduly 

harsh on the non-custodial parent. S3 noted, ‘they would be very fair 

towards the man as w ell... and they know that he has to make a life for 

him self as well, has to be able to make ends m eet’. The difficulty o f 

being fair to both parties, given financial constraints, was acknowledged:

‘[T]hey [judges] are very conscious o f the fact that both o f them 

[the spouses], I  won't say have equal property rights, hut have 

property rights that have to be acknowledged and it is a real 

balancing act between their separate property rights and the need 

to provide a home for the dependant spouse and children

F a irn e s s

I  M v a s
SoUdlor Legal Aid

P rac titio n er type

Fig 62

E q u al division

P rac titio n e r type

Fig 63

” ®S18.
LASS.
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ix. Most Emphasised: Equal Division

Equality, or more specifically the equal division of assets, was also cited
179{Fig 63); seven practitioners thought ‘most judges would aspire to 

some form o f equality or equivalence between the spouses’.'*'̂  Again, 

this factor is not mentioned in the legislation, although it has been 

discussed in English cases'*’ which a number of practitioners regarded as 

influential in Ireland. Most practitioners citing equality were interviewed 

at the Early s t a g e , p r i o r  to the decision in T v. T, where the Supreme 

Court held no equality principle applied in Irish law.'*'^ Only one solicitor 

cited ‘a move towards a split equally’'*̂  at the Late stage.

X.  Most and Least Emphasised: Conduct

Practitioners were heavily divided on the significance of conduct {Figs 
18664-65). Eight felt it was one of the most highly emphasised factors: B6 

stated that ‘[t]he reason for the break-up is a consideration... if  one party 

has formed a relationship with somebody else. The conduct o f the parties 

is a major consideration where the court is concerned’. Financial conduct 

was also emphasised, and it was stressed that the court would look at 

‘how responsible both parties have been in the history of the marriage

Two o f the citing practitioners were male and five were female. The solicitors dealt 
with differing amounts o f  family law; all but one did over 50% divorce and separation 
work as part o f  their family law work, while four o f  them did over 75%).
180 S I 5

Particularly White v White [2000] 2 FLR 981 and Cowan v. Cowan [2001] 2 FLR 1, 
discussed in Chapter 2.

Five were interviewed at the Early stage, one at the Middle stage and one at the Late 
stage.

Tv. 7’ [2002] 3 1R334.
Discussed in Chapter 3.

185 5 2 9

Unusually, all eight practitioners were female. Seven did over 50% family law work, 
and all did over 50% divorce and separation work as part o f their family law work. Four 
o f the eight were based in Cork. Four (including three o f  the Cork practitioners) were 
interviewed at the Early stage, three at the Middle stage and only one at the Late stage. 
The small number o f  practitioners renders it impossible to say whether the findings 
indicate a regional variation in judicial approach, with more emphasis on conduct in 
Cork than elsewhere.
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towards their financial responsibilities’ '*  ̂or at a ‘failure to maintain over 

the years’.'**

1 K QHowever, 33 practitioners thought conduct was one o f the factors least 

considered in making property orders. These felt that ‘judges hate 

looking into conduct and... don’t want to hear what happened between 

the p a r t i e s a n d  that they ‘[make] a decision on the financial 

circumstances, it doesn’t matter what he did or what he didn’t do’,'^' 

unless it was ‘absolutely appalling’. S o m e  practitioners felt that needs 

and lack o f  resources often make conduct irrelevant, so courts emphasise 

‘what is financially possible and practical for this fami ly’. B 1 4  

commented, ‘because there is such a volume o f work, the assumption is 

that these parties’ marriage has ended, the assumption is that there has 

been a protracted ending, and that lots o f nasty things have happened, 

and those assumptions are usually correct’. O t h e r s  felt that judges 

generally did not wish to get into ‘m ud-slinging’ exercises, because ‘a 

great deal o f  court time can be spent discussing the behaviour o f both 

spouses which at the end o f the day may not have a huge impact on the 

final result’. T h i s  could increase costs and clog the lists. Some felt it 

was all ‘water under the bridge’, and merely went to prove what was 

already established (that the relationship had irretrievably broken down).

LAS4.
L A S ll.
This included five senior counsel. The gender breakdown o f  those citing this factor 

was quite even, and the geographic spread was reasonable, although the highest 
numbers were concentrated in Dublin (48.5%) and Cork (27%). The chronological 
breakdown was much as expected, suggesting that no great change in judicial attitudes 
occurred over the three interview stages. The comments o f  the Supreme Court \ n T  v. T 
[2002] 3 IR 334 therefore do not appear to have had a huge influence on the reporting 
level o f  this factor, despite the views o f  several practitioners to the contrary. While the 
majority o f  Cork practitioners citing conduct did so at the Early stage, and the majority 
o f  those based in Dublin cited it at the Late stage, the proportions were consistent with 
the proportions o f  interviewees in each location at each stage. The breakdown for the 
amount o f  family law and o f  divorce and separation cases dealt with was also roughly 
consistent with the expected proportions.
' ‘’“ S 1 2 .

S3,
’’^S17.

S28.
Similarly, SI 8 felt judges generally ‘look at behaviour as being part and parcel o f  

what led to the breakdown and do not penalize a party in respect o f  that behaviour 
unless it was a very brutal marriage’.

S28.
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that both parties were probably at fault and that it was better to encourage 

the parties to ‘move on’ than to focus on past wrongs.

Some practitioners felt judges might occasionally emphasise conduct, for 

example, ‘if  there was considerable fault that has led to the whole thing 

in the first instance and which might have a bearing on the future needs 

o f the family,’ '^^ or if  there was ‘very violent or adulterous behaviour’. 

However, this would be unusual. Some practitioners felt that financial 

misconduct was more likely to be c o n s i d e r e d , a n d  emphasised that ‘the 

conduct has to relate to what you are seeking, there has to be a nexus 

between the conduct and the issue’.

As noted previously, judicial disregard o f conduct could cause 

considerable angst for spouses who felt that the other party was ‘getting 

away with it’ or that they were being deprived o f their ‘say’ in court. S28 

observed that failure to take misconduct such as adultery into account 

could leave clients very hurt and upset, and that clients had suggested 

‘that this type o f approach does not encourage people to take 

responsibility for their actions’. S19 commented,

‘ /  know that some women who have lived a long and miserable 

life with their spouse, where there may have been some physical 

abuse, they fe e l that it is not fa ir  that division o f  the property is 

dealt with then as i f  that didn ’t happen and that very often is what 

can happen

A few practitioners felt the court’s attitude might be affected by evidence 

o f serious misconduct, even where this was not explicitly stated.̂ ®*̂

'®*LAS1.
S23.
E.g., B14.

For instance, B8 said; ‘The judges just don’t want to hear about that, though the 
judge might be sym pathetic to the injured party i f  he knows that there has been conduct 
that might affect his opinion o f  the parties’ .
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Several practitioners at the Late stage felt T  v. 7^°' caused judges to 

ignore conduct issues, though it would seem from the overall 

chronological breakdown that this was the general approach anyway. The 

consensus was that very few instances would reach the high level of 

misconduct apparently required by the Supreme Court in T v. T; B8 

commented, ‘1 have yet to come across a case where the court thought 

that it was “gross and obvious” misconduct within the meaning of the 

legislation’.̂ ®̂

Most emphasis: conduct Least emphasis: conduct

Sokotor Ligal A<d earrittaf SoMcior L»g«l Aid Bam*l«r

PrBctilioner type Practitioner type

Fig 64 Fig 65

xi. Most Emphasised: Clean Break

The need for a ‘clean break’ was cited by only three practitioners {Fig
203  •66). This was unsurprising, since it is not a legislative criterion and 

was previously judicially disapproved,^'’'* although a clean break is
90Spermitted in exceptional cases following T  v. T. However, all three 

practitioners who cited the clean break factor were interviewed prior to 

that case, suggesting that the clean break was applied to some extent 

anyway. Indeed, the approach cited by practitioners possibly went farther 

than subsequently sanctioned by T v. T\ without referring to the

Tv. 7'[2002] 3 IR 334.
The phrase ‘gross and obvious’ is not actually used in the Irish marital breakdown 

legislation but has achieved standard usage following the English decision o f  Wachtel v. 
Wachtel I All ER 829, discussed in Chapter 2.

All were female, based in different locations.
See JD  V. DD  [1998] FLJ 17, discussed in Chapter 3.
See the discussion o f  T v. T [2002] 3 IR 334 in Chapter 3 and the comments o f  

Coveney, ‘Proper Provision in Matrimonial Breakdown: the Debate Continues in the 
Aftermath o f  Tv. r  [2003] 1 IJFL3, 8.

Two were interviewed at the Early stage and one at the Middle stage.
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constitutional requirement o f ‘proper’ provision, S2 commented that ‘[I]f 

there aren’t children... you would be looking at the division o f the 

property, people walk away and that’s the end of it, because there is 

nobody outside of the adults to be taken care o f

Most em phasis; o ther criteria

I  r«a u  0
SoHotof LagalAtd Sokcfto< L«9«l Aid Barnstsr

P ractitioner type P rac titioner type

Fig 66 Fig 67

xii. Most Emphasised: Other Criteria

Ten practitioners cited other factors {Fig 67) as most emphasised, 

although not all of these had a statutory basis. Some factors were relevant 

to particular judges only; B1 commented that the local Circuit Court 

judge

‘has notions in his head that have nothing to do with the statutory 

provisions but he says they are. For example, he says the law 

requires in maintenance that the parties contribute equally and 

there is no way that the law says that at all but there is no way o f  

persuading him that the law says otherwise ’.

A judge’s nature, foibles^^* or dislike of a particular party^^^ could prove 

influential. Other factors included the length o f the b r e a k - u p , t h e

However, it is possib le ‘proper provision’ w as implicit, and w as sim ply overloolced 
in the course o f  conversation.

B 1 5 .

LAS5.
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extent o f  previous provision,^" poor health (if  applicable)/'^  a party’s212

9  1
new relationship, the constitutional property rights o f  both parties,214

1 c

what the parties themselves want, the couple’s previous standard o f 

living^'^ and reluctance to divide a family farm.^'^ Two practitioners^'* 

identified ‘partnership’ as significant, as it allowed judges to emphasise 

marriage as a jo int enterprise rather than focusing on financial 

contribution.

xiii. Least Emphasised: Health

Three practitioners felt health issues were not much emphasised {Fig
21968), purely because they did not often arise. B15 noted, ‘The ones that 

aren’t looked at hugely are things like health, usually because it is not an 

issue’. B16 said, ‘each o f these factors... either apply to a case or they 

don’t so if... neither spouse has a physical or mental disability it 

obviously w on’t form part o f  the decision’.

Least emphasis: health Least emphasis: standard of living

P rac titio n e r type

Fig 68

P rac titio n e r ty p e

Fig 69

2 1 1

213

214

B7.
S19.
LASS.
S17.

^'®S28.

^ '*S 19an d  S30.
219 One practitioner was male and tw o were fem ale. A ll w ere based in Dublin and 
interview ed at the Late stage.
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xiv. Least Emphasised: Standard o f  Living

Three practitioners felt the parties’ previous living standard was not 

much emphasised (Fig 69)}^^ as it will be all many families can do to 

support two households instead of one. B16 commented:

‘There’s a case [where Finlay P ]... said that i t ’s a sad fact o f  life 

that in every case where a separation occurs the standard o f  

living o f  both parties has to reduce, and 1 presume that that is so 

self-evident now that maybe the courts don’t have to mention 

i t ’.^̂ ^

Previous living standards might arise where parties were particularly 

wealthy, but it was hard to tell ‘how much of that is because the income 

of the main spouse is so much greater and how much of that is because of
'yyy

the standard of living they had, they’re not really distinguishable’.

XV. Least Emphasised: Other Factors

Ten practitioners identified other factors as not receiving much judicial 

emphasis {Fig 70). Some factors were financial, such as potential 

inheritances,^^'’ ‘assets that were in a family beforehand or assets that 

were acquired pre-marriage’, the loss to a spouse of any benefit due to 

divorce (such as a benefit under a pension scheme)^^^ and the income 

either spouse is entitled to under statute, which was particularly
• « 7 9 7significant for Legal Aid clients. Two practitioners cited factors related

Two practitioners were fem ale and one w as male; tw o were senior counsel. A ll were 
interviewed at the Late stage and all did more than 75% fam ily law work, and more than 
75% divorce and separation cases as part o f  that fam ily law work.

B16.
“ ^ 817 .

Four practitioners were m ale and six  were fem ale. Eight were based in Dublin and 
six  were interviewed at the Late stage.
224  5 2 7 ,

225  ,S29.
B 1 7 .

B17 com m ented, ‘I used to do a lot o f  Legal Aid work so I w ould have had a lot o f  
clients who were relatively speaking not w ell o f f  and social welfare certainly w as a
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to earning capacity, such as ‘[fjuture earning capacity or even loss o f  

opportunity o f  a spouse, who has stayed at hom e’,̂ *̂ and ‘ability to pay. 

W ives can’t afford to buy husbands out, can’t raise mortgages and so on, 

and can only get menial jobs. That isn’t taken into account’. M o r e  

general factors included the rights o f  third parties (including new  

spouses),^^® the desire to keep children in the same home^^' or to educate 

them privately,^^^ previous separation a g r e e m e n t s , ‘the housing 

requirements o f  what was the financially stronger party’ and how  the 

distribution ‘w ill reflex on the parties in the future’. B 1 6  felt courts 

ignored the legislative rule that spouses in desertion should not be 

entitled to personal maintenance. B8 felt that ‘the nature o f  the assets in 

question’ was ignored, but should be included in the legislation:

‘[TJhere is a big difference between somebody who has in theory 

€10 million but it is really five  factories. It is not the same as 

having €10 million in the bank and it is not real to treat those 

type o f  assets the same. That... should be more taken into 

account ’.

significant factor. M ost judges most o f  the tim e would not factor that in unless it was 
pushed at them so I don’t think that is som ething they would tend to d o ’.

L A S ll .

S16.
S16 noted that a particular judge consistently refused to allow  money for private 

education.
B6 com m ented, ‘Previous separation agreem ents should be considered by the court 

but a lot will depend on whether the parties w ant to rely on the separation agreem ent or 
they don’t want to rely on it and so you will have the case being made that the 
separation case is over and done with and the parties are prepared to have things redone 
now or alternatively it is there, it is a most important feature and it must be considered’. 
See further the discussion o f  previous agreem ents and orders in Chapter 3.

BIO. In this regard, BIO also noted that ‘In som e instances you find that women are 
left in the family home, husbands maybe are given a sum o f money that maybe is 
useless to buy them anything’.
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Least emphasis: other criteria

SobcMor L*9al Atd Samster

P rac titioner type

Fig 70

Part IV: Judicial Consistency

Practitioners were asked if  they found judges consistent in the kinds o f 

orders they made, either individually or collectively. Obviously, this 

question, like others, related to practitioner perceptions rather than actual 

judicial consistency. However, the perception o f consistency clearly 

affects practitioners’ ability to advise clients. The question also provided 

a useful cross-check with regard to frequent statements that the ‘form ’ o f  

the judge was crucial in advising clients.

It was hypothesised that a significant proportion o f respondents would 

consider that judges were individually consistent but collectively 

inconsistent, and this transpired to be the case {Figs 71-72)?^^ Some 

practitioners felt that they could really only comment on their local 

judge’s consistency. Others thought even individual consistency varied, 

or that collective consistency was increasing following decisions such as 

Tv. or as judges acquired greater expertise regarding the legislation.

The questionnaire asked, ‘In your experience, are judges consistent in the types o f  
orders they make (individually and co llective ly )? ’

57 practitioners responded clearly to the question. The remaining four practitioners 
either did not answer this question or did not respond in a clearly categorisable manner. 

Tv.  r[2002] 3 IR 3 3 4 .
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Individual co n s is te n c y C o llec tive  judicia l c o n s is te n c y

D*pen<M on )udg« 

158%

Som* contM ency 

17 5%

No opnion

Fig 71 Fig 72

A majority o f  all practitioner groupings felt individual judges were
238consistent. This view  was strongest in Legal Aid solicitors {Fig 73), 

perhaps because the lack o f  resources in Legal Aid cases limits variation. 

Female practitioners were more likely to consider individual judges 

inconsistent.^^^ There were geographical variations in opinion, but few  

practitioners were interviewed in some l o c a t i o n s . A l l  those feeling 

judges were individually inconsistent were interviewed at the Early stage, 

while the highest proportion o f  those feeling it depended on the judge 

were interviewed at the Late stage (Fig 75). '̂*' This suggests some 

improvement in consistency over time.

Individual judicia l c o n s is te n c y C o llec tive  judicia l c o n s is te n c y
30

Lui ■  no

^ B N o o p m lo n  'g

0*p«ndt on the judge O  0 I  SoTTM coowitency

L^>alA)d Bamstaf

P rac titioner type P rac titio n er type

238 yQo/g g f  solicitors in private practice felt individual judges were consistent, compared 
with 91% o f  Legal Aid solicitors and 62.5%  o f  barristers.

O f those who responded to the question, 74%  o f  men and 71%  o f women felt 
individual judges were consistent. 4%  o f  men and 15% o f  women felt individual judges 
were inconsistent. 4%  o f  men had no opinion; 17% felt it depended on the judge, as did 
about 15% o f women.

100% o f practitioners in Limerick and Ennis thought individual judges were 
consistent, com pared with 65%  in Dublin and 62%  in Cork. However, far more 
practitioners were interviewed in Dublin (26) and Cork (14) than in Ennis (4) and 
Limerick (4).

28%, com pared with 8% at the M iddle stage and 11% at the Early stage.
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Fig 73 Fig 74

Practitioner groupings differed regarding collective judicial consistency. 

Solicitors in private practice were by far the most likely to consider 

judges collectively inconsistent {Fig 74)}'^^ N o Legal Aid solicitors felt 

judges were collectively inconsistent, again perhaps due to limited 

options in Legal Aid cases. Practitioners in Galway were most inclined to 

say there was collective consistency,^'*^ while practitioners in Cork, Ennis 

and Limerick were most inclined to consider judges collectively  

inconsistent.^'*'* Although more Dublin practitioners felt judges were 

collectively inconsistent than consistent,^'*^ a significant proportion also 

felt that judges were becoming more consistent or that there was some 

consistency.^'*^ Views did not vary significantly between the Early and 

Late stages {Fig 76)}^'^ Practitioners doing most family law work were 

least likely to feel there was collective judicial consistency,^'** but the 

same did not apply to practitioners doing most divorce and separation 

work. '̂*^

Two thirds o f  private practice solicitors who expressed an opinion thought judges 
were collectively inconsistent, com pared with half o f  barristers and no Legal Aid 
practitioners.

57% o f Galway practitioners thought there was collective judicial consistency.
75% o f Limerick practitioners, 61.5%  o f  Cork practitioners and 100% o f  Ennis 

practitioners thought judges w ere collectively inconsistent. N ote that the geographical 
consistency breakdown excludes areas with only one or two interviewees.

37.5% o f Dublin practitioners thought judges were collectively inconsistent, while 
25% thought they w ere consistent.

25% o f Dublin practitioners thought there was som e consistency, or that judges were 
becoming more collectively consistent.

19% o f solicitors interviewed at the Early stage thought there was collective 
consistency; this rose to 50%  at the M iddle stage, and fell to 16% at the Late stage. 
Perceptions o f  collective inconsistency also remained fairly constant between the Early 
and Late stages (62%  o f  those interviewed at the Early stage, 8% at the M iddle stage 
and 58% at the Late stage), as did the proportions who felt that there was some 
consistency or that consistency was increasing (12% at the Early stage, 33% at the 
M iddle stage and 16% at the Late stage). Fluctuations at the M iddle stage w ere due to 
the proportion o f  Legal Aid solicitors interviewed at this stage.

71% o f those doing 11-25% fam ily law work, 80% o f  those doing 26-50%  and 53% 
o f those doing 51-75% , w ho responded to  the question, thought judges were collectively 
inconsistent. However, only 26%  o f  those doing 76-100%  family law w ork thought so, 
while 35% thought judges were collectively consistent, the highest percentage to feel 
this among the different ‘am ounts o f  family law w ork’ groups.

100% o f  those doing 11-25% and 26-50%  divorce and separation cases as part o f 
their family law work, 33%  o f those doing 51-75% and 50% o f those doing 76-100%  
thought judges were collectively inconsistent. Only 11% o f  those doing 51-75%  divorce 
and separation and 35%  o f  those doing 76-100%  thought judges were collectively 
consistent.
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Practitioners who felt individual judges were consistent generally 

considered that ‘[i]ndividual judges are either consistent in their 

consistency or consistent in their inconsistency depending on the
7 SOparticular judge’. LAS6 said judges ‘are consistent with their own 

judgm ents... They have their own way o f doing things’. S9 considered 

judges ‘generally tend to be consistently good or consistently bad... but 

the vast majority o f them get it right most o f the time and... that is as
9 c 1

good as can be expected’. B7 remarked,

Individually, I think they carry with them the same views or 

prejudices... [OJver a period o f time you would expect the same 

judge to make the same kind o f orders and characteristics... or 

attitudes you would see in a judge this week, you will see in the 

same judge next week and the week after and indeed /  suspect the 

year after; over a long period o f time he may change.

B4 felt ‘[t]here tends to be a big span between the various judges as to 

what they view as important’.̂ ^̂  This was echoed by practitioners who 

felt judges were collectively inconsistent. The prevailing view was that 

'it is totally different depending on whom you get’, and that ‘[c]ertam

251

252

253

'BIO.
S9.
B4.
S25.
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judges seem to favour husbands, certain judges seem to favour w ives’.̂ '̂* 

S30 commented,

7  don’t know how you would measure the consistency or the 

inconsistency, but I  think that most people would feel that judges 

are very different... I  think there is a consistency about the 

conduct thing... But in terms o f how they approach a case and 

how they would respond to circumstances and what orders they 

make... I  think judges are very different

B14 commented that ‘it is a very fallible system’, since a different judge 

could mean a different result.

A minority o f practitioners felt that ‘[ojverall, there is some consistency’, 

although even these noted that ‘there is enormous discretion and some 

judges’ decisions would be somewhat inconsistent with others’.̂ ^̂  B17 

concluded, ‘I think that there’s broad sweeps o f  consistency but within 

that there can be quite a variation’. Several practitioners noted that 

variations injudicial approaches did not mean that all judges were wildly 

different. These practitioners felt that ‘judges... fall on a spectrum. You 

might have some at either end and then most o f them congregating 

around the middle’.

Some practitioners thought consistency could not really be evaluated, 

given the diverse factual situations in different cases. S2 remarked, ‘[i]n 

family law ... one has to be aware that no two situations are the sam e... 

What might be right in one case, in another case the judge might not 

make the same order’. LA Sl felt witness credibility could mean different 

outcomes, despite apparent case similarities. B2 emphasised:

S7.
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7 don't think life is consistent. I  don’t think the facts are 

consistent. I  think there is a degree o f  predictability. 1 think there 

are factors you can predict will be taken into account. I think i f  

you put a hundred cases out, you could fin d  consistencies and 

inconsistencies in all o f  the cases, so I  do n ’t know... whether 

‘consistent ’ is the question. I  think it is possible to predict, taking 

your facts, taking the law and a ju d g e ’s likely approach, I  think 

you can predict with some degree o f  certainty what will happen. 

That is not to say that they are consistent. I  think they consistently 

apply what are very disparate elements both in facts and law

B15 felt the real discrepancies may relate to findings o f fact, such as ‘the 

size of the pot’, rather than orders made. Some practitioners felt 

consistency was not necessarily the ultimate aim: B ll  noted, 

‘[s]ometimes a judge can be unpredictable yet he can make highly 

intelligent orders’.

Judicial inconsistency was most frequently attributed to personality. B ll 

remarked, ‘Judges... all have their own little individual hobbyhorse, 

some o f them can be very particular on certain things but not on others’. 

S12 commented, ‘you can have a judge who is generous and a judge who 

is mean, but going beyond that... there is no consistency’. B12 noted the 

influence of temperament and personal experience:

‘By and large they endeavour to be consistent and they are 

conscientious. There are some judges who by temperament and 

who by their own background are unsuitable fo r  family law, they 

see it as burdensome, as unhelpful to their own interests, and they 

are the judges who should not be doing fam ily law. They are 

therefore not consistent, they don’t give the attention to people. 

Those judges who have to do a lot o f fam ily law, those judges are 

consistent ’.
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B ll  agreed; ‘Some judges are naturally better at family law than others 

and they are not clones o f  each other so they all bring their own strengths 

and weaknesses to bear on what is really a dynamic’. SI 1 commented;

'[TJruthfully, judges have form. There is no doubt about that... 

I ’m not saying this as a criticism, but every judge brings his own 

personal prejudice to families because everybody comes from a 

family and everybody has a view o f how a family should be... I ’m 

not saying that they would bring their personal lives in, but ... 

judges are only human too.... [Tjhe trouble is that there is a 

massive discretion in family law... I t ’s a very dangerous thing not 

to give discretion, but again, it is a very dangerous thing to give 

discretion because some judges have very... unusual views o f how 

things should work’.

Socio-economic factors were also relevant. BIO felt that consistency ‘is 

probably improving because the profile o f  judges is becoming m ore... 

even’, and that judges’ changing age and family profiles had made them 

more realistic and focused on family needs;

'You tend to find  now that Circuit Court judges are all mid

forties, obviously judges are always very middle class, but a 

mixture o f male and female, socio-economic backgrounds... most 

o f them will be people who wouldn’t have had a very rarefied 

existence, they will know how things operate in the real world. I 

think personally that the biggest change has been... the number o f 

judges who actually have dependent children. Traditionally... 

they were... out o f touch with... what children’s requirements 

were..., but now judges have kids in primary school

Some practitioners felt consistency varied with the court level, but 

disagreed on whether the High Court was more consistent than the 

Circuit Court (due to greater emphasis on jurisprudence and written 

judgments) or less consistent (because High Court judges typically had
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less family law experience than Circuit court judges, and family law 

reporting was inadequate anyway). Several practitioners considered that 

ongoing judicial studies and meetings improved judicial decision-making 

and consistency, but others felt there was insufficient communication and 

sharing o f ideas between judges, particularly where a new judge was 

taking over an area.

Increased judicial experience was also posited as an explanation for 

enhanced consistency. Effectively, some judges needed to grow into their 

role. LA Sl commented that some judges ‘may not be consistent now 

with what they were like five or six years ago but they have developed 

for the better and I think as the 1995 Act and 1996 Act have become 

m ore... embedded in our practice..., the individual judges have grown 

with it’. LAS7 said, ‘Judges do differ, but not as much as they used to -  

things are a bit more coherent now’.^ ’̂

Part V: Ancillary Property Orders: Frequency and Evaluation

A. Introduction

The objective o f this section was to discover which ancillary property 

orders practitioners felt were most and least frequently utilised. 

Practitioners’ opinions could then be compared for accuracy with the 

case data gathered. Practitioners were asked two questions; first, which 

types o f orders judges made most frequently, and why; and second, 

which orders were used least frequently, and why.^^^

This proved one o f  the hardest areas to analyse. First, as noted in the 

Methodology, some practitioners assumed the question related to asset 

distribution only, and did not consider the full range o f ancillary orders;

LAS7.
See the M ethodology section o f  the Introduction and Chapter 5.
The questionnaire asked, ‘In your experience, what types o f  ancillary property orders 

do judges in divorce and separation cases m ost tend to make? W hy do you think this 
is?’, and then, ‘In your experience, what types o f  ancillary property orders to judges in 
divorce and separation cases tend to make least? W hy do you think this is?’
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this misapprehension was frequently corrected in conversation. Second, 

because some orders are much more common than others, practitioners 

may have been more likely to think o f  them. To minimise complexity, 

the questions did not list possible orders. Some practitioners asked the 

interviewer to list available orders, or consulted the legislation prior to 

commenting. The interviewer also listed possible orders where the 

interviewee appeared confused or struggling; this gradually became 

standard practice but was not uniform throughout the interview process.

Some practitioners used different descriptions to describe aspects o f the 

same type o f order, which made analysis difficult. This was commonest 

in relation to orders affecting the family home, as practitioners adopted 

different degrees o f  specificity in describing orders. Many specified that 

a very common order was the transfer o f  the home to one spouse in 

return for a cash payment. Others referred to deferred orders for sale o f 

the home, while others again merely referred to ‘orders for sale’, or 

simply to ‘some kind o f  order in relation to the family hom e’. Some 

practitioners referred to a mixture o f all o f these possible orders. 

Attempts to keep a record o f the specific orders cited led to analytical 

difficulties; ultimately both the precise order and a ‘summary variable’ o f 

‘a family home order’ were recorded.

A few practitioners apparently contradicted themselves, citing the same 

order as both most and least frequently met with, although the overall 

meaning was usually clear. In only one case was there irremediable 

confusion, which resulted in an order being omitted from analysis.

Finally, there may have been some confusion regarding the classification 

o f orders. For example, an order for a wife to pay a lump sum to her 

husband in return for his share in the family home might be construed as

Som e o f  the more ‘rarefied’ orders, such as orders under the Partition A cts, which 
are available under the divorce and separation legislation, received no m ention at all 
during the interviews.

D iscussed below  in relation to financial com pensation orders.
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either one order^^^ or This thesis adopted the classification used

by the practitioner in question, rather than imposing the interviewer’s 

views. While this ensured fidelity to the source, it caused some 

ambiguity and overlap in analysis.

Overall, this part o f the data is problematic. Further, even if all 

practitioners fully considered all possible orders, those orders cannot be 

considered in isolation. Practitioners repeatedly emphasised that judges 

may opt for the combination of orders they consider best for the parties, 

and this will vary with each family’s circumstances. It is therefore 

necessary to beware of concluding that certain orders are more ‘popular’ 

than others; many practitioners stressed a link between ‘sets’ of orders. 

Interviewees also repeatedly acknowledged that orders are not made 

spontaneously by judges, as ‘by and large they are prompted by the 

p rac titio n e rs .P rac titio n e rs  can affect orders positively and negatively. 

Positively, they may suggest options to the judge; indeed, judges may 

request practitioners to suggest ways o f achieving particular outcomes, to 

ensure orders are efficient and manageable. Negatively, practitioners may 

fail to request particular orders that might have been useful and 

appropriate, and which might well be granted if sought. This related to 

interim applications as well as orders at t r i a l . B 1 1 summarised matters:

‘A lot o f  the time it depends on how a case is presented as to how 

you will use a particular order. In other words, i f  you don 7 ask, 

you w on’t get, and sometimes practitioners might not know that it 

is a good idea to ask fo r  a financial compensation order or 

whatever ’.

A ‘buy o u t’ o f  the fam ily home.
A lump sum payment order and a property adjustment order.
For instance, a lump sum order made in conjunction with a transfer o f  the fam ily

hom e to one spouse, or a transfer o f  the fam ily hom e to the w ife  in conjunction with a 
pension adjustment order in favour o f  the husband.

S I 9 .

S8 com m ented, ‘m aybe it is the practitioners’ fault, they d on ’t tend to use the interim
orders, you  tend to leave it until you  get into co u r t...’ .
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LAS 13 emphasised that ancillary reliefs were often ‘reached by 

agreement rather than... imposed by the court’, and that lawyers were 

crucial to this. However, it was also repeatedly stressed that orders were 

‘entirely dependent on the deck of cards’,^ ’̂ i.e. the circumstances o f the 

case. Some practitioners felt the orders ‘are all used where there is a need
■nz o

for them’, but that many would not be practicable in particular 

situations. B6 summarised some of the relevant factors:

‘Supposing you are dealing with somebody who has a lot o f  

property, then they tend to divide out the property. If... you woidd 

have a situation where there is a business being run and both 

spouses are involved and there is some property, the judges try to 

let people get on with the rest o f  their lives. The fac t that there is 

divorce further down the line has a huge influence on the 

thinking, both from  the lawyers advising, and from the courts... 

[W]here you have an old separation agreement..., there may be a 

fundamental change in the circumstances... and you can have a 

total change in the court order...

B. Frequency o f  Orders

With the above caveats in mind, practitioner views on the most common 

ancillary property orders are summarised in Figs 77-78.

SI 8.
57 practitioners (29 private practice solicitors, 12 Legal Aid solicitors and 16 

barristers) expressed a v iew  on this issue. The remaining four practitioners felt that they  
could not express an opinion, or did not answer the question in a categorisable manner.
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O rd er N um ber of 

practitioners

Percentage of 

practitioners^™

Family home orders"'' 41 67%

Pension adjustment orders 32 52.5%

Property adjustment orders 30 49%

Periodic payment orders 26 43%

Lump sum orders 16 26%

Succession Act orders 13 21%

Residence orders 10 16%

Blocking orders 6 10%

Orders for sale o f assets 5 8%

Financial Compensation 

orders

4 7%

Other orders 8 13%

Fig 77; Most common orders

All three practitioner groupings cited the same order types as most 

frequently used, albeit in different proportions {Figs 79-81).

Most common orders: all practitioners Most common orders: solicitors

II—hL-
^ \ \ \  >̂ \ V

Fig 78 Fig 79

Percentages are o f the total number o f practitioners interviewed, rather than simply 
the practitioners responding to this question.

This figure relates to any type o f order in relation to the family home; specific family 
home orders are discussed and categorised below.
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Most common orders: Legal Aid Most common orders: barristers

Fig 80 Fig 81

Practitioner views on the least common ancillary property orders are 

summarised in Figs 82-83.

O rd e r N u m b er o f 
p rac titio n e rs

~  ' 575'
P ercen tage o f  p ra c titio n e rs

Financial com pensation 
orders

18 29.5%

Pension adjustment orders 11 18%
Lump sum orders 10 11%
Orders for the sale o f  assets 6 10%
Trust / settlement orders 6 10%
Secured maintenance orders 5 8%
Property adjustm ent orders 3 5%
Other orders 9 15%
Fig 82: Least common orders

Some orders were cited as both least and most frequently met with, with 

the majority generally favouring one view.̂ *̂* Where there is no clear 

majority, this may be due to confusion; for instance, some practitioners 

may have viewed lump sum orders as limited to maintenance, while 

others would include buy-outs or any cash transfer.

48 practitioners expressed a view on this issue (23 solicitors, nine Legal Aid 
solicitors and 16 barristers (including seven senior counsel)). The rem aining 
practitioners generally felt that they could not express a view on this issue, usually due 
to limited experience, or felt that all orders were utilised in appropriate circum stances.

Percentages are o f  the total num ber o f  practitioners interviewed, rather than sim ply 
the practitioners responding to  this question.

For instance, four practitioners cited financial com pensation orders as am ong the 
most frequently utilised, while 18 others felt they were among the least utilised.
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Some orders were not cited at all as uncommon by particular practitioner 

groups {Figs 83-85). Legal Aid solicitors did not cite property adjustment 

orders or trust/settlement orders, which would probably be less relevant 

to Legal Aid c l i e n t s . S u c h  orders may be so abnormal in Legal Aid 

cases as not to merit a mention, but it is then surprising that financial 

compensation orders were widely cited by this group.

Least common orders: all practitioners Least common orders: solicitors

Fig 83 Fig 84

Least common orders: Legal Aid Least common orders: barristers

\ \ \ \ \  " \
Fig 85 Fig 86

An analysis o f order citation levels follows. For convenience, orders 

identified as ‘most common’ will be dealt with first. Where the same 

order was identified as both ‘most common’ and ‘least common’ by 

different practitioners, the responses of both groups will be included 

under the same heading. Orders cited solely as ‘least common’ will then 

be discussed.

H ow ever, it m ay be assumed that the usual presence o f  a fam ily hom e permits a 
property adjustment order.
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c. Ancillary Property Orders -  Evaluation and Discussion

i. Most Common Orders: Orders Relating to the Family Home

Orders relating to the family home were by far the most commonly cited 

order {Fig 87), and included buy-out o r d e r s , o r d e r s  for sale,^^^ deferred
"?7R 7 7 0orders for sale, transfers to one spouse and general family home 

orders of some kind.̂ **̂  The demarcation between family home orders 

and other kinds o f orders was unclear. For instance, orders transferring 

the home to one spouse could as easily have been classified as property 

adjustment orders (and were so classified by three practitioners), while 

orders for the sale o f the home could have been classified as simply 

orders for the sale o f assets (and may have been in some cases). 

Residence orders might also have been included under this heading but 

were classified separately by some practitioners.

A significantly higher percentage of female respondents cited deferred 

sale orders as common, while far more men than women cited orders 

transferring the home to one s p o u s e . N o  particular reason appears for 

this. Geographically, most respondents citing family home orders were 

based in Dublin;^*^ responses from other areas were reasonably 

consistent with overall interview figures, if somewhat lower than
• 98 4  ♦expected in Cork. Almost all practitioners citing orders for the sale of 

the home were based in Dublin,^*^ as were nearly half^*^ citing buy-out

19 practitioners.
13 practitioners.
15 practitioners.
14 practitioners.
13 practitioners.
11 women (73% o f  respondents identifying this order), compared with four men 

(27%).
Ten men (71% o f respondents identifying this order), compared with four women 

(29%).
51% o f those citing this order were based in Dublin, compared with 43% o f  

respondents overall.
17% o f those citing this order were based in Cork, compared with 23% of 

respondents overall.
285 jjo/^  those identifying this order. However, only two o f  the five practitioners 
citing sale orders generally were based in Dublin: see below.
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orders. Deferred sale orders were more evenly divided between the 

principal interview venues, but over three quarters^*^ o f  those citing 

orders transferring the home to one spouse were based in Dublin.

Alm ost all those citing orders for sale o f  the home were interviewed in 

the Early or Late stages. This may reflect the predominance o f  Legal 

Aid solicitors at the Middle stage, whose clients may have insufficient 

equity to merit a sale. Transfers to one spouse were also mostly cited 

at the Early and Late stages,^^® though why is unclear: there is no reason 

why transfers should not be made in Legal Aid cases. Buy-outs were 

reasonably represented at all interview stages, but deferred sales were 

predominantly cited at the Early stage, suggesting a gradual change in 

judicial practice.

The relationship between citation levels and practitioners’ levels o f  

family law work was highly i n c o n s i s t e n t . T h e  breakdown o f  

practitioners citing each type o f  family home order was generally 

consistent with the overall practitioner breakdown in terms o f  the amount 

o f  divorce and separation cases dealt with.^^  ̂ Practitioners simply citing a

2*6 4 7 %  o f  those  citing  th is order. T he next h ighes t c ita tion  rate  w as for L im erick  (16% ), 
ahead  o f  C o rk  o r G alw ay  (bo th  10.5% ).
287 Qf those  citing  th is order.

12 p rac titioners cited  sale o rders at the E arly  and  L ate  s tages (s ix  at each  stage), but 
on ly  one at the M iddle  stage.

T he  on ly  p rac titioner to  cite  this o rder at th is in terv iew  stage  w as not a L egal Aid 
so lic ito r. T he lack o f  c ita tion  by L egal A id so lic ito rs  does no t ap p ea r due to  a lack o f  
hom e o w nersh ip  am ong  Legal A id clien ts, g iven the case  da ta  d iscussed  in C hap ter 5.

S ix  p rac titioners cited  th is o rder at the E arly  stage  and  six  at the L ate  stage, but only  
tw o at the M iddle  stage.

6 6 %  o f  those  citing  th is o rder w ere  in terv iew ed  at th e  E arly  stage, com pared  w ith 
20%  a t the M iddle  stage and 13% at the L ate  stage.

B uy-ou t o rders w ere under-cited  by those  d o ing  2 6 -5 0 %  fam ily  law  w ork  bu t over
cited  by those  do ing  51-75%  fam ily  law  w ork. D eferred  sales w ere  sligh tly  over-cited  
by those  d o ing  under 51%  fam ily law  w ork, and under-c ited  by those  do ing  m ore. The 
sam e app lied  to  orders transferring  the fam ily  hom e to one spouse, a lthough  h a lf  the 
p rac titioners  c iting  th is o rder did over 75%  fam ily  law  w ork. A m ong  those sim ply  
citing  a fam ily  hom e o rder o f  som e kind, few er than  expec ted  did 51 -75%  fam ily  law 
w ork, w h ile  m ore than  expected  did over 75%  fam ily  law  w ork.

A part from  orders tran sfe rring  th e  fam ily  hom e into the nam e o f  one spouse, w hich 
w ere cited  so le ly  by  prac titioners do ing  over 50%  d ivo rce  and separa tion  w ork as part 
o f  the ir fam ily  law  w ork . 79%  o f  p rac titioners c iting  th is o rd e r d id  76 -100%  d ivorce  and 
separa tion  w ork. S ligh tly  m ore p rac titioners than  expec ted  do ing  11-25%  d ivorce  and 
separa tion  w ork  cited  deferred  sale o rders, w hile few er than  expected  do ing  o ver 75%  
d ivorce  and separa tion  w ork  did so.
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family home order o f  some kind did high levels o f divorce and separation 

work.̂ '̂*

It is clear from the above that the family home is central to the orders 

made and to the division o f  assets on marital breakdown, both because it 

is often the only significant asset and because it is fundamental to the 

well-being o f  the family, particularly children. LASS commented,

'The house is the prime one always. It is the core element... 1 

know that divorce and judicial separation is the centre out o f  

which the ancillary orders are like branches out o f  a tree, but in 

many ways in importance you often look at the house as being the 

centre o f  this

However, practitioners’ views on the kinds o f orders made varied 

considerably. As noted previously, deferred sales were mostly cited at the 

Early stage, with the sale postponed until the youngest child ceased full

time education. Such orders did not receive universal approbation. 

LAS 11 commented, ‘That’s really just deferring the problem, as it will be 

harder to get a mortgage later in life, because o f age etc -  it’s not easy in 

mid-life’. S I5 felt deferred sale orders were utilised less in Dublin than in 

other areas, possibly because higher house values there might mean 

sufficient equity to purchase ‘if  not two full homes, a home for the wife 

and a very substantial deposit for the husband ...’. B I4 , interviewed at the 

Late stage, felt that ‘there is a growth in the deferred order for sale’; 

however, BIO felt that ‘one o f  the major changes that has occurred over 

the last number o f years’ was the decline in deferred sales. This was 

because ‘in general judges want to send them both o ff with a bit o f 

money and let them get a clean break o f some description rather than let 

them reopen housing issues well down the road’. BIO felt deferred sales 

were at best a necessary evil, sometimes unavoidable but generally 

undesirable due to age factors. BIO also felt judicial practice had changed

294 Qf these practitioners did 76-100%  divorce and separation cases as part o f  their 
fam ily law work.
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since the introduction o f divorce, as judges feared that ‘either party may 

have remarried by the time the date o f  deferral comes along, so you may 

be de-housing other children’.

Buy-outs (where one spouse is ordered to transfer his or her share to the 

other spouse in return for a cash payment) were consistently cited. 

LAS 13 felt this was a matter o f  justice:

‘[F]ew judges will make a man walk away from  property he has 

invested in, his equity and the contributions he has put into the 

property will have to be recognised either by a sale o f  the 

property at some later date or that it will be bought out...

The impact o f property prices was again noted. S16 commented that ‘it 

depends on the value o f the family home. If  it is the lower end o f the 

market, what you would do is always encourage the wife to see if  she can 

re-mortgage and make an offer o f  a lump sum to the husband to buy out’. 

This practitioner noted that increases in house prices had rendered 

outright transfers less feasible or just. The significance o f  property values 

was noted even by some practitioners who felt outright transfers o f the 

home were common: LAS 13 commented that ‘the judge... might 

consider in all the circumstances it would be appropriate to transfer the 

property, but that very much depends on the age o f the parties and the 

equ ities ...’. However, other practitioners considered that transferring the 

home to the wife was commonplace to protect the children.

Immediate orders for sale o f the home were mostly cited in Dublin, and 

not cited at all by Legal Aid practitioners. This may reflect house values, 

which might either prohibit buy-outs or release sufficient capital to 

purchase alternative accommodation. Even where a good amount o f 

equity was available, B3 felt that judges ‘are somewhat circumscribed by 

the Act itself in making an order for sale o f  the family home because they 

must take into consideration the needs o f the dependents, particularly the 

accommodation needs o f the dependent children and the spouse’.
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Some practitioners who considered sales common felt the wife ‘will get 

the lion’s share, particularly if  there are children’ Others felt that sales 

were commonest ‘w here... they cannot agree on selling it and both 

parties cannot afford to buy the other out. It is hard and it is harsh but he 

will make an order that the house has to be sold’.̂ ^̂  However, it was 

emphasised that judges would try to avoid sales^^^ to protect children. 

S30 considered that sales would be conditional on the other assets 

available, as judges liked to give ‘maybe one property to the wife and the 

other property to the husband’, if  such existed, adding: ‘If  a sale o f  the 

family home can be avoided I think judges like to do that, but that would 

be on the basis o f  releasing interests or properties to the other party’.

Most common orders

Orders relating to the family home

SohcXor

P rac titioner type

L«9al Atd

Fig 87

Most common orders; periodic payments

S otto* or Aid Barristar

P rac titio n er type

Fig 88

This was in line w ith the v iew s o f  the three practitioners w ho felt that orders for the 
sale o f  the fam ily hom e were am ong the least com m on orders; see the section on orders 
for the sale o f  assets (below ).
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/ / .  Most Common Orders: Periodic Payments

26 practitioners {Fig 88) cited periodic payment (i.e. maintenance) 

orders as among those most commonly made, although lump sum and 

secured maintenance orders were considered much less common. 

Citation levels were higher than expected at the Middle stage^^^ but 

slightly lower than expected in the other stages. Legal Aid solicitors may 

have emphasised this order as it is one of the few relevant to their clients, 

while other practitioners may not have recognised it as an ‘ancillary 

property order’. S o m e  practitioners regarded maintenance as less 

significant in ‘ample resources’ cases, where lump sum provision was 

possible.

Some practitioners considered that maintenance was usually restricted to 

children. B5 commented,

'Generally, i f  the wife is working, women... do not tend to pursue 

a maintenance payment fo r  themselves and i f  they did, in front o f  

some o f  the judges they would be unsuccessful. Certainly 

maintenance is always a feature fo r  dependent children and even 

those who are going through college, fo r  education or special 

needs

LAS 11 said, ‘Maintenance for the wife, as opposed to the children, is not 

common -  judges see it as more important for the husband to pay the 

mortgage’. Some practitioners suggested that even former homemakers 

would be under pressure to return to work, to release their husbands from

T h e  proportion  o f  m en c itin g  th is order w a s s lig h tly  h igh er  than ex p ected  (46% , 
com pared  w ith  the exp ected  39% ). T he geog ra p h ica l breakdow n w a s reasonably  
co n sisten t w ith  the overa ll practitioner b reakdow n, a lthough  the c ita tion  lev e l w as  
s lig h tly  h igh er than exp ected  in D ublin  (50%  com pared  to the exp ected  43% ). T he  
c ita tion  lev e l w a s low er than ex p ected  in practitioners d o in g  under 51%  fa m ily  law  
w ork (27%  com pared  to 34% ), but s lig h tly  h igh er than ex p ected  in th ose  d o in g  over  
75%  fa m ily  law  w ork  (46%  com pared  to 39% ). T h e  order w a s a lso  m ost c ited  am ong  
th o se  d o in g  m ost d ivorce  and separation  work; 69%  o f  th o se  c it in g  the order did over  
75%  d iv o rce  and separation w ork, com pared  w ith  the e x p e c te d  61% .
299 2"]%  com pared  to 21 %.

A s o u tlin ed  in the M eth o d o lo g y .
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the burden of maintaining them. However, others felt judges generally 

recognised that this was not always feasible or just, for instance, where a 

wife’s age or health militated against it.

iii. Most Common Orders: Residence Orders

Residence orders (usually granting exclusive residence in the home to the 

custodial parent and children) were cited by only ten practitioners {Fig 

59).^'” However, a deferred sale order, as discussed above, will almost 

inevitably be made in conjunction with a residence order in favour o f the 

custodial parent. It is not clear whether the low level of citation for 

residence orders simpliciter was due to a conflation with other family 

home orders, to not counting residence orders as ancillary property 

orders, or to residence orders being infrequently used.

Practitioners who cited residence orders as common typically considered 

it would be granted to the custodial parent, although this was not 

invariable if there were significant other assets. Other practitioners 

regarded residence orders with disfavour, some citing them as among 

those least frequently made.^'’̂  LAS 13 explained;

'[A]s property values increase and one party is in situ in a house 

whose value is undoubtedly going up, it seems unfair to the other 

party that they will probably never realise their interest or 

whatever... And I  don't think it benefits the spouse who remains 

on either, as they ’re adding to the property, and doing it up, and 

fixing it, ... and at the end o f  the day... the value they're adding to 

it may not be recognised when that property is eventually so ld '.

Citation levels by fem ale practitioners were higher than expected (70%  compared to 
the expected 61% ), but the sm all number o f  respondents makes this insignificant. All 
practitioners citing residence orders were based in G alway (3), Dublin (4) or Cork (3). 
There were no chronological variations. A ll practitioners did over 50% divorce and 
separation cases as part o f  their fam ily law work.

S21 com m ented, ‘They d on’t make orders g iv ing rights o f  residence very much. I 
am not in favour o f  it. I don’t like them too much. I would never ask for that and 
w ould argue against it’ .

D iscussed in ‘Least com m on orders; other orders’, below .
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Most practitioners felt judges would only make residence orders where 

there were dependent children. S8 commented that ‘if  there aren’t 

children then they are more prepared to make a clean break’ by selling 

the house and dividing the proceeds.

Most common orders; residence orders
4 2  

4 0  

3 6  

3 6  

3 4  

3 2

Solicitor Cagal Aid

P rac trtioner type

Fig 89

iv. Most Common Orders: Extinguishment o f  Succession Act Rights 

and Blocking Orders

Orders extinguishing spousal Succession Act rights and ‘blocking orders’ 

may be considered together. The former extinguish the rights o f  

surviving spouses to claim a proportion o f their deceased spouses’ estates 

under the Succession Act 1965;̂ '̂* ‘blocking orders’ refer to various 

provisions which can be utilised to prevent particular ancillary property 

orders from being varied later, including orders extinguishing succession 

rights. 13 practitioners {Fig 90)^^  ̂ cited orders extinguishing spousal 

succession rights as among the most common, while only six cited

These orders can be made where a judicial separation is granted under the Family 
Law Act, 1995; they are irrelevant where a divorce is obtained, as the parties are no 
longer spouses. S. 18 o f  the Family Law (Divorce) Act, 1996, perm its a former spouse to 
apply for a share in the estate o f  a deceased form er spouse, under certain circumstances, 
but the court may m ake a ‘blocking’ order to prevent this.

The gender breakdown, geographical spread and chronological breakdown were 
within expected parameters. Citation was higher than expected am ong those doing 51- 
75%  family law w ork (38.5%  com pared to 26% ) and m arginally lower am ong other 
groups (31%  in the 76-100%  group com pared to the expected 39%). All practitioners 
did over 50% divorce and separation cases as part o f  their family law work (69%, did 
76-100% , compared with the expected 61% ).
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blocking orders {Fig 91)?^^ It is unclear whether this is due to a low level 

of usage or (more likely) to a failure by most practitioners to include this 

order among the ancillary property orders being considered.

Practitioners generally felt succession rights would be extinguished 

automatically, too readily so in the view of most, who feared potential 

future injustice. S21 felt it ‘is done far too frequently... It is waived away 

as if  it is not very important and I think more attention should be paid to 

it. More attention should be paid to the future in thirty or forty years’ 

time’. B16 felt that ‘it is very rare that a judge will not make an order 

extinguishing succession rights unless there are good reasons where a 

wife is very dependent on a husband and there is no other means to 

protect her’. B9 felt judges were ‘now much more alert to the fact that 

there has to be some sort o f  security there instead’ o f the extinguished 

succession rights, and might refuse to grant orders if this was not the 

case. B9 added, ‘Previously they used to extinguish succession rights 

across the board. I think there are going to be serious problems about that 

as people get o ld e r...’. B9 also felt that blocking orders were now being 

made ‘without real regard... to why it was envisaged that you could 

come back after somebody has died’, and that judges were ‘making 

blocking orders where there is no specific reason to make them ’.

B6 felt succession rights were less readily extinguished in separation 

cases following the introduction o f d i v o r c e . B 6  also felt that ‘there is a 

price to be paid for waiving succession rights, and you get a lump sum or 

you get some kind o f  a deal in relation to it’, and that such orders were 

‘usually only made on consent... They are not often made in a full 

hearing’. However, this view was not echoed by other practitioners.

A ll but one o f  those citing this order were fem ale, although the sam ple is so small 
that little can be argued from this. The geographical spread was reasonable given  the 
sam ple size, as was the chronological breakdown. All but tw o practitioners did over  
50% fam ily law work, and all did over 50% divorce and separation cases as part o f  their 
fam ily law work.

Presumably because as succession  rights would be lost at that point anyway.
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Most common orders Most common orders: blocking orders

P rac titio n e r ty p e  P rac titio n e r type

Fig 90 Fig 91

V. Most and Least Common Orders: Property Adjustment Orders

30830 practitioners cited property adjustment orders o f some kind as 

among the most common {Fig 92); most made no distinction as to the 

type of order made.^*^  ̂ Only three solicitors^'® cited property adjustment 

orders as among the least common orders (Fig 93).

Property adjustment orders did not necessarily entail transferring an 

entire asset to one party. S11 noted that the order could simply be that the 

property was held on a joint tenancy.^" The term ‘property adjustment 

order’ comprises a considerable variety o f orders, including some linked 

with other orders, for instance, a lump sum p a y m e n t . ^ T h e  range of 

potentially available orders may have led to over-inclusiveness by some 

practitioners. LASl commented:

‘When I  say 'property adjustment order’ I  mean it in its broadest 

context, in that it would be a transfer o f  any interest from one 

party to another or an order fo r  sale or basically an order 

determining the percentage ownership in the property and

The gender, geographical and chronological breakdown w as within expected  
parameters. Citation was slightly higher than anticipated am ong those doing 51-75%  
fam ily law work (33%  compared to the expected 26% ), but the breakdown relating to 
divorce and separation work was much as expected.

T w o solicitors and one Legal Aid solicitor specified  property adjustment orders in 
respect o f  the fam ily home.

All were fem ale and interviewed at the Early stage.
This m ight more properly be regarded as an order declaring the beneficial interest, 

w hich is a lso available under the legislation.
A s d iscussed  in the context o f  buy-outs o f  the fam ily hom e (above).
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leaving the property as it is fo r  a period o f time such as until 

dependent children reach a certain age. Technically they would 

not be property adjustment orders but it would all be in 

connection with the property issue

The general view was that ‘judges tend to like simple property

adjustment orders,... for example, if  there were two houses, give one to 
1 1  •>

each’, although there was considerable flexibility and judges would 

ask counsel for suggestions on how to achieve a particular outcome. B15 

commented,

'[Ujsually the court tries to give a degree o f  flexibility to the 

paying party as to how they are going to determine something. 

You know, they might even say “Look, I  want this person to get 

‘X ’ amount..., put proposals to me as to how you want to do it, 

like you ’II transfer property, or you 'II do this, that or the other ” ’.

B12 noted that orders could have more than one objective, commenting 

that ‘[wjhere possible [judges] would make transfers o f property that 

would have an income-bearing element to them so as to deal with the 

maintenance question’. LAS 12 noted that ‘a lot o f  the cases are settled 

and a lot o f the transfers o f  property are done on the basis o f a lump sum 

payment o f maintenance so that you can buy out your spouse’s right to

maintenance by transferring the property asset’.314

Most common orders 

Property adjustment orders

SokcKor 

P rac titio n er type

Least common orders 

Property adjustment orders

P rac titioner type

S12.
31 4 This was not necessarily  borne out by the data on lump sum orders (below ).
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Fig 92 Fig 93

vi. Most and Least Common Orders: Lump Sum Orders

16 practitioners^’  ̂ cited lump sum orders as among those most frequently
316 317made, while ten considered them uncommon {Figs 94-95). Most 

practitioners citing lump sum orders as common did not specify any 

particular kind o f  order; however, one practitioner specified its use in lieu 

o f periodic maintenance and four^'* related it to a buy-out o f the family 

home. '̂^

An unusually high proportion o f Dublin practitioners cited lump sum 

orders as common, but fewer than expected Cork practitioners and 

no Limerick ones did so. It is unclear whether this is due to regional 

variations or to changes in judicial practice over time, though the latter 

seems more likely, particularly when the citation rate o f lump sum 

orders as least common is analysed.

Few er p rac titioners than  expected  w ere m ale  (31%  com pared  w ith 39% ), bu t this 
seem s insign ifican t. U nusually  high p ropo rtions o f  those  c iting  lum p sum  orders 
occurred  am ong  those  do ing  least o r m ost fam ily  law  w ork . 31 .5%  o f  p rac titioners did 
under 51%  fam ily  law  w ork (15%  expected ); 56%  did over 75%  fam ily  law  w ork (39%  
expec ted ), w hile  12.5%  did 51-75%  fam ily  law  w ork  (26%  expected ). N o  im m ediate 
reason appears  for th is, and the sam e does no t hold  tru e  w hen response  rates are 
analysed  in light o f  the am oun t o f  d ivorce  and  separa tion  cases d ea lt w ith as part o f  the 
p rac titio n e rs’ fam ily  law  w ork. H ere, 44%  o f  p rac titioners did 51-75%  d ivorce  and 
separa tion  w ork  (31%  expected ) w hile 50%  d id  o ver 75%  (61%  expected).

Four p rac titioners  w ere m ale and six  w ere fem ale. A ll but tw o did over 50%  fam ily 
law  w ork , and all bu t tw o did over 50%  d ivo rce  and separa tion  cases as part o f  their 
fam ily  law  w ork.

T hree  so lic ito rs specified  lum p sum  o rders in lieu o f  m ain tenance  as the least 
com m on orders. T w o o f  the th ree w ere  in terv iew ed  a t the E arly  stage, w hile  th e  third 
w as in terv iew ed  at the L ate stage. T he o th er seven  p rac titioners  m erely  cited  generic  
lum p sum  o rders as uncom m on.

A barrister, a so lic ito r and four L egal A id so lic ito rs .
As p rev io u sly  noted , th is cou ld  have been c lassified  as a fam ily  hom e type  o rder but 

w as dea lt w ith  here  as a lum p sum  order, as tha t w as how  it w as ca tegorised  by the 
in terv iew ee.

62 .5%  as opposed  to  43% . O nly  th ree  (30% ) o f  the p rac titioners c iting  th is o rder as 
least com m on w ere based in D ublin.

12.5%  as opposed  to 23% . T w o (20% ) o f  the p rac titioners  c iting  th is o rder as least 
com m on w ere  based  in C ork.

O ne p rac titioner in L im erick  cited th is o rd e r as am ong  the least com m on.
74%  o f  D ublin  prac titioners w ere in terv iew ed  at the Late stage, w hile  64%  o f  C ork 

p rac titioners w ere in terv iew ed at the E arly  stage. T h is  w ou ld  possib ly  argue tow ards 
changes in p rac tice , as m uch as tow ards reg ional varia tions. C h rono log ica l ana ly s is  also 
show s the level o f  c ita tion  as a com m on o rder is h igher than  expected  at the Late stage
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It was generally acknowledged that lump sum orders are restricted by the 

ability to pay. S22 felt they were rare ‘because there isn’t the money or 

the assets there’, while S21 noted that ‘I f  you are dividing one asset you 

cannot produce things like lump sum orders as well as property transfer 

orders’. S16 commented, ‘It has a lot to do with cash and ... lump sum 

orders would be made in relation to larger asset cases’. However, S21 felt 

that where judges ‘are dealing with wealthy clients they could make lump 

sum orders m ore’. Some practitioners linked lump sum orders to a buy

out o f  the family home; S I3 noted that this ‘is not really a lump sum 

maintenance order, it is in consideration o f the other spouse’s interest in 

the property’. Occasionally, the lump sum represented a share in the 

family business: S23 stated

‘You won’t, in my experience, find  the court transferring shares 

in a family company to an estranged spouse not previously 

involved in the business, because it does not make sense, but you 

might find  the court requiring that one o f the parties pay a sum o f  

money in respect o f an interest in those shares

Lump sum orders in lieu o f periodic maintenance were considered 

uncommon. S27 went so far as to say ‘I have never come across a 

maintenance lump sum order’. S l l  felt such orders were ‘not often 

sought’, mainly ‘because you can’t really statutorily contract out o f  your 

maintenance obligations and possibly, also, because up to relatively 

recently you couldn’t get arrears o f  m aintenance... Unless the order was 

made you couldn’t get it retrospectively’.

(44% compared with 31% ) and low er than expected at the Early stage (37.5%  as 
opposed to 47.5% ). Citation for the M iddle stage is much as expected. This was 
surprising as m ost practitioners interviewed at this stage were Legal Aid solicitors, 
w hose clients might be less expected to have the resources for lump sum orders. This 
may reflect the fact that the spouse o f  the Legal Aid client may w ell have greater 
resources than the actual client. O nly h a lf o f  Dublin practitioners citing lump sum  
orders as com m on did so  at the Late stage, suggesting that no major changes had 
occurred in Dublin, at least.
324 qC practitioners citing this order as least com m on did so at the Early stage, 
compared to 20% at the M iddle stage and 10% at the Late stage.
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SohcAof AM dsmstcr

P rac titio n e r type

Fig 94

Solicitor

Prac titio n e r type

Fig 95

vii. M ost and Least Common Orders: Pension Adjustm ent Orders

Nearly three times more practitioners cited pension adjustment orders as 

common^^^ than as uncommon {Figs 96-97)?^^ However, the latter were 

all interviewed during the Early or Middle stages,^^’ while the former 

were fewer than expected at those s t a g e s , a n d  slightly more than 

expected at the Late s t a g e . T h i s  suggests pension adjustment orders 

may have become commoner by the Late stage. L A Sl commented:

‘Judges are becoming more and m ore inclined to set up pension  

adjustm ent orders. Initially it w as tended to shy aw ay from  it and  

i f  m atters could be reso lved  without touching a pension then that 

w ould be the preferred  way. N ow there is the understanding that

T he gender breai<down was within expected parameters. G eographically, there was a 
lower citation rate in G alw ay (6%  com pared to 11.5%) and a higher one in Dublin (51% 
com pared to 43% ) than might have been expected. M ore practitioners than expected did 
51-75%  family law work (34%  com pared to 26% ), while few er did 26-50%  family law 
work (12.5%  com pared to 20%). The breakdown was w ithin expected param eters in 
respect o f  the am ount o f  divorce and separation cases dealt w ith as part o f  practitioners’ 
fam ily law work.
326 practitioners were female, but this does not seem significant. The
geographic spread was broad: unusually high in G alway and Lim erick and some smaller 
practitioner bases, and lower than expected in Dublin and Cork. However, given the 
small num ber o f  practitioners concerned, this is unlikely to be significant. All but three 
o f  the practitioners did over 50% family law work, and all but three did over 50% 
divorce and separation work as part o f  their family law work.

64%  were interviewed at the Early stage, while 36%  were interviewed at the Middle 
stage.

Even so, the frequency o f  citation at the M iddle interview  stage was once again 
surprising, given that most practitioners interviewed at this stage were Legal Aid 
solicitors.

37,5%  o f  those citing this order were interviewed at the Late stage (31%  expected).
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a pension is a family asset in the vast majority o f cases and it is 

an asset that is there for distribution amongst the parties the 

same as any other one

Some practitioners suggested pension adjustment orders were less 

common on judicial separation than on divorce, ‘because divorce is the 

moment when that probably becomes more important in a lot o f 

pensions’. S 1 6  felt that it

‘depends on the case...[l]f you have a couple with no children, 

pension adjustment orders are usually made at separation. I f  you 

have the couple, both working, both on pensionable salaries, you 

get pension adjustment orders made at separation. I f  you have the 

wife who is just about to go into the work force, three children, 

husband has a pension, that is inclined to be deferred until the 

divorce. But divorce always deals with pension adjustment 

orders, always’.

Many practitioners expressed unease at the readiness with which some 

judges were now granting orders. S30 remarked, ‘Pension adjustment 

orders are made regularly, I think; in a way, maybe too readily... The Act 

seems to suggest that pension adjustment orders really only should be 

made if  there really is no other way o f making long-term provision’. S4 

considered that ‘there is a routineness to the pension adjustment that 

shouldn’t be there if  you really read the legislation’. LASl felt judges 

often lacked a proper understanding o f  pensions and the potential 

consequences o f orders, saying;

7  would have concern at the way judges approach pension 

adjustment orders, as I don't think they are really up to speed on 

the precise technical nature o f the pension adjustment orders... I 

think that judges too readily come out with divisions with

B4.
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pensions which is not really in compliance with either... Act and 

when you try and broach the topic with them and explain to them 

that it needs to be constructed in a technical manner to satisfy the 

legislation sometimes you do not get the hearing you should’.

Fears regarding judicial understanding were reiterated by a very 

significant proportion o f practitioners, who also expressed concern as to 

the complexity o f  the legislation itse lf B6 felt that what should have 

been a straightforward matter had been unduly complicated by the 

legislative framework, saying that the Acts ‘have made the whole 

question o f pensions unbelievably complicated and in my view utterly 

unjustifiable. There is neither sense nor reason to the pages o f literature 

put into both Acts about pensions when it is a very simple issue’. 

However, most practitioners felt that ‘by and large, pension adjustment 

orders are quite tricky and technical and the judges haven’t fully... 

grasped the difficulty with them, the variation w ithin... they seem to 

think pension adjustment orders are a blanket term for a type o f order 

whereas, in fact, within that there are lots o f types o f orders’. O t h e r s  

even suggested that ‘the judges are really ju st a little bit afraid of 

them ’, often with reason, given their complexity. LASS commented:

7 have been involved in one or two cases where a judge had tried 

to make a really ridiculous pension adjustment order and it was 

being explained to him that it really was not possible and the 

matter had to be adjourned really with us to come up with our 

own agreement in respect o f that order otherwise we would have 

ended up with an order that was unenforceable ’.

Judicial reluctance to engage with complex issues was cited as an 

explanation by many o f the practitioners who felt that pension orders 

were wwcommon. S21 felt judges ‘are slow to do pension adjustment
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orders and I think partly because pension adjustment orders are so 

complicated and com plex’. S20 commented:

‘It is very complicated... some judges are shying away from it as 

well and inclined to not get involved in it. In the majority o f cases 

and divorces that I ’ve had, it is a case of, try to get a nil pension 

adjustment order on both sides. So i f  both parties have pensions, 

leave well enough alone, leave them have their own pensions, and 

one party relinquishes their interests or they both relinquish their 

interests in each other's pensions

S29 said;

‘Every pension scheme is a law onto itself it is the nature o f  

pension schemes, and you are running into problems in relation 

to benefits accrued, benefits to be earned in the future, is it right 

that a spouse in receipt o f maintenance should also be in receipt 

o f pension benefits yet to be paid in, and these sort o f issues tend 

to create difficulties and perhaps there is a lack o f knowledge 

about how pension schemes work

S I5 felt judges ‘would probably make the pension adjustment orders 

least... because the section says that the court must try to adjust non

pension assets first because a pension adjustment order is a complicated 

order’. S15 also pointed out that pension orders involve third parties such 

as the pension trustees, and that because pensions were in many cases not 

very substantial, ‘splitting this in half is just a joke’, and a spouse would 

be better o ff seeking a share in other assets. Numerous practitioners also 

noted that many people lack pensions to begin with, particularly in Legal 

Aid cases.

It was clear that many orders are consensual. B5 commented, 

‘...generally they are conceded if  I am looking for them or if  it’s the 

other side, I have been told to concede... sometimes against my advice’.
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Even where made, orders were often ‘nil’ orders^^^ or ‘very 

straightforward... say 50% of contributions made by the husband or wife 

during the course of the marriage are allocated for the dependent spouse. 

So it’s a formulaic order. Whether it should be or not is another 

question .

The relationship between various ancillary orders was again emphasised. 

LAS4 noted;

'[Y]ou will often get a situation where a husband will relinquish 

his interest in the fam ily home, in consideration o f  no order for... 

splitting o f  pension being made. You will also get... decisions 

where the position about maintenance is looked at very closely 

parallel to the pension situation and parallel to who takes 

responsibility fo r  the outgoings on the fam ily home... We often 

notice in actually agreeing property terms that we will use one to 

offset the other... [l]t seems fa ir  and reasonable, and people 

accept that

B5 felt that ‘there are two main assets accumulated in any marriage, the 

house and the pension. If the wife is getting the house I think that she 

should get that one main asset and he should keep the pension or vice- 

versa’. However, B7 felt this ‘tends to be a very unsatisfactory order 

because the person getting the pension is getting very much a deferred 

asset, so unless you are both in your early sixties it is o f very little 

benefit’. B7 added:

‘once the pension is in payment it is open to attack by way o f  

maintenance application, so i f  you give somebody the pension, 

you are not really giving them the pension, you are giving them 

the lump sum element o f  their pension, the gratuity, but the

Under Irish law, a pension adjustment order may prohibit a future variation o f  the 
order, hence the use o f  ‘n il’ orders (transferring m iniscule percentages) to utilise these 
‘b lock in g’ provisions. I f  no pension order is made, either spouse might seek one later.

B7.
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annuity is constantly under threat. It is hardly a fa ir order to 

make

Most common orders Least common orders

Pension adjustment orders

P rac titioner type

Fig 96

Pension adjustment orders

SoKcilor Lvgal Aid Bamslar

P rac titio n er type

Fig 97

via . Most and Least Common Orders: Financial
■7 •> c

Compensation Orders

Far more practitioners cited financial compensation orders as 

uncommon^^^ than as common^^^ {Figs 98-99)P^ Most considered that

‘[fjinancial compensation orders are hardly ever made’^̂  ̂ or are ‘rare

enough unless it’s made a very explicit and definitive part o f  a person’s

Financial compensation orders are designed to ensure the financial security of the 
applicant spouse or dependent family member, or to compensate such a person for the 
loss of other benefits (such as a benefit under a pension scheme), by effecting or 
assigning a life insurance (sic) policy paid for by the respondent spouse. Such orders are 
available under s. 16 o f the 1996 Act or s.l 1 of the 1995 Act.

Eight practitioners were male and ten were female. Although the general geographic 
spread was within expected bounds, citation levels were unusually low in Galway (6%, 
compared to 11.5% expected) and Limerick (no citations), while being higher than 
usual in Dublin (56%, compared to 43% expected). Chronologically, fewer practitioners 
than expected cited this order as uncommon at the Early stage (28% compared to the 
expected 47.5%), while more than expected did so at the Middle stage (33% compared 
with the expected 21%) and the Late stage (39% compared with the expected 31%). 
However, it is unclear whether the order was becoming less frequent, or simply that 
those interviewed at the Early stage were less aware that the order was available. All but 
two of the practitioners citing this order as uncommon did over 50% family law work 
(56% did over 75% family law work), while all but one did over 50% divorce and 
separation work (50% did over 75% divorce and separation work).

All four were female; three were based in Dublin and one in Cork. All were 
interviewed at the Early stage, negating any possibility that the order became more 
frequent with the passing o f time. All four did over 50% family law work, and all did 
over 75% divorce and separation cases as part o f that family law work.

S28 cited financial compensation orders as both among the most common and the 
least common orders; as it was not possible to determine which view was properly 
representative, this practitioner was not included under either heading.
” ^S14.
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case’.̂ "**̂ This was because practitioners often did not seek these orders^"" 

and, as S30 noted, ‘Judges don’t appear to be very aware o f  financial 

compensation orders and what they are about’. B12 felt that ‘in the sense 

o f making provision for the loss o f a succession right subsequently, there 

isn’t a degree o f creativeness on the part o f  judges’. B4 felt that judges 

used other orders, such as lump sums, for compensatory purposes.

The few practitioners who cited financial compensation orders as 

common either felt ‘they are not that unusual’ '̂'  ̂ or that they ‘would be 

prom pted... if  there was an appropriate reason for making one’.̂ '’  ̂ Such a 

reason would include a need to guarantee maintenance, or possibly to 

compensate for the loss o f a pension entitlement. A few practitioners felt 

that pension orders made financial compensation orders redundant.

S23 felt these orders tended to be consensual in more affluent cases. 

S15 felt they were readily available because they are not costly. 

However, B12 noted that insurance costs could be prohibitive, 

particularly for older couples, so that judges often preferred to make 

pension orders.

S30.
For instance, S14 noted that “ people don’t think about it’.
S27.
S I 9.
S14 noted that ‘i f  you get a pension adjustment order, there is life cover on a party 

anyw ay or som e other death in service benefits, so they d on ’t bother really’.
Sim ilarly, B7 noted that ‘G enerally [Judges] tend not to think o f  financial 

com pensation orders. W hereas if  you are outside and you are negotiating and som ebody  
is getting € 2 ,0 0 0  per month maintenance, you are saying ‘W hat happens i f  Mr. Smith or 
Mrs. Smith dies, what are w e going to do?’ So those orders tend to be looked after in 
the consent or in the negotiated settlem ent’.
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Most common orders Least common orders

Financial com pensation  o rders  Financial com pensation  orders

SoNcilor Solicitor L«gal Aid Barntter

P rac titioner ty p e  P rac titioner type

Fig 98 Fig 99

ix. M ost and Least Common Orders: Sale o f  Assets

Five practitioners^'*^ cited orders for the sale o f  assets as among the most 

common, while six̂ "*̂  considered them uncommon {Figs 100-101). It is 

unclear whether this is because this order is infrequently used or because 

it overlaps with family home orders.

Practitioners feeling sale orders were uncommon considered that the need 

to house dependent children would generally militate against a sale o f  the 

family home, unless there was sufficient equity to purchase replacement 

accommodation.^'*^ B3 commented:

‘They w ould make an order fo r  sale where you w ou ld have older  

parties, children reared  and very little m ortgage on the fam ily  

home..., but not i f  there are children where there is an element o f  

dependency which w ill continue fo r  the foreseeab le  fu tu re... ’.

This order was cited by m ore men (3) than women (2), but this seem s insignificant 
given the low num ber o f  respondents.

The practitioners were evenly divided as to gender. Three were based in Dublin. The 
chronological breakdown was roughly as expected. Three o f  the practitioners did over 
50% family law work, and all did over 75%  divorce and separation cases as part o f  their 
family law work.

However, three o f  the practitioners who felt the order was uncom m on also thought 
orders for the sale o f  fam ily hom e were uncommon. Two practitioners felt orders for the 
sale o f  assets other than the fam ily home were uncommon, and the last m erely referred 
to orders for sale generally.

This was discussed above in the fam ily hom e section, but was raised again in relation 
to sales generally.
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B7 explained;

‘[I]t really depends on how much property there is. I f  there is 

plenty o f property they will divide the properties between the 

parties as opposed to directing sale. I f  there is only one property, 

normally a family home, the court tends to take the view that one 

or other party should be offered the option to buy the other 

out...

S6 concurred, noting that ‘If  you sell a house and you give two people a 

share where they can’t afford to buy a house each... suddenly you have 

got children with no h o m e ...’.

B13 felt judges ‘don’t... usually sell properties to make a lump sum ... 

available’, but others felt judges might do just that, using a mixture of 

orders to avoid selling or dividing assets such as farm. S2 commented:

‘I f  it is a farm he might say, "sell six sites and give this woman so 

much money to provide her with a home". Basically he is 

providing her with her share out o f the property as distinct to 

transferring the farm to her. That lump sum is the equivalent to 

the division o f the assets really

S25 felt that if  judges ‘can put a little pressure on for the husband to raise 

a lump sum on his land and pay that to the wife, they w ouldn’t force him 

to sell’.

Overall, it was clear that practitioners and clients could play a role in the 

granting o f  orders, either positively (by asking for orders, or by seeking a 

consent ruling), or negatively (by failing to agree, thereby leaving the 

court with no option but to order a sale).
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Most common orders: sale of assets Least common orders: sale of assets

Practitioner type P rac titio n er type

Fig 100 Fig 101

X. Most Common Orders: Other

Eight practitioners^^® cited other kinds o f  orders as among the most 

common {Fig 102). These included declaratory orders, where the court 

determines the respective beneficial entitlements o f the spouses to 

particular property (five practitioners);^^' exclusion orders (two 

practitioners) and attachment o f  earnings orders (one practitioner). None 

o f these will be considered further here.

Most common orders: other Least common orders

Secured maintenance orders

SokcKor (.agil Aid Bam tler Sobdlor Bsmsier

Practitioner type  P rac titio n er type

Fig 102 Fig 103

The practitioners w ere evenly divided as to gender. Four were based in Dublin. 
Three were interviewed at the Early stage, four at the M iddle stage and one at the Late 
stage. All but two did 76-100%  fam ily law work and all did over 50% divorce and 
separation cases as part o f  that family law work.

This power was previously exercised under the Married W om en’s Status Act, 1957, 
and is now exercised under s .3 6 (l)  o f  the 1995 Act and s .l5 ( l)(b )  o f  the 1996 Act. 
However, the court does not actually have to determ ine entitlements in order to make 
other orders under the legislation.
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xi. Least Common Orders: Secured Maintenance Orders 

• • •
Five practitioners {Fig 103) felt secured maintenance orders were 

made ‘really very rarely’. S 2 8  explained that ‘you look for if  possible 

the most straightforward order you can get, for two reasons; it’s the 

easiest one in terms o f executing and secondly if  you have a problem it 

can be the easiest one to act on foot o f .  This desire o f avoiding 

unnecessary complexity echoes remarks by other practitioners regarding 

other kinds o f  orders.

xii. Least Common Orders: Trust or Settlement Orders

Six practitioners^^^ felt trust or settlement orders^^  ̂ were among the least 

common, mostly due to complexity {Fig 104). S12 felt ‘judges will if at 

all possible to make a clean order... [I]f you start making settlements you 

will then have to have trustees and it is more complicated’. S4 noted, 

‘There are huge tax implications to that sort o f thing, so the judges are 

smart to avoid that’.

Two practitioners were male and three were female. All but one were based in 
Dublin and interviewed at the Late stage (although it is not suggested, given the small 
sample, that secured m aintenance orders are decreasing or less available in Dublin). All 
but one did over 75%  family law work, and all but one did over 75% divorce and 
separation w ork as part o f  their family law work.

B17.
For instance, pension adjustm ent orders, discussed above.
Two practitioners were male and four were female. Two were based in Cork and four 

in Dublin; all but one were interviewed at the Early stage. Am ounts o f  family law work 
dealt with varied, but all but one practitioner did over 75%  divorce and separation work 
as part o f  their family law work.

A vailable under s.9( 1 )(b) o f  the 1995 Act and s, 14(1 )(b) o f  the 1996 Act.
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Least common orders 

Trust or settlement orders

Least common orders: other

Practitioner type P rac titioner type

Fig 104 Fig 105

xiii. Least Common Orders: Other Orders

•) C*7

Nine practitioners cited other kinds o f orders as uncommon {Fig 105),
•j e g

but only residence orders were cited by more than one practitioner.

D. Statutory Standards -  Nature o f  Provision

i. Background

Practitioners were asked whether the level o f  provision made in divorce 

and judicial separation cases generally satisfied the statutory criteria.^^  ̂

Provision on judicial separation was originally required to be ‘adequate 

and reasonable’, but this was amended to match the divorce standard o f 

being ‘proper’. I n  the final questionnaire, practitioners were asked if

Three practitioners were m ale and six were female. Six were interviewed at the Early 
stage, one at the M iddle stage and two at the Late stage. All but two did over 50% 
family law work (seven did over 75%), and all did over 50% divorce and separation 
work as part o f  their fam ily law work.

Cited by three practitioners. A single practitioner cited each o f  the following: 
postponing the determ ination o f  the ownership o f  property, secured lump sum orders, 
maintenance pending suit, certain Succession Act orders, variation o f  ante-nuptial or 
post-nuptial settlem ents, declarations o f  beneficial interests based on contributions, and 
interim orders generally.

Discussed in Chapter 3.
Many o f the interviewees w ere unaware o f  this change, presum ably because this was 

dealt with late in the 1996 Act, away from the primary ancillary relief provisions. The 
interviewer only becam e aw are o f  the change late in the research, at w hich point the 
questionnaire was am ended to reflect the revised standard. Practitioners w ere initially
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the ‘proper provision’ standard was generally met in divorce and judicial 

separation cases, and whether they perceived any difference between the 

old and new standards injudicial separation cases.

//. ‘Proper Provision' Standard

36260 practitioners expressed a view on whether ‘proper provision’ was 

generally made in p r a c t i c e . A n s w e r s  were categorised as ‘yes’,̂ "̂* 

‘no’/^^ ‘to the extent possible’^̂  ̂ and ‘depends on the judge’. R e s u l t s  

are illustrated in Figs 106-109?^^

asked if  tiie ‘adequate and reasonable’ standard was generally met in practice in 
separation cases, and then if the ‘proper provision’ standard was generally met in 
divorce cases. All but ten barristers and eight solicitors answered the original, incorrect 
question.

The final version o f  the questionnaire asked: ‘The Fam ily Law Act, 1995, and the 
Family Law (D ivorce) Act, 1996, provide that the court must ensure that proper 
provision is m ade for the parties. Do you think this standard is generally achieved in 
practice? G ive reasons for your answ er’. This was followed by the question: ‘In your 
view, is there any difference between the ‘proper provision’ standard currently applied 
in Irish law, and the ‘adequate and reasonable’ standard previously applied under the 
Family Law Act, 1995?’ This second question made it possible to utilise the 
inform ation gained in response to the earlier, inaccurate question (see previous 
footnote). N one o f  the practitioners answering the ‘final’ questions distinguished 
between divorce and judicial separation in their answers, but due to the error, the 
findings discussed below in respect o f  proper provision must be limited to divorce only. 
In addition, som e practitioners who were not specifically asked w hether they felt there 
was a difference in standards volunteered com m ents on this issue, which were 
incorporated into the analysis o f  this question.

The rem aining practitioner did not make a categorisable answer to this question.
However, because o f  the initial questionnaire error noted above, it must be 

em phasised that most o f  the practitioners discussing proper provision did so only in 
relation to divorce.

That is, the proper provision standard is generally met.
That is, the standard is not generally met.
That is, given that resources will usually be inadequate to meet all needs properly.
That is, som e judges’ orders generally m eet the standard, while the orders o f  others 

do not.
Percentages relate to the practitioners giving a categorisable response to this 

question, and exclude the missing practitioner.
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Proper Provision: All G roups Proper Provision: Solicitors
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9 7 %

To extent

Fig 106 Fig 107

Proper Provision: Legal Aid Proper Provision: B arristers
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Fig 108

No opinion II 8%

Fig 109

The views o f practitioner groups varied {Figs 107-109). While roughly 

equivalent percentages o f all groups answered ‘yes’, solicitors in private 

practice were more likely than either o f the other groups to answer ‘no ’ 

(nearly twice as likely as Legal Aid s o l ic i to r s ) .L e g a l  Aid solicitors 

were much likelier to answer ‘to the extent p o s s i b l e p r e s u m a b l y  

reflecting the comparatively low means o f their clients. Roughly equal 

proportions o f private practice and Legal Aid solicitors felt it depended 

on the judge or court, while no barristers did.^^' Two barristers felt 

unable to express an opinion on the issue, because ‘proper provision’ was 

not defined.

16% o f  private practice solicitors compared with 8% o f  Legal Aid solicitors and 12% 
o f  barristers. When this is taken in conjunction with the higher proportion o f  Legal Aid 
solicitors answering ‘to the extent p ossib le’, one might speculate that the expectations 
o f  Legal Aid practitioners in this regard may be lower than those o f  the other tw o  
groups.
™ 50% o f  Legal A id solicitors compared with 34% o f  solicitors and 41%  o f  barristers.

9% o f  solicitors and 8% o f  Legal Aid solicitors.
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If  those answering ‘yes’ and ‘to the extent possible’ are combined, over 

three quarters o f  practitioners^^^ felt proper provision is generally made, 

so far as resources permit. Four more practitioners felt at least some 

judges met the standard. Few practitioners felt the standard was definitely 

not met.^’^

Hi. ‘Adequate and Reasonable ’ S tandard

41 practitioners^’'* expressed an opinion on whether the provision made 

in jud icial separation cases was ‘adequate and reasonable’, as originally 

required by the 1995 Act {Figs 110-113)?^^

A dequate  and  R easo n ab le  Provision A dequate  an d  R easo n ab le  Provision

All G roups Solicitors

0«p«n<ta on (udg*

7 .3%

To txWnt poM ttit 

29 3%

No 

7 3%

Fig 110

46 practitioners, 77% o f  the total num ber answering this question.
13% o f those answering the question.
Com parative regional analysis is not appropriate in this context, as the results would 

necessarily be skewed (as this question was alm ost totally confined to the Early and 
M iddle stages, excluding the large proportion o f  D ublin-based practitioners interviewed 
at the Late stage). Sim ilarly, while a good proportion o f  solicitors and alm ost all Legal 
Aid practitioners answered this question, com paratively few barristers did so (as again 
these were concentrated at the Late stage).

Percentages relate to the practitioners giving a categorisable response to this 
question, and exclude missing practitioners.

To txt«ni po M M  

20  8%

Fig  I I I
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A dequate  an d  R easo n ab le  Provision 

Legal Aid

To eirtent po»siDI« 

45 S%

Fig 112

A dequate  and  R easonab le  Provision 

B arristers

To eitent posstbl* 

333%

33 3%

Fig 113

The responses o f  practitioner groups varied {Figs 111-113). Most 

solicitors, and all Legal Aid solicitors, felt the standard was either met, or 

was met to the extent possible, while only two thirds o f barristers did 

so.^^^ Legal Aid solicitors were more than twice as likely as solicitors in 

private practice to feel provision was adequate ‘to the extent possible’. 

Only solicitors cited the judge as a factor.

Combining those answering ‘yes’ and ‘to the extent possible’, 85% of 

practitioners answering this question felt adequate provision is generally 

made, so far as resources permit. This exceeds the proportion who felt 

that the ‘proper provision’ standard was generally met. The overall ‘yes’ 

proportion is much higher than for ‘proper provision’, while the overall 

‘to the extent possible’ proportion is lower. This suggests that ‘proper 

provision’ is generally viewed as a higher standard than the ‘adequate 

and reasonable’ s t a n d a r d . T w o  thirds o f practitioners who expressed an 

opinion on whether there was any difference in practice between the two 

standards^^* also felt the standards differed.

H owever, a much sm aller proportion o f  barristers answered this question, as m ost o f  
these were interviewed in the Late stage, by w hich tim e the question had been amended.

This might be explained by variations in the Late stage, affecting the results for the 
‘proper provision’ analysis (since only one Late stage interview was conducted in 
respect o f  the ‘adequate and reasonable’ standard). However, when the results are 
limited to the Early and M iddle stages, the sam e phenom enon appears.

24 practitioners expressed a v iew  on this (12 solicitors and 12 barristers).
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iv. General Discussion o f  Statutory Standards

Practitioners expressed different views on the meaning of ‘proper 

provision’. B17 felt ‘[pjroper provision is only saying to do justice’. S30 

said, ‘I’ve always regarded the notion of “proper” as being synonymous 

with “appropriate”, but I don’t think it is really anymore’, and suggested 

the standard might be met by ‘some kind of vaguely equitable division of 

assets’. S6 felt that ‘a good order is one where neither party is totally 

happy or sad. But when you see an absolute winner, that is a bad order’. 

The subjective nature o f ‘proper provision’ was highlighted: B14 

considered

‘[NJobody knows what it means, to a man it means keeping his 

pension and half his house, to a woman it means getting the 

whole house and getting h a lf the pension... Provision can be 

made fo r  people; as to whether it is “proper ” -  nowhere in the 

legislation is the word “proper" defined ... [I]t is a term that will 

change with the change in culture... I  don't doubt that in another 

fifteen years the way divorce cases are being resolved will be 

totally different to what is happening now

B6 considered, ‘In circumstances where there isn’t that much to be 

divided out, “proper” means “proper in the division o f that particular 

case”, but not necessarily “proper” in the overall sense’. B15 feU ‘it 

comes down to the expectation of the parties and what they believe the 

assets are worth’, and that ‘whether it is objectively proper is impossible 

to measure’. B15 also felt that provision can be problematic because ‘it 

may leave the earning party in a much better position, because they have 

a much more flexible financial reality then the dependent spouse’, which 

judges could fail to recognise.

A significant number of practitioners either felt it was too early to say if 

proper provision was made, or that the relative newness of the legislation 

meant courts had insufficient practice at evaluating what provision was
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proper. Also, because so many early divorce cases involved parties who 

had long been separated, judges were not often faced with making a real 

decision as to what constituted proper provision. This difficulty was 

compounded by the high rate o f  consent cases.

Many practitioners emphasised that orders were necessarily

circumscribed by the parties’ means and the general financial and 

domestic context. B l l  commented: ‘Proper provision is highly 

subjective, it depends on the people’s assets, if  you don’t have these 

assets how can you actually provide?’ BIO felt ‘proper provision is a bit 

o f an ideal given the assets that people have’, while LAS7 considered 

that the standard was ‘really m eaningless’ in many cases. The difference 

between objective proper provision (generally an unattainable ideal) and 

subjective proper provision (making the best o f whatever assets the 

parties have) was repeatedly emphasised.

Practitioners generally felt judges did their best in difficult

circumstances. B13 commented, ‘Judges may be inconsistent at tim es... 

but I think all o f  them are well intentioned’. Commenting on the 

‘adequate and reasonable standard’, S7 felt judges ‘only get to hear it on 

the day’ and made orders ‘to the best o f their ability’, though ‘that is not 

to say that they don’t get it w rong’. There could also be considerable 

judicial variation. SI summarised matters; ‘A judge can’t be God and a 

judge is a human being... [T]hey are professionals and they are used to 

looking at the two sides o f every single coin, but they certainly look very 

practically as to how both parties can exist’. B2 concurred: ‘I think you 

get crazy decisions but that is going to happen anywhere... I think you 

depend on judges having a reasonable experience o f life themselves and 

you depend on reasonable practitioners to put the elements o f the case to 

a judge’.

Even practitioners who felt proper provision was generally made 

admitted there were exceptions. LAS 13 commented,
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‘When you say these questions to me, I  think o f  appalling 

circumstances, o f  people who will fle e  a courtroom crying and  

say "1 cannot live on that, this is a terrible travesty”, and all that 

kind o f  thing. But then they're the ones that stand out in your 

mind, whereas all the multitude o f  cases that are settled... will 

definitely be the general principle, so i f  you're asking me 

generally would proper provision be reached... I  would have to 

say "yes”...

Similarly, regarding the former ‘adequate and reasonable’ standard, 

practitioners concurred that ‘there are individual cases where the orders 

are shocking and every solicitor has had them ’^̂  ̂ or that ‘there’s a good 

thirty percent o f them where... that’s not fair, not reasonable. Not to any 

colossal degree, except for the very rare one which is m ad’.̂ *® S5 

concluded:

‘. . .  /  have never come away fee ling  that a client has done 

desperately badly out o f  a case. I  m ight have thought they would  

have done better, but I  have never come away fee ling  that it was a 

total fa ilure or a total loss fo r  the judge  to understand where my 

client was coming from ... I  have never experienced a dramatic 

division that I  have fe lt  was totally wrong ’.

Cases were distinguished in light o f  the resources available and also 

whether they had settled.^*' Some practitioners felt even a last minute 

settlement suggested the parties themselves were happy that proper 

provision was made, while others cited the lack o f appeals as evidence of 

this. The ability o f lawyers to gauge the appropriate level o f provision 

was seen as crucial. B8 commented,

” ^S6.

The question was in fact aimed at determining whether ju dges  generally made proper 
provision.

Some practitioners noted that this could equally be due to litigation fatigue or the 
lack o f  resources to pursue matters further.
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‘[A] lot o f  cases do settle and the lawyers dealing with those 

cases would be very experienced, so they could probably 

calculate what would be proper provision in those circumstances. 

One might say that it is a very expensive way o f  getting to proper 

provision, but they do get there

S23 considered;

‘In cases that are litigated, where both parties actually have the 

strength to persevere with the system and instruct lawyers and to 

put up the goodfight, they will get proper provision

Overall, this group felt judges mainly ‘got it right’, or within reasonable 

limits.

While the majority felt proper provision was generally made (subject to 

resources), several residual problems were highlighted. One concerned 

discovery: as S I8 commented, ‘if  you have somebody who swears a false 

Affidavit o f Means and you really don’t know where their money is, it is 

impossible to find it’, hence provision may not be ‘proper’.

The lack o f  finality attracted conflicting opinions. S22 felt it was unjust 

that a man, on separation, ‘could have resolved everything,... could have 

been extremely fair... and ... focused on [his] business and getting... 

back on [his] feet’ and then be deprived o f the benefits o f his hard work 

on divorce. However, S l l  noted that ‘often it would look like proper 

provision was made but afterwards collecting the maintenance has been 

impossible and the maintenance has been varied’ B9 pointed out that

The issue o f  discovery w ill be discussed in detail in relation to reform.
Similarly, regarding the former requirement o f  ‘adequate and reasonable’ provision 

under the 1995 Act, S24 noted that ‘as tim e goes by it turns out not to be as adequate as 
it was thought to b e’. This practitioner felt that ‘especially  at the separation stage ... the 
separation is all new and people are trying to get som ething sorted. They m ay rush 
through it. They m ay sign a consent order and they may do a separation agreement 
when they may only be separated a year... and in a couple o f  years’ tim e they find out 
that they need m ore’.
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the assets available for distribution at the time o f separation (or divorce) 

may not truly reflect what is (about to be) available.

Practitioners disagreed on whether provision tended to favour husbands 

or wives. M ost felt that children were prioritised where resources were 

limited, to the benefit o f the custodial parent. Consequently, some 

practitioners felt men could get a ‘raw deal’.̂ *̂  Others felt the home- 

making parent did worse, or at the very least, that m en’s position had 

improved. S17 considered that ‘up until the mid 1990s... there was a 

sense that men would end up with nothing after a separation and... that 

has definitely changed’. S8 felt that ‘proper provision’ was made 

‘[cjertainly from the point o f view o f children... Not necessarily from the 

point o f  view o f the spouse’. This was often because insufficient weight 

was given to domestic contributions. S28 commented that ‘it used to be 

very hard to get a wife up to or near 50% even though she was possibly 

the one who was going to be running the family afterwards, you know, 

the one who has the main responsibility... [Y]ou could never get it to 

that point either in settlements or in orders’. Discovery could also be 

problematic for the non-earning spouse. S3 noted, ‘because, in the Circuit 

Court anyway, they never make an order for costs, the wife nearly always 

has a huge legal bill because it probably has taken her maybe two or 

three years to take her to the point where she knows his financial 

circumstances’.

Some practitioners felt either party could suffer injustice, depending on 

the family situation. Selling the home might be unjust to the homemaker, 

while a deferred sale or residence order, though often necessary, could be 

unfair to the earner. Others felt that, even where it appeared that the 

earning spouse did less well than the custodial parent, this situation was 

ultimately likely to reverse itself, as earners tended to re-establish 

themselves financially while carers were burdened with ongoing family

S20.
This com m ent related to the ‘adequate and reasonable’ provision form erly applicable 

under the 1995 Act.
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expenses and responsibilities.

It was generally agreed that matters had greatly improved ‘compared to 

years ago, when judges didn’t want to hear family law cases and you
• 187ended up havmg to settle on unfair terms’. The prevailing view was 

that ‘The Circuit Court judges have come a long way’,̂ ** and were 

genuinely concerned to ensure proper provision was made, although 

some practitioners felt that the lack of provision would not necessarily 

deprive parties of their divorce. SI 1 noted, ‘The enquiry is always made 

but I have never seen a judge... refuse to give a consent divorce because 

he has felt that proper provision hasn’t been made for the children...’. 

827 felt some judges simply ‘do a rubber stamp job’ in consent cases, but 

others considered that ensuring proper provision was made in consent
■lOQ

cases ‘is the trust o f lawyers’, and that it would not be feasible for 

judges to investigate every aspect of the parties’ situations.

Although there was general consensus that the culture o f provision was 

changing, practitioners disagreed regarding future trends. Some felt the 

law was moving towards a matrimonial assets approach:

1 think in practice we are coming to a situation where there is 

almost, but not quite, a de facto doctrine o f  matrimonial assets 

being applied. I  think that is morally correct, I  think it is ethically 

correct and I  think it legally correct in the sense that the judges 

aren’t committed to that as an absolute, but they invariably tend 

to take it into account that property, no matter when, how or by 

whom it is acquired, is in the pot...

Others felt this would not necessarily benefit vulnerable spouses, 

particularly long-term homemakers, because o f increasing emphasis on 

self-sufficiency and on avoiding injustice to earning spouses.

LASIO.
LASIO.
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Practitioners felt divorce generally received more detailed consideration 

than judicial separation. S15 commented:

7  think there is a sense when the court is dealing with a 

separation that this is step one in a two-step process and that they 

still are spouses and there still is that connection between the 

spouses, and whatever residual entitlements people have, the 

courts are there to protect them. Whereas... in the context o f  a 

divorce, the judges are mindful that this is it, this is breaking the 

link between spouses, they are no longer spouses, they are losing 

pension benefits, they are losing inheritance rights and... they 

would certainly make an effort to be very careful

The prospect o f  new dependents may make it more urgent to deal as fully 

as possible with the rights o f  the existing f a m i l y . H o w e v e r ,  matters 

could be simplified where extensive provision was made on separation.

Views differed whether the ‘proper provision’ test differed from the 

‘adequate and reasonable’ standard originally applied in the separation 

context. Some felt there was at least scope for a clear difference between 

the two standards, depending on the judge’s a t t i t u d e . B 1 5  commented 

that the earlier standard ‘allowed the more conservative judges to be 

extremely conservative and... allowed the more liberal judges to deal 

with what was there and not with the kind o f  “reasonable requirements” 

sort o f  standard”. B12 said, ‘Adequate and reasonable conforms to the 

notion... that the dependant spouse should have accommodation and

S28 com m ented, ‘M y interpretation o f  proper provision in terms o f  the w ay it has 
been applied is that it is a level up in divorce cases. There is this feeling that everybody  
is go ing  to get on with different lives and possib ly  take on further spouses, maybe more 
ch ild ren ... [T]he proper provision there is that feeling that is going to be harder to go  
back and you m ay have other dependents to take into account afterwards’.

H ow ever, it is possible that judges, unlike many o f  the practitioners interviewed, 
w ere aware that the ‘proper provision’ standard had been applied to judicial separation 
in the 1996 Act. This w ould explain the lack o f  practical differences between orders on 
separation and on divorce, although it is equally possib le that no practical distinction  
betw een the tw o standards was ever really made.
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maintenance and that’s it. That’s a Dickensian attitude and I think the old 

standard was a Dickensian standard’.

Several practitioners emphasised the constitutional requirements for 

divorce. B16 felt the Constitutional emphasis meant the standard ‘may be 

a little more in the forefront o f the judge’s mind as a more formulated 

concept’ in divorce cases. However, B17 thought the legislative criteria 

for provision were more significant because they caused judges ‘to 

address their mind to a broad range o f  issues’.

Overall, the issue o f  proper provision is clearly fraught with difficulties, 

in terms o f both interpretation and application. Practitioners concurred 

that the judicial approach was rapidly improving in justice to both 

spouses. However, the outstanding difficulties, often arising from a lack 

o f adequate resources, and often apparently insoluble, mean that the 

standard for provision will continue to be problematic.

Part VI; Practitioner Views o f the Family Property System

Practitioners were asked for their views on the current system for 

property division and possible alternative systems. The principal 

objective was to discover whether practitioners felt the current system 

was (or was not) working well, whether there were advantages or 

disadvantages to the system that merited consideration in any discussion 

o f potential reforms, and whether any aspects o f the system particularly 

needed reform. Practitioner views on a possible change o f  marital 

property regime were also sought. These issues will be considered in 

turn.

Specifically  a change to a com m unity property system , though this term was not 
used in the questionnaire.
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A. O verall Practitioner Opinion o f  the Judicial Application

o f  Current Law

Practitioners were asked for their personal overall opinion regarding the 

manner in which the existing property provisions are applied by the 

c o u r t s . S u r p r i s i n g l y ,  given repeated emphasis on judicial 

inconsistency, a very high proportion o f  practitioners in all professional 

groupings, who responded to this q u e s t i o n , f e l t  judges generally did a 

reasonable job o f  applying the provisions, or applied them as fairly as 

possible given the com plex sociological and econom ic factors at play, or 

did their best in difficult circumstances. At least three quarters o f  all 

practitioners^^^ were ‘positive’ in this respect, while less than a quarter 

(‘negative’ practitioners) thought judges applied the current provisions in 

an inconsistent, unfair or problematic manner {Figs 114-117).

Overall Opinion: All Groups Overall Opinion: Solicitors

lncon«i*t«nl/ unfaW 

22 4%

Inconustsnt/ unfair 

25 0%

RtaaonabM/ fair 

75.0%

Fig 114 Fig 115

The questionnaire asiced, ‘W hat is your overall opinion on the way the property 
provisions are applied by the courts?’

The question was answered by all practitioners, but the responses o f  three barristers 
were not regarded as categorisable as their focus was on the overall equity o f  the 
division, rather than on the courts’ application o f  the relevant legislative provisions. For 
instance, B16 and B 1 1 felt that women tended to do better than men, but did not explain 
whether this was due to a biased approach by the courts, or sim ply to the inevitable 
exigencies o f  a situation where there was too little property to provide for all parties and 
where children had to be prioritised. B14 thought that m en’s rights were more respected 
than previously, but did not discuss the overall consistency or fairness o f  the courts’ 
approach to the legislation.
 ̂  ̂All percentages refer to practitioners answering the question, and do not take account 

o f  those who did not answer the question in a categorisable manner.
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O verall O pin ion: L egal Aid O vera ll O pinion: B a rris te rs

irtconMlent/ unfair

________

^ ________________ 633%

Fig 116

While the gender breakdown o f  ‘positive’ practitioners was in line with
^07

the overall gender breakdown, the ‘negative’ group was heavily and
- JQ O

disproportionately male. Overall, two thirds o f  male interviewees who 

expressed an opinion were ‘positive’, while one third was ‘negative’. 

85% o f  female respondents were ‘positive’, while 15% were ‘negative’. 

No clear reason appears for this.^^^

Geographically, the breakdown was generally as expected for both 

positive and negative g r o u p s . F e w e r  practitioners than expected were 

‘negative’ in Dublin,'** '̂ while more than expected were ‘negative’ in 

Limerick.'*^^ However, most ‘negative’ practitioners (and all practitioners

36% o f those feeling positively were male (compared with 39%  o f  the overall 
interviewees), while 64%  were female (compared with 61% o f  interviewees).

61.5%  o f those who felt negative were male (compared with 39%> o f the overall 
interviewees), while 38.5%  were female (compared with 61%  o f  the overall 
interviewees).

Although a link with general m ale dissatisfaction with the current property division 
system (alleged by lobbying groups) m ight tentatively be suggested, this does not seem 
to be borne out by the other findings o f  this survey. As has been noted, practitioners of 
both genders often felt that men ‘got a raw deal’, but equally, m any others, also o f  both 
genders, felt that female hom em akers also did so.

Excluding areas with very few  practitioners interviewed.
31% o f practitioners feeling negatively were based in Dublin (com pared w ith 43% 

expected). However, the three practitioners who did not answer this question were 
based in Dublin.

23% o f those feeling negatively were based in Limerick, compared with 7% overall.

Reasonable/ fair
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from Limerick)'*®^ were interviewed at the Early s t a g e , s u g g e s t i n g  that 

dissatisfaction decreased during the interview process/®^

An unduly high proportion o f ‘negative’ practitioners did 51-75% family 

law work/°^ while the proportion doing 76-100%  family law work was 

low,'*'̂  ̂ but this may again be explained by chronology.'*®* However, the 

same applied in relation to practitioners’ divorce and separation work,"*®̂  

and this cannot be explained by chronology/'®

‘N egative’ practitioners principally emphasised judicial inconsistency. S8 

said inconsistency ‘is not fair to people’, adding:

'It is hard enough fo r  them to bring proceedings and go to court 

and go through the whole process without knowing exactly what 

they are likely to get. People say  to me "does it depend on the 

judge, w ill he have a bad  day or whatever?  ”  You have to say it 

doesn  7 depend on whether he has a bad  day or not, but it 

depends on what ju dge  it is, that is not very fa ir  either

This perceived inconsistency led not only to unpredictability, but to 

increased costs. Negotiations were made more difficult and cases 

prolonged. B8 commented; ‘I think there is a huge lack o f  consistency. I 

think there is a huge lack o f  predictability and I think it is a hugely 

expensive way to organise your life’. Several practitioners stated they

H alf o f  the  D ublin  prac titioners w ere in terv iew ed  at th e  L ate stage.
404 5 9 0 /^^ com pared  w ith 47 .5%  o f  p rac titioners overall. 15% o f  those  w ith  negative 
v iew s w ere  in terv iew ed  at the M iddle  stage (com pared  w ith  21%  overa ll) and 15%  w ere 
at the L ate stage (com pared  w ith 31%  overall.

T h is possib ility  w ould  be stronger i f  a g rea te r p ropo rtion  o f  p rac titioners than 
expected  had expressed  positive v iew s at the L ate  phase , bu t th is w as no t so.
406 4 5 0 /g com pared  w ith  the expected  26% .

15%  com pared  w ith the expected  39% .
A lm ost all p rac titioners do ing  51 -75%  fam ily  law  w ork  w ere in terv iew ed  at the 

E arly  in terv iew  stage, w hile those do ing  over 75%  fam ily  law  w ork  w ere m ostly  
in terv iew ed  at the M iddle  and Late stages.

38 .5%  o f ‘n eg a tiv e ’ p rac titioners did 51 -75%  d ivo rce  and  separa tion  cases as part o f  
the ir fam ily  law  w ork (31%  expected). 54%  did 7 6 -100%  d ivorce  and separa tion  w ork 
(61%  expected ).

T he sam e degree  o f  b ias tow ards the E arly  stage  did no t app ly  in respect o f  the 51- 
75%  group , w hile  the 76 -100%  group  w as, if  any th ing , b iased  tow ards the E arly  stage.
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would prefer to settle, if  at all possible, rather than go into a court where 

anything could happen. S6 said;

7 think an awful lot o f  solicitors and practitioners don’t trust the 

courts and they will try and resolve it themselves... [Y]ou have 

certain amount o f  control when you are in negotiation but once 

you go before a judge you have no control... We try and keep 

them away from  the courts i f  we can

Practitioners also felt the institutions and structure of family law 

generally did not facilitate a proper application or consideration o f the 

relevant legal principles. The lack of judicial guidelines contributed to 

the inconsistency and unpredictability outlined earlier, although this 

might be partly overcome with proper reporting and restructuring. S14 

commented that judicial decision-making ‘is very arbitrary’ and that 

‘there are very few guidelines for practitioners or litigants as to what a 

court might do’; because cases were held in camera, ‘nobody really 

knows what goes on in the family courts... and their keeping o f statistics 

is disgraceful’.'*" S23 argued that ‘[t]he structure is far too opaque for a 

system of fairness and justice’, particularly given how fundamental 

family and property issues were to people’s lives. Structural issues were 

also identified by ‘positive’ practitioners. S27’s ‘main area o f criticism is 

where you have the hearing o f cases conducted over a number o f days, 

not necessarily consecutively, so you get disrupted hearings and 

disrupted evidence’; S25 went so far as to say that ‘the whole family law 

system is appalling’, advocating special family law courts, with judicial 

training.

While the vast majority o f practitioners were reasonably positive 

regarding the judicial application of the current law in respect of 

matrimonial property, this does not reflect unqualified approval. Very 

few practitioners expressed solely positive views, and even these were

As noted in the Introduction, this is likely  to change follow ing the enactm ent o f  Civil 
Liability and Courts A ct 2004.
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generally muted. The most positive comments were that judges ‘seem to 

exercise those provisions and options reasonably w ell’/ '^  or that the 

application ‘is reasonably fair. It depends on circumstances but I think 

most o f the time it is fair. You will always have a bad day’.'*’  ̂ S21 feU ‘it 

is not too bad at all actually. I just think that the system is expensive and 

by the time they pay all o f us there is less money available to them ’, 

while SI said, ‘Irrespective, the court will apply common sense and 

fairness, and will apply the legislation to support that. I think it probably 

comes at it from a little bit o f a different direction to what maybe the Act 

anticipated’. Some o f the most positive comments came from S I6, who 

stated ‘I think they are doing the best job  that is available. I don’t have a 

difficulty with it’, and LAS6, who said ‘I think they are good. Certainly 

adequate’. S12 considered that ‘judges want to do the right thing’, and 

continued:

7  think judges... try to get a fee l fo r  the parties before them and 

the fam ily and the property and they try to do w hat’s best, and 

most o f  the time they get it right because most o f  them are 

sensible, reasonable people. They ignore the Act but they look at 

the facts and try to do justice and mostly they achieve that, 

mostly ’.

Many practitioners emphasised the general lack o f resources. S28 

commented, ‘depending on w hat’s available financially I think courts 

make reasonable provision, they could be more generous in some 

situations’, and SIO said ‘They are fine really, just wish there was more 

property to go around’. LAS7 felt ‘the courts do the best they can with 

very limited assets’. B7 summarised matters:

7  think most judges are doing the best they can. [I]n a way i t ’s an 

esoteric argument. You can only deal with what is there and i f

“ ' ^ 55.
4 1 3  I  A
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two people want to live separately you have got to do the best you 

can to put a roo f over their heads

Responses from most other practitioners were heavily qualified, as the 

vast majority who expressed some general level o f satisfaction 

nevertheless stressed difficulties, caveats and residual problems, much as 

the ‘negative’ practitioners had done. In fact, the principal difference 

between the two groups often seemed to be one of degree rather than 

substance, with the ‘negative’ practitioners emphasising the reasons for 

dissatisfaction, and the ‘positive’ practitioners highlighting the reasons 

for satisfaction, while still identifying serious failings. Some problems 

were considered unavoidable: S13 noted that ‘even though the law is 

uncertain or the application o f the law is uncertain..., in many ways it 

has to be because there are so many factors that have to be taken into 

consideration. It would be unfair perhaps if the law was more certain’.

Several ‘positive’ practitioners nevertheless emphasised that there were 

‘exceptional’ cases. S9 considered that ‘you are going to get the 

occasional poor decision from a judge’, while SI 1 felt judges sometimes 

‘get it wrong’. B17 thought ‘most judges most of the time do their best’, 

but that ‘there are problems with some judges who have excessive 

prejudices one way or the other’ or ‘jump to conclusions and make snap 

decisions before they should.’ The effects of judicial conservatism were 

frequently noted:

'[PJerhaps some judges are inclined... to take on board all o f  the 

things that the person who is going to have to pay the money says 

about the difficulties, and attach a great deal more weight to that 

than even to the contributions, and therefore it is going to be a 

more conservative outcome. But it is not desperate or anything 

like that, you couldn’t say there’s anything terribly, terribly 

unfair, i t ’s ju s t very conservative as opposed to liberal
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BIO felt ‘judges have an unenviable task’, and concluded:

‘I'm  not trying to say that we ’re always happy with the judgm ents  

that M>e get, we very frequently a ren ’t happy..., you get bad 

decisions, judges have “o f f” days, judges get quirky, judges have 

days where they act a bit bizarrely... But 1 would have to say that 

i f  you take the range o f  possibilities in cases... as fa lling  10% at 

either side o f  a line, the number o f  instances in which judges 

d o n ’t come within that 20%... is very rare

W hile some practitioners emphasised the right o f  appeal as a means o f 

rectifying poor decisions, others noted that the appeal structure was not 

perfect, due to costs and because appeal judges were reluctant to reverse 

orders. S9 felt ‘you would only really advise your client to appeal if  you 

think they have been especially hard done by and that is rather unusual’.

A key problem for both ‘positive’ and ‘negative’ practitioners was how 

to ensure fairness to both the earning and home-making spouses, given 

the general lack o f means that would allow truly ‘proper provision’ for 

both. However, practitioners again disagreed as to which spouse was 

generally preferred. Those who felt men were unfairly treated 

em phasised the impact o f children’s needs on the division o f limited 

resources. Men could lose the family home, while women benefited from 

being the custodial parent and ‘from the fact that the courts are aware that 

their earning potential is not as great as their husband’s earning 

p o t e n t i a l B 5  also felt ‘pension adjustment orders ‘can work a 

harshness against the man occasionally’, as ‘it is unfair to give the house 

to the woman and then still give her fifty percent o f the pension’. Others 

felt women suffered because judges ‘ignore the domestic contribution’'̂ ’  ̂

and w om en’s lower earning power rendered them less able to secure their 

own future. LAS 11 commented, ‘The husband may get more credit

‘‘'^LASIO.
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because he worked, even though he may have fallen down in other ways. 

That can be overlooked, and the wife may not be fairly treated at times. 

For example, it’s difficult to buy out the husband where the wife hasn’t 

worked’. S l l  felt that, in the long term, the wife ‘almost no matter 

what she gets... rarely impoverishes the husband’, as ‘if  you looked at 

them ten years down the road, she’s ended up having to provide for the 

children and do all the bits and pieces... and he ends up better o ff than 

she does, in practice’. A particular difficulty concerned older 

homemaking wives with no employment history. B14 commented:

‘In my view it is not acceptable to say to these women “you must 

now go into the workforce and earn €50,000 a year", it is 

nonsensical... , and they are a group that colleagues feel 

sympathy fo r  because what do you do with them?... [TJheir whole 

being was rooted in this marriage. I f  the husband is a consultant 

or is a businessman, he has got there because this woman has run 

this ship... Now those women fin d  it very difficult, she has given 

her life to it. Her prospects fo r  re-employment and making a new 

life are slim...

A few practitioners felt that initial injustice to one spouse (such as the 

husband) might be necessary to prevent long-term unfairness to the wife 

and children.

Some practitioners considered that family law generally had improved 

significantly over the last decade. B13 thought current rules are ‘usually 

fairly applied’ but that the previous rules ‘were very badly applied’ as 

‘there was a tendency to make a property adjustment order far too easily 

without any compensation to the spouse who was losing out’. LAS9 said, 

‘It’s more fair than before... [T]he courts take account o f  the husband’s 

interest, and he will get something’. Several practitioners felt there had

This practitioner considered that ‘That isn ’t a criticism  o f  the judges as such, it’s just 
that the w ife  doesn’t have the m eans to look after her own interest -  that’s more o f  a 
social problem than a legal on e’ .
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been a shift in culture, though some felt the trend now favoured husbands 

while others felt it favoured wives. B14 felt ‘the culture has changed, 

men are not expected to leave the family home because they have 

become more vociferous as a cultural group, and there is an attempt at 

equality for provision... So the notion o f  getting anything free gratis 

from a woman's point o f view is gone’. However, S19 commented that 

ahhough ‘there is now a view that the law is more heavily weighted in 

favour o f  w om en,... really what is happening is that it is kind o f undoing 

about three thousand years o f inequality and there is an adjustment going 

on. I think in some cases men can come worse o ff than they have done in 

the past but I’m not entirely sure that they are worse o ff in the global 

sen se ...’

Overall, despite the apparently high approval rating for the judicial 

application o f current law, even positively-disposed practitioners 

identified serious causes for concern.

B. Advantages and Disadvantages o f  the Current Property

Division System

Practitioners were asked to identify the greatest advantages and 

disadvantages o f  the existing law in relation to property distribution.'*'* 

They were subsequently queried regarding possible alternatives and 

reforms to the current system. The objective was to ascertain whether the 

current system had sufficient advantages to justify retaining it, or was so 

seriously unsatisfactory that it should be reformed. The advantages and 

disadvantages cited will be dealt with separately below.

The questionnaire asiced, ‘What do you thini< are the greatest advantages to the 
current property division system ?’ It then astced, ‘What do you thinic are the greatest 
disadvantages to the current property division  system ?’
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i. Advantages to the Current System

57 practitioners expressed an opinion on the advantages o f  the current 

system.'”  ̂Responses were limited to a relatively small number o f  themes 

{Fig 118).

A dvan tage N u m b er o f 
practitioners''^®

P ercen tage o f  p rac titioners ''^ '

Flexibility 25 41%
Decision is reached 11 18%
Extensive court powers 16 26%
Other 19 31%
Fig 118: Advantages to the current property distribution system

Findings for practitioner groupings are illustrated in Figs 119-122.

A dvan tages of current system : all g roups A dvan tages of current system : solicitors

FtoxAiUy Dacision Povwrs Other FtoxibiWY Dacision Pcw nrt Othar

Fig 119 Fig 120

O f the rem aining four practitioners, S2 focused on the disadvantages o f  uncertainty, 
with a passing reference to  the need for som e flexibility which was not, however, 
considered sufficiently em phatic for inclusion in the ‘advantages’ section. S22 felt that 
there were no advantages to  the system, and LAS3 had no opinion. B l l  merely 
suggested a num ber o f  reforms.

Some practitioners identified more than one advantage.
Percentages are o f  the total num ber o f  practitioners interviewed, rather than sim ply 

the practitioners responding to this question.
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Advantages of current system; Legal Aid Advantages of current system: barristers

OtherFtexiMityOtherFtoxibMy

Fig  121121 F ig  122

Several practitioners felt unable to express an opinion on the advantages 

o f the system, either because they could not think o f  any or because they 

felt there were none. S22 stated, ‘I don’t think there are any pluses 

because I don’t think it should be done in such an adversarial manner’, 

and that ‘all this family law stuff should be taken away from the courts’, 

as the present legal system wasted time and involved people without 

‘sufficient expertise’ in dealing with family law issues.

Practitioners citing the extensive powers now granted to courts"*^  ̂

emphasised the dearth o f such powers under previous legislation and the 

lack o f  legislation prior to 1989. B1 considered ‘there are more reliefs 

available’ and that ‘women are protected a lot more than they ever were 

before’. S14 commented:

'Until 1989, the courts only dealt with financial contributions in 

deciding who was entitled to what in relation to any property 

including the family home... the courts have now very wide 

powers so they can take into account all the criteria listed in the

44% o f  those citing this advantage were m ale, w hile 56% were fem ale. An unusually 
high proportion o f  practitioners was based in Cork (37.5% , compared with the expected  
23% ). The factor was most heavily cited at the Early stage (56% ), which is clearly 
attributable to the high citation level in Cork. B ecause so few  Legal Aid solicitors cited 
this factor (again, for reasons unexplained), the citation level at the M iddle stage is low  
(12.5% , compared with the expected 21% ). This advantage w as unusually heavily cited  
by those doing 26-50%  fam ily law work (31% , compared with the expected 20% ), and 
also by those doing over 75% divorce and separation cases as part o f  their fam ily law  
work (75% , compared with the expected 61% ). It is hard to explain these variations.
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Acts... and place as much weight on... work in the home as 

financial contributions ...

Some practitioners cited specific powers as particularly important, both 

for finality and for the scope o f assets (such as pensions) that could be 

dealt with. The increased ability o f courts to protect homemakers was 

also widely cited; the 1989 Act had ‘revolutionised family law because it 

introduced the concept o f being able to take property which was 

unquestionably one person’s and give it to another person’ despite the 

traditional attitude that everything belonged to the spouse who had paid 

for it.'*̂  ̂ However, all practitioners emphasised that powers were only as 

effective as the courts exercising them. B17 commented, ‘Undoubtedly 

the courts now are infinitely better placed to achieve overall what is on 

balance a fairer result than there used to be. Whether or not we achieve 

that really depends on particular judges on particular days’. 

Consequently, ‘it is up to practitioners to keep reminding judges o f  what 

they can do’.'*̂ ^

Almost all practitioners citing flexibility and judicial discretion as the 

principal advantages o f the current system”*̂  ̂ cautioned that discretion is 

‘an advantage and a d i s a d v a n t a g e W h i l e  flexibility ‘allows all factors 

to be taken into account’, t h e r e  were ‘difficulties in trying to assess the 

outcome o f cases’. O v e r a l l ,  flexibility was regarded as vital to allow 

justice to be done in differing circumstances. It allowed judges to protect 

homemakers,'’^' and meant that ‘[tjhere is very little that they [judges] 

can’t do’ given the ‘legislation provides for lots o f different options to

8 6 .

B3.
The gender breakdown o f  practitioners was within 5% o f  that expected. More 

practitioners than expected were based in Dublin (56% , compared to the expected 43% ) 
and Ennis (12% , instead o f  the expected 6%), w hile none were based in G alw ay (11.5%  
expected). It is possible that the high citation level by barristers influenced the outcom e  
for Dublin, w hich could also explain the slightly higher than expected citation level at 
the Late stage (40% , compared 31% expected).
428  5 2 7
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cater for different scenarios’. L A S l  argued that ‘if  there was to be a 

rigid distribution o f assets based on particular percentages or whatever, 

then the particular needs o f ... dependents may not be capable o f being 

m et’. BIO felt that ‘some judges... are extremely ingenious,... they will 

come up w ith... really clever orders, and the flexibility and range o f 

remedies available allows them to do that’. S27 summarised matters;

‘[UJltimately it comes down to the discretion that the judge has, 

that’s an advantage and a disadvantage. But in the hands o f 

judges who are well trained and have a specialised interest in 

family law I think that that operates well; having a situation 

where the judge can take into account a wide range o f factors is 

an advantage rather than having too-set rules

For practitioners who felt that the principal advantage was ‘the making o f 

a decision’, r e s o l u t i o n  was both practically and psychologically 

beneficial. This group emphasised that ‘the fact that you can get some 

finality on it’ meant that ‘people can pick themselves up and move on’,'*̂ '̂  

and that ‘[a] decision is made and people can get on with their lives. 

Even if  it is a ghastly decision, it allows them to move forward’. B 8  

commented:

'The biggest advantage is that it does sort out the vast majority o f 

cases. There are very few  cases that are just going to go on and 

on and on and never be resolved, so it does bring a resolution,

O nly 27% o f  those citing this advantage were male (39%  expected), w hile 73% were 
w om en (61%  expected). This may be attributable to the sm all sam ple size. Geographic 
representation w as within expected bounds. O nly 9% o f  those citing this advantage 
w ere interviewed at the M iddle stage (21%  expected). This is due to the sm all number 
o f  Legal Aid practitioners citing this advantage, though it is not clear w hy so few  did so. 
45.5%  cited it at the Late stage (31%  expected); there is no obvious reason for this. This 
advantage w as m ostly cited by those doing 51-75%  fam ily law work (45.5% , compared 
with 26%  expected), and less cited than expected by those doing over 75% fam ily law  
work (27% , compared with the 39% expected). A ll practitioners did over 50% divorce 
and separation work as part o f  their fam ily law work.
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albeit at a price. There is some real consideration o f the parties ’ 

circumstances also, and that is important

Resolution could also be achieved through settlement, which the system 

encouraged'*^^ and for which it ‘provide[d] a deadline’/^ ’

Most practitioners simply seemed to feel that any system that gave some 

form o f resolution was advantageous. However, some felt the Irish 

system had some distinct advantages, generally connected with popular 

respect for the judiciary. S29 commented, ‘people do have respect for the 

courts and the judicial system and they tend to accept the verdict o f the 

judge as being final’. LAS12 stressed ‘[t]he power o f a court order’ and 

the ‘catharsis’ o f  a hearing, which could be equivalent to a 

‘psychological magic w and’ in its effects. The psychological aspect was 

also emphasised by LAS 13;

'[T]he courts... can't heal the scars, but they can... give finality, 

they can work out percentages, they can acknowledge 

contributions, they can give people a sense that although their 

marriage has ended and they might feel like a failure in that 

regard, at least what they've built together has been justly dealt 

with and provision has been made for the children and they both 

can feel a level o f security ’.

However, B 15 emphasised that most cases settle in any event, often with 

more generous provision than a court order.
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Practitioners citing ‘other’ advantages'*^* generally fell within several 

broad categories. The first o f these partly overlapped with the ‘powers’ 

and ‘flexibility’ groups, albeit with a different emphasis. B9 felt ‘you can 

try and give each party a secure basis for moving on into a relatively 

independent life’, particularly women.”*̂  ̂ Others emphasised fairness, as 

the system ‘tries to ensure that what has been accumulated in the 

marriage is divided out as best the court can’,'*‘*° and ‘definitely gives 

someone something out o f the asset’.'*'*' LAS9 felt both parties’ 

contributions were recognised, while S5 considered that financial 

contributions were no longer the sole criterion, to w om en’s advantage. 

S20 thought property division ‘has become more equitable’ towards 

husbands. S6 felt the main advantage was that the courts ‘can try and 

properly separate people’, effectively implementing a clean break.

Another group felt the main benefits o f  the system related to the calibre
• 442o f the judges, who ‘are generally fair and focused on doing their best’. 

These emphasised that ‘judges are very good, they tend to look at both 

sides o f the case’,'*'*̂  ‘have wide experience’'*'*'* and ‘have very much the 

right kind o f attitude towards dealing with cases o f  this nature, which 

is ... to try and address themselves to resolving as opposed to finding 

fault’.'*'*̂  This was echoed by several practitioners who felt the main

37%  were male and 63% were fem ale. G iven the m ultiplicity o f  advantages 
suggested , it is not surprising that the geographic breakdown differed considerably from 
that expected. A lm ost a third o f  those citing ‘other’ advantages did so at the Middle 
stage, w hich perhaps explains w hy so few  Legal Aid practitioners cited som e o f  the 
other advantages discussed above. A lm ost tw ice as many practitioners as expected did 
11-25%  fam ily law work, w hile lower percentages than expected did either 51-75%  or 
76-100%  fam ily law work. More than tw ice the expected proportion did 26-50%  
divorce and separation work as part o f  their fam ily law work, but the proportion doing  
76-100%  divorce and separation cases w as significantly down (47% , compared with the 
expected  61% ). This suggests that those m ost accustom ed to dealing with the system  for 
property distribution were inclined to limit the advantages to the first three outlined  
above.

O bviously, this m ight also be categorised under ‘flex ib ility ’, but the focus o f  the 
practitioner was on independence and parity for the parties, rather than discretion or 
court pow ers alone.
‘‘■*°S15.

S24.
L A S 10.
L A S l l .
S I 8.
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advantage of the current system ‘is that we don’t have to deal with the 

issues of proving what went wrong in the m a r r i a g e o r  that judges ‘no 

longer look at it from the point of view of the bad behaviour within a
, 447marriage .

Some practitioners commented on advantages in respect o f procedures or 

personnel. SI 7 thought legal costs were lower than in other jurisdictions. 

S29 felt ‘one advantage is independent, informed advice’, although 

noting that there could be a ‘pitfall’ where legal advice was poor. S20 felt 

the formality o f court procedures could actually be advantageous, as it 

‘focuses the mind and gives perspective’.

//. Disadvantages to the Current System

54 practitioners expressed an opinion on the disadvantages of the current 

system (summarised in Fig

Disadvantage N um ber o f  
practitioners^'*’

Percentage of  
practitioners*'^”

Unpredictability 19 31%
Delays/ procedures 11 18%
Lack o f  transparency 8 13%
Adversarial 6 10%
Other disadvantages 35 57%
Fig 125: Disadvantages o f  the current system fo r  property division

Clearly, some o f the above headings may overlap (for instance, 

‘unpredictability’ and ‘lack o f transparency’). However, practitioners in 

these groups emphasised different problems. ‘Lack o f transparency’ 

refers to a lack o f clarity as to how the system operates.'*^'

S26.
O f the remaining six practitioners (all solicitors), five felt that there were no real 

disadvantages to the system, or that ‘in an imperfect world it is as good as it gets’ (S26) 
or that ‘the advantages far outweigh the disadvantages’ (S32). The remaining 
practitioner, SIS,  did not address the issue o f  disadvantage in a categorisable manner.

Some practitioners identified more than one advantage.
Percentages are o f  the total number o f  practitioners interviewed, rather than simply 

the practitioners responding to this question.
For instance, due to the in cam era  rule and the lack o f  reporting.
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‘Unpredictability’ refers to practitioners’ inability to estimate the likely 

outcome in particular cases; this may be affected by the ‘lack o f 

transparency’, but may also result from other factors, such as changes in 

judges. Similarly, while the adversarial nature o f proceedings may result 

in delays,**^^ the focus o f those citing ‘adversarial’ factors was on the 

polarised and combative nature o f the system itself, while those citing 

‘delays/procedures’ focused on operational aspects o f the system.

Only a few practitioners felt unable to discuss the system’s 

disadvantages, mostly because o f  pragmatism. B1 remarked, ‘I don’t 

look at it from an advantageous or a disadvantageous point o f view. It 

would only be a matter o f “this is what we got and here we go’” . For 

most practitioners the disadvantages were manifold, and most cited 

several negatives, often intermingled: B8 referred to ‘the lack o f 

predictability, the lack o f consistency and the great expenses involved’, 

while S21 noted that the system ‘is adversarial. It is expensive. It is very 

stressful’. From such remarks a number o f broad headings o f 

dissatisfaction were extrapolated. Practitioner groupings are illustrated in 

Figs 124-127. Considering the frequent interview criticisms o f the 

‘adversarial’ nature o f proceedings, surprisingly few practitioners cited 

this as a disadvantage, and two thirds o f these were male.'*^^ Nearly 75% 

o f those citing ‘delays/procedures’ were female.

For instance, due to disputes over discovery.
O nly 39%  o f  respondents overall were m ale, so this w as unusual; how ever, given the 

sm all number o f  practitioners in question, it is not possib le to draw inferences. There 
w as a reasonable geographic spread, with all the major cities represented, except Cork. 
A ll but one o f  the practitioners were interviewed at the Early stage (the remaining one 
w as interview ed at the M iddle stage). A gain, how ever, the sm all number involved does 
not ju stify  an inference that the contentious nature o f  proceedings is perceived as less o f  
a disadvantage over the interview period. 66%  o f  practitioners citing this disadvantage 
did under 50% fam ily law work, though all did over 50% divorce and separation cases 
as part o f  their fam ily law work.

73% o f  practitioners citing this factor w ere fem ale (61%  expected), though it is not 
clear if  there w as any reason for this im balance. A ll but tw o o f  the practitioners were 
based in Dublin (6) or Cork (3). The chronological breakdown was roughly as expected. 
A ll but tw o practitioners did over 50% fam ily law work, and all but tw o did over 75% 
divorce and separation cases as part o f  that fam ily law work.
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Disadvantages; all groups Disadvantages; solicitors

Unpredictability Oelays/proceduret Other

Atfi'erMrial Lack of trarttparency

F ig 124

UnpredictabiMy Oelayt/proc«<lur«» Othei
Adversarial Lack of transparency

F ig  125

D isadvantages; Legal Aid D isadvantages; barristers

UnptedlctabiWy OatayWptoceduie* Othei
Adv«rsarlal Lack of transparartcy

F ig 126

Delay«/proc«dore» C
nal Lack of transparency

F ig 127

Practitioners citing ‘unpredictability’'*̂  ̂ repeatedly emphasised that 

‘when you have a judge determining the situation, there's a certain lack 

o f  certainty and it can be a ball in the air, in that it can go any 

direction’. T h i s  made it extremely difficult to advise clients, increasing 

the stress experienced by people who were already undergoing the 

trauma o f  marital breakdown. LASl  noted that people ‘really want to 

know, based on their particular circumstances, what the likely outcome 

o f  their case is and that can be very difficuh to predict in most cases’. 

B16 commented that people seeking legal advice on the probable

74% were female (61% expected). All but three did over 50% family law w ork and 
all did over 50%> divorce and separation cases as part o f  their fam ily law w ork (over half 
did over 75% divorce and separation cases). Almost a third were based in Cork (23%  
expected). Over half w ere interviewed at the Early stage, 26%  at the M iddle stage and 
21% at the Late stage. It is not clear whether this apparent decline sim ply represents the 
high proportion o f  Cork practitioners (64%) interviewed at the Early stage, or suggests 
an increase in predictability (not very strongly, if  so, as the 21%  citing this disadvantage 
at the Late stage is not all that much below the expected 31%).

LAS4.
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outcome ‘don’t really find themselves any the wiser’ since ‘the range is 

so great that the answer is as wide as the question’.

Although the legislation sets out factors to be considered in making 

orders, ‘the lack o f a definite structure or context or guidelines with 

regard to how the judges are to reach their decisions’”̂^̂  remained a real 

problem for many practitioners. The general view was that there was ‘too 

much discretion really... [T]here seems to be too much o f a variable, 

which seems unjust’.”*̂ * Consequently, ‘you are never one hundred 

percent sure about real property... or the amount of maintenance. It all 

depends on the circumstances’.'*̂  ̂ Some practitioners felt this uncertainty 

inhibited settlement.

As in relation to the system’s advantages, unpredictability and flexibility 

were generally seen as two sides o f the same coin. Discretion was both 

essential and problematic. B17 noted, ‘If the court is going to do its best 

to be fair, it’s going to need a fairly broad range o f fairly strong powers, 

so there’s always the possibility in particular cases that the powers will 

be used in an unfair manner... but... how do you balance certainty and 

justice in a particular case...’. S8 thought running a case was ‘very much 

taking a shot in the dark’. Unpredictability also resulted from judicial 

inconsistency. S4 commented, ‘It is too vague and it depends very much 

on what judge is sitting’.

Much unpredictability resulted from the lack o f transparency. Two 

factors were identified; the lack o f authoritative judgments, and the lack 

o f proper reporting due to the in camera rule. SI 5 said, ‘if we had more 

judgments from the court, if  we had judgments coming out regularly and 

consistently, it would make our jobs much easier... It would allow us to 

have a stream of guidance’. S29 commented, ‘It seems to me odd that my 

confidence in advising people is based on bar room chat and having a cup
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of coffee with colleagues and dealing with counsel in the course o f 

settlements... The in camera rule defies logic in my view’. S28 felt that 

‘because o f the in camera rule, and because not every decision is 

publicised,... it is hard to get an idea of how orders are made and what 

the standard is’. S28 noted that ‘information is exchanged all the tim e’ 

between colleagues, but that this did not assist the public, legal 

researchers or policy makers.

The adversarial nature of the system was heavily criticised. Practitioners 

felt it was inappropriate for family situations and merely polarised the 

parties. LAS 13 commented,

‘[I]t churns through people as numbers... It encourages them to 

be adversarial, to take positions. They jostle, they horse trade, 

they try and gain advantage, and that's not a very cultured or a 

very sympathetic way to approach people who have shared time 

together, maybe raised children together and now fin d  themselves 

in the hands o f  a lawyer ’.

S9 criticised the system for relying on aggressive and ‘rancorous’ cross- 

examination. Although judges tried to avoid this, ‘where they relax it too 

much it gives rise to appeal to the High Court’. S o m e  practitioners 

thought ‘family law should be taken out into a separate forum 

altogether’,'̂ '̂ and that a mediatory or inquisitorial system would be 

preferable. One"*̂  ̂ thought arbitration would facilitate settlement, make 

matters less adversarial, and reduce procedural problems such as delays.

Delays and procedural issues were also highlighted. The general view 

was that ‘there are horrendous delays coming to court’'*̂  ̂ and that 

‘[d]elay and the uncertainty pending delay’'̂ '̂* constituted a major

B4,
S5.
LAS 12.
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problem. Practitioners also criticised ‘the cumbersome nature o f the 

proceedings’/^^ ‘[a]ll the pre-trial procedures’"*̂  ̂ generally, and the ‘dire’ 

nature o f  ‘some o f the courtroom s’."*̂  ̂ A few practitioners felt delays 

could be beneficial. S29 thought ‘delays ease settlem ent’, while S I8 felt 

delays meant ‘a lot o f the bitterness has gone out o f the situation and 

people are far more in tune with what they n eed ... or what is achievable’. 

However, the majority felt delays meant people’s ‘nerves are shot to

Delay was attributed to various causes, particularly problems with 

discovery. Practitioners felt penalties for non-disclosure should be much 

stricter, as ‘people can drag the case on forever and make settlement 

impossible and then not be penalised for it’."*̂  ̂ This in turn increased 

costs. Others thought ‘[t]he control o f  cases is very bad’,'*̂ '* often ‘due to 

the inefficiency o f  the judges’."*̂ ' B12 thought the real problem was 

inadequate resourcing, noting that delays in Dublin were greatly reduced 

by having a specialised Family Law Court with dedicated judges sitting 

constantly. In other areas, family law is only accorded a few days a 

month. LAS6 agreed:

‘You get two days every three months and chances are you are 

down there all ready to go and you find  yourself number 

seventeen on the list and you are not going to be reached this 

month or next month and then you can go on like that for two 

years. In a sense those people in those circumstances are forced 

to make arrangements and agreements that maybe they do not 

want to but they have to try and salvage something quickly 

because the court is not going to get to deal with it, but that is 

basically a problem for outside Dublin

“̂ S15.
' “ S15.
‘“’’ S17.

B11. 
^^^Bll. 
^™S16. 
”̂ S16.
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Both these practitioners felt strongly that there was a great need for 

dedicated family courts outside o f Dublin, with proper time allowed for 

hearings.

Many o f the ‘other disadvantages’ may be categorised into sub-groups. 

The first o f these might be termed features o f  the system, and is largely 

related to the lack o f time to deal with cases thoroughly and evaluate 

proper provision. Lack o f  time could lead the court to take short cuts, for 

instance, in valuing properties. However, prolonged hearings also 

increased costs, particularly where expert evidence (for instance, from 

accountants and valuers) had to be obtained.

The lack o f finality or o f  a ‘clean break’ was cited as a disadvantage by a 

few practitioners, as was a lack o f skills appropriate to dealing with 

family law on the part o f  both practitioners and judges. B14 considered 

that family law ‘is an area o f  law that requires different skills from 

lawyers, particularly barristers. It requires the skill to run a case in court, 

the skill to negotiate, the skill to get your head around a lot o f m inutiae... 

and... dealing with fairly upset and difficult people. The management 

skills in relation to people are very important’. B14 felt barristers and 

judges should receive psychological training to manage people ‘in crisis’. 

This need was graphically described;

‘[TJhere should be a huge input to understand that people are 

afraid, they are suffering, they sweat, their mouths are dry, they 

cry, they fulminate, they attack you because they transfer the stuff 

onto you... and that starts at half nine every morning, so you have 

to have a system whereby you control them, control their anxiety, 

control the length o f time you have with them, that they feel you 

can present the information they want to present. And we also 

have to be able to absorb information because they keep telling 

you things all the time, you have to be constantly sifting... they 

are telling you all this information and they keep firing it at you
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and there’s more and more and more coming, and then you have 

to be able to go in and either negotiate or... So what 1 am saying 

is, i f  you are a personal injuries lawyer, the price o f a broken 

thumb is €7,500, the price o f a broken ankle is whatever... This is 

much more difficult work’.̂ "̂ ^

The psychological aspect also received some attention from practitioners 

emphasising what might loosely be termed ‘application factors’, that is, 

factors connected with the judicial application o f the legislation rather 

than the law itse lf For instance, S7 noted the psychological effects o f 

giving evidence, commenting that even a ‘genuine person... can be a 

disastrous witness and they can not impress the judge and that still leaves 

the judge with the power to determine what happens their fu tu re ...’. 

Judicial psychology also had to be taken into account, as a judge might 

focus on conduct without really being aware o f  the reasons for it,‘*̂  ̂ or 

might ‘not take on board certain argum ents’,'*’'* or ignore the statutory 

criteria'*’  ̂or be swayed by emotional responses.'*’^

Yet again, potential injustice to either spouse, usually resulting from a 

lack o f resources, was a major concern. The implications o f resource 

issues have already been discussed, but it was striking how many 

practitioners stressed the potential impoverishment o f  women, often 

citing evidence from other jurisdictions. The needs o f older, homemaking 

wives were particularly emphasised. Although practitioners thought 

hardship to men was also endemic, they felt this was the inevitable result 

o f  resource issues, and that ‘judges (especially women judges) are now 

trying to restore the balance’. I n j u s t i c e  to women was considered to 

arise from social factors in many cases, particularly the undervaluing o f 

‘w om en’s w ork’. B9 commented:

B 14.
L A S13.

LASS.
8 2 .
L A S7. 81 3  went so far as to suggest adding a legislative provision that property 

transfer orders should not be made without considering the issue o f  com pensation.
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7 don’t think that w e ’ve even studied adequately the results o f  the 

social impact o f  people staying at home minding children. I  think 

the government has a vested interest in not studying that because 

they have all these women staying at home fo r  free, raising the 

new generation fo r  free, not looking fo r  pension rights, not 

looking fo r  any form  o f  positive discrimination and they don 7 

really want to know how much it is affecting people... ’.

Other miscellaneous disadvantages cited related to ‘the lack of
478counselling’, conduct (including financial misconduct) not being taken 

sufficiently s e r i o u s l y t h e  blurring o f property and other issues such as 

access and custody"*^  ̂ and, simply, the inevitable outcome of an 

adversarial system -  ‘if you do go to court there is going to be a loser and 

somebody is going to end up griping’.'**'

C  Practitioner Views on Community Property-type Marital

Regimes

Practitioners repeatedly emphasised the disadvantages of the existing 

discretionary system, including its inconsistency, unpredictability, 

opaqueness and adversarial nature. This suggested they would be 

favourably disposed towards alternative approaches, such as a 

community-type regime. Practitioners were therefore questioned to 

ascertain if this was the case. To avoid influencing interviewees’ 

responses, the question was phrased as neutrally as possible. Because it 

was uncertain how many practitioners were familiar with community
482property, this term was not employed, and the question was designed 

to represent the basic community property approach of sharing post-

L A Sll.
S28.
LAS 10.
S8.
In the event, a surprisingly high proportion o f  practitioners proved fam iliar with 

com m unity-type regim es, and m any responded to the question by asking i f  it related to a 
com m unity o f  property system .
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marital acquests, with maintenance for children as a separate issue.'**  ̂

Because most interviewees were coming to the interview ‘cold’, this 

section must be regarded as something o f a ‘straw poll’, representing 

only the ‘gut’ reactions o f interviewees.'**'*

The question was answered by 60 o f  the 61 interviewees.'**^ The 

considerable majority'**  ̂ o f all practitioner groups preferred the existing 

discretionary system (Figs 128-131), although some practitioners'**  ̂ felt 

that there were advantages and disadvantages to both approaches.

Community Property v. Equitable Redistribution Community Property v. Equitable Redistribution

All Practitioners Solicitors

Advs/disadvs to •ach

Corrvn •ytlam  pr«( Current system praf

Fig 128 Fig 129

Community Property v. Equitable Redistribution Community Property v. Equitable Redistribution

Legal Aid Barristers

Current system pref

Current system pre(
Corrvn system pref 

23 S%

Fig 130 Fig 131

There are, o f  course, different types o f  com m unity regim e, and as the question could 
not aim  to cover all o f  them, a generic approach was adopted. The final version o f  the 
question read, ‘In your opinion, is the present system  better or worse than a system 
giving the parties autom atic equal shares in any property acquired after the marriage 
(apart from maintenance)? Why? Give reasons for your answ er.’

One should, however, note the possible psychological tendency to react negatively to 
an unfam iliar concept.

The rem aining practitioner, LASS, did not believe that such a system would ever be 
applied.
486  'y  '37 practitioners.

13 practitioners.
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An unusually high proportion o f  those preferring community property 

was male,'**® while more women”*̂  ̂ and fewer men'*̂ '̂  than expected felt 

there were advantages and disadvantages to both systems.'*^' There were 

also regional"*̂  ̂ and chronological variations, with preference for the 

present system declining over the three interview s t a g e s . T h i s  may 

simply reflect the preponderance o f barristers at the Late stage rather than 

an increasing discontent with the existing system, as there was no clear 

trend in respect o f  those preferring a community system.'* '̂' Numbers 

feeling that both approaches had advantages and disadvantages rose at 

the Late s t a g e , a l s o  probably due to the proportion o f barristers 

interviewed then. However, it is unclear why more barristers fell within 

this category.'*^^

A majority o f those doing most family law work preferred the current 

system.'*^  ̂ Community property was most popular with those doing 26-

50% were niale (39%  expected) and 50% w ere female (61% expected).
69%.

^®°31% .

One might tentatively posit that men tend to prefer certainty and predictability, or 
that they feel a com m unity system is fairer, but this can certainly not be concluded from 
the interviews conducted for this thesis, particularly given the small sam ple size and in 
the absence o f explanatory material. O f the five male practitioners who gave reasons for 
preferring com m unity property, two cited certainty and three cited fairness, while the 
three women who preferred the com m unity system all cited certainty as the reason for 
this. O f the 14 male practitioners who preferred equitable distribution, five cited reasons 
o f  flexibility, seven cited fairness and two cited other reasons.

For instance, all the Galway based practitioners felt that the current system was 
preferable, as did all but one Lim erick practitioner, whereas all other locations with 
more than one practitioner showed mixed results.

69% o f  those interviewed at the Early stage preferred the present system , compared 
with 58% o f those interviewed at the M iddle stage and 53% interviewed at the Late 
stage.

Com munity was preferred by 14% at the Early stage, 25%  at the M iddle stage and 
16% at the Late stage. However, only 12 practitioners were interviewed at the M iddle 
stage, and only three o f  these clearly preferred a com munity approach.

17% were interviewed at the Early stage, 17% at the M iddle stage and 32%  at the 
Late stage.

Put another way, 54%  o f  those preferring the present system were interviewed at the 
Early stage, 19% at the M iddle stage and 27%  at the Late stage, (the expected 
breakdown was 48% , 21%  and 31%). 40%  o f those preferring com m unity property 
were interviewed at the Early stage and 30%  each at the other two stages. O f those 
feeling that there were advantages and disadvantages to each system, 38.5%  were 
interviewed at the Early stage, 15% at the M iddle stage and 46%  at the Late stage.

Over 60% o f those doing 51-75%  and 76-100%  family law work preferred the 
current system.
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50% family law work,'*^* perhaps because it would sim plify matters for 

those with less expertise. In terms o f  practitioners’ proportion o f  divorce 

and separation work, the majority o f  all groups preferred the current
499system.

/. Property Systems: Reasons fo r  Preferences

The vast majority o f  practitioners who preferred the existing system cited 

reasons o f  flexibility^®^ and fairness for doing so {Fig  732).^®' Solicitors 

mostly emphasised fairness, while barristers emphasised flexibility. 

Practitioners preferring community were nearly evenly divided between 

certainty and fairness {Fig 133).^^^

Equitable Redistribution: R e aso n s  for P reference  

All G roups

Community Property: R easo n s  for P reference  

All g roups

F le x itM y

37

54.1%

Certainty

Fig 132 Fig 133

25%  o f  those in this group preferred com m unity property, com pared with 19% o f 
those doing 51-75%  family law work and 17%> o f  those doing 76-100%  family law 
work.

75%  o f  those in the 26-50%  divorce and separation work group, 60%  o f the 51-75% 
group and 61%  o f  the 76-100%  group. 25%  o f  those in the 26-50%  divorce and 
separation group preferred com m unity property (but this only represents a single 
practitioner). 16% o f  those in the 51-75%  divorce and separation group preferred 
com m unity property, while 17% o f  those in the 76-100%  group did so. All practitioners 
feeling there were advantages and disadvantages to both system s did over 50%  divorce 
and separation work as part o f  their family law work.

Cited by 14 practitioners (38%  o f  those preferring this system). Seven practitioners 
were private practice solicitors, two were Legal Aid solicitors and five were barristers. 
H alf o f  the practitioners in this group who cited flexibility did over 75% family law 
work; presum ably this was due to the large num ber o f  barristers who fell into the 76- 
100% fam ily law work category. Only 7% o f  the practitioners citing flexibility (1 
practitioner) did 51-75%  family law work. 64%  o f  those citing flexibility did more than 
75% divorce and separation work as part o f  their fam ily law work.

Cited by 20 practitioners (54%  o f  those preferring this system). 70%  o f  practitioners 
citing fairness in this context did over 50% fam ily law work, and 85% did over 50% 
divorce and separation cases as part o f  their fam ily law work.

One barrister did not give any reason for preferring com m unity property.
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Practitioners citing advantages and disadvantages to both systems also 

mainly emphasised flexibility and fairness in respect o f equitable 

distribution, and certainty in relation to community property (Figs 134- 

135).^^^

A dvantages of Equitable Redistribution 

Practitioners citing advs/disadvs of both system s

FaimeM

FlexibiWy

soo%

A dvantages of Community Property 

Practitioners citing advs/disadvs of both system s

OtMr 

1 11 %

F iirn eu

22.2%

F/g 134 Fig 135

Overall, those commenting on the merits o f equitable distribution cited 

fairness and flexibility as its main advantages, while practitioners 

commenting on community property emphasised certainty and fairness 

{Figs 136-137).

A dvantages of Equitable R edistribution A dvan tages of Community Property

Overall Citation Levels Overall Citation Levels

2 9 4 %

Mrtamty

Fig 136 Fig 137

O f the 13 practitioners w ho felt there were advantages and disadvantages to each 
system , 12 expressed a v iew  on equitable distribution and nine did so in relation to 
comm unity property.
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a. Views o f  Practitioners Favouring Equitable Distribution

While both flexibility and fairness were cited in support o f equitable 

distribution, these headings inevitably overlapped; indeed, each may be 

subdivided.

Practitioners concerned by community property’s lack o f  flexibility felt it 

‘would be too crude’. L A S  12 thought ‘every property situation is 

subject to individual considerations’ and that ‘[y]ou have to look at 

everything on its m erits’. B15 felt ‘there are too many variables to just 

introduce a crude mechanism o f saying it would have to be 50% ’. B17 

considered that ‘it would obviously benefit some dependent people and 

equally prejudice some independent people, and I’m not sure it would do 

so on any rational basis’. B13 disapproved o f mandatory requirements 

‘because it’s like trying to fit square pegs into a round hole’, ‘tends to 

work unfairly’ and ‘could lead to laziness’, as ‘judges need to think about 

a case’. B 1 1 commented,

‘A marriage is not a property concept, it is about a family unit... 

and the purpose is to nurture each other and perhaps to rear a 

family. So an automatic equal division gives nothing perhaps to 

the mother who is rearing the fam ily and it may not help the 

children to be properly nurtured. It doesn’t really take account o f  

peoples ’ needs or how those needs might change ’.

B2 thought a ‘blanket automatic rule’ was undesirable, although a 

rebuttable presumption o f equality might be considered.

Some practitioners feared equal distribution would reduce the 

breadw inner’s ability to provide. SIO referred to ‘the goose that laid the 

golden egg’, arguing that ‘[i]f you split everything 50/50, it w on’t be 

possible to pay a wife maintenance because if  there is a 50% division o f

B 1 2 .
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assets, clearly the husband’s capacity to provide has diminished’. S16 

noted that post-marital acquests might include a business, and that ‘if  you 

divide it 50/50, you dispose of the income’.

Fairness and justice were a key concern. Most practitioners argued that 

equal division could lead to injustice in the light o f needs, conduct and 

contributions. It also ‘might produce greater inequality ultimately’,̂ ^̂  as 

‘the other spouse might have significant resources which were acquired 

before the marriage or outside the marriage... [which] might be highly 

relevant to how assets acquired during the marriage should be 

deployed’.

Many practitioners outlined practical situations where equal division 

might result in injustice. LASS felt equal division could be unfair to a 

long-term homemaker who had ‘put an awful lot into the marriage’, and 

that division should also take account o f ‘how the children are going to 

be maintained... the nature o f the marriage, the length of the marriage’, 

whether there were children and when property was acquired. SI 1 and S7 

felt equal division could penalise the ‘dutiful’ spouse while conferring 

rights on the undeserving, such as an alcoholic or unfaithful spouse who 

had contributed nothing to the family. S29 summarised matters;

7 think the approach that I  believe exists, whether formally or 

informally, o f  a tendency towards equal division with adjustments 

fo r various factors, is more representative o f  justice. I  have a 

distinct dislike to anything that happens automatically. The 

continental approach is that it is better to have the certainty o f  

rules, and i f  you get into it, you know what the rules are, and it 

works. But all o f  my training, all o f  my thought process and all o f  

the jurisprudence that I  have absorbed leans towards the view

Many com m unity property system s, for instance, that in France, exclude business 
assets from the com m unity fund, but this may lead to the opposite problem that a spouse 
who effectively  supported the earning spouse in establishing the business m ay be unable 
to share in the benefits.
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that every case has to be looked at and individual adjustments 

made for individual circumstances. I can certainly see 

advantages, I can certainly see ease o f process, but /  can see 

enormous injustice as well. Certainly my legal philosophy would 

be that there has to be some individual accounting when you 

come before the system -  otherwise, why bother? ’

Concerns with justice took many forms. Several practitioners thought 

equal division might be appropriate for some assets, such as the family 

home, but not for others. Others thought inherited assets should be 

excluded. Some feared that even an optional, default system o f equal 

division could be abused; S23 was ‘concerned about spouses contracting 

out o f  property rights at an early stage o f  their relationship where they 

didn’t have children and life hadn’t developed’, as this ‘tends... to be an 

advantage to the stronger individual in the rela tionship ...’.

Some practitioners thought automatic equal division might amount to a 

‘gold-diggers’ charter’, arguing that ‘you could have a situation where 

somebody gets married just for the sake o f getting their hands on 

property and walking away with 50% o f it’.^”* Excluding pre-acquired 

assets would not resolve this problem as this could also be unjust, and a 

couple might well buy assets after marriage with pre-acquired money. 

Several practitioners thought a minimum marriage duration before 

applying equal division might reduce exploitation. S18 commented, ‘if 

the marriage lasted five years, then 50/50 might not be okay... If the 

marriage lasts ten years it may be getting okay. If  it lasts 20 years, it’s a 

lifetime’.

Practitioners repeatedly emphasised that equal division could be unfair to 

home-makers who had lost out on career opportunities through caring for 

the family; LAS5 felt a 50/50 division was unfair ‘when that person is 

left without the skills to look after themselves, or are perhaps at an age

S8.
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where they cannot acquire those skills, and the husband who has been out 

there the whole time is not at a disadvantage at all’. B16 felt equal 

division ‘wouldn’t take account o f  the fact that women tend to forego 

employment opportunities and they might come to the end o f  a marriage 

after 20 years with far less prospects than men and... if  they have an 

equal division o f the assets, they might find themselves in a situation o f 

not really being able to maintain those assets or having to eat into those 

assets more so than the m en’. S21 noted that ‘a woman may have given 

up her job or worked less so she wouldn’t have developed the chance for 

promotion’, while her husband might have ‘a good jo b ’ and ‘a well- 

developed career’. B14 emphasised that ‘things aren't equal after 

marriage’, due to w om en’s child-rearing role, and that while equitable 

distribution could seem ‘harsh and arbitrary’, at least ‘there is an attempt 

to allow people to set out the nuances o f  every different case’. However, 

some practitioners also noted that not all wives had a heavy child-rearing 

burden, and some did not contribute to property acquisition at all, 

potentially making equal division unfair to their husbands.

Concern for children was a recurring theme. LASl commented, ‘If the 

property is owned equally between parties on a 50% basis then that may 

put difficulties in providing for dependent children in the future’, while 

SI thought ‘the only time that you could ask that there would be a clear 

50/50 division would be ... if  you have a husband and wife and no 

children and both are very independent people. After that if  there are 

children involved there are so many aspects that have to be taken into 

account’. B5 felt equal division ‘w ouldn’t work’ because it could deprive 

children o f a home if  the w ife’s share o f the equity was insufficient to 

acquire new accommodation.
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Hi. Views o f  Practitioners Favouring Community Property

Practitioners favouring community property thought it would be a ‘very 

sensible’ ®̂̂ and ‘fair’^'^ way o f resolving matters. M ost emphasised 

certainty and fairness; those citing certainty generally focused on the 

advantage o f  knowing the financial implications o f  marriage from the 

outset. LAS 10 commented, ‘You would at least know the state o f play 

before going into m arriage’, while B7 felt ‘it takes the uncertainty out o f 

it for people, people know what they are signing up for’. B8 said ‘you 

would know what you were getting into and you could organise your life 

with greater certainty’. S14 thought community property ‘would be 

better... because it would lessen litigation and cut down rows and 

argum ents’.

Practitioners emphasizing fairness felt it was good ‘that the courts can 

take into account that one partner was able to earn the money, was able to 

put together the fortune, because o f the other’s efforts’.^" They also felt 

that a community system ‘is more in keeping with the content o f 

marriage, that it is a partnership, fifty-fifty’,^'^ and stressed that domestic 

support could play a vital role in increasing the fam ily’s earning power. 

B3 commented that a business may be ‘substantially aided and abetted, 

not just by input but the very fact that you are in a partnership and that 

you allow that time, that freedom, and you take on certain burdens that 

the other side doesn’t ’, noting that ‘there might be equality out there but 

most women have the responsibility o f childcare’.

Some practitioners felt equal division should be optional, not 

compulsory. B8 advocated a system allowing people ‘to opt into it’, '̂^ 

but LAS6 thought a presumption o f equal division should apply, and that 

people should ‘have to fight to get out o f  that presum ption’.

S32.
^'“ S22.

S22.
^'“ LAS6.

N ote, how ever, the concerns o f  S23, discussed above, regarding the potential for 
abuse by a dominant partner.
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Even those favouring a community approach did not perceive it as a 

panacea. Many echoed the concerns o f pro-equitable distribution 

colleagues regarding potential unfairness, and were keen to exclude 

assets owned prior to the marriage or acquired after the relationship 

ended. S32 felt it was ‘very difficult to be absolute’ because o f  ‘the 

human factors’ that might lead to injustice, for instance where ‘you have 

the workaholic man who is out 24 hours a day accumulating wealth and 

the woman who lunches in an Armani suit with a Prada bag’ who does 

not contribute to the acquisition o f  property. Overall, however, this group 

preferred equal division to judicial discretion; as B7 noted, discretion 

‘gives a judge the power to do what people might regard as the decent or 

moral thing but o f  course that also has its pitfalls’.

iv. Views o f  Practitioners Citing Advantages and Disadvantages to

Both Systems

Practitioners in this group thought automatic equal division would 

promote certainty and equality, but could lead to injustice and to a failure 

to meet needs. Overall, therefore, there were ‘pros and cons’ to each.^*'* 

LAS 11 felt community property ‘[i]deally... would be a good system, 

but it could lead to inequity, you need to be able to consider the 

circumstances o f  the case’. BIO thought that ‘[i]n certain instances, if  you 

had greater predictability, it would solve things’, but at other times ‘you 

need the flexibility o f  orders’.

Many practitioners echoed points made by the other groups, discussed 

above. Some felt certainty ‘would certainly make our job  easier’, in terms 

o f advising clients, ‘because we would simply be saying that if  the asset 

was acquired afterw ards... it is fifty/fifty. We would not have to consider 

what an individual judge would say on it’.^'^ However, there was 

considerable concern for fairness, particularly to homemaking wives and

LAS7.
B4.

466



to spouses who made the bulk o f the marital contributions, or where there 

were inherited assets. B1 thought equal division ‘generally... would be 

good, but that would not take into account earning capacities or fault and 

sometimes people are there for a catharsis and it is important to them ... 

so any system would have its benefits and problem s’. Conduct was 

mentioned by several practitioners; S9 considered ‘there are certain 

situations whereby people’s behaviour is so atrocious that they should be 

punished by having the family home completely taken away from them 

without any financial redress’.

The importance o f  expectation received some mention. BIO felt 

com munity property ‘would have advantages insofar as a lot o f family 

law has to do with expectation’ and that it would be beneficial if  people 

‘knew that was what was going to be their lot and that that was what they 

could expect’. S26 thought community property ‘would certainly be good 

from the point o f  view o f clarity, at least everybody entering into a 

marriage contract would know what would happen if  the relationship 

came to an end’, but added, ‘I don’t think that there is anything equitable 

about 50/50’.

There was some concern that automatic equal division could lead to 

attempts at evasion, through the concealment or reduction o f assets,^ 

contracting out o f  the s y s t e m ^ o r  attempts to exclude certain assets 

(such as the family home) by purchasing them prior to marriage.^'* B4 

felt excluding pre-acquired assets could lead to injustice, because it took 

no account o f post-marital contributions. S30 noted there could be 

difficulties where property was acquired after marriage with assets 

accumulated prior to marriage.

Short-term marriages were also an issue; S31 thought ‘there are a lot o f 

gold diggers out there, there are a lot o f  nine-day m arriages’, making

"" ’ BI O.
S1 5 .

5 1 8  o n
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equal division inappropriate. S28 asked, ‘Is it fair that a spouse o f two 

years gets the same benefit as a spouse of 25 years?’ S I5 thought 

community property could be appropriate ‘if it is any marriage o f any 

length’, but ‘if you were only married for two or three years they might 

look at who paid for what’.^’̂  S4 felt ‘there is... something wrong if 

there is a marriage o f six months and you get 50%’ (though this danger is 

reduced where division is limited to assets acquired after marriage). 

Overall, this group thought any principle of equal division would have to 

allow for situations where there was ‘some kind of gross inequity or any 

special circumstances’.

D. Suggestions fo r  Reform

Practitioners frequently commented on aspects of the system for property 

division which they felt were problematic or needed reform, but a formal
521 522question on reform was also asked. In response, 50 practitioners 

made suggestions for reform. Where clarification was requested, it was 

emphasised to participants that reform suggestions could relate to any 

aspect o f the property division system, including substantive law, legal 

procedures, conduct of legal personnel or the judiciary, or any other 

matter. Consequently, a large number o f very varied suggestions were 

made, particularly as some practitioners made multiple suggestions. 

Some common themes emerged {Fig 138), though it was not possible to 

categorise all suggestions.^^'*

O f course, in a short marriage the marital fund is likely to be limited.
S31.
Practitioners were asked, ‘If you could make any one reform to the current property 

division system , what w ould it be?’
27 solicitors, nine Legal Aid solicitors and 14 barristers. M ost o f  the remaining 

practitioners felt unable to offer suggestions.
D espite the phrasing o f  the question.
Passing com m ents on problem s with the current legal approach which were made 

elsew here in the interview  (for exam ple, on the disadvantages o f  the existing system ) 
were not included for analytical purposes unless the speaker had clearly stated that, in 
his or her opinion, reform w as necessary (in the event, only three practitioners, S5, B 1 1 
and B 12, made sufficiently  strong com m ents).
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R eform N u m b er o f 
p ra c titio n e rs” *

P ercen tag e  of 
practitioners*^^

Court procedures 15 25%
Discovery 9 15%
Information^^* 9 15%
Prom otion o f  settlem ent 6 10%
Division/presum ptions 6 10%
Less adversarial resolution 5 8%
Judicial training 5 8%
Clean break^^"^ 3 5%
Facilities 3 5%
Practitioner training 2 3%
Other reform s 11 18%
Fig 138: Suggestions fo r reform

Categorising the suggested reforms proved problematic as many issues 

could fall into more than one response category. For instance, several 

practitioners felt there should be heavy sanctions for inadequate or 

delayed discovery, which might have been classified as relating to either 

‘discovery’ or ‘sanctions’. H o w e v e r ,  since most o f  the practitioners 

raising the issue o f  sanctions were apparently really concerned with 

improving discovery, they were categorised accordingly.

Some related but separate concerns were hard to distinguish. For 

instance, some practitioners advocated ‘less adversarial resolution’ and 

others stressed the need to ‘promote settlement’. These concerns overlap 

but ultimately stem from different approaches. ‘Less adversarial 

resolution’ includes suggestions for an alternative court or dispute

Som e practitioners identified more than one advantage.
Percentages are o f  the total num ber o f  practitioners intervievi^ed, rather than simply 

the practitioners responding to this question.
78%  o f  those citing this reform were female. All but w ere based in Dublin (though 

the general issue o f  discovery was frequently m entioned by practitioners in all areas in 
the general interview process). One third o f  practitioners were interviewed at the Early 
stage and two thirds at the Late stage.

Cited by seven solicitors and two Legal Aid solicitors, but by no barristers. The 
largest groups were based in Dublin (4) and Cork (3). There seemed to be a decline in 
citation levels over the interview period, with five practitioners citing this issue at the 
Early stage, three at the M iddle stage and only one at the Late stage. The practitioners 
did a mixed am ount o f  family law, but all but two did over 50% divorce and separation 
cases as part o f  their family law work.

Cited by a solicitor and two senior counsel. Two practitioners were male and one 
was female. Two were based in Dublin and one in Cork. One was interviewed at the 
Early stage and two at the Late stage. All did over 50%  fam ily law w ork and over 50% 
divorce and separation cases as part o f  their family law work.

A proposed sub-category o f ‘sanctions’ was eventually abandoned.
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resolution system (for instance, compulsory mediation or specialised 

family courts). ‘Promotion o f settlement’ refers to suggestions for 

enhancing settlement within the existing legal system (for instance, by 

compulsory settlement meetings).

Concerns could also be ‘disguised’ by the language used, making it 

necessary to consider in depth what the practitioner was ultimately 

‘driving at’. For instance, three practitioners felt that the in camera 

provisions were in urgent need o f  reform, but were ultimately concerned 

with the rule’s effect on the availability o f  information on court rulings 

and proceedings. These suggestions were therefore classified with 

suggestions for better case reporting and proper judicial guidelines under 

the heading o f ‘inform ation’.

Some categories are straightforward. ‘Court procedures’ refers to 

suggestions regarding the operation o f  the current system;^^* suggestions 

regarding discovery might have been included under this heading, but 

were felt to merit a separate category. ‘Clean break’ refers to finality in 

litigation. ‘D ivision/presumptions’ includes suggested principles of
• • • ^^9 • • • »

division. ‘Judicial training’ refers to the need to train judges either in 

family law generally or in dealing sympathetically with parties in family 

law cases. ‘Practitioner training’ refers to a similar need to train 

p r a c t i t i o n e r s . ‘Facilities’ refers to the arrangements made for hearing 

cases and handling settlement negotiations, including improving court 

buildings. ‘Other reform s’ includes miscellaneous reforms suggested by 

one or two practitioners only.

Practitioner groups differed considerably in relation to the reforms cited 

{Figs 139-142). Some discrepancies are suggestive: one might posit that

For exam ple, issues such as delays in hearing cases and procedures relating to certain 
orders, such as pension adjustment orders.

For instance, whether a presumption o f  equal division should apply, or whether a 
com m unity regim e should be adopted.

Although only tw o practitioners are cited above as suggesting this reform, the issue 
o f  practitioner suitability and the lack o f  appropriate training was m entioned elsew here  
in the interview process by a sufficient number o f  practitioners to merit noting as a 
separate issue.
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‘discovery’ and a ‘clean break’ are less o f  an issue for Legal Aid 

practitioners as so many o f their clients have limited means anyway.^^'* 

‘Information’ may be less problematic for barristers due to their 

extensive court work and access to informal information sources (for 

instance, collegial discussion). Barristers might also be less concerned by 

the adversarial nature o f proceedings, given their training and job 

function, though this does not tally with their concern to promote 

settlement. As barristers and judges receive similar training (judges 

generally being appointed from the bar), barristers might not perceive a 

need for further judicial training.

Suggestions for Reform 

All practitioners

Suggestions for Reform 

Solicitors

V v \

Fig 139 Fig 140

Suggestions for Reform 

Legal Aid

Fig 141

Suggestions for Reform 

Barristers

Fig 142

The need for further information on the operation o f  the property division 

system, may be discussed under three sub-headings: the amelioration of

This does not take account o f  the possibly extensive means o f  clients’ spouses.
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the in camera rule, the adoption of judicial guidelines^^^ and better 

reporting o f decisions. The three headings are clearly connected, as in 

order for judicial guidelines to be effective, they must be promulgated 

through accurate and consistent reporting, of which there is currently a 

dearth due to the in camera principle.

Practitioners in this group were concerned that ‘There is no way of 

recording, of seeing where things are going’ This was 

disadvantageous to judges as well as practitioners. S23 felt ‘proper 

reporting of family law cases... would assist for the purpose o f advising 

clients, legal research and analysis of the information’. S23 also thought 

‘public scrutiny’ was ‘very important for justice’, and that ‘reporting is 

the first step because then we will all know what is happening and can 

analyse it and come to decisions on how best to improve the service’. 

SI 1 felt proper reporting would mean ‘a bit more certainty’, and would 

also expose, and thereby prevent, ‘more extreme’ decisions.

Practitioners seeking proper judicial guidance thought ‘we should have at
C T O

least a good idea o f what criteria is being applied in a case’, and 

wanted guidelines either from ‘a few authoritative judges’^̂  ̂ or ‘drawn 

up jointly between judges and the Courts' Commission’ '̂*® that set out the 

criteria applicable to decision-making in a uniform manner. This would 

create certainty and enable practitioners to advise clients properly.^'” It

Judicial guidelines might be regarded as a more substantive request than the other 
two, as it relates to the need for a statement o f  legal principles, rather than the mere 
publication o f information. It is included under the ‘information’ heading as the focus o f  
those practitioners who cited judicial guidance as their chosen reform largely related to 
their concern to know how current legal rules would be applied, which in turn affected 
their ability to advise their clients.

The primary concern o f  those citing reform o f the in camera  rule was the increased 
availability o f  information, although S30 did also comment that ‘The notion that you 
apparently can’t appeal to professional bodies over misconduct... is an absurdity’. This 
difficulty is addressed by s.40 o f  the Civil Liability and Courts Act, 2004.

S5.
LASS.

” ’ SI3.
LAS4.
LAS4.
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would also give judges ‘more assistance in relation to how they should 

decide these cases’.

Reforming the in camera rule would have the effect of ‘loosing up the 

availability o f information’.̂ '*̂  Total abolition o f the rule was not 

advocated, as many practitioners felt it performed important functions. 

S29 commented,

‘[I]t would be very difficult fo r  people to go into the private 

minutiae o f  their lives and details about their children and  

finances knowing that a press group is there or... people 

unconnected with the case taking notes, so that rather than 

preserving anonymity is possibly the greatest difficulty. It is a 

huge inhibitor in people giving testimony

S23 agreed, saying ‘families should be protected from exposure in the 

media or otherwise’.H o w e v e r ,  practitioners were confident that this 

difficulty could be overcome. S29 suggested ‘court appointed reporters 

who are trained in extracting the relevant information’. S23 thought ‘a 

group o f experienced practitioners, judges, lawyers and law informers 

would be able to come up with a formula of information which should be 

extracted in each and every case so that an orderly record of what occurs 

in our courts could be kept’. S12 went further, advocating media 

reportage on an anonymous basis.

O f all the procedural issues identified, discovery received most emphasis. 

The general view was that discovery ‘has become a bit of a nightmare... 

even in the simplest of cases,... it should be quite transparent... It has

Only one practitioner argued strongly against the reform o f  the in camera rule. B l 1 
commented, ‘I am completely against lifting that ban because... it is such a private part 
o f  people’s lives, it should be protected and preserved. I would not be keen on even a 
limited form o f reporting’.

At the time o f  writing, many o f  the concerns raised by this group o f  practitioners, in 
respect o f  the in cam era  provisions, have been addressed by legislation (s.40 o f  the 
Civil Liability and Courts Act, 2004, discussed in the Introduction).
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gone mad... [and] out o f control’. T h e  procedure had become ‘very 

cumbersome’ and ‘quite expensive’,̂ '*’ and was ‘a huge delaying
c^o ,

tactic’. S15 felt clients could become obsessed with the idea that the 

other party was ‘hiding something’, and that lawyers feared being sued 

for negligence if they failed to ‘comb through everything’. The prevailing 

view was that ‘someday they have to take on discovery’/'*^ as this ‘would 

cut down on... the sheer length of time that some cases take, the sheer 

degree o f difficulty, waste o f time, waste of effort’.

The most frequent suggestion for reform related to sanctions for non- 

compliance. Some suggestions were quite forceful. B9 said,

7  would sanction, penalise people who do not make proper 

disclosure, and I  would do that in a way which would ensure that 

it wasn 't worth their while, so that any thing that wasn 't disclosed 

or that emerged subsequently, they would lose outright or they 

would lose such a proportion o f  it that it wasn 7 w>orth their while 

in concealing it

B11 thought ‘there should be penalties for non-disclosure of assets and... 

they should be higher than they are at present because people can drag 

the case on forever and make settlement impossible and then not be 

penalised for it’. S16 suggested having cases monitored by a court 

official to see if discovery was necessary and was being complied 

with.^^' B17 felt that ‘a more formalised arrangement or more systematic 

structure’ for the exchange of information would help. This should aim 

‘not just to give people a detailed picture of the reality o f the situation but 

also to see to what extent things are in agreement and what is an issue’.

S I 6 .  

^ ^ '816.
550 b i 7
551 S I6. This might be compared with the suggestions for case management made by 
some practitioners in the ‘court procedures’ section.
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The other main procedural suggestion related to the system for hearing 

family law cases. Three practitioners focused on the lack o f specialised 

family courts outside Dublin/^^ arguing that the lack o f family law days 

in most Circuits led to huge backlogs o f  cases. S5 thought ‘family law 

should be taken out into a separate forum altogether’; S25 suggested 

‘separate family law courts’. S31 thought ‘something like having a judge 

assigned to a particular case... might focus people a bit m ore’.

Delays in hearing cases were criticised, and attributed to insufficient 

family law days. Two practitioners raised the manner in which cases 

were h e a r d , p a r t i c u l a r l y  the inadequate time given to them. B15 

thought a system o f ‘case management’ by the court ‘would save a huge 

amount o f  money for the parties at the end o f the day, and stop people 

having unrealistic expectations’. M o s t  other suggestions related to 

technical points such as consent procedures and valuations.

Practitioners wishing to promote settlement generally felt that ‘there 

should be built-in incentives for parties and their lawyers to be more 

constructive about settling cases at an earlier stage’. S u g g e s t i o n s  

included awarding costs against people who insisted on fighting and then 

did less well than they might have done in settlement. B4 argued in 

favour o f ‘mandatory conferencing’, meaning ‘mandatory assessm ent... 

before it gets to the court, to see if  it can be solved by an assessor rather 

than the courts’, to be conducted without the involvement o f lawyers. 

The assessor would evaluate the likely outcome o f the case, and the 

parties would proceed to court subject to the risk o f costs being ordered 

against them.^^^ LAS 12 advocated building ‘a more concentrated

This issue was not included in the ‘less adversarial’ category as the focus was on 
‘getting through the list’ rather than the manner in w hich cases were conducted.

These were not included in the ‘judicial training’ category as the issue appeared to be 
the tim e given  to cases, rather than judicial ability to deal adequately with fam ily law or 
em otional issues.

Several practitioners made suggestions along this line, for instance, in relation to 
discovery or settlem ent procedures.
^̂ ®SI3.

B4 noted that costs currently do not constitute ‘a great risk because the courts are not 
generally awarding costs in these cases. Both parties bear their ow n costs, w hich does 
not put an im pedim ent to bringing litigation, and I think there must be an im pediment to
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opportunity for negotiation, other than at the door of the court’, into the 

running of cases. B14 proposed ‘a mandatory parallel system of 

settlement dates, in other words I would not allow a case to get beyond 

stage A unless there was an attempt to settle at that stage. It should be 

tracked by the court, and the financial documentation etc. should all be 

available at the correct stage’. However, B17 noted that the information 

needed to settle a case may often be unavailable, due to difficulties with 

discovery.

Those advocating ‘less adversarial resolution’ usually focused on 

mediation. S22 thought ‘there should be separate facilities where people 

could try and resolve these differences’, and that family issues ‘should be 

dealt with in a family court which perhaps should not involve lawyers at 

a ir. However, separate advice would still be needed for both sides. S14 

suggested making mediation mandatory, but B3 commented that 

sufficient mediators would be essential for this to work, as people who 

had to wait for the service would simply ‘get more entrenched’.

Only six practitioners suggested changing property division principles or 

presumptions. B6 commented, ‘I think I would be urging consideration to 

be given to the idea o f a community of property but I am not saying that I 

would advocate it’. B7 expressed approval of the approach adopted in 

White V White, and advocated ‘a mandatory division on a 50/50 basis 

post-marriage’ as ‘people know where they stand with such a division’. 

B7 thought demands on the legal system would eventually necessitate 

equal division anyway, or it would become unworkable. However, B7 

still felt that exceptions should be allowed in ample resources cases and 

where resources were inadequate to meet needs.

More conservatively, BIO advocated a presumption of joint ownership of 

matrimonial assets, leading to ‘a shift in the whole burden’ o f proof 

Non-matrimonial assets could be dealt through equitable distribution.

b r in g in g  l i t i g a t i o n . . . ’ .
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Two practitioners thought property division should reflect marriage
c c o

duration, either through a ‘graduated scale’ or a rule that spouses in 

short marriages should generally not obtain more than 50% o f the 

a s s e t s . L A S S  advocated a right o f  residence in the home for truly 

destitute wives.

Three practitioners advocated introducing some sort o f  ‘clean break’, at 

either the parties’^̂ ° or the court’s d i s c r e t i o n . B 1 2  felt spouses who 

have relied on an agreement or decree should not have to ‘remain 

insurers for a lifetime’, ‘no matter what hardship is suffered afterwards’. 

However, even B12 conceded allowing further applications could be 

permissible in respect o f assets that were not legally available on 

separation.

Practitioners advocating judicial training felt there was a real need for ‘an 

improvement in the standard o f the judiciary and how the judiciary deal 

with these cases’. S 2 7  thought ‘there should be judges specifically 

assigned to family law on a permanent basis. They should be properly 

trained and they should be doing it all the tim e’. They should also have ‘a 

reasonable workload so they can give proper thought to the cases’ and 

write judgments. Judges also needed training to reduce personal 

reactions to issues, and to avail fully o f  advisory resources, such as 

expert evidence. Judicial personality was also highlighted. As S12 

bluntly put it, ‘[a] lot o f them don’t like family law’. S25 commented, 

‘there are judges on the bench who should never be allowed to hear 

family law cases because their personalities don’t allow it’, either due to 

lack o f  empathy or because they were more focused on clearing the list 

than dealing with cases sympathetically. S31 felt ‘judges should be 

perhaps a little bit more sympathetic to people coming into their court 

room, who are feeling very vulnerable’, and that ‘judges particularly

S I 8 .

LASS.
S4.
B8.

562 c  n
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should try to be pleasant... because these people are not used to going to 

court,... they are very personal things to them’. They also needed to 

understand that how they treated people had implications for justice and 

future cases. S25 commented; ‘what the judiciary have to realise is that 

they are not islands,... what they do gets out there in the public domain 

very quickly and affects then how people look at their case and how far 

they are willing to go in pushing what they are entitled to’.

Two practitioners felt practitioners needed more education in how to deal 

with family i s s u e s . S 2 5  felt the increasingly lucrative nature o f family 

law attracted practitioners who were not necessarily well-suited to it. S6 

suggested there should be a separate qualification to practise family law, 

with ‘psychological training for solicitors to deal with people in 

emotional states,... people should be qualified to act as family lawyers, 

almost mediator type, to stop the matter going into court in the first 

place’.

A large variety o f other reforms were s u g g e s t e d . C o n c e r n  was 

expressed that the lack of proper consulting rooms caused clients to feel 

exposed and pressurised during settlement negotiations. S3 considered 

sanctions ‘absolutely vital’ to avoid people playing the system and 

prolonging cases for years. LAS 10 felt there should be ‘more recognition 

for work in the home’. Other possibilities included enhanced State 

support, more focus on conduct, and reform of Legal Aid to prevent costs 

being deducted from awards. Finally, the issue o f judicial discipline was 

raised by SI2, who felt that ‘[p]ower that is untrammelled has to be open 

to abuse’. However, ‘this has to be done delicately... taking into account 

the sensitivities and the rights of judges’. The in camera rule arose again 

in this context, as ‘[t]he problem with family law is that it is in private, so 

no one ever knows publicly what you are doing except the parties to the

This concern was echoed by other practitioners, who did not go so far as to cite it as 
an area in need o f  urgent reform.

Due to constraints o f  space, not ail suggested reforms are discussed here.
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Chapter 5

Quantitative Analysis o f Irish M atrimonial Property Provisions:

Case File Data*

Part I; Introduction

No statistical data is currently available with regard to the outcomes o f 

divorce and separation cases in Ireland. There is no record o f the types 

o f ancillary property orders made in divorce and judicial separation 

cases, or o f the criteria applied in making such orders. There is also a 

dearth o f information regarding the outcomes o f settled cases. This 

renders legal analysis o f the current property division provisions difficult, 

if not futile, since comments are necessarily speculative or based on the 

few reported cases. A key objective o f  this thesis was to try to fill this 

gap through use o f a case questionnaire, as outlined in the Methodology.

Part II: Client and Marriage Profiles

In order to place the research findings in context, and to obtain an 

approximate profile o f  spouses in marital breakdown cases, practitioners 

were asked to provide general details o f  both spouses.^

A. Client Gender and Gender Roles

Interviewed practitioners represented the husband in 36 cases'* and the 

wife in 53 cases.^ The percentages o f husbands and wives represented in

' Part o f  the material for this Chapter was previously published in: Buckley, ‘Irish 
Matrimonial Property Division in Practice; a Case Study’ (2007) 21 IJLP&F 48.
 ̂ Limited data are available from the Courts Service in relation to, e.g., the granting o f  

barring orders, applications for custody and access and maintenance, but no figures are 
available in relation to the granting o f  ancillary property orders. Even the maintenance 
statistics are not related to the figures for divorce and judicial separation. See, e.g., the 
Courts Service Annual Report, 2004, chapter 5.
 ̂ Due to the need to respect client confidentiality and practitioners’ scruples, the details 

requested could not be too precise. For instance, rather than requesting a party’s date o f  
birth or age, it was thought better to ask for an approximate age grouping at the time o f  
the hearing (or agreement, in separation agreement cases). This was also more practical 
for analytical purposes.
“ 40%.
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divorce and judicial separation cases were remarkably constant.^ 

However, while the clients o f  private practitioners were fairly balanced 

regarding gender, almost 80% o f  Legal Aid clients were wives. In 75% 

o f  recorded cases, the wife was the applicant or sole initiator o f
7 • 8proceedings. W ives initiated 87.5% o f  Legal Aid cases, significantly 

more than wives in private cases.

B. Wives

Most w ives were in their forties at the time o f  the hearing or agreement 

{Fig I). Overall, younger w ives were more likely to be involved in 

separation cases o f  either kind than in divorce cases,^ probably due to the 

waiting period for d i v o r c e . O n l y  private case w ives in their fifties were 

more likely to be involved in divorce" than judicial separation cases,’  ̂

suggesting a link between age and the remedy sought. However, no age 

group o f  Legal Aid wives contained a majority involved in divorce 

cases.

’ 60%.
* 60% o f clients were wives and 40% were husbands in both o f these case types.
’ Wives initiated 72% of divorce cases and 79% o f judicial separation cases. These 
figures tally with the findings of Fahey and Lyons, with regard to the role of wives in 
initiating proceedings: Fahey and Lyons, Marital Breakdown and Family Law in 
Ireland: a Sociological Study (Dublin, 1995) (hereafter ‘Fahey and Lyons’), 65-66. 
Husbands were slightly more likely to initiate proceedings in private cases than in cases 
overall.
* Wives initiated 78% of Legal Aid divorce cases and 93% o f Legal Aid judicial 
separation cases.
 ̂ Only 12% o f wives aged 39 or under were involved in divorce cases, while 36% of 

those aged 40-49 were, as were 60% o f wives aged 50 or over. 13 o f those aged 50-59 
were involved in divorce proceedings, as compared to eight involved in judicial 
separation, while two o f those aged 60-69 were engaged in divorce proceedings, and 
two were injudicial separation cases.

It does not seem to be due to a judicial separation or separation agreement having 
previously been obtained, as only 11 wives in divorce cases had either a judicial 
separation or separation agreement. Most o f these were aged 40-49, while only three of 
those aged 50-59 had previously obtained a judicial separation and none had a 
separation agreement.
"  13 wives.

Five wives. O f those aged 60-69, one sought divorce and the other sought judicial 
separation.

Only one o f the five Legal Aid wives aged 50-59 was involved in a divorce case. O f 
those aged 40-49, five were involved in divorce proceedings, five injudicial separations 
and one sought a separation agreement. Three of those aged 30-39 were in divorce cases 
while five were injudicial separations.
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Age Group AH Wives Private Cases Legal A id Cases

20-29 2 (2%) 2 (3%) 0 (0%)
30-39 23 (26%) 15 (23%) 8 (33%)
40-49 39 (44%) 28 (43%) 11 (46%)
50-59 21 (24%) 18(28%) 3 (12.5%)
60 or over 4 (4.5%) 2 (3%) 2 (8%)
Fig. 1

Over 60% o f wives were gainfully employed.''* Older wives were less 

likely to be employed, even part-time.’  ̂ Employment rates differed for 

private and Legal Aid case wives {Figs 2-2). Wives in private practice 

cases'^ were more likely to be in full-time, as opposed to part-time, 

employment.'^ They were also far more likely than wives in Legal Aid 

cases’* to be self-employed or employers.'^ Roughly equal proportions o f  

both groups were unemployed or in home duties.^®

Wife's employment sta tus Wife's employment status

Private practice cases Legal Aid cases

Unamptoytd

Un«mptoy*<)

Part-timt smploy** 

^6 9%

FuMime employM 

26 2%

Pari'time employM 

37 5%

Fig. 2 Fig. 3

12 wives (13.5%) were classified as full-time employers or self-employed persons at 
the time o f the hearing or separation agreement. 11 (12%) were unemployed, while 22 
(25%) were full-time employees. A further 20 (22.5%) were employed part-time, while 
17 (19%) were in home duties and two (2%) were retired. Five (6%) were classified as 
‘other’.

Nearly 70% o f wives aged under 40 were employed at least part-time, as were 67% of 
those in their forties. This compares with only 43% o f wives in their fifties and 25% of 
those in their sixties.

Hereafter ‘private case wives’.
”  29% o f wives in private practice cases were employed full-time, compared with 
12.5% o f wives in Legal Aid cases. 17% o f wives in private practice cases worked part- 
time, compared with 37.5% o f those in Legal Aid cases.

Hereafter ‘Legal Aid wives’.
18.5% of wives in private practice cases were employers or self-employed, while no 

wives in Legal Aid cases were.
Just over 12% o f wives in each group were unemployed, while 18.5% o f wives in 

practice cases, and 21% in Legal Aid cases, were engaged in home duties.
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Practitioners were asked to provide an approximate job description for 

both case parties, but these were mostly extremely general.^' Terms such 

as ‘administrative’, ‘factory worker’, ‘business person’, ‘education’, 

‘professional’ and ‘technical’ were common, although some more 

specific descriptions were provided (e.g., ‘teacher’, ‘farmer’, 

hairdresser’). For analytical purposes, job descriptions were classified 

under the following headings: manual, non-professional,

professional^'* and entrepreneur.^^ Some work proved difficult to classify 

where there was an overlap, so arbitrary decisions were occasionally 

made.^^

O f the 57 wives in some type o f  employment, most were classified as
27non-professional. Again, there were differences between private case 

and Legal Aid wives {Figs 4-5). O f those wives who were employed, 

private case wives were more than twice as likely to be categorised as 

professional. Legal Aid wives were significantly more likely to be non-
90professional, and were over twice as likely to be engaged in manual 

work. '̂* No Legal Aid wives were categorised as entrepreneurs, though 

16% o f private case wives were.

This was to avoid any risic o f  identifying the parties.
E.g. factory woric, cleaning, gardening, farming.
E.g. secretarial, sales, adm inistration, book-keeping.
E.g. education or teaching, nursing, engineering.
E.g. self-em ployed business person.
A housekeeper was eventually classified as non-professional, given that the work was 

different to, say, cleaning. Farming was classified as m anual, albeit reluctantly, as this 
classification may not do justice to the levels o f  decision-m aking involved.

Eight were classified as manual, 24 as non-professional, 18 as professional and seven 
as entrepreneurs. M ost professional wives (61% ) were in their forties as were most o f 
the non-professionals (58%). This was unsurprising, given that this was by far the 
largest age group. 44%  o f  those aged 30-39 w ere non-professional, while 31%  were 
manual workers, and 12.5% each were entrepreneurs or professionals. 50%  o f those 
aged 40-49 were non-professional, while 39%  were professionals and 11% were 
entrepreneurs. 40%  o f  those aged 50-59 were professional, while 30% w ere non
professional, 20%  were entrepreneurs and 10% were manual workers. There were too 
few  groups in the 20-29 and 60-69 age groups to make analysis worthwhile.

36%  o f  private case wives, compared with 15% o f  Legal Aid wives.
61.5%  o f Legal Aid wives, com pared with 36%  o f  private case wives.
23%  o f  Legal Aid wives, com pared with 11% o f  private case wives.
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Wife's job category 

Private practice cases

Wife's job category 

Legal Aid cases

Enti*p(»neui 

15 9% 11 4%

Non-prolessional

Manual

3 6 4 %

Fig. 4 Fig. 5

13.5% of wives were classified as employers or self-employed, 25% 

were full-time employees and 22.5% were employed part-time. Hence, 

slightly under 40% might be assumed to have a full salary, while 22.5% 

were on reduced earnings. These assumptions tally with information on 

wives’ income sources {Figs 6-7). When asked to identify each spouse’s 

principaf'^ source o f income, 39% of wives were classified as relying 

primarily on their own paid work. \9%  relied principally on 

maintenance, while 16%> relied principally on social w e lfa re .V e ry  few 

relied on support from a co-residing partner^^ or other sources.^'* 

Practitioners felt unable to specify a single main income source for 16%> 

of wives, listing instead sources that were equally important for the wives 

in question. The most common combination was maintenance and 

work.̂ ^

That is, the main (though not necessarily the only) source o f  income.
This included children’s a llow ances, lone parent’s allow ance, disability, back to work  

allowance etc., as w ell as unem ploym ent assistance/benefit.

Six w ives. Other com binations were: maintenance, social welfare and work (2), 
fam ily support and m aintenance (I ) , fam ily support and pension (1), m aintenance and 
social welfare (1), m aintenance and private means (1), partner’s support and social 
welfare (1), social w elfare and work (1).

4.5% (four w ives). 
6%.
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W ife's em ploym ent s ta tu s 

(at time of hearing or agreem ent)

W ife's principal so u rce  of incom e

Other

Untmpioyed

Part-lun* tmployee FuMime employM Social welfare

Fig. 6 Fig. 7

Private case w ives were much more likely to depend primarily on their 

own work^^ or on maintenance^^ than Legal Aid w ives {Figs 8-9). These
3 8were much more likely to be primarily reliant on social welfare or on 

more than one income source.

W ife's principal sou rce  of incom e W ife's principal so u rce  of incom e

Private  practice c a s e s  Legal Aid c a s e s

Other

Fig. 8 Fig. 9

C. Husbands

Like w ives, husbands were most com m only in their forties at the time o f  

hearing or agreement {Fig 10). As for w ives, younger husbands were 

more likely to be involved in separation cases than divorce c a s e s , a g a i n

45% , com pared to 25%  o f Legal Aid wives.
”  25%, com pared to 4%  o f Legal Aid wives.

42% , com pared to 6% o f private case wives.
’̂ 21%  com pared to 14% o f private case wives.

Only two husbands aged under 40 were involved in divorce cases, while 16 were 
involved in separation cases. Involvem ent in divorce cases increased for husbands in 
their forties (11 cases) and peaked with those in their fifties (16 cases). To put it another 
way, ha lf o f  divorce cases featured husbands in their fifties, and 64%  o f husbands in this 
age group were involved in divorce cases. Separation cases peaked in the forties; 53%
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presumably due to the waiting period for divorce. It did not seem to be 

linked to prior separation agreements or orders."*’

A ge Group A ll H usbands Private Cases L egal A id  Cases

20-29 1 (1%) 1 (1.5%) 0 (0%)
30-39 17(19% ) 11 (17%) 6 (25% )
40-49 41 (46% ) 29 (45%) 12 (50%)
50-59 25 (28% ) 21 (32%) 4 (1 7 % )
60 or over 5 (6%) 3 (5%) 2 (8%)
Fig. 10

Most husbands in private practice cases'*  ̂ involved in divorce were in 

their fifties,'*^ and none were aged under 40.'*'' Most husbands in Legal 

Aid cases'*  ̂ seeking divorce were in their forties,'*^ while only two were 

aged 50 or over.'*  ̂ Put another way, Legal Aid husbands in their forties 

were almost as likely to seek a divorce as a judicial separation, while 

those in their fifties were more likely to seek a judicial separation than a 

divorce. There seem s no immediate explanation for these differences 

between private and Legal Aid cases. It is possible that older and poorer 

men are particularly conservative, or are less interested in remarriage.

The employment breakdown for husbands differed significantly from that 

o f  wives, with much higher rates o f  full-time and self-employment."*^ 

Part-time employment was much less significant for husbands,'*^ and

o f  judicial separation cases occurred in the 40-49 age group, as did 50% o f  separation 
agreements. Overall, 73% o f  husbands in this age group were involved in Judicial 
separation or separation agreem ent cases (30 cases).

Most o f  the husbands in divorce cases who had previous separation agreem ents or 
orders were in their forties rather than their fifties.

Hereafter ‘private case husbands’.
65%.
To put it another way, 71%  o f  private case husbands aged 50-59 opted for divorce, 

while 89% o f  those aged 40-49 sought some form o f  separation, as did 100% o f  those 
aged less than 40.

Hereafter ‘Legal Aid husbands’.
56%.
One was aged 50-59 and one aged 60-69. The rem aining two were aged 30-39.
35 husbands (39%  o f  the total number) were classified as full-tim e em ployers or self- 

employed at the tim e o f  the hearing or agreement, compared with only 12 wives 
(13.5%). 36 husbands (40% ) were full-time employees, compared with only 22 wives 
(25%).

Only two husbands (2% ) worked part-time, com pared with 20 wives (22.5% ).
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fewer husbands were u n em p lo y ed .N o  husbands were engaged in home 

duties, though 17 wives^' were.^  ̂ As for wives, employment status 

tended to vary according to age. Generally, self-employment or employer 

status tended to increase with age, while employee status tended to 

decrease.P rivate case husbands were much more likely to be employers 

or self-employed than Legal Aid husbands,^'* and Legal Aid husbands 

were more likely to be unemployed (Figs 11-12). However, roughly 

equal percentages o f both groups were employed full-time.

Husband’s employment status 

Private practice cases

empk>yar/aair-«rTp 

40 2%

w l- l tm  •nrptovM Fut-trm  •nptoyM  

41 S%

Husband's employment status 

Legal Aid cases

Errploy«r/Mir-«rrp

12.5%

25 0%

n r l - t m  •np loy ta  

4 2% rul-irm  arrpbyaa 

37 5%

Fig. II Fig. 12

Classifying husbands according to their approximate job descriptions was 

even more difficult for husbands as for w i v e s . E v e n t u a l l y  it was 

decided that the professional category should be restricted to those

Four husbands (4.5% ) were unem ployed, and o f  these one was said to do occasional 
‘casual’ work. 11 wives (12% ) were unem ployed.

19%.
Four husbands (4.5% ) were retired, com pared with two w ives (2%). Eight husbands 

(9%) were classified as ‘other’, com pared with five wives (6%).
18% o f  husbands aged 30-39 were em ployers/ self-em ployed, com pared with 37% o f 

those aged 40-49 and 60%  o f those aged 50-59. By contrast, 59%  o f  those aged 30-39 
were full-tim e em ployees, compared with 46%  o f  those aged 40-49 and 24%  o f  those 
aged 50-59.

49%  o f  private case husbands, com pared with 12.5% o f  Legal Aid husbands.
41.5%  o f  private case husbands and 37.5%  o f  Legal Aid husbands.
A num ber o f  jo b  descriptions resisted easy classification, and apparently similar 

em ploym ents might be categorised differently, depending on the circum stances. For 
instance, should a chef be regarded as manual or non-professional? Should a chef with 
his own restaurant be regarded as manual, non-professional or an entrepreneur? Is a 
driver a manual worker or a non-professional? A m em ber o f  the arm y may be non
professional, but what o f  an army officer? Is a farm m anager a manual w orker or a non
professional? Is a person working in construction, who em ploys others, a manual 
worker or an entrepreneur? Are bankers and senior executives professionals or non
professionals?
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needing an academic qualification o f  some kind,^’ while jobs without 

such a requirement should be regarded as non-professional, however  

highly skilled or experienced those holding such positions might be. 

Vocational qualifications^* were also included in this heading. Manual 

workers were defined as those engaged in physical l a b o u r , w h i l e  

persons employing others or owning their own business were 

entrepreneurs.^® However, it cannot be said that the results were entirely 

satisfactory or other than highly subjective, and this element o f  the 

analysis must be regarded as o f  dubious value. However, it seem ed  

preferable to considering numerous separate job descriptions.

Applying this categorisation system to the 72 husbands in some kind o f  

regular employment,*' a third were found to be non-professionals, with  

entrepreneurs the next largest group. There were significant differences 

between the various age groups*^ and also between private case and 

Legal Aid husbands {Figs 13-14). Legal Aid husbands were more than 

twice as likely to be employed in manual or non-professional work, but 

only a quarter as likely to be entrepreneurs.*'’ No Legal Aid husbands

E.g., engineers, nurses, doctors, academ ics, solicitors, teachers.
E.g., electricians or technicians.
E.g., factory workers, operatives, carpenters, farmers.
For the sake o f  consistency, no distinctions were drawn between soldiers and officers 

(both classified as non-professionals), or farm m anagers and farmers (both classified as 
manual).

Full-time, part-time, self-em ployed or em ployers, but not ‘other’, such as occasional 
workers.

13 (18%) were found to be engaged in manual work, 24 (33% ) in non-professional 
work, 15 (21% ) in professional work and 20 (28% ) were entrepreneurs.
“  Husbands aged 30-39 w ere more likely to be engaged in manual or non-professional 
work (38.5% in each category). Only 8% o f  those aged 40-49 were engaged in manual 
work. The largest proportion o f  this group were non-professionals (39%), although 
significant num bers w ere professionals (25% ) and entrepreneurs (28%). The largest 
group o f  those aged 50-59 were entrepreneurs (38% ), but not by any significant 
majority, and the rem aining m embers o f  the group were fairly evenly divided between 
the other categories. Put another way, 58% o f non-professionals were aged 40-49, as 
were 60% o f  professionals and 50%  o f  entrepreneurs. 38.5%  o f  manual workers were 
aged 30-39. 90%  o f entrepreneurs were aged 40 or over, as were 93%  o f professionals. 
However, as all but 14 em ployed husbands were aged 40 or over, this is unsurprising.

Nine private case husbands (15% ) were employed in manual work, com pared with 
four Legal Aid husbands (31%). 16 private case husbands (27% ) were non
professionals, com pared with eight Legal Aid husbands (61.5% ). Only one Legal Aid 
husband was an entrepreneur (8% ), while 19 private case husbands were (32%).
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were professionals, while about a quarter^^ o f private case husbands 

were.

Husband's job category 

Private practice cases

Enl'apranaur 

32 2 «

hton-profe*«onat 

27 1%

Kof«M onal 

2S4%

Husband's job category 

Legal Aid cases

cnlr*pr«n«ur

^ton•prof•••lonal 

e i 5%

Fig. 13 Fig. 14

39% of husbands were classified as full-time employers or self-employed 

at the time of the hearing or agreement, while 40% were employed full

time and 2% worked part-time. Hence, 79% might be assumed to have a 

full salary, while 2% were presumably on reduced earnings. These 

assumptions are largely supported by the data on husbands’ income 

sources {Figs 15-16). 81% were classified as relying primarily on their 

own paid work, compared with only 39% o f wives. 7% (less than half the 

proportion of wives) relied principally on social w e lfa re .U n lik e  wives, 

no husbands relied principally on maintenance or on support from a co- 

residing partner or other family members.

Husband's employment status 

at time of hearing or agreement

Husband's principal source of income

Oth«r 

9 0%

4 5%

^ r t - t r a  • rrp lo y n

•rrploy** m
U n p a i d  M 

62

Soc*l w alfara 

6 9 %

I^MBia panaion 

4 6% 

Otnar

___________ 2 3%

>1 vwonw tourca 

3 4%

Fig. 15 Fig. 16

15 husbands.
^  4 .5%  relied  princip ally  on private p en sio n s and 2%  relied  p rin cip a lly  on other incom e  
sou rces.

3%  had m ore than o n e  principal incom e sou rce . T he principal in com e sou rce for the 
rem ain ing  2%  w a s unknow n by the in terv iew ee .

489



Private case husbands were significantly more likely to rely principally 

on their own paid work as an income source than Legal Aid husbands 

{Figs 17-18). They were also less likely to rely primarily on social 

welfare.^^

Husband's principal source of income 

Private practice ca ses

Ow n p a d  wo<1i 

S9 2«

>1 ncome •ourc* 

4 6%

Klvate p«rt«on 

3 1 «

Husband's principal source of income 

Legal Aid cases

Own pad  wofk 

63 8%

Socalw aV ara 

22 7%

RivalA pertaUn 

9 1 %

Fig. 17 Fig. 18

D. Marriages

The questionnaire requested the year the parties married, which permitted 

an approximate calculation o f  the legal duration o f  the marriage.^*  ̂ Most 

marriages were quite lengthy {Fig 79)7' Where known, separation
77

periods prior to the hearing or agreement (Fig 20) averaged 55 months. 

Few couples had been separated 121 months or over, suggesting that not 

many couples had been waiting many years for the introduction o f  

divorce, or that such couples had already gone through the system.

** 89% o f private case iiusbands com pared with 58% o f Legal Aid husbands.
1.5% o f  private case husbands com pared with 21%  o f  Legal Aid husbands. Note, 

however, that the two husbands relying on social welfare as one o f  their principal 
income sources, were private case husbands. The two husbands whose principal income 
source was unknown were Legal Aid husbands.
™ Because only the year o f  marriage was supplied, it was not possible to calculate the 
exact marriage duration; m arriage duration was therefore calculated as if  only whole 
years applied.

' Differences between private and Legal Aid cases were insignificant.
That is, periods where the couple were living apart, whether or not they w ere legally 

separated.
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Marriage duration Marriages Percentage

Up to 5 years 2 2%
6-10 years 12 13.5%
11-15 years 13 15%
16-20 years 22 25%
21-30 years 26 29%
31 years or more 13 15%
Unknown 1 1%

Total 89 100.5%

Separation period Marriages Percentage

12 months or less 15 17%
13-24 months 21 24%
25-60 months 23 26%
61-120 months 14 16%
121 months or more 7 8%
Unknown 9 10%

Total 89 101%
Fig 19: Marriage duration Fig 20: Separation periods

The separation period in judicial separation cases was generally shorter 

than in divorce cases, and shorter still in separation agreement cases {Fig 

2 1 ) P  Couples seeking divorce must have been living apart for at least 

four years out the five years preceding application;^'’ in most cases, this 

would mean a separation period o f  at least 48 months, so it puzzling how  

12% o f  divorcing couples could have been separated for under 25-60  

months. These couples may have tried for reconciliation (as the four 

years o f  living apart need not be consecutive). Alternatively they may 

have been living under one roof without sharing a common life.’^

Separation period <12 13-24 25-60 61-120 >120 Unknown
(in months)

Divorce 3% 9% 28% 41% 19% 0%
Judicial separation 23% 30% 26% 2% 2% 17%
Separation agreement 50% 50%

Private cases 21.5% 21.5% 21.5% 14% 8% 14%
Legal Aid cases 4% 29% 37.5% 21% 8% 0%

Fig 21: Separation periods by case type

Alm ost no Legal Aid couples had been separated 12 months or less by 

the time o f  hearing or agreement, while over a fifth o f  those in private

U nder the Jud ic ia l Separation  and F am ily  L aw  R efo rm  A ct, 1989, a  m inim um  w aiting  
period  o f  a year genera lly  applies in respect o f  ju d ic ia l separa tion  app lications.

S .5( I )(a) o f  the Fam ily  Law  (D ivorce) A ct, 1996.
”  M cA  V. M cA  [2000] 2 ILRM  48.
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cases had been. The difference may have been due to the waiting period 

to see a solicitor in Legal Aid cases.

E. Children

All but two marriages had children.^^ The mean number o f children was
772.6; but the mean number o f  dependent children at the time o f hearing 

or agreement was 1.75. There were no dependent children in 20 cases.’* 

Most dependent children resided mainly with the mother at the time of
70the hearing or agreement {Fig 22).

Residence o f  dependent children No o f  cases Percentage

Full-tim e with both parents 4 6%
M ainly with m other 51 74%
M ainly with father 4 6%
Equally with each parent 4 6%
M ainly with neither parent 2 3%
Varies with child 4 6%

Total 69 101%
Fig 22: Residence o f  dependent children o f  the marriage

F. Property

The questionnaire sought to establish the assets available to couples and 

any applicable division patterns. The relationship between gender and 

property ownership was o f  particular interest. It was also hoped to 

evaluate ancillary property orders in light o f the pre-existing property

Six husbands and nine wives were said to have dependent non-marital children.
This applies to private cases as well as cases overall. In Legal Aid cases, the mean 

number of children was 2.58.
21.5% of private cases and 25% o f Legal Aid cases. This is consistent with the 

finding of Fahey and Lyons that dependent children were present in 79% of cases they 
surveyed. They also found (reversing the trend in the current study), that couples in 
private cases were slightly likelier to have no dependent children than those in Legal 
Aid cases: Fahey and Lyons, supra n.7, 48.

In retrospect, it would have been preferable to ascertain the residence o f  the 
dependent children following the agreement or hearing, as this factor was most likely to 
influence the financial provision made. However, assuming that the children’s residence 
was well-established by the time o f the hearing or agreement (as seems likely except in 
highly contested custody cases), it appears probable that existing arrangements would 
continue after the case was heard or settled.
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base of couples, to discover whether, for instance, courts were more

likely to transfer the family home to a spouse who already had a share in

that property. Unfortunately, as outlined in the Methodology, practical
80difficulties inhibited the full utilisation of the data, although a picture of 

property ownership patterns was obtained. However, the second-hand 

nature of the information must be emphasised; note also that spouses 

providing financial details to their legal advisors may understate their 

means.

The principal asset for most couples was the family home, which was 

mostly privately owned {Fig 23). Contrary to expectations, ownership 

and mortgage levels were not significantly different in Legal Aid cases. 

Where there was no home, this was usually because it had already been 

sold. Over three quarters of family homes were jointly owned; where 

solely owned, the husband was almost three times as likely as the wife to 

be the owner. Only private case wives were sole home owners. Other 

land (sometimes up to five more properties) was owned in nearly half of 

cases, predominantly private practice ones. These properties were mostly 

in joint names or the husband’s sole name. Where a family business was 

given a capitalised value, it was mostly owned by the husband alone.

Asset Private cases Legal Aid cases All cases

Family home (privately owned) 57 (88%) 21 (87.5%) 78 (88%)
Family home (rented) 3 0 3
No family home 4 3 7

Other real property 36 (55%) 7 (29%) 43 (48%)
Family business 7 0 7

Fig 23: Home, land and business ownership

The primary difficulty related to incomes; as was noted previously, income details 
were not always available, and were not consistently available in gross or net figures, 
making comparisons impossible. Although it might have been possible to adjust gross 
figures to some extent, for instance, by deducting income tax at the standard rate, there 
could be no assurance that these adjustments were either complete or accurate, given 
that no details o f  individual tax credits were available.

Fahey and Lyons, supra  n.7, 49.
These figures therefore differed significantly from the findings o f  Fahey and Lyons, 

where home ownership levels were significantly higher in private cases (Fahey and 
Lyons, supra  n.7, 50). The differences may be related to the economic boom prevailing 
in Ireland from the mid-1990s.
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There was considerable disparity between husbands and wives regarding 

financial resources generally {Fig 24). Far fewer wives than husbands 

had any regular earned income or pension, or relied on their earnings as 

their main source o f income.*"' Wives were much more likely to be in
o r

receipt o f some sort o f  social welfare, and only wives were in receipt o f
• 86 • maintenance. Wives were less likely to have personal savings, shares or

other assets, or to belong to a pension scheme.*’

Wives Husbands Joint

Family home 5 14 59
Other real property 6 32 20
Regular earned income or pension 53 (60%) 78 (88%)
Social welfare 33 7
Maintenance 41 0
Personal savings 14 19 9
Shares 7 12 2
Member pension scheme 14 38
Car 56 62 2
Trust interest 
Other income or assets 3 9

1
1

Capitalised business 6 1
Significant debts (excluding mortgages) 4 2
Fig 24: Spouses 'property and financial resources

In respect o f every asset other than the family home, private case couples 

were significantly better o ff than Legal Aid couples {Fig 25). Both 

husbands and wives in private cases were far more likely to earn an 

income or to have a pension, savings, shares, a car or other assets. Only 

private case spouses had a capitalised family business. Legal Aid spouses 

were far more likely to receive social welfare, and Legal Aid wives were 

more likely to have accrued significant debts than private case wives.**

Figures varied enorm ously, as incom es included both part time and full tim e salaries 
and pensions, but excluded casual work as this was not ‘regular’.

39% o f  w ives relied on the earnings as their principal source o f  incom e, compared  
with 81% o f  husbands.

Including children’s a llow ance paym ents, where applicable.
However, maintenance varied considerably in amount, and it w as usually unclear i f  it 

was for the w ife ’s personal benefit or for the benefit o f  dependent children.
This presumably reflects husbands’ higher em ploym ent rates.
The debts o f  private case husbands appeared to be business related.
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Type o f  asset Wives: Wives: Husbands: Husbands; Couples; Couples:
private Legal private Legal Aid private Legal Aid
cases Aid cases cases cases cases

Fam ily home 8%

cases

0% 15% 3% 65% 71%
Other real property 9% 0% 42% 21% 28% 8%
Earned income 65% 46% 94% 71% n/a n/a
Maintenance 52% 29% 0% 0% n/a n/a
Capitalised business 0% 0% 9% 0% 2% 0%
Savings 20% 4% 25% 12.5% 14% 0%
Shares 11% 0% 15% 8% 3% 0%
Pension scheme 25% 4% 48% 29% n/a n/a
Car 68% 50% 75% 54% 3% 0%
Trust interest 0% 0% 0% 0% 2% 0%
Social welfare 25% 71% 5% 17% n/a n/a
Other assets or 5% 0% 14% 0% 2% 0%
income
Significant debts 2% 12.5% 3% 0% 0% 0%
Fig 25: Comparison o f  spouses' assets in private and Legal Aid cases

The degree o f financial security varied with age, particularly for wives. 

On one level, wives in older age groups were better off: the family home 

was less likely to be mortgaged, and levels o f  jo int ownership did not 

decline too steeply until wives were in their sixties. Older wives were 

more likely to be jo in t owners o f  other land, to have joint savings with 

their husbands and to own shares. However, they were much less likely 

to be earning any sort o f regular wage, or to be in receipt o f maintenance 

(presumably because there were no longer dependent children). Social 

welfare payments were also highest for those likely to have young 

children but gradually declined as women got older, regaining 

significance in old age. There was a gradual fall in the proportion o f 

wives with pensions as age levels rose; there was a final rise in the oldest 

age group, but that group was small.

Older men tended to be better off financially in almost every respect. 

Significant proportions o f those aged 50 or over had no mortgage on the 

family home, though homes were mostly jointly owned. Almost all men 

owning other land were in their forties or fifties, and the proportion with 

an earned income was high in all age groups. Few were in receipt o f 

social welfare. The vast majority o f husbands with savings were in their 

fifties or sixties, and almost all o f  those with shares were over 40.
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Pension rates were fairly stable throughout most age groups, though 

highest for those in their sixties.

Part III: Outcomes and Orders

52 cases were classified as ‘consensual’ for analytical purposes, i.e. the 

outcome was effectively decided by agreement between the parties. Four 

consensual cases involved separation agreements; 29 were judicial 

separation cases where the court ‘ruled’ a separation agreement between 

the parties or made a consent order; and 19 were consent divorces. 

Obviously, consent orders may not truly reflect what a judge would have 

done unilaterally, but may be accepted by the court as representing the 

optimum outcome for the parties. Four cases were classified as 

‘uncontested’, i.e., the other side did not defend the proceedings. Hence, 

only 33 o f the 89 cases examined were fully contested.*^

36 o f the consent cases were private cases, while 16 were Legal Aid 

cases. Three o f  the four uncontested cases were Legal Aid cases. Consent 

rates did not seem to vary significantly with location. Circuit Court cases 

were marginally less likely than expected to be consensual, while High 

Court cases were slightly more likely to be.̂ *̂  There did not seem to be 

any major link between the spouses’ employment status and the 

likelihood o f settlement.

Overall, spouses in longer marriages were considerably less likely to be 

involved in consent c a s e s . T h i s  might be explained by couples with 

young children wishing to reach an amicable settlement, or being advised

A nalysing a m onth’s decisions in the Dublin Circuit Family Court in 2 0 06 , Coulter 
also found that cases were predom inantly settled (Courts Service, F am ily Law  M atters  
(No I) (Dublin, Spring 20 0 7 ) (hereafter '’F am ily Law M atters'), 23 ), and that on ly  about 
10% o f  fam ily cases were contested to the end {ibid., 24). H ow ever, many cases were 
settled only after ‘years o f  bitter dispute’ {ibid.).

However, only six  cases w ere heard in the High Court.
93% o f  cases with marriages lasting up to 10 years were consensual, compared with  

only 62% o f  cases with the marriages lasting 11-15 years. 41% o f  cases with marriages 
lasting 16-20 years were consensual, as were 54% o f  cases with marriage lasting 21 -30  
years and 62% o f  cases w ith marriages lasting 31 years or more.
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by practitioners that the court would probably make particular orders in 

light o f children’s needs. Other possibilities include increased bitterness 

where couples have effectively given their lives to one another, only to 

have the marriage end, and clashes between ‘traditional’ expectations and 

modem views. For instance, a male breadwinner may be unable to accept 

that a homemaker is entitled to a significant proportion o f the family 

assets, or a homemaker may refuse to accept the loss o f the family home. 

It is probably not linked to financial means, as older couples would be 

likelier to have paid off any mortgage and to have fewer childcare costs. 

However, the overall trend is upset by divorce cases, where cases 

involving shorter marriages were less likely to be consensual, and those 

involving longer marriages were more likely to be.^^ This seems to 

negate the above arguments.

Where couples were living apart prior to the final hearing or settlement, 

those who had been apart for the shortest and the longest periods were 

likeliest to be involved in consent c a s e s . O n e  might speculate that 

couples inclined to settle will generally do so early on, and that couples 

living apart for long periods may also lose some of the bitterness that 

might inhibit settlement, or otherwise move on enough with their lives to 

make a financial settlement feasible -  or indeed, settle from exhaustion. 

Childcare arrangements are also likely to be less relevant (or better 

established), and parties may be involved in new relationships. Couples 

recovering from recent breakdowns, who are not ‘settlers’ by nature, may 

be disinclined to settle due to ongoing psychological factors.

H ow ever, as discussed below , the presence o f  dependent children did not seem  to 
affect settlem ent rates overall.

N early tw o thirds (62.5% ) o f  divorces where marriages lasted 11-20 years were non- 
consensual, compared with only one third o f  d ivorces w here marriages lasted 21 years 
or more.

73% o f  those living apart for 12 months or less, compared with 43% o f  those 
separated for 13-24 months and 48%  o f  those separated for 25-60  months. Consent 
figures rise again for those living apart more than 60 months, with 64% o f  those 
separated for 61-120  months, and 86% o f  those separated more than 121 months, being  
involved in consensual cases.
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The presence or number o f dependent children did not seem to affect the 

incidence of consent cases. 60% of couples without dependent children 

were involved in consent cases, compared with 58% of couples with at 

least one dependent child. This was unexpected: it was anticipated that 

couples with dependent children might be likelier to settle cases, since 

most practitioners interviewed felt the children’s needs would receive 

judicial priority. This would leave little incentive for spouses to continue 

to fight over resources. No obvious explanation presents itself for this.

A. Outcomes in Consensual Cases

Outcomes in consensual cases are detailed in Fig 26\

Outcom e All cases D ivorces Judicial Separation
(52) (19) separations (29) agreem ents (4)

Periodical paym ent 34 10 21 3
Lump sum paym ent 26 7 17 2
Pension transfer/order 17 6 10 1
Property transfer 40 14 23 3
Residence agreem ent/order 3 0 3 0
Sale o f  assets 9 2 7 0
Financial com pensation 
order

4 1 3 n/a

Fig 26: Consensual outcomes by case type

By far the most common outcomes were periodical payments (i.e. 

maintenance) and property transfers. Lump sum payments were also 

quite common. Periodical payments were invariably payable to the wife 

(though not necessarily for her personal benefit: 31 out o f the 34 

marriages where periodical payments were agreed had dependent 

ch ildren .P roperty  transfers were also predominantly made to wives, but 

also to husbands in a significant minority o f c a s e s . M o s t  property 

transfers related to the family home, occasionally in conjunction with 

other assets. Transfers to husbands also related to the family home or a

In her sample o f  Dublin Circuit Family Court cases, Coulter found that it was 
‘relatively rare’ for wives to receive personal maintenance (being awarded in only 5% 
o f cases), and that amounts ordered ‘varied widely’: Family Law Matters, supra  n.89, 
26 and 28. Coulter also found that child maintenance was also frequently negligible 
(though this varied considerably), and was often traded for other orders, such as a 
transfer o f  the family home {ibid., 24-25).
^  This tallies with Coulter’s findings in her sample o f  Dublin Circuit Family Court 
cases: Family Law M atters, supra  n.89, 25.

498



share in family assets. In most o f  the cases where property transfers 

occurred, the family home was jointly owned. Property transfers to both 

husbands and wives also occurred instead o f  lump sum orders in 

appropriate cases.

Wives were almost the exclusive beneficiaries o f pension transfers 

(though these were not particularly common, as in many cases there was 

no pension to be transferred, and the legislation implicitly suggests that 

the court should consider a pension adjustment order only as a last resort, 

where proper provision cannot be made by other means). However, the 

proportion o f the pension benefit transferred is unknown and it must be 

remembered that ‘nil’ orders are c o m m o n .R e s id e n c e  arrangements 

were uncommon, presumably because the family home was generally 

sold or transferred.

98The sale o f assets was not very common. Sales were probably also 

unusual because the principal asset, the family home, was being 

transferred to one o f  the spouses. Where a sale was agreed, the asset to be 

sold was almost always the family home; lump sums generally 

represented a transferring spouse’s interest in the home. Financial 

compensation orders were very uncommon (these also are a legislative 

measure o f  last resort), and always favoured the wife. The overall picture 

is therefore one dominated by transfers to wives, but featuring a 

significant number o f transfers to husbands as well.

B. Outcomes in Non-consensual Cases

33 o f the cases sampled were fully contested and a further four were 

undefended. It was difficult to decide whether these should be analysed 

together (as non-consensual cases) or separately (given potential

In her Dublin Circuit Family Court sample, Coulter found that the court mostly 
referred to pensions ‘only to specify that there was no claim or that a nominal pension 
adjustment order was being made (typically 0.001 per cent o f  the pension)’: Family Law 
Matters, supra  n.89, 27.

In the separation agreement cases, there were no assets to be sold.
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differences between the two categories). As there were only four 

undefended cases, it was decided to summarise the findings for all 37 

cases together. Outcomes are detailed in Fig 27.

Outcome All cases (37) D iv o rces(13) Judicial separations (24)

Periodical paym ent 26 II 15
Lump sum paym ent 21 5 16
Pension adjustm ent order 8 3 5
Property adjustm ent order 20 5 15
Residence order 2 1 1
Sale o f  assets 11 3 8
Financial com pensation order 3 1 2
Fig 21: Non-consensual outcomes by case type

Periodical payments were again the most common order, and always 

favoured the wife. It is again unclear what proportion o f orders benefited 

the wife personally, as 21 o f the 26 cases where periodical payments 

were ordered featured dependent children. Periodical payment orders 

were much commoner in contested than consent divorces,^^ possibly 

because more contested divorces featured dependent children.*'^® 

Periodical payments were not the most common order in non-consensual 

judicial separations.*'^' This was surprising, as one might expect 

maintenance orders to be more common in judicial separations than in 

divorces; furthermore, there was little difference in the proportions o f 

consent and non-consensual judicial separation cases featuring dependent 

children.'*’̂

Lump sum payments and property transfers were also very common, and 

were more frequent in non-consensual than consent judicial 

s e p a r a t i o n s . L u m p  sum orders nearly always favoured the wife, 

whereas in consent cases they had favoured husbands and wives almost 

equally. The purposes o f  the orders favouring wives varied from

^  85%  com pared w ith  53%  o f  co n sen t d ivorce  cases.
100 Qf n o n -con sen su a l d iv o rces  featured depend en t children, com pared w ith  58%  o f  
consensual on es.

Period ical paym ents w ere  m ade in 6 2 .5%  o f  n on -co n sen su a l Judicial separations, 
com pared w ith  72%  in co n sen su a l on es.

83%  o f  n o n -co n sen su a l ju d ic ia l separations featured depend en t ch ildren , com pared  
w ith  86%  o f  con sen su a l on es.

67% , com pared w ith  59%  o f  co n sen t ju d ic ia l separations.
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providing a share o f the value o f the family home or other family assets 

to arrears o f maintenance or prospective maintenance. Orders favouring 

husbands mostly represented their share o f the family home. Most lump 

sum orders were made in the context o f  other family assets.

Property adjustment orders were much less common than in consent 

cases, where they occurred in over three quarters o f c a s e s . T h e y  were 

more common in non-consensual judicial separations than divorces.'**^ 

M ost orders related to the family home, occasionally combined with 

another asset, and most favoured the w ife.''’̂  Most o f  the other orders 

gave the recipient spouse a share in the family assets, and these equally 

favoured both spouses.

Pension adjustment orders were less common than in consensual cases,

but this appears to be due to a dearth o f  pensions, at least in divorce

cases. Again, these orders mostly favoured the wife. Residence orders in

respect o f the family home were uncommon, and favoured the wife.
108Orders for sale were more common than in consensual cases, and over 

twice as common in contested divorces as consent ones.''*^ Sales mostly 

related to the family home. Occasionally the sale was conditional or 

postponed, e.g. until the children ceased to be dependent. Financial 

compensation orders were rare, and only granted to wives.

Finally, it should be noted that only two o f the above orders"® featured in 

the two undefended divorce cases. W hen the two undefended judicial

T hese occurred in 54% o f  non-consensual cases, compared with 77% o f  consensual 
ones.

Property adjustments occurred in 62.5%  o f  non-consensual judicial separations, 
compared with 79% o f  consent ones. They occurred in 38% o f  non-consensual divorces, 
compared with 74% o f  consent ones.

The fam ily hom e had been jo in tly  ow ned in many o f  these cases, though in only six 
o f  the judicial separation cases w here the hom e had been jo in tly  owned was it 
transferred outright to the w ife.

22% , slightly lower than the 33% o f  consent cases where this order was made.
30% , compared with 17% in consent cases.
Sales were ordered in 33% o f  non-consensual judicial separations, compared with 

24%  o f  consent ones.
A periodical payment order in favour o f  a w ife  and a financial com pensation order.
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separation cases were analysed separately, it was found that they both 

included property adjustment orders.’' ‘

C, Comparative Frequency o f  Ancillary Orders

While the number o f cases in each category varied, it was nonetheless 

striking that certain orders were considerably more or less frequent in 

consensual than in non-consensual situations. Maintenance orders were
I I ' ?much rarer in consent divorces than in non-consensual ones, while 

property adjustment orders and pension adjustment orders were much 

more common in consent divorces.”  ̂ The rates for lump sum orders 

were roughly equivalent in each, but orders for sale were more than twice 

as common in non-consensual divorces. While the presence of 

dependent children may have some impact on the incidence o f periodical 

payments, it is possible that parties in consent cases prefer a clean break 

property division to ongoing obligations such as maintenance."^ Courts, 

however, may be less focused on a clean break and accordingly may be 

less resistant to ongoing obligations. They may also be less likely to 

transfer property, such as the family home, either in lieu of maintenance 

or at all. Where assets are insufficient to provide for both parties, they 

may be more likely to sell the home than to transfer it to one party only. 

It is hard to comment on the greater prevalence o f pension orders in 

consent cases, particularly as it is unclear how many of the orders were 

‘nil’ orders, made purely to invoke the ‘blocking’ provisions o f the 

legislation."^ Parties in consensual cases may be more inclined to share

' " i n  one case, in favour o f  both spouses.
Periodic payment orders were made in 53% o f  consent divorces, but in 85% o f  non- 

consensual ones.
Property adjustment orders were made in 74% o f consent divorces, but in only 

38.5% of non-consensual ones. Pension orders were made in 32% o f  consent cases but 
in 23% o f non-consensual cases.

Orders for sale were made in 23% o f  non-consensual cases but in only 10.5% o f  
consent cases.

This was also Coulter’s conclusion, following her analysis o f  cases in the Dublin 
Circuit Family Court in October 2006: see Family Law Matters, supra n.89, 24 and 27.

Blocking orders’ refer to a variety o f  provisions which can be utilised to prevent 
subsequent variation o f  particular ancillary property orders.
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property, but equally they may simply be more inclined to view pensions 

as negotiable assets, to be traded in return for other concessions.

Consent and non-consensual judicial separations also differ. The rate of

maintenance orders was higher in consent cases than non-consensual

ones,*’’ reversing the trend in divorce cases, though not as markedly.

Spouses who are not yet divorcing may be less concerned with a clean

break, as the difference cannot be explained by relative levels o f child

dependency. However, as in divorce, the rate o f property adjustment

orders was higher in consent cases,"* though the difference was not as

marked. If anything, this would tend to point towards a clean break

mentality, as would the higher rate o f pension orders in consent cases.'

The rate o f  lump sum orders was lower in consent c a s e s , a s  was the 
121rate o f  sale orders. Parties in consent separations may prefer ongoing 

maintenance to lump sum provision (perhaps enabling the paying spouse 

to retain enough to buy a separate dwelling).

Comparing private and Legal Aid consensual cases, it was found that the 

rate o f periodical payments was quite similar in each, as was the rate of 

lump sum transfers. However, the rate o f property transfers was higher in
) “) ' )  1 9  Tprivate cases, as was the rate o f sale o f assets. Pension adjustments 

were far less common in Legal Aid c a s e s , a n d  residence orders or 

agreements and financial compensation orders were made only in private 

cases, though uncommon there too. Overall, it is assumed that these 

differences reflect the greater asset base likely to be available in private 

cases.

72% o f  consent judicial separations, compared with 62.5%  o f  non-consensual ones. 
118 jgo/^ jp consent cases compared with 62.5%  in non-consensual ones.

34.5%  in consent cases compared with 21%  in non-consensual ones.
59% in consent cases compared with 67% in non-consensual ones.
24% in consent cases compared with 33% in non-consensual ones.
81%, compared with 69% in Legal Aid cases.
22% in private cases compared with 6% o f  Legal Aid cases.
19%, compared with 39% in private cases.
O bviously, a recipient o f  Legal Aid may have a w ealthier spouse.
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1 'JfyHowever, when private and Legal Aid non-consensual cases were

analysed, the picture was somewhat different. Periodic payments were

much more common in the private c a s e s , a s  were lump sum orders.

This might be related to the probable disparity in means, but it is not

clear why this should be an issue in the non-consensual cases only.

Further, the rate o f  property adjustment orders was (surprisingly) lower

in the private c a s e s , a p p a r e n t l y  contradicting the means disparity

argument. As expected, pension adjustment orders were less common in 
1 2 0

Legal Aid cases but residence orders and financial compensation 

orders were more c o m m o n . S a l e  orders were only marginally higher in 

the private c a s e s . N o  obvious explanation suggests itself for these 

disparities.

Case outcomes in different regions were also evaluated, to assess 

possible variations in judicial approach. This was done by selecting the 

three venues where most o f  the non-consensual cases were heard, i.e. 

Dublin.'^^ Cork'^^ and G a l w a y . N o n - c o n s e n s u a l  cases (including 

undefended cases) were considered most likely to represent the natural 

inclinations o f judges. On analysis, many types o f ancillary property 

order were found to be most common in cases heard in Cork. This 

included periodic p a y m e n t s , l u m p  sum o r d e r s , p r o p e r t y  adjustment

Including undefended cases.
Periodic payment orders were made in 79% o f  the private cases compared with only  

37.5%  o f  the Legal Aid cases.
Lump sum orders were made in 59% o f  private cases compared with 50% o f  Legal 

Aid cases. Property adjustment orders were made in 52% o f  private cases compared 
with 62.5%  o f  Legal Aid cases.

Pension adjustment orders were made in 12.5% o f  non-consensual Legal Aid cases 
and in 24% o f  the private cases.

R esidence orders were made in 7% o f  the private cases but in 25% o f  the Legal Aid 
cases, perhaps because there was insufficient equity to merit a sale. Financial 
compensation orders were made in 12.5% o f  the Legal Aid cases but in only 10% o f  the 
private cases.

Sale orders were made in 25%  o f  the Legal Aid cases and in 31% o f  the private 
cases.
'^^11 cases.

Eight cases.
Six cases.
Periodic payment orders were made in 87.5%  o f  the Cork cases, 73% o f  the Dublin 

cases and 67% o f  the G alw ay cases.
Lump sum orders were made in 62.5%  o f  the Cork cases, 36% o f  the Dublin cases 

and 50% o f  the G alw ay cases.
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orders'^^ and pension adjustment orders,'^* but not financial 

compensation o r d e r s , o r d e r s  for the sale o f  a s s e t s o r  residence 

orders.''”  While much depends on the parties’ resources, the differences 

seemed sufficiently consistent to consider Cork judges likely to be more 

redistributive than judges in the other venues.

It was also interesting to consider how attuned practitioners in different 

regions were to the approach o f local judges. Obviously there was no 

direct data on this. However, it was assumed that the data for settled and 

consent cases would give some indication o f practitioners’ views o f local 

practice. Presumably practitioners would not recommend agreements 

unless they believed them to be reasonably in accord with the probable 

judicial outcomes. On analysis, agreements brokered by Dublin 

practitioners appeared reasonably in line with outcomes in non- 

consensual Dublin c a s e s , t h o u g h  consensual cases had a slightly lower 

rate o f periodical payments'"'^ and a significantly higher rate o f property 

t r a n s f e r s . I n  Cork and Galway, however, consensual cases were much 

less in line with non-consensual outcomes. In Cork, far fewer consensual 

cases included periodical payments'"^^ or the sale o f assets,'"^^ while far 

more included lump sum payments,''*’ property transfers,''** pension 

adjustments'"*^ and residence a g r e e m e n t s . T h e  practitioners concerned

Property adjustment orders were made in 62.5% o f  the Cori< cases, 54.5% o f the 
Dublin cases and 50% o f  the Galway cases.

Pension adjustment orders were made in 37.5% o f  the Cork cases, 27% o f  the Dublin 
cases and 33% o f  the Galway cases.

Financial compensation orders were made in 27% o f  the Dublin cases, but in none o f  
the Cork or Galway cases.

Sale orders were made in 33% o f  the Galway cases, 27% o f  the Dublin cases and 
25% o f  the Cork cases.

Residence orders were made in 18% o f the Dublin cases, but in none o f  the Cork or 
Galway ones.

Coulter also found this in her sample o f  Dublin Circuit Family Court cases: Family 
Law M atters, supra n.89, 28.

65% o f  the consent cases included a periodical payment, compared with 73% o f the 
non-consensual ones.

76.5% o f  the consent cases included a property transfer, while only 54.5% o f  the 
non-consensual ones did.

64% o f  the consent cases compared with 87.5% o f  non-consensual cases.
7% o f  consent cases, compared with 25% o f  non-consensual ones.
79% o f  consent cases compared with 62.5% o f  non-consensual ones.

148 ygo/ji g f  consent cases compared with 62.5% o f  non-consensual ones.
50% o f  consent cases compared with 37.5% o f  non-consensual ones.
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may have felt that the overall consent ‘package’ was preferable to the 

probable judicial outcomes, e.g. a property transfer or lump sum payment 

might obviate the need for maintenance, and a residence agreement might 

preclude a sale. Likewise, in Galway, periodical paym ents,'^ ' property 

transfers'^^ and residence agreements'^^ or orders were much more likely 

in consensual than non-consensual cases, while lump sum payments 

and pension t r a n s f e r s w e r e  much less likely.

It was hypothesised that the presence o f dependent children might 

increase certain outcomes, e.g. maintenance or the transfer o f  the family 

home to the custodial parent. However, over three quarters o f  the cases 

examined featured dependent c h i l d r e n , r e d u c i n g  the scope for 

comparison. Dependent children were present in 40 o f the 52 consensual 

cases, and in 29 o f the 37 non-consensual ones. On analysis, results for 

the consensual cases were mostly along anticipated lines, but that the 

non-consensual cases were not. Consensual cases with dependent 

children were over three times as likely to include maintenance, and rates 

o f lump sum payments were also higher.'^’ This would fit with support 

obligations in respect o f children, though comparatively few lump sum 

payments were in respect o f maintenance. The rate o f property transfers 

was much the same in each category, though it had been expected that 

they would be higher where accommodation for dependent children was 

required. However, the rate o f transfers to husbands was lower in cases
Iwith dependent children. Pension transfers, residence orders and sale 

orders were higher in cases not involving dependent c h i l d r e n , w h i c h

43% of consent cases compared with 25% o f non-consensual ones.
83% o f consent cases compared with 67% o f  non-consensual ones.
83% o f consent cases compared with 50% o f non-consensual ones.
50% o f consent cases compared with 17% o f non-consensual ones.
33% o f consent cases compared with 50% o f  non-consensual ones.
17% o f  consent cases compared with 50% o f  non-consensual ones.
77.5%, all but 20 cases.
Periodic payments arose in 77.5% o f  consensual cases with dependent children but 

only 25% o f  cases without them. Lump sums arose in 55% o f cases with dependent 
children but only 33% o f  those without them.

Property transfers to husbands were made in only 26% o f  cases with dependent 
children, compared with 44% o f  cases without them.

Pension transfers were made in 42% o f  cases without dependent children, compared 
with 30% o f  cases with them. Residence arrangements were made in a quarter o f  cases
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would fit with a division o f  assets c o n c e p t . T h e  rate o f financial 

compensation orders was similar in each category.

The differences in non-consensual cases were less marked. Maintenance 

rates were still higher in cases with dependent children, but not as 

significantly so.'^ ' Lump sum orders were actually rarer in cases with 

dependent c h i l d r e n , a s  were property adjustment orders, though rates 

o f  property transfers to husbands were still higher in cases without
1 ( \ ' Xdependent children. Pension adjustment orders were again much lower 

in cases with dependent children, and residence orders and orders for sale 

were also less common, though financial compensation orders were more 

common.'^"' It is unclear why lump sum and property transfers should be 

lower in the cases with dependent children, as a dearth o f assets would be 

expected to average out. It does not seem likely that the difference from 

consent cases is attributable to judicial miserliness, given the prevalence 

o f orders in cases without dependent children. It is possible that judges 

may be less inclined to take a ‘clean break’ approach in cases involving 

dependent children.

It was hypothesised that marriage duration would affect outcomes; in 

particular, that dependent spouses in long marriages would do better than 

those in short marriages. Unfortunately, due to a lack o f contested cases

w ithout dependent children, compared with only 7.5%  o f  cases with them. Provision for 
the sale o f  assets was made in one third o f  cases w ithout dependent children, compared 
with 12.5% o f  cases w ith them.

Even residence orders would fit with this, for instance, a llow ing  a dependent spouse 
to live in the fam ily hom e without depriving the other spouse o f  his or her interest.

Periodic payments were ordered in 72% o f  cases w ith dependent children and in 
62.5%  o f  cases without them.

Lump sum orders were made in 55% o f  cases with dependent children and in 62.5%  
o f  cases without them.

Property adjustment orders were made in 52% o f  cases w ith dependent children and 
62.5%  o f  cases without them. H ow ever, transfers to husbands were more than tw ice as 
likely in cases without them.

Pension orders were made in 17% o f  cases with dependent children and 37.5%  o f  
cases without them. R esidence orders were made in 7% o f  cases with dependent 
children and 12.5% o f  cases without them. Orders for the sale o f  assets were made in 
28%  o f  cases with dependent children and 37.5%  o f  cases without them. Financial 
com pensation orders were made in 10% o f  cases with dependent children, but in no 
cases without them.

The author is indebted to Mr John Eekelaar, Pembroke C ollege, Oxford, for this 
suggestion.
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where parties had been married for less than ten years, it was not possible 

to perform separate comparisons o f  long and short marriages in respect o f  

consent and non-consensual cases. For similar reasons it was not possible 

to do a separate analysis o f divorce and separation cases. Taking all cases 

t o g e t h e r , i t  was found that the parties had been married up to ten years 

in 14 cases, from 11 to 20 years in 35 cases and for 21 years or more in 

39 cases. Outcomes for these three broad groupings (short, medium and 

long marriages) were then analysed.

Periodic payments were most common in short marriages, but at similar 

levels in medium and long m a r r i a g e s . S i n c e  periodic payments were 

likely to relate to the support o f  dependent children, this was not 

considered significant in terms o f  marriage duration.

Lump sum payments were least common in short marriages, though at 

similar levels in medium and long m a r r i a g e s . T h i s  is consistent with 

the earning spouse being allowed to keep some portion o f the family 

assets, while probably transferring the family home. It would also accord 

with higher levels o f  lump sum maintenance orders in longer 

marriages,'™ and with more money being available in longer marriages.

Property transfers were most common in medium marriages, though the 

differences were not huge.'^ ' However, pension transfers were least

That is, ail divorce and separation cases, whether contested or uncontested.
It would have been desirable to compare long marriages with short ch ild less ones, as 

it was anticipated that the presence o f  dependent children would skew  com parisons. 
Unfortunately, there was on ly  one marriage o f  ten years or less without any dependent 
children. Hence, the data obtained in com paring the short, medium and long marriage 
groups cannot be relied on as illustrative o f  different outcom e trends related to marriage 
duration alone.

Periodic payments were specified in 79% o f  short marriages, compared with 66%  o f  
medium ones and 64% o f  long ones.

Lump sum s were provided for in 50% o f  short marriages compared with 66%  o f  
medium ones and 64% o f  long ones.

However, it must be recalled that these were not found to be com m on, insofar as data 
were available.

Property transfers were made in 64%o o f  short and long marriages and 71%  o f  
medium ones.
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common for this g ro u p .R e s id e n c e  orders were most common in long
1

marriages and least common in short ones, presumably as the family 

home would frequently be transferred to the custodial parent in short
1 7 4marriages. Assets were most commonly sold in long marriages, and 

least commonly sold in short ones.’^̂  Again, this fits with a ‘clean break’ 

philosophy in relation to long marriages, and a transfer o f the home in 

short ones. There was not much difference in the level o f financial 

compensation provisions throughout the three categories.’’^

It was hypothesised that family home transfers would be more likely 

where the home was jointly owned. This was difficult to establish, as the 

subject matter o f  property transfers was not always specified. 60 cases
I 7Roverall involved a property transfer; at least 43 o f  these transfers 

included an interest in the family home. Where the home was jointly 

owned, property transfers occurred in 24% o f contested cases and 54% o f 

consensual ones. However, property transfers occurred in only 14% o f 

cases where the husband was the sole o w n e r , a n d  in no known case did 

the transfer include the family home. By contrast, transfers occurred in 

43% o f consensual cases. Property transfers occurred in 40% o f contested 

cases and 20% o f consensual ones where the wife was the sole home
I ROowner. It is difficult to draw firm conclusions in the absence o f  precise 

transfer details in all cases, but these findings suggest that courts are 

more likely to order home transfers in jo in t ownership situations, but are 

less likely to do so in general than the parties themselves might anticipate

It w as anticipated that most pension transfers w ould occur in relation to longer 
marriages. In the event, they occurred in 36% o f  short marriages, 20%  o f  medium ones 
and 33% o f  long ones.

R esidence o f  the fam ily hom e w as provided for in 7% o f  short marriages, 14% o f  
medium ones and 18% o f  long ones.

This does not quite accord with the rate o f  property transfers being highest in 
medium marriages, as noted above.

A ssets were sold in 21% o f  short marriages, 17% o f  medium ones and 28% o f  long 
ones.

The fact that property transfers were not especia lly  high in short marriages might 
tend to negate this assumption.

T hese were made in 7% o f  short marriages, 9% o f  m edium  ones and 10% o f  long 
ones.
'’*67% .

14 cases in all.
180 T-Ten cases.
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181(given consensual figures). Alternatively, the higher rate o f transfers in 

consensual cases may be due to a preference for a different ‘package’ 

structure.

Finally, it was hypothesised that fewer orders or transfers would be made 

in divorce cases where the parties had previously entered into a 

separation agreement or obtained a judicial separation.'*^ This had 

occurred in 11 cases, compared with 21 divorces where no such 

agreement or order pertained. Consent and non-consensual cases were 

examined, in case this factor appeared to affect either the parties’ own 

negotiations or the court’s independent order. However, there were 

comparatively few significant discrepancies. Periodical payments were 

more than twice as common in contested cases where there was a
I  ^  ^previous agreement or order; it had been assumed that they would be 

less common, as this issue would have been dealt with previously.'*'* 

Property transfers were nearly three times as common in consent cases
185where there was no previous order or agreement, and pension transfers 

'  186were more than twice as common. This appeared to fit with a ‘first bite 

o f the cherry’ approach.

Orders in consent and non-consensual divorces involving previous 

agreements and orders appeared well in line. Exceptionally, periodical 

payments were nearly twice as likely in non-consensual cases, and the

The transfer figures in contested cases where wives were sole owners in fact 
represent other family assets, which were transferred to husbands.

Coulter found that orders in most o f  the consent divorce cases in her Dublin sample 
were limited to blocking orders and the extinguishment o f inheritance rights, with a few  
nominal pension adjustment orders. She suggested that this was probably due to parties 
having previously resolved contentious issues at an earlier stage: Family Law Matters, 
supra  n.89, 23.

Periodical payments were ordered in 54.5% o f  non-consensual cases where the 
parties had no previous agreement or order, compared with 24% where they did.

O f course, the court may simply have been continuing the earlier arrangement.
Property transfers were made in 18% o f  consent divorces where there was a previous 

agreement or order, compared with 57% o f  consent divorces where there was not.
Pension transfers were made in 9% o f  consent divorces where there was a previous 

agreement or order, compared with 24% o f  consent divorces where there was not.
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sale o f  assets was three times as likely in consent c a s e s . F i n a n c i a l  

com pensation orders were also much more likely in non-consensual 

cases.'** These discrepancies may simply represent a different ‘financial 

package’ or structure, as the judicially imposed financial arrangement 

may not accord with what the parties would have chosen, had they 

managed to agree. For instance, spouses preferring a clean break might 

agree to sell an asset and divide the proceeds; a court might prefer to 

postpone a sale and award ongoing maintenance. This would explain the 

greater number o f  financial compensation orders in non-consensual 

cases, as these orders may be used to compensate a surviving spouse or 

former spouse for the loss o f  succession rights.'*^ Alternatively, courts 

may be more reluctant to draw a clear line under the parties’ continuing 

obligations in non-consensual c a s e s . T h i s  would explain the higher 

level o f  maintenance orders and the lower level o f  orders for sale. Parties 

who genuinely negotiate may also arrive at a more imaginative solution 

than a court, as they are necessarily more familiar with their resources 

and needs. Where both sides adopt an ‘all or nothing’ approach, a court 

has no option but to devise its own solution.

There was less consistency between consent and non-consensual 

outcomes in divorce cases without a previous agreement or separation 

order. M ost orders were much more likely in consent cases: periodical 

paym ents,’^' lump sum o r d e r s , p r o p e r t y  adjustment o r d e r s , p e n s i o n  

adjustment orders'^'* and residence o r d e r s . O r d e r s  for sale and financial 

compensation orders were equally prevalent in consent and non- 

consensual cases. This suggests that practitioners generally have a good

Periodical payments were provided for in 27% o f  the consent cases and 54.5% o f  the 
non-consensual cases. Assets were sold in 27% o f  consent cases compared with 9% of  
the non-consensual cases.

N o financial compensation orders were made in consent cases, whereas they were 
made in 9% o f  non-consensual ones.

Jackson and Coggans, (Dublin, 1998), 51.
The author is indebted to Mrs Marie McGonagle, o f  the Law Faculty, NUI Galway, 

for this suggestion.
Made in 33% o f  consent cases and 24% o f  non-consensual ones.
Made in 24% o f  consent cases and 14% o f  non-consensual ones.
Made in 57% o f  consent cases and 14% o f non-consensual ones.
Made in 24% o f  consent cases and 9.5% o f non-consensual ones.
Made in 9.5% o f  consent cases and 5% o f  non-consensual ones.
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idea o f what a court might do in cases involving a previous agreement or 

order, though they might prefer to structure the financial outcome 

differently. This in turn suggests that the original agreement or order is 

viewed as ‘proper provision’ in the separation c o n t e x t . W h e r e  no 

previous agreement or order applies, practitioners seem less confident 

and may be much more generous in making provision than a court would 

be (though again allowances must be made for different ‘package 

structures’). In this context, therefore, it appears that ‘proper provision’ is 

much less quantifiable and much more discretionary than might have
I Q7been supposed.

D. References to Statutory Criteria

This study sought to establish the level o f  judicial reference to the
1 ORstatutory criteria for making ancillary property orders. The precise 

level o f reference was difficult to determine. Most Circuit Court cases do 

not have written judgm ents, so references to statutory criteria were taken 

from the Order made or from solicitors’ contemporaneous notes o f  

judgments; oral references may o f  course have gone unrecorded.

When interviewed, most practitioners felt that judges did not commonly 

refer to the statutory criteria, though many felt that judges did have 

certain factors in mind in reaching their d e c i s i o n s . F o l l o w i n g  the 

Supreme Court decision in K  v. it seemed probable that reference to 

the statutory factors would become more common, as the ruling 

emphasised the necessity for clarity and transparency. At interview, most 

practitioners felt K v . K  had not yet had a significant impact, and most o f

However, see the d iscussion o f  this area in Chapter 3.
O f course, many o f  these cases data were gathered prior to the Supreme Court 

decision in T  v, r[2002] 3 IR 334.
S .16(2)(a)-(l) o f  the Fam ily Law Act, 1995, list 12 factors to be taken into account in 

the making o f  ancillary orders w here the applicant is a spouse. S .20 (2 )(a )-(l), and 
s.20(3) o f  the Family Law (D ivorce) A ct, 1996, list 13 factors to be taken into account 
in the making o f  ancillary orders where the applicant is a spouse. A  full d iscussion  o f  
these factors is contained in Chapter 3.

This is discussed in Chapter 4.
K v .  K  [2001] 3 IR 371, d iscussed in Chapter 3.
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the case data analysed here was gathered prior to or immediately after the 

decision. Reference rates may have altered subsequently; this is slightly
9 0 1supported by the data, and (strongly) by recent anecdotal evidence 

from practitioners.

Even so, it was surprising how few cases analysed apparently adverted at 

all to the statutory criteria, on the basis o f the information available. Of 

the 48 consent judicial separation and divorce cases, only one judicial 

separation case contained any reference to the statutory factors. Of 

course, judges in those cases were making orders in line with the parties’ 

own agreements, which they presumably felt satisfactorily represented 

their interests, and judges may also be anxious not to disturb or 

investigate a settlement unless manifestly inappropria te .H ow ever, it is 

also arguable that ‘rubber stamping’ agreements is not necessarily in 

accordance with the statutory emphasis on proper provision. The low 

reference level also does not accord with the view o f some of the 

practitioners interviewed, that judges were generally disinclined to make 

orders without due investigation and evaluation.

Only 17 of the 37 non-consensual cases^^^ contained any reference to the 

statutory criteria. Five of these cases related to divorce and the remaining 

12 to judicial separation. Effectively, therefore, only 18 o f the 85 caseŝ *̂ "* 

to come before the courts contained any overt reference to the statutory 

factors. The factors referred to are outlined in Fig 28:

28%  o f  the divorce and judicial separation cases citing statutory factors were heard 
after the Supreme Court decision in A" v. /C [2001] 3 IR 371, compared with 22% o f  the 
divorce and judicial separation cases overall.

This concern w as recently em phasised by a number o f  ju d ges in informal discussions 
with the writer.
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Factor N o  o f  cases

Financial needs, ob ligations and responsib ilities 9
Earning capacity 7
Contributions to fam ily w elfare 7
Property and financial resources 6
Conduct 5
A ccom m odation  requirem ents 5
Income 4
Duration o f  the marriage 3
Length o f  tim e parties cohabited 3
A ge 2
Physical or m ental d isability 2
E ffect o f  marriage on earning capacity 2
Standard o f  living prior to breakdown 1
Other factors 4
Fig 28: References to statutory criteria in divorce and judicial separation cases

As illustrated above, most judicial emphasis seemed to be placed on 

financial and economic factors, and the focus was very much on 

attempting to meet the parties’ needs from the resources available. 

Contributions to family welfare, past or future were also considered, but 

(in line with practitioners’ views, as discussed in Chapter 4) conduct was 

generally disregarded. Where cited at all, it was not always specified, but 

references were made to alcoholism, adultery and neglect o f  the family. 

The duration o f the marriage or cohabitation periods was cited, but not as 

widely as expected. Age and physical or mental disability were not 

widely cited, but might not arise in many cases. The effect o f  marital 

responsibilities on earning capacity was not much referred to, nor was the 

parties’ standard o f  living prior to marital breakdown. Statutory 

entitlements to income or benefits were not adverted to, nor were benefits 

lost due to the fact o f divorce, third party rights, or the existence o f a 

prior separation agreement. Other grounds cited included children’s 

needs and the source o f  assets. Spousal equality and marital 

partnership were mentioned only once, where the judge felt that equal
')0f>division was appropriate. In a final case, the court felt that proper 

provision was not made on judicial separation, and hence needed 

reassessment on divorce. However, in assessing maintenance, the judge

The fact that a site w as a gift from one party’s parents and im provem ents to property 
with one party’s com pensation award.

This decision (June 2001 ) w as prior to the Supreme Court’s ruling in T v. T  [2002] 3 
1R 334.
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in that case also took account o f the fact that the applicant was now 

cohabiting.

It is instructive to compare the citation levels o f the various factors with 

some o f those cited by practitioners, when interviewed, as most receiving 

judicial e m p h a s is .C o m p a ra tiv e  levels o f reference are outlined in Fig 

29, though it should be noted that exact comparisons are difficult, as 

factors were not necessarily labelled in the same way in interviews as in 

cases. Case percentages refer to the 18 cases where factors were cited.

Factor S o lic ito rs’ em phasis C ase em phasis

N e e d s  o f  children 64% 11%
Financial resources (includ ing incom e) 49% 38%
N eed s o f  spouses (including accom m odation) 41% 61%
Contributions to the marriage 36% 39%
Earning capacity 20% 39%
Duration o f  marriage 21% 17%
C onduct 13% 28%
Equality and fairness 11.5% 6%
A ge 10% 11%
C lean break 5% N o t cited
Fig 29: Comparative levels o f  reference to factors

The greatest surprise is that practitioners’ heavy emphasis on children’s 

needs was not explicitly echoed in the cases. Presumably, children’s and 

parents’ needs would be encompassed in references to the financial 

needs, obligations and responsibilities o f  the parties, referred to in 50% 

o f the cases where factors were c i t e d . H o w e v e r ,  certain factors cited by 

practitioners were not cited at all in the cases sampled, including the need 

for a clean break.

Frequency o f reference to the statutory criteria appeared to vary with the 

type and location o f the case and the court level. Reference was 

somewhat lower than expected in divorce cases and slightly higher in 

judicial separation c a s e s . C o r k ,  Galway and Limerick had slightly

D iscussed in Chapter 4.
When this is added to the two additional cases w here the needs o f  the children were 

soecifica lly  cited the overall rate o f  em phasis on the needs o f  the parties is 61%.
■  ̂ 28% o f  the cases referring to the criteria were divorce cases, compared with 38% o f  
the cases to go before the courts (i.e. excluding separation agreem ents). 72% o f  the
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higher citation levels than expected, while Dublin was within the
9 10expected range. All cases referring to statutory criteria were heard in 

the Circuit Court; even allowing for the vast preponderance o f cases 

heard at Circuit level overall, it was surprising that no High Court cases 

at all made reference to the statutory factors. Reference levels were 

slightly higher than expected in marriages lasting 11-15 years, and lower 

than expected in marriages lasting 21-30 y e a r s . H o w e v e r ,  this may be 

purely coincidental. More cases with dependent children featured among 

those referring to the legislative criteria than might have been expected, 

and fewer without dependent ch i l d r e n . ^Th i s  may reflect the emphasis 

many practitioners felt courts placed on the needs o f the children in a 

marital breakdown situation, though as has been noted, children’s needs 

were specifically identified in only two cases.

Part IV: Conclusion

The comparatively small number o f cases analysed for this study, and the 

difficulties in obtaining data from a greater range o f sources, inevitably 

mean that the information obtained cannot hope to be complete or fully 

representative; it is also inevitable that later developments will render 

some o f the data obsolete. However, the information gleaned provides an 

interesting snapshot o f  the Irish matrimonial property system at work, at 

a particular time and in particular locations. The data obtained offers 

much food for further thought on issues such as the kinds o f  orders being 

made and the factors apparently being emphasised in making those 

orders.

cases referring to tiie criteria were judicial separation cases, compared with 62%  
overall.

Cases heard in other locations had less than h a lf the level o f  citation expected , but 
this includes numerous localities, making generalisation undesirable.

22% o f  the cases where reference to the criteria was made related to marriages o f  11- 
15 years, compared with 13.5%  o f  court cases overall. 39% o f  the cases w here reference 
to the criteria was made related to marriages o f  21-30  years, compared with 25%  o f  
court cases overall. N o  case referring to the criteria related to a marriage o f  five years or 
less.

89% o f  the cases referring to the criteria had dependent children, compared with 
77.5%  o f  the court cases overall. 11% o f  the referring cases had no dependent children, 
compared with 22.5%  overall.

516



Some o f the findings o f this study were not particularly surprising. It has 

long been established that family law cases are more often initiated by 

wives than husbands, and that wives are more likely to rely on Legal Aid. 

The data also confirm that wives are much more reliant on maintenance 

and social welfare, and hence are more in need o f financial assistance on 

marriage breakdown. The question is then whether they get this extra 

assistance. This is particularly important for Legal Aid wives. The data 

on this group clearly show that they are less likely to have personal 

means, and yet there are also fewer assets available for distribution in 

Legal Aid cases generally, particularly as Legal Aid husbands are also far 

less financially well-off than private case ones.

Wives in this study had lower employment rates than their husbands and 

were significantly less likely to rely primarily on their earnings for 

income. They were also far more likely to be engaged in home duties^'^ 

(though even if  these wives had all worked full time, the rate o f  reliance 

on personal earnings would still have fallen far short o f husbands).^''' The 

problem here seems to be intractable, and is certainly not likely to be 

resolved by compelling home-makers to seek employment: this would 

merely require them to obtain and pay for childcare, probably without 

leaving the family better o ff (particularly given that an increase in 

earning would probably be counter-balanced by a reduction in welfare 

support payments and maintenance).

The study confirmed that the principal asset available for division in 

many cases is the family home. Rates o f  home ownership were high, in 

both private and Legal Aid cases, albeit with a mortgage in many cases. 

The level o f  joint ownership was also high, perhaps reflecting a change in 

social patterns, although homes that were not jointly owned were far 

more likely to be in the husband’s sole name than the w ife’s. The

19% o f  w ives sam pled were in hom e duties, compared with no husbands.
81% o f  husbands relied on their earnings as their main incom e source, compared 

with 39% o f  w ives, so  even if  homem akers worked full-tim e, only 58% o f  w ives would 
rely primarily on earned incom e.
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unexpectedly high level o f  home ownership in Legal Aid cases does at 

least mean that there is usually an asset available even in cases with 

fewer resources, though that asset might be less valuable than in private 

cases, and allocation o f  the home may be affected by the lack o f  other 

means. The broader asset base and higher earning levels in private cases 

suggest that more extensive orders would be made in those cases, and 

this was in fact generally the case, though o f course the substance o f the 

orders made, as opposed to their nature and frequency, is not analysed 

here.

The gender differences in property ownership patterns were significant. 

Husbands were generally better o ff than wives in relation to most assets, 

such as pensions and shares, as well as home and land ownership. One 

would therefore expect property orders largely to favour wives, simply 

because husbands have more to ‘give’. One would also expect more 

provision for older wives, as their husbands were significantly better off.

One o f the most interesting findings was that order rates appeared to vary 

with the case type.^'^ This may be attributed to incorrect guesswork on 

the part o f practitioners, in terms o f the likely ruling, or simply to a 

preference for a different financial ‘package’ to the court ordered one.^'^ 

If this second alternative is correct, the question is whether courts are 

truly suitable for resolving property issues in marital breakdown 

situations, if they do not generally give the parties what they need or 

would prefer -  or whether they are a necessary last resort for those who 

cannot agree. W hichever, the disparity lends support to the view o f many 

interviewed practitioners that settlement gives the parties an element o f 

control and an ability to structure financial arrangements to suit their own 

requirements.

For instance, consent divorces versus contested ones.
Some support for this may be obtained from Coulter’s conclusion, in relation to her 

analysis o f  consent cases in Dublin Circuit Family Court, that ‘the parties generally seek 
a final settlement except where children are involved’: Family Law Matters, supra  n.89, 
28.
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The difference in outcomes between Legal Aid and private cases 

presumably reflects the economic differences between the two groups. 

Clearly, given the data on wives’ earning levels and assets, in particular, 

the lack o f certain kinds o f  orders in Legal Aid cases is not explained by 

a lack o f need. The fact that this trend was bucked in certain types o f
917Legal Aid cases suggests either that the parties are more realistic than 

the courts in relation to property arrangements, or that Legal Aid clients 

settle on the mistaken assumption that courts will prove less generous 

than is in fact the case.

The regional variations found in this study in relation to the kinds and 

frequency o f orders made suggests that the family property provisions are 

not being applied uniformly. Judges clearly have different views on 

‘proper’ provision, resulting in localised trends. For instance, it appears 

that Cork judges take a more redistributive approach than Judges in other 

areas. This in turn suggests that ‘knowing the judge’ is crucial, but 

equally, that this is not easy, and that practitioners appearing outside their 

own locality are disadvantaged. There are also differences in settlement 

patterns, with Cork and Galway settlements less in line with judicial 

outcomes than those in Dublin. This may be due to a preference for a 

different ‘package’ structure to that favoured by the local judge, or 

indeed, changes in the local judiciary, where time is needed to become 

familiar with the new judge’s approach. It is unlikely to be due to poor 

guesswork or lack o f knowledge, as it should be easy to become familiar 

with a judge’s ‘form ’ in a small locality.

The study’s findings in relation to factors apparently influencing 

decisions were mixed. Contrary to prevailing wisdom, the presence of 

dependent children did not appear to have a significant effect on 

settlement rates. However, consensual cases featuring dependent children 

were more likely to include financial provision than contested ones. 

Again, it is unclear whether this is due to a preference for different

For instance, the higher level o f  property adjustment orders in contested cases.
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financial packages than those offered by the courts, or to practitioners’ 

mistaken assumptions about a judge’s probable approach to a case. 

However, marriage duration did seem to affect the frequency o f  certain 

orders. This might be based on the parties’ needs (varying over time), or 

the relative weight given to longer marriages (though not all orders fitted 

this pattern). There did not seem to be hugely different outcomes in ‘first’ 

and ‘second bite’ cases (though there were some differences). This 

suggests that parties were initially well advised.

Finally, the level o f  reference to statutory criteria appeared unduly low, 

though anecdotal evidence suggests that this has changed since the 

collection o f the case data analysed here. Most interviewed practitioners 

felt judges considered the statutory factors, even if  they did not explicitly
“)  I  8refer to them, but there is no way o f establishing the truth o f  this. The 

level o f reference also appeared to vary with the locality, again 

suggesting differences in judicial approaches. Where cited at all, the 

factors receiving most emphasis appeared to be financial in nature, 

related to the parties’ means and obligations. Contributions to family 

welfare were also cited, albeit to a lesser extent. Other factors were cited 

relatively infrequently. Much o f this may reflect a pragmatic approach: 

what is the point o f emphasising conduct or contributions or the marriage 

duration when the primary requirement is to provide for a family from 

very limited means?

Discussed in Chapter 4.
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Conclusion

‘[T]he disjunction o f  an underlying philosophy o f  equality o f  

husband and wife and the reality o f  patent economic inequality upon 

breakdown o f  the marriage is the dilemma facing  fam ily law reform 

in Western societies today '

This thesis  com m enced  by asking w hether Ireland had adopted the optimum  

approach to financial provision on marital breakdown. In particular, should 

Ireland m ove from equitable distribution to a com m unity  property regime? 

As has been repeatedly emphasised throughout this work, this is a com plex 

question, the answ er to which depends as much on our philosophy o f  

m arriage and justice  as on practical considerations.

Part I: Principles and Ideology

Theorists  o f  marital property are largely divided between those who 

em phasise  individualism and autonom y, and those w ho em phasise 

partnership and sharing. Both groups em phasise  equality, although there is 

d isagreem ent as to whether this should be formal or substantive. It is 

subm itted  here that partnership theory  offers the best and m ost consistent 

understanding o f  marriage, while a separation approach seem s inappropriate 

in this context. To have a purpose, m arriage necessarily  involves more than a 

tem porary  alliance o f  individuals; nor is it realistic to distinguish between 

em otional and financial sharing, as i f  they w ere  wholly  d isconnected. While 

spouses retain som e individual concerns, they are likely to think o f  

them selves  in jo in t  rather than purely individual terms, and this tendency is 

likely to increase as the marriage continues. Spouses m ake jo in t  decisions in 

their mutual interest, and strive to advance their family rather than

' McDonald (ed.), Settling Up: Property and Income Distribution on Divorce in Australia  
(Sydney, 1986) (hereafter ‘Settling U p’), p. 309.
 ̂ Discussed in Chapter 1.
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themselves alone, intending to share the benefits. Joint decisions, however, 

have individual consequences if  a m arriage ends, as they involve opportunity 

costs as well as career benefits.^ It is unjust if these consequences are 

allocated unevenly, leaving one spouse to suffer hardship while the other 

retains the benefits o f  the marriage.

However, while partnership undoubtedly represents the best approach to 

marriage, its scope m ust be clarified. Too often, a business model o f 

partnership has operated to lim it sharing, usually to the so-called ‘fruits o f 

the m arriage’ (as restrictively defined), and to exclude the sharing o f  marital 

liabilities. Furthermore, this model enshrines formal equality, with little 

regard for substantive disadvantage. It is submitted here that these 

restrictions have skewed the partnership model o f  marriage to the detrim ent 

o f women. True marital partnership involves more than mere econom ics; 

marriage is a jo in t venture, but not just in the business sense. Marital 

partnership involves contributions o f  all kinds, including emotional 

commitment and support; it also relies on principles o f  equality, m utuality, 

sharing and sacrifice. It allows some degree o f  independence, while 

promoting reliance and co-operation. Most importantly, it recognises that the 

relationship may have consequences and ongoing com m itm ents which 

demand continued sharing even after divorce. Children’s needs do not end 

merely because their parents separate, and marriage may cause continuing 

detriment that requires ongoing recom pense (particularly to carers). 

Marriage may generate ongoing assets (such as increased earning capacity) 

that should benefit both parties rather than one alone. Finally, m arriage may 

engender sharing expectations which require the mutual investments and 

sacrifices o f  both spouses to be vindicated.

 ̂ As discussed at length in C hap ter 1, m arital role allocation is likely to dim inish the career 
prospects and earning capacity  o f  a hom em aker, w hile enhancing those o f  the breadw inner.
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This extensive concept o f  marital partnership is necessary  as well as just,  

assum ing that w e wish to encourage sharing behaviour within marriage 

rather than pure self-interest. Econom ic theory em phasises  rational choice, in 

the light o f  perceived costs and benefits to the individual;^ assum ing this is 

correct (and disregarding doubts that individuals in fact act rationally in 

emotional situations), we need to determ ine w hat forms o f  behaviour we 

wish to promote.^ M uch o f  the debate opposes self-sufficiency and 

independence with caring behaviour, often in the nam e o f  equality. 

A rgum ents that w om en should be encouraged to  participate in the labour 

market, rather than focusing on hom e duties, em phasise  the powerlessness 

that flows from financial dependency. This is undoubtedly  true, but the 

proposed solution -  to force w om en into the labour m arket -  is as patriarchal 

as the problem i tse lf  True equality requires free choice and suggests that 

financial and caring contributions should be equally  valued. Rather than 

em phasising the role o f  the hom em aker in enabling the breadw inner to earn, 

w e should focus on the value o f  caring itself, not ju s t  financially, but in 

term s o f  ch ildren’s developm ent and the fulfilment o f  social needs. Both 

caring and financial productivity are essential social goods, and should be 

recognised as such; indeed, this v iew  is endorsed by the Irish Constitution, 

even though that has not, as yet, translated into any substantive benefit for 

carers.^

A ccordingly, caring should be encouraged, not penalised, yet at present the 

caring spouse generally suffers financially when m arriage ends, despite 

jud icial rhetoric. T he social phenom enon know n as the feminization o f  

poverty seems directly attributable to the long-term effects o f  the female 

caring role.^ If  this is to be combated, the solution m ay lie not in the forced 

adoption o f  male career paths, but in the re-evaluation and vindication o f

D iscussed in C hapter I.
* Even i f  individuals do not in fact malce rational choices, w e m ust avoid categorising some 
choices as ‘righ t’ and o thers as ‘w rong’, and rew arding o r punishing the actors accordingly.
® D iscussed in C hapter 3.
 ̂ D iscussed in C hapters 1 and 3.
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traditional female choices. Caring behaviour requires substantive 

recognition; the question then is how  best to achieve this. Clearly, we cannot 

rely sim ply on financial evaluation o f  caring duties, even if  it were possib le  

to m onetise all hom em ak ing  tasks, as this is problem atic  in a m arket w here  

female w ork  has alw ays been devalued. However, a marital property  reg im e 

m ay vindicate sharing w ork  by attributing equal value to  all marital 

contributions, irrespective o f  their nature,^ and recognising the opportunity  

costs that caring contribu tions m ay entail.

In practical terms, the choice o f  regim e will depend considerably on w hether 

we prioritise the flexibility and individual justice  attributed to  equitable 

distribution, or the certainty and predictability attributed to com m unity  

property. While all o f  these benefits  are desirable, a crucial question is 

w hether each system actually  provides what it purports to provide. Equitable 

distribution is only valuable  insofar as the solution it offers is equitable; 

extensive powers m ay be provided, but are they used, and used ju s t ly?  Does 

com m unity  property truly provide certainty, and do so justly?

It is clear from the com parative  analysis in Chapter 2 that neither system 

fully satisfies these criteria. Historically, courts in equitable d istribution 

jurisdictions have failed to use their powers to vindicate the rights o f  w ives, 

usually because o f  their  adherence to traditional v iews on title and 

contribution. This has resulted in a gendered application o f  the law, w here  

w o m en ’s contributions w ere  devalued and they were left im poverished after 

marriage. Insufficient accoun t has also been taken o f  future ch ildcare 

burdens. H owever, the position has considerably improved following both 

legislative intervention^ and progressive judicial thought, which has begun to

* It is not suggested that this should result in automatic equal sharing.
® California bases its comm unity system on a presumption o f  equal spousal contribution to 
the marriage (discussed in Chapter 2). In N ew  Zealand, the Matrimonial Property Act 1976  
recognises the contributions o f  both spouses to the marriage partnership as equal; s. 18(2) 
specifically provides that monetary contributions are not presumed to be more valuable than 
non-monetary ones.
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take notice o f  sociological data.''^ Problems have also arisen because o f  

divergent views on what is ‘equitable’ -  as Lord Nicholls emphasised in 

White V. W h i t e , ‘fairness, like beauty, lies in the eye o f  the beholder’.'^ 

Does equity require a court to vindicate individual property rights, or to 

implement sharing? Should the court aim to meet needs or to compensate 

losses or to reward investments? As views on these issues change, so may 

outcomes be deemed more or less equitable.

However, community property may also be less certain than often supposed. 

Automatic equal division appears straightforward, eliminating many o f  the 

disputes that may arise in relation to equitable distribution and guaranteeing 

a specified portion o f  the family assets to each spouse. However, 

comparative analysis shows that community property can be extremely 

complex, requiring detailed rules o f  tracing, management and third party 

protection.'^ While some o f  these difficulties may be resolved in other ways 

-  for instance, management powers may be conferred on the titleholder only, 

thus compromising community ideology for the sake o f  convenience -  the 

problem o f  determining what property falls within the community remains 

intractable,''* and seems likely to lead to as much litigation as equitable 

distribution. This might be avoided in a system o f  deferred community, 

where the overall gains o f  the spouses are equalised on divorce, where this is 

combined with a presumption that all property was obtained during the 

marriage unless the parties have otherwise specified at the outset.'^

The d ecision  o f  the Suprem e Court o f  Canada in M o g e  v. M o g e  [1 9 9 2 ] 3 SC R  813  
(d iscussed  in Chapter 2 ) is a case in point.
" W hite V. W hite [2 0 0 0 ] 2 FLR 981 .

W hite V. W hite [2 0 0 0 ] 2 FLR 981 , 983 .
See particularly the d iscussion  o f  C alifornia in Chapter 2. Interestingly, D ew ar notes that 

there is no hard ev id en ce  that increased certainty w ou ld  lead to reduced overall co sts (to the 
State or the parties); this is an issue m eriting further em pirical research. S ee  Dew ar, J., 
‘R educing D iscretion  in F am ily L aw ’ (1 9 9 7 ) 11 AJFL 3 09 .

Other than in regim es o f  universal com m unity.
This w ould be sim ilar to the Germ an approach, w here an inventory o f  each sp o u se ’s 

property m ay be prepared prior to m arriage. Equitable distribution, w here all assets are 
availab le for consideration , m akes m anagem ent and creditor protection straightforward  
during the m arriage, but m ay o b v iou sly  lead to problem s on d issolution .
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Does either com m unity or equitable distribution lead to a ju st outcom e? 

W hile views o f  justice may vary, it is noteworthy that the relative 

impoverishment o f  wom en and children appears to be widespread, 

irrespective o f  the marital regim e.'^ This may well be due to the lack o f 

assets to begin with, rather than how they are divided, and problem s may be 

compounded by lack o f  supplem entary state support.'^ However, it may also 

be due to problem s inherent within each system, largely connected with the 

frequent em phasis on imposing a clean break and encouraging self- 

sufficiency, which often leads to inadequate spousal maintenance;** 

alternatively, it m ay be attributable to the narrow scope o f the divisible 

property.

Restricting property division to post-marital acquests -  the so-called ‘fruits 

o f  the m arriage’ -  may lead to serious injustice. This is partly because the 

marital fruits have historically been restrictively defined, as dem onstrated by 

the traditional exclusion from division o f human capital and future income.'^ 

A dependent spouse and children may have needs that cannot be satisfied 

from an equal share in m atrim onial property only, since m ost families have 

limited resources.^® Because a hom em aking spouse will often have made 

sacrifices for the fam ily, and will have a reduced earning capacity due to her 

marital role, an equal share in restricted assets may be inadequate to 

compensate her losses or make her self-sufficient.^' These problem s are

See the discussion in Chapters 1 and 2.
This is discussed in Chapter 1; see particularly Dunk, ‘The Econom ic Consequences o f

Divorce for Women in the European Union; the Impact o f  Welfare State Arrangements’ 
(2004) 20 European Journal o f  P opulation  251.

Discussed in Chapter 1 and Chapter 2.
This applies in both com m unity and equitable distribution regimes.
Injustice might also be worked where one spouse had extensive non-marital assets, which 

were legally unavailable to meet the needs o f  the family.
Obviously, the homemaker may have benefited as well as suffered from her choices; for 

example, she presumably found her duties reasonably fulfilling, and she was also com plicit 
in the allocation o f  marital duties. It is therefore right to expect her to share in the liabilities
o f  the marriage (although not to an unequal extent), and to mitigate her losses where
reasonably possible.
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com pounded  by the traditional dichotom y betw een property division and 

periodic support, though it is submitted here that this distinction is artificial 

and inappropriate: periodic paym ents may fulfil m any o f  the functions o f  

property division (such as com pensating a spouse for marital losses and 

rewarding her for contributions), particularly w here  there is insufficient 

liquidity to m ake adequate provision by traditional means.

The restriction o f  divisible resources is particularly  problematic in 

com m unity  regimes, although it is not an essential feature o f  com m unity 

property. H owever, a regime o f  universal community^^ w ould  also probably 

be regarded as unjust, and w ould probably d iscourage marriage, potentially 

leaving dependent partners even less protected than at present. Equal 

division o f  property m ight also be com bined  with flexible spousal support, 

but the reluctance o f  courts to order ongoing, adequate support in many 

jurisd ic tions  m ust be n o t e d . S u p p o r t  also notoriously goes unpaid, 

suggesting that property provision should be m axim ised, where possible. 

Equitable distribution may take account o f  all the property o f  each spouse 

(though it need not necessarily do so), but does not provide for automatic 

equal division and retains flexibility to cater for d ifferent situations. Full 

sharing m ay be appropriate in som e cases but not in others. A ssum ing the 

system includes sufficient safeguards against gender bias (which might 

inhibit recourse to pre-owned assets, or attribute greater weight to financial 

contributions), equitable distribution is therefore potentially fairer regarding 

property division.

It is probably  impossible to devise a single system that is universally just.  It 

is possible to  identify criteria that the ideal system w ould satisfy: it would be 

reasonably clear, certain and predictable; it w ould  take account o f  all parties’

Universal community requires all property o f  both spouses to be divided equally. 
As in Ontario and California; see further Chapter 2.
Discussed in Chapter 2.
See, e.g.. Ward, Financial Consequences o f  Marita! Breakdown  (Dublin, 1990).
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needs, sacrifices, responsibilities and contributions; it w ould  not result in 

significant long-term financial disparity for the former spouses; it w ould  

promote conciliation ra ther than bitterness. Effectively, substantive, ra ther 

than formal equality  is desired; a llow ance m ust be m ade for the fact that 

divorcing spouses are frequently  dissimilarly situated, so that  strict equal 

division m ay result in serious inequity. The difficulty, o f  course, is that 

substantive equality generally  requires adaptability to particular situations; it 

is impossible to devise a single m easure for all.

C om m unity  property offers greater certainty and predictability  than 

equitable distribution, though as noted previously, it is less certain than 

som etimes suggested. Equitable  distribution m ay also be m ore certain than 

many critics argue, insofar as practitioners interviewed for this thesis m ostly  

felt able to predict ou tcom es within broad parameters, at least w here  they 

were familiar with a particular judge.^^ Equitable distribution also appears 

m ore likely to  becom e m ore predictable as increased jud icial gu idance 

becomes available and norm s are established.^’ Nevertheless, it rem ains 

significantly less predic table overall than the com m unity  approach; this m ay 

prolong litigation, thus  increasing costs and bitterness.^* T he question  

therefore is w hether equitable  distribution offers other benefits in sufficient 

measure to outweigh these  disadvantages. It is submitted here that it does, as 

equitable distribution offers the potential for more com plete  ju s t ice  than 

automatic equal division, both as between individual spouses and 

substantively for social groups.

See discussion in Chapter 3.
See practitioners’ comments in Chapter 3 and also the findings o f  Garrison, discussed in 

Chapter 1 (Garrison, ‘How Do Judges Decide Divorce Cases? An Empirical Analysis o f  
Discretionary Decision Making’ (1996) 74 N.C.L. Rev. 401).

However, note Eekelaar’s contention, outlined in Chapter 1, that this is by no means 
proven (Eekelaar, ‘Post-Divorce Financial Obligations’, in: Katz, Eekelaar and Maclean 
(eds.). Cross Currents: Family Law and Policy in the United States and Eneland  (Oxford, 
OUP, 2000), 419).
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However, the very discretion that enables this is problem atic, particularly 

where jud icial bias may affect outcomes. Yet, as W eitzm an notes, gender 

bias may affect outcom es even in com m unity  regimes,^^ and may never be 

fully eliminated. Discretion should therefore be retained, subject to guiding 

principles; the statutory factors listed for consideration in equitable 

distribution system s offer som e such guidance, as do judic ia lly  enunciated 

principles. Legislative principles m ay also offer guidance;^® as Garrison 

notes, these m ay  be no more effective than judicial principles,^' although 

they m ay be m ore democratic. Discretion should also be exercised in a 

transparent m anner, to prom ote consistency and to ensure that errors are 

rectifiable and that the law does not fall into disrepute. Care must, however, 

be taken that any principles or guidelines formulated do not themselves 

become a m atter  for dispute.

Guidelines based on contribution m ay lead to  quantification difficulties and 

m ay also leave room for gender bias. These dangers m ay be reduced by a 

statutory principle  that financial and caring contributions to  the family shall 

be deemed equal in value. N eed should also be considered, as this is central 

to substantive justice. The social reality is that need remains, and is usually 

gendered, despite  rhetoric to the contrary. Unfortunately , guidelines based 

on need cast the dependent spouse as a supplicant, rather than a claimant 

with earned entitlements. C om pensatory  principles avoid this, but will not 

cover investm ents rather than losses (hence the need for contributory 

principles also); they will also not cover needs that are not directly 

attributable to the marriage, even though partnership principles in the 

broadest sense suggest that these should also be i n c lu d e d .C o m p e n s a to r y  

principles also raise quantification problem s that m ay open the door to bias

For instance, with regard to the classification or treatment o f  particular assets; see the 
discussion o f  W eitzm an’s findings in Chapters 1 and 2 (W eitzman, The D ivorce Revolution: 
the U nexpected Socia l and Economic Consequences fo r  Women an d  Children in Am erica  
(N ew  York, 1985).

As in Scotland; see discussion in Chapter 2.
Garrison, supra  n.27, 413, discussed in Chapter 1.
Discussed above.
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and litigation. Accordingly, it is submitted tiiat need must remain a guiding 

principle, and should not be replaced (though it should be supplemented) by 

compensatory rules.

Post-marital hardship is not just an equality concern, but a social ill. The 

widespread impoverishment o f women and children (and o f men, though this 

seems rarer) is rightfully a concern for government, not merely private 

ordering. If, as a society, we wish to facilitate divorce, we must be prepared, 

as a society, to deal with the consequences. This may necessitate looking 

beyond individual (or even group) justice; it may be necessary to be less 

generous to the financially empowered individual or group (usually 

husbands), in order to prevent the widespread impoverishment o f their more 

vulnerable wives and children. In this context, as Herring argues, it may be 

that financial orders should be unfair, where circumstances require it.^  ̂ One 

may hope that men’s faster rate o f economic recovery would minimise the 

unfairness;^'^ one might also argue that men’s entrenched financial 

superiority is the result o f  patriarchal social conditions which mandate some 

form o f redress. We may also have to accept that the limited private means 

usually available to support former spouses and their families will generally 

be inadequate (even following an ‘unfair’ division), and may require 

supplementing from the public purse. Indeed, this is also just, since the State 

benefits from family caring activities. However, financial support should not 

be a matter for public support only, as this is inappropriate both on 

partnership grounds and because the availability of sufficient private means 

renders unnecessary state support wasteful.

Finally, it is submitted that the private ordering of property entitlements is 

appropriate and permissible. Private ordering already occurs through 

separation agreements and consent orders; the only justification, in principle,

”  Herring, ‘Why Financial Orders on Divorce Should Be Unfair’ (2005) 19 IJLP&F 218, 
discussed in Chapter 1.

See, e.g., Weitzman, supra n.29, discussed in Chapter 2.
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for prohibiting pre-nuptial contracts is that unforeseen circum stances may 

render a contract obsolete or unjust. It is therefore essential to retain a power 

to review a pre-nuptial agreem ent where  justice  dem ands  it, although to 

prohibit agreem ents totally seems unduly paternalistic. It is submitted that 

the main focus m ust be on adequate procedural and other safeguards to 

prevent exploitation, and that only w here  provision is clearly grossly 

inappropriate should the court intervene. Residual pow ers to protect affected 

third parties, particularly children, are also necessary.

Yet, what should constitute exploitation or grossly  inadequate provision? 

The strongest argum ent for equal division m ay be that it provides a baseline 

against w hich  provision may be m easured and strengthens the bargaining 

position o f  the economically  w eaker p a r t y . A n  established judicial practice 

m ay provide equivalent bargaining strength,^^ but this is uncertain. 

Furtherm ore, autom atic entitlements, unlike judicial practice, result in a 

language and culture o f  entitlement; a norm o f  sharing rather than 

separation. This m ay have practical as well as sym bolic importance, in 

relation to both private negotiations and discretionary o r d e r s . A  key 

problem with  equitable distribution is that ju d g es  m ay cling to title and be 

reluctant to ‘tak e ’ property from its legal owner. A norm o f  entitlement may 

also affect the satisfaction levels o f  those subject to the property division
38system.

D iscu ssed  in Chapter 1.
This w as e ffe c tiv e ly  suggested  by practitioners in terview ed for this thesis, w hen they  

w ere asked to identify factors prom oting settlem ent. N u m erous practitioners (about 38%  o f  
in terv iew ees) stressed their role in ‘setting the s c e n e ’ and bringing c lien ts to ‘accept reality’ 
(nam ely , that a certain degree o f  provision w ou ld  be im posed  by the court in any event). 
H ow ever, nearly a third also  em phasised  the im pact o f  jud icia l unpredictability, w hich  
encouraged p eop le  to retain som e m easure o f  control over  the ou tcom e by settling. These  
find ings are not d iscussed  in detail in this thesis due to lack o f  space.

S ee  the com m ents o f  Martin, ‘U nequal Shadow s: N egotia tion  Theory and Spousal 
Support under Canadian D ivorce L aw ’ (1 9 9 8 ) 56 U .T . Fac. L. R ev. 135, 153, d iscussed  in 
Chapter 1.

D iscu ssed  in Chapter 1.
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Part II: Ireland

It is clear from legislative developm ents and the decided cases that the Irish 

philosophy o f  m arriage is not purely individualist, despite the lack o f 

automatic sharing during marriage. As outlined in Chapter 3, legislative 

measures^^ have long curbed pure individualism. Spousal succession rights 

are clearly based on partnership theory; the marital breakdown legislation'*'’ 

also clearly acknowledges that some degree o f  sharing is generally 

appropriate at the end o f  marriage, based on the partnership o f  the spouses, 

their contributions to the relationship and their and their children’s future 

needs.

However, although Irish law recognises partnership, it does so 

inconsistently. Spousal rights vary with the context and are far greater on 

death than during m arriage or on divorce. W hile greater consistency would 

be more ideologically coherent, it is uncertain how this could be achieved. 

Succession rights are well-established and clear, and should not be 

undermined. W hile the com m unity property model has a powerful 

symbolism within marriage, and may em power dependent spouses, it should 

not be introduced unless we are also willing to introduce it on divorce -  

otherwise consistency would be reduced, rather than increased, and marital 

property would becom e even more complex with little discernible benefit. 

The W isconsin model should therefore be rejected."*' The real question is 

therefore whether autom atic equal sharing should apply on divorce; for the 

reasons outlined above, it is submitted that it should not, at least at this 

time."*  ̂ There is no evidence that the Irish public particularly desires to

For example, the Succession Act, 1965, and the Family Home Protection Act, 1976.
The Family Law Act, 1995, and Family Law (Divorce) Act, 1996.
Discussed in Chapter 2.
This writer has previously argued in favour o f  a deferred community regime (Buckley, 

‘Matrimonial Property and Irish Law: a Case for Community?’ (2002) 53 Northern Ireland  
Legal Quarterly 39), but has ultimately concluded that the benefits to such a system would 
not outweigh the disadvantages.
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change the existing regime,'*^ and the strong prevailing view  among the 

practitioners interviewed for this thesis was that no change should be 

attempted.'*'* W hile a deferred com munity regim e might be less com plex than 

a true com munity property system , automatic equal division on divorce 

seem s to offer no more substantive equality than the current equitable 

distribution approach, and may w ell offer less. It may be that w e must accept 

that inconsistency is the price w e pay i f  w e w ish to end marriage prior to 

death; indeed, it may be argued that fixed shares are inappropriate in this 

context, since two fam ilies must now be provided for, rather than a single 

surviving spouse.

Ireland’s equitable distribution approach has clearly been problematic. There 

may be long delays in concluding cases'*^ and practitioners interviewed for 

this thesis continuously stressed judicial inconsistency and the resultant lack 

o f  predictability;'*^ regional variations were also prevalent."*’ However, 

practitioners also generally agreed that judges by and large did the best they 

could with the very limited resources available to the parties, and were

This might be tested by offering an optional community-type approach to couples 
intending to marry, that is, requiring them to specify which regime they wished to apply to 
their marriage. This would accord with the current proposal in Ireland, discussed in Chapter 
3, for legally enforceable pre-nuptial agreements (see Department o f  Justice, Report o f  the 
Study Group on Pre-nuptial Agreements (Dublin, 2007)).

Discussed in Chapter 4.
Fahey and Lyons found that the median duration o f  family law cases was between 12 and 

19 months, with some cases lasting more than 3 years: Fahey and Lyons {Marita! 
Breakdown and Family Law in Ireland: a Sociological Study (Dublin, 1995), 94. Analysing 
cases in Dublin Circuit Family Court in October 2006, Coulter found that ‘[c]ontrary to 
some perceptions, it is possible for some cases to be decided very quickly’; applications for 
117 cases out o f  183 decided in that month were lodged since the start o f the year; Courts 
Service, Family Law M atters (No I) (Dublin, Spring 2007), 23. When case data for this 
thesis was analysed (using approximate dates), the mean duration for all cases, for which 
data were available, was 16.52 months; divorce cases generally lasted slightly longer while 
judicial separation cases were slightly shorter. 39% o f all cases for which data were 
available were heard in 7-12 months. Some cases lasted considerably longer, and others 
were resolved much more quickly. Overall, the completion times for most cases did not 
appear to be unreasonably lengthy, at least in comparison with other kinds o f  cases (see 
Courts Service, Annual Report 2004  (Dublin, Stationery Office) for figures for other case 
types. A full account o f  the duration o f  cases analysed in Chapter 5 is not included in this 
thesis due to constraints o f  space.

Discussed in Chapter 4. It was surprising, therefore, how many practitioners nevertheless 
said they found it easy or relatively easy to advise clients on property issues {ibid.).

Discussed in Chapter 5.
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genuinely well-intentioned (if occasionally biased)."*  ̂ It is probable, as 

Garrison suggests, that time is needed for the legislation to ‘bed down’ and 

that consistency will ultimately improve as judicial guidelines are 

formulated."*  ̂ To some extent, this process has already b e g u n ,a lth o u g h  

there is a considerable way to go yet, and it is a cause for concern that 

relatively few o f the practitioners interviewed cited jurisprudence or the 

pattern o f  cases as helping them to advise clients.^' However, increased 

transparency in the wake o f  K  v. already hinted at in the research for this 

thesis, may help with this and enhance consistency, particularly as this may 

now be supplemented by proper reporting .Judicia l training is also a key 

mechanism for achieving consistency, and this would be particularly 

appropriate if  the specialised Family Court located in Dublin were extended 

(as it should be) to the rest o f  the country.

The family data gathered for this thesis suggest that Irish women generally 

shoulder the bulk o f  the childcare burden, and do not have the same financial 

means as men, despite the current social and legal emphasis on equality.^'*

Discussed in Chapter 4.
However, it should be noted that UK research suggests that while broad outcomes may be 

predicted, the details are infinitely variable. See Davis et al, ‘Ancillary Relief O utcom es’ 
[2000] CFLQ 43, discussed in Chapter 2.

See the discussion o f  7' v. T  [2002] 3 IR 334 in Chapter 3, and Chapter 3 generally.
See Chapter 4.
K v. K  [2001] 3 IR 371, discussed in Chapter 3.
S.40 o f the Civil Liability and Courts Act 2004 now permits the publication o f  case 

reports, subject to criteria. In addition, the Courts Service appointment o f  a Family Law 
Reporter in 2006 has led to the publication o f  three ‘snapshots’ o f  the family law system in 
Ireland in 2007 (see Courts Service, Family Law Matters (No. I) (Dublin, Spring 2007), 
Courts Service, Family Law M atters (No.2) (Dublin, Summer 2007) and Courts Service, 
Family Law M atters (No. 3) (Dublin, Autumn 2007).

Discussed in Chapter 5. In brief, husbands were more likely to be employed, to work full
time, or to be self-employed or employers. Wives were more likely to work part-time, to be 
in home duties, or to rely on maintenance or social welfare. Nearly 75% o f wives in marital 
breakdown cases were aged 40 or over, and had presumably (based on employment patterns 
derived from the case data) spent considerable time either out o f  the employment market or 
on the ‘mommy track’. Women aged over 50 were especially likely to be unemployed. Less 
than 40% o f  wives o f  all ages relied principally on their own earnings for support; this has 
clear implications for self-sufficiency. Husbands were also likely to be over 40, but were far 
better off financially and in terms o f  employment. About 83% relied principally on their 
own earnings for support. This suggests that men are likely to recover quicker financially

534



M any practitioners interviewed considered that men recovered better 

financially from divorce in the long term.^^ This suggests that it is imperative 

that Ireland retains the pow er to m ake unequal or even ‘unfa ir’ orders, to 

prevent the im poverishm ent o f  w om en  and children after d i v o r c e . T h e  case 

data obtained and analysed also clearly suggest that ju d g es  are using the 

range o f  orders statutorily available, though som e are used more than others 

and the value o f  the orders m ade is generally  u n k n o w n . A  key concern 

therefore is to try to ensure that orders are used effectively, to achieve 

substantively ju s t  ou tcom es insofar as is possible.^*

One possible m ethod o f  achieving this would be to adopt som e legislative 

guidance as to what constitutes ‘p roper’ provision. W hile  courts are directed 

to consider specific factors in determ ining w ha t provision would be ‘proper’, 

the legislation currently  lacks any clear objective. T he scope o f  provision is 

arguably undermined by the principle o f  jud ic ia l  restraint and lingering 

emphasis  on separate property rights, as courts  m ay not m ake any order 

unless it is ju s t  and equitable in the circumstances.^^ A possible statutory 

definition, drawing on the approach o f  M urray  J in T v. m ight read:

'Proper provision means such provision as is fair and just, taking 

account o f  the equal partnership o f  the spouses and the right o f  each 

to enjoy the fruits o f  the marriage, and securing to each, as far as 

possible and equitable, equivalent standards o f  living, financial 

independence and security, bearing in mind that unequal provision

from divorce, and have a greater earning capacity. This is also supported by husband’s 
greater sole ownership o f  assets other than the family home.
”  Discussed in Chapter 4.

Unfortunately no current data on post-divorce poverty rates for men and women are 
available in Ireland.
”  This is discussed in Chapter 5.

The case data analysed showed that most orders benefited w ives, but that husbands also 
benefited. This suggests that interests are ‘traded’ to ensure justice for both: see Chapter 5.

D iscussed in Chapter 3.
“ rv.  ir[2002] 3 IR334,  408.
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may be necessary or appropriate in the interests o f  the children o f  

the marriage or in light o f  other factors

This would emphasise substantive rather than formal equality and the 

principles of marital partnership, while acknowledging that resources may be 

inadequate for true proper provision and that other requirements may also 

affect the appropriate outcome.^' There is still a danger that courts might 

overlook the long-term effects o f financial orders (particularly, the relative 

ability o f spouses to recover financially); hopefully this would be overcome 

by the need to ‘secure’ financial security and equality to each.

It is not suggested that a simple presumption o f equal division be adopted, as 

this would seriously limit judicial flexibility and could have a harsh impact 

on dependent spouses and families. However, in the event that no acceptable 

definition o f ‘proper provision’ can be achieved, formal equality might still 

have a role, insofar as it might be used as a check on gender bias.^^ 

Accordingly, the judicial use o f equality as a yardstick might prove useful, 

though it remains controversial following T v. 7 '̂' and the suggestions in 

subsequent cases that a benchmark o f one third may be applied.*^

It would also be advisable to strive to overcome latent discrimination by 

adopting a presumption that domestic and financial contributions to the 

family are equal in value.^^ This applies whether or not a partnership-based 

definition o f proper provision is adopted, as the definition suggested here 

would permit unequal division in appropriate circumstances. It would 

therefore be essential to ensure that discriminatory evaluations o f the worth

For instance, substantive equality might be inappropriate follow ing a short childless  
marriage.
“  For example, the undervaluation o f  caring contributions.

Particularly as interviewed practitioners felt judges placed so little emphasis on fairness or 
equality: see Chapter 4.
^ T v .  7’ [2 0 0 2 ]3 1 R  334.

E.g., JC  V. M C  (HC, Irish Times, 19 February 2007) and RG  v. CG  [2005] lEHC 202, 
discussed in Chapter 3.
^  As discussed above.
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o f  contributions did not undermine the substantive equality  sought. The 

frequent em phasis  o f  interviewed practitioners on the significance o f  

financial, rather than domestic, contributions^’ suggests that caring work 

m ay be undervalued in Ireland, increasing the need for legislative 

intervention.^*

The statutory factors for consideration in m aking  ancillary property orders in 

Ireland are generally  appropriate and com prehensive, covering headings o f  

need, means, contributions, responsibilities, fault and sacrifice. However, a 

statutory prioritisation o f  ch ildren’s needs, akin to that in England and 

Wales,^^ would be beneficial. A t present ch i ld ren ’s requirem ents receive 

little overt attention in Irish financial provision law.™ The Constitution 

requires ‘proper prov is ion’ to be m ade for the spouses and any dependent 

children on d i v o r c e , b u t  ch ildren’s needs receive no special weighting in 

the statutory criteria for making orders. Despite the w idespread confidence 

o f  practitioners that children were prioritised by the c o u r t , t h i s  was not
73borne out by the case data examined. Even where judges  referred to 

s tatutory criteria, they did not generally refer to  ch ild ren’s needs,’'* even 

though these m ay be highly relevant in considering how limited resources 

should be deployed. W hile it is highly probable that judges  consider 

ch ild ren’s requirem ents in making orders, this should be explicit rather than 

implicit.

It is submitted that although different principles should apply in short, 

childless marriages,’  ̂ there is no need for a specific statutory rule on this.’^

D iscussed in C hapter 4.
** M any in terview ed practitioners were clearly  aw are o f  the problem s in this regard, as are 
som e ju d g es  (see, e.g. the discussion o f  T v. T  [2002] 3 IR 334 in C hapter 3).

D iscussed in C hapter 2.
D iscussed in C hapter 3.
D iscussed in C hapter 3.
D iscussed in C hapter 4.
D iscussed in C hapter 5.
As opposed to the needs o f  the fam ily generally.
D iscussed in C hapter 1.
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Marriage duration can already be taken into account, and spousal 

contributions and sacrifices are not likely to be extensive in a short marriage, 

making com pensatory principles inapplicable. These would be sufficient 

grounds for departing from the substantive equal provision suggested in the 

proposed definition o f ‘proper’ provision.

Practitioners interviewed were emphatic that marital conduct received little 

judicial emphasis, primarily because the principal focus was on m eeting  

family needs, but also due to a reluctance to add to the com plexity and 

bitterness o f  the proceedings. This may occasionally work injustice, but it is 

doubtful whether statutorily specifying conduct that courts should  

particularly consider w ould improve matters. Conduct that depletes fam ily  

resources is apparently already judicially considered;^^ a ‘persistent adultery’ 

ground could invite false allegations. Probably the most useful statutory 

amendment would be a specific reference to serious and persistent dom estic  

violence;^* strangely, this was mentioned by only two interviewed  

practitioners,^^ despite statistical evidence that it is com mon in Ireland.

Limiting sharing to marital acquests could lead to difficulties o f  tracing. Specifying that 
sharing should begin following a qualification period or the birth o f  children (as Oldham 
suggests; see Oldham, “ Is the concept o f  marital property outdated?” (1983/84) 22 JFL  263, 
268, discussed in Chapter 1) may well lead to a spouse deliberately remaining in the 
marriage only until rights have accrued, or having children to obtain material benefits. 
Reclassifying assets over time, to the benefit o f  longer marriages (as suggested by the 
American Law Institute (American Law Institute, Principles o f  the La%v o f  Family 
Dissolution: Analysis and  Recommendations (Newark, N.J.; 2003) (hereafter ‘ALI 
Principles'), discussed in Chapter 2), is likely to prove unworkable as it again involves 
tracing difficulties.

See practitioner views discussed in Chapter 4.
The risk o f  false allegations might be overcome by a similar provision to that operating in 

California (discussed in Chapter 2), that domestic violence o f  which there is ‘docum ented’ 
evidence may be taken into account. Presumably this would refer to police reports and court 
records; while such a requirement could cause injustice in some cases, it is probably 
necessary to avoid false claims. California also includes psychological abuse under its 
domestic violence heading, but it is difficult to see how this could be proven.

See Chapter 4.
Recent research by the National Crime Council and the Economic and Social Research 

Institute found that 15% o f  women and 6% o f  men have experienced serious physical, 
sexual or emotional abuse from a partner at some time in their life (see Watson, ‘Domestic 
Abuse o f  Women and Men in Ireland; Report on the National Study o f  Domestic Abuse 
(2005, Dublin), 24).
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It is to Ireland’s benefit that there is no statutory em phasis  on either the clean 

break or self-sufficiency. It is clear from other ju risd ictions that these 

objectives m ay lead to serious inequity, even though they are meant to 

advance equality. T he clean break is generally  unattainable in a ju s t  manner, 

due to the lack o f  resources, and attem pts to impose such a break m ay have 

harsh consequences for dependent spouses. A lthough the Suprem e Court has 

now made it clear that a clean break m ay be permitted in appropriate 

circumstances,^ ' it is submitted here that no reference to this should be added 

to the existing statutory criteria for orders, as this m ight suggest that the 

clean break is a statutory objective. Likewise, no explicit reference to self- 

sufficiency is necessary; adequate account is already taken o f  this when the 

parties’ respective earning capacities are considered. Statutorily emphasising 

self-sufficiency could lead to other important factors (such as contributions 

and needs) being overlooked, particularly as statutory time-scales for 

transition to self-sufficiency are often w oefully  inadequate.*^

However, a greater statutory em phasis  on spousal m aintenance might be 

beneficial. It w as impossible to establish from case data analysed for this 

thesis whether spousal, as opposed to child m aintenance, w as generally 

awarded.*^ However, practitioners interviewed generally  felt that it was not 

w idely used. The danger is that property aw ards m ay be inadequate 

com pensation for lost career opportunities and continuing caring burdens; 

inadequate child m aintenance aw ards m ay  then exacerbate the difficulties o f
oc

former hom em akers. This m ight be overcom e to som e extent by the 

adoption o f  clear child m aintenance guidelines,*^ but it would also be useful 

to remind courts that periodical paym ents  m ay be used for com pensatory

T V. T  [2002] 3 IR 334, discussed in Chapter 3.
See, e.g., the discussion o f  Scottish law in Chapter 2.
Discussed in Chapter 5.
Discussed in Chapter 4.
Although no data on this is discussed in this thesis, child maintenance in other 

jurisdictions has frequently been found to be inadequate (see, eg. Weitzman, supra  n.29, 
270-272, discussed in Chapter 2).

As in Canada or Australia; see Chapter 2.
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purposes or in lieu o f  lump sum awards, as well as bare support.*^ The 

dangers, o f  course, are that too great an emphasis on need may disem power 

women; that first and subsequent families may have conflicting needs, and 

that payments may go unpaid anyway. Little can be done about the last two 

points (other than to provide supplem entary state support in appropriate 

cases), but disem pow erm ent may partially be addressed by a statutory 

emphasis on com pensation as well as need. For instance, courts m ight be 

directed to consider whether periodical payments should be m ade to  a spouse 

where other available resources are inadequate to make proper provision at
A O

the time o f hearing.

The scope o f divisible property under Irish law is already extensive, but 

should specifically include human capital acquired during or attributable to 

the marriage. This would ensure that human capital was properly regarded as 

one o f  the ‘fruits o f  the m arriage’, and might lessen the resistance to income 

sharing and spousal maintenance. Clearly there might be difficulties in 

determining exactly when human capital was acquired, and how it should be 

valued.®^ It m ight therefore be appropriate to adopt a presum ption that a 

spouse’s entire human capital was acquired during m arriage, where the 

marriage is lengthy (for example, more than 15 years), as initial 

qualifications decrease in importance as experience is acquired.

In Moge V. Moge [1992] 3 SCR 813, the Supreme Court o f  Canada emphasised that 
spousal support could be used to compensate for the long-term financial consequences o f  
marriage breakdown, which were not limited to the loss o f  earning capacity due to 
childcare or homemaking duties, but extended to matters such as the loss o f  seniority or 
opportunities for promotion, the loss o f  benefits such as pension plans and medical 
insurance, and the loss o f  opportunities to upgrade skills through on-the-job training. 
Support could also compensate for future losses attributable to ongoing childcare 
responsibilities and the associated financial detriments. See the discussion in Chapter 2.
** It is not suggested that formal spousal support guidelines should be adopted at this time 
until further evidence becomes available o f  the operation and effects o f  similar systems 
abroad (for example, the ALI Principles or the Canadian draft spousal support guidelines, 
both discussed in Chapter 2).

These issues are discussed in Chapter 1.
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O ne concern is that while the majority o f  all practitioner groups felt clients 

w ere  reasonably satisfied with property  ou tcom es in contested cases, a 

s ignificant majority considered clients w ere  m ore  satisfied with settled 

o u t c o m e s . I t  is unclear w hether this reflects dissatisfaction with the current 

system or a preference for greater personal control and tailoring o f  remedies 

(which might apply under any system).^' H ow ever, the fact that consensual 

ou tcom es differed from contested ones in particular regions^^ suggests that 

jud ic ia l  trends are known and (where desired) avoided. To this extent, even 

w ithout clear rules for division, people do bargain ‘in the shadow  o f  the 

iaw ’.^  ̂ This suggests that private ordering remains crucial in the resolution 

o f  financial issues on marital breakdown and that adequate legal guidance is 

available to those wishing to enter either pre-nuptial or post-nuptial 

settlements.

Part III: Conclusion

Equitable distribution and com m unity  approaches each have significant 

advantages and disadvantages. Both are justif iab le  under partnership theory, 

and both im plement marital sharing. A lthough this thesis does not 

recom m end that Ireland should m ove from equitable distribution to a 

com m unity  system, it is by no m eans contended that the current Irish 

approach is faultless, or that considerable difficulties do not remain. On the 

contrary, the suggestions outlined for reform are aimed at improving the 

current position and trying to eliminate as m any as possible o f  the harmful 

effects o f  excessive discretion, while accepting that this can never be fully 

achieved if  the benefits o f  discretion are to be retained. Suggestions have

Data on this are not included in this thesis due to constraints o f  space.
Interviewed practitioners suggested that clients frequently settled due to their 

apprehension o f  what might happen otherwise, suggesting a high level o f  dissatisfaction 
with the current system from the point o f  view  o f  predictability, if  not outcome. This 
material is not included in this thesis due to constraints o f  space.

Particularly in Cork; see further Chapter 5.
M nookin, ‘Divorce Bargaining: the Limits on Private Ordering’ (hereafter ‘M nookin’). 

In: Eekelaar & Katz (eds), The Resolution o f  Fam ily Conflict: C om parative Legal 
P erspectives, 364.
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been made to guide the judicial exercise o f discretion, and particularly to 

encourage substantive sharing and true marital partnership. However, as 

emphasised throughout this work, it is likely that no system for property 

distribution can ever hope adequately to provide for all parties following 

marital breakdown, given the widespread lack o f  resources. This being so, 

we can only hope to achieve the best outcome possible, and to supplem ent 

inadequate provision with State support.
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APPENDIX A: SAMPLE LETTER TO PRACTITIONERS

DATE
ADDRESSEE

Re: Research project:
The division o f assets on divorce and separation -  settlement or judicial 
distribution?

Dear SOLICITOR,

I am a lecturer in law at the N ational U niversity o f  Ireland, G alw ay (form erly U CG), specialising 
in the law relating to fam ily property. I am currently engaged in a m ajor research project on the 
division o f  property on marital breakdown in Ireland.

As you are aware, it is alm ost im possible at present to obtain a clear picture o f  how  fam ily law 
operates in practice, given the lack o f  reported cases and the in cam era rule. This causes practical 
difficulties in all areas o f  family law, but is particularly problem atic with regard to family 
property, as it may be very difficult for practitioners to advise their clients as to the likely 
financial outcom e o f  cases. From a policy perspective, it is im possible to analyse or im prove the 
law in the absence o f  inform ation on how current legislation operates. This research project hopes 
to be able to answer som e o f  the questions that practitioners and legislators may have about the 
w orkings o f  the divorce and separation legislation, and o f  the factors that may im pact on the 
outcom e o f  cases, w here property is concerned.

The aim o f  the research project is tw ofold:
•  It tries to obtain a picture o f  how the property provisions in the divorce and judicial 

separation legislation are applied in practice by the courts.
• It seeks to com pare the outcom e in contested divorce and separation cases with cases 

where the parties have reached an agreement.

As part o f  my research, I am interview ing experienced fam ily law practitioners w ith regard to 
their experience o f  the legislation and their personal views on it. I also need to gather data from 
suitable cases, w ithout going into any details that would breach client confidentiality. As I believe 
that you have considerable expertise in this area o f  law, I w ould be very grateful if  you would 
consider participating in the project by consenting to an interview. A t the interview, I would 
initially be soliciting your personal opinion on various aspects o f  the law. I w ould then ask for 
your help in com pleting a case data sum m ary questionnaire. In this respect, I w ould be asking you 
to exam ine three o f  your divorce and separation files, and to let me have certain  non-identifying 
details o f  the parties involved and o f  the outcom e in relation to property. I w ould not ask you to 
reveal anything that identified your client, or to give any details you felt breached your duty to 
your client. The objective is sim ply to gather sufficient inform ation to analyse the results in the 
relevant types o f  case. 1 w ould expect the entire interview  to last in the region o f  fifty minutes.



W hile the m aterial gathered would form the basis for a publication in a reputable legal journal, 
your contribution w ould be strictly anonym ous, and no details o f  individual solicitors or cases 
would be published.

If  you do agree to  an interview , I will, with your perm ission, tape the discussion (excluding the 
file questionnaire section). I will then have the interview transcribed and will send you a copy o f 
the transcript for your approval. If  at that stage there is anything you wish to clarify or rem ove, 1 
will make the appropriate am endm ents. In no circum stances will anything you say be attributed to 
you by name, and individual file details will not be revealed or discussed.

I appreciate that you m ust be extrem ely busy, but I would be very grateful if  you would agree to 
participate in this process. N aturally, I would be happy to answ er any queries you may have, or to 
discuss any issues arising out o f  the above. I will contact you by em ail or telephone in the course 
o f  the next w eek to ascertain i f  you are w illing to m eet with me over the com ing m onths (during 
or after office hours), and to arrange a mutually convenient time.

I very much hope that you will be in a position to assist with my research and 1 look forward to 
speaking with you.

Yours sincerely.

Lucy-Ann Buckley
BCL, LLM (NUI); BCL (O xon.); Solicitor



APPENDIX B

Barristers’ Interview Recordiag Form and Question Sheet

IThe (division of assets between spouses on marital breakdown in Ireland.

M ote to participants;

TThe rmaterial obtained during this research will be compiled and analysed, and will be 
pjublisshed in suitable academic journals or other reputable publications. Individual 
bmrrisjters will not be identified, and any direct quotations used will be attributed only 
t(o a p)articular code number (e.g. ‘barrister #3’).

EBarrisster code □ □ □ □

Imterwiewer

CDate I o f interview



APPENDIX C; CASE QUESTIONNAIRE

Solicitor’s Case-File Data Recording Form 

The division of assets between spouses on marital breakdown in Ireland.

Two m ost recent fam ily law  files, w ithin the follow ing criteria;

Divorce and judicia l separation:
•  A decree o f  divorce or judicial separation was granted in the period 1 July 

1998 to date.
• A ncillary property orders were made by the court at the tim e the decree was 

granted (contested or ruled by agreem ent).

Non-judicial separation:
• A separation agreem ent was concluded betw een the parties in the period 1 July 

1998 to date.

Note to participants:

The results o f  this research will be com piled and analysed, and will ultim ately be 
published in academ ic journals or other reputable publications. H ow ever, no such 
publications w ill identify individual solicitors or their clients in any way.

Solicitor code O C H n E ]  C ase-file code d U I Z ]

Interviewer

Date o f  interview



Section I: Particulars of Proceedings

1.. What type o f  case was this? Divorce Di
Judicial separation 02 
Separation agreement Ds

2.. When was the case initiated (i.e. date proceedings served, or if  this is not
appUcable, date o f  first contact with client)? ________________

3.. When was the case decided/agreement concluded? ________________

4.. Where was the case heard (where applicable)?

Dublin □ i

Cork □ 2

Galway □ 3

Limerick □ 4

Other □ 5 Specify:

5.. In what court did the proceedings take place (where applicable)? 
Circuit Court Di
High Court 02

6.. Was the case: Private Di
Civil legal aid 02

7.. State the level o f legal representation for each party.

Client: Other party:
Solicitor only Di Solicitor only Di
Junior Counsel 02 Junior Counsel 02
Senior Counsel 03 Senior Counsel 03

8.. What was the gender o f  the judge in this case (where applicable)?
Male Di
Female 02

9. If this was a divorce case, did the parties previously have:
A judicial separation Di
A separation agreement 02
Neither 03



Section II: Particulars of Client

W hich party  did you represent in this action? H usband Di
W ife D2

W as your client the: P laintiff/sole initiatorOi
RespondentD 2 

Joint initiatorD3

W hat was the age group o f  your client at the tim e o f  the hearing or separation 
agreem ent?

14-19D1 50-5905
20-2902 60-6906
30-3903 70 + 07
40-4904

W hat was the c lien t’s em ploym ent status at the tim e o f  the hearing or 
separation agreem ent?

Full-tim e em ployer/self-em ployed Oi 
U nem ployed O2

Full-tim e em ployee 03
Part-tim e em ployee 04
In hom e duties Os
Retired Oe
Other O7 Specify; __________________

If  em ployed, unem ployed or retired, what was the c lien t’s normal principal 
occupation?

Job title; _______________________________

M ain duties;

I f  farm er, state size o f  farm; acres



W h a t w a s  th e  c l ie n t ’s p r in c ip a l so u rc e  o f  in c o m e  a t th e  t im e  o f  th e  h e a r in g  o r  
s e p a ra tio n  a g re e m e n t?  (T ic k  o n e  o n ly ).

O w n  p a id  w o rk □ i
S o c ia l w e lfa re □2
P riv a te  p e n s io n □3
S u p p o r t f ro m  c o - re s id in g
s p o u s e /p a r tn e r □4

M a in te n a n c e □5
S u p p o r t f ro m  o th e r  fa m ily □6
O th e r □7

W h a t w a s  th e  c l ie n t ’s a p p ro x im a te  w e e k ly  in c o m e  f ro m  a ll s o u rc e s  a t th e  tim e  
o f  th e  h e a r in g /a g re e m e n t?  S ta te  g e n e ra l ra n g e  i f  e x a c t d e ta ils  u n k n o w n .

£_______________ p e r  w e e k  ( i f  s ta te d  m o n th ly , d iv id e  b y  4  a n d  re c o rd  as  w e e k ly ).

(i)  In  w h a t  c o u n ty  d o e s  th e  c lie n t liv e?  C o u n ty ______________

(ii)  D o e s  h e /s h e  liv e  in : C ityD i T ow nD 2 R u ra l a reaD 3

Section III; Particulars of marriage

Y e a r  o f  m a rr ia g e : ____________________

I f  th e  p a r tie s  w e re  se p a ra te d  b e fo re  th e  c a se  w a s  h e a rd  (o r  th e  se p a ra tio n  
a g re e m e n t w a s  c o n c lu d e d ) , h o w  lo n g  w a s  th e  s e p a ra tio n ?

H o w  m a n y  c h ild re n  ( o f  a n y  a g e )  h a s  th e  c lie n t?  ( In c lu d e  o n ly  c h ild re n  w ith  
th e  p a r tn e r  in  th e  p re s e n t  c a se ; i f ‘n o n e ’ w rite  ‘n o n e ’).



4. Record the ages and residence o f dependent children o f the marriage below, 
i.e. children aged less than 18 years or children aged over 18 years who were 
living with and being supported by parent(s) at the time o f the hearing. If  more 
than six children, record the six eldest only.

Approximate age (at hearing 
or date o f  separation 
agreement)

Residence (following the hearing or 
separation agreement)

1. Full-time with both parents.
2. Mainly with mother.
3. Mainly with father.
4. Equally with each parent in turn.
5. Mainly with neither (specify).

1*‘ child Code:

2"" child Code:

3̂ “ child Code:

4“’ child Code:

S'” child Code:

e'” child Code:

5. Indicate if  either husband or wife had dependent children other than from the 
marriage at the time o f  the hearing or separation agreement.

HusbandDi Number o f children: ___  Ages _____

WifeD2 Number o f children:   Ages



Section IV; Particulars of Other Party to Proceedings

I d e n t ity  o f  th e  o th e r  p a rty : H u s b a n d D i

W if e D 2

W h a t w a s  th e  a g e  g r o u p  o f  th e  o th e r  p a r ty  a t th e  t im e  o f  th e  h e a r in g  o r  

se p a r a t io n  a g r e e m e n t ?

14-19DI 50-5905
20-29D1 60-69D6
30-3903 70 + □ 7
40-4904

W h a t w a s  th e  o th e r  p a r ty ’ s  e m p lo y m e n t  s ta tu s  a t  th e  t im e  o f  th e  h e a r in g  o r  

s e p a r a t io n  a g r e e m e n t ?

F u l l - t im e  e m p l o y e r / s e l f - e m p lo y e d  D i 

U n e m p lo y e d  O2

F u l l - t im e  e m p l o y e e  0 3

P a r t- t im e  e m p l o y e e  O4

In  h o m e  d u t ie s  Os

R e t ir e d  0 6

O th e r  O7 S p e c i f y :  ______________________

I f  e m p l o y e d ,  u n e m p lo y e d  o r  r e t ir e d , w h a t  i s /w a s  th e  o th e r  p a r ty ’s  n o r m a l  

p r in c ip a l  o c c u p a t io n ?

J o b  t i t le :  _______________________________________

M a in  d u t ie s :  _______________________________________

I f  fa r m e r , s ta te  s i z e  o f  fa rm : ______________________________ a c r e s

W h a t w a s  th e  o th e r  p a r ty ’ s p r in c ip a l s o u r c e  o f  in c o m e  a t th e  t im e  o f  th e  

h e a r in g  o r  s e p a r a t io n  a g r e e m e n t?  ( T ic k  o n e  o n ly ) .

O w n  p a id  w o r k Oi

S o c ia l  w e l f a r e 0 2

P r iv a te  p e n s io n 03

S u p p o r t  f r o m  c o - r e s id in g

s p o u s e /p a r tn e r 0 4

M a in t e n a n c e 05

S u p p o r t  fr o m  o th e r  f a m ily 0 6

O th e r 0 ? S p e c if y ;



W hat was the other party ’s approxim ate w eekly incom e from  all sources at the 
tim e o f  the hearing/agreem ent? State general range if  exact details unknown.

per w eek ( if  stated m onthly, divide by 4 and record as weekly).

(i) In w hat county does the other party live? C ounty_

(ii) Does he/she live in: CityDi Tow nD 2 Rural area03

Section V: Details of Family Property

W hat kind o f  fam ily hom e did the parties occupy together?

Privately ow ned, no m ortgage Di
Privately ow ned, w ith m ortgage D2

Privately rented 03
Local authority  rented 04
Parties did not have their own 
fam ily hom e Ds
Other De Specify _____________

State approxim ate value o f  your c lien t’s assets at the tim e o f  the 
hearing/agreem ent (give figures to the nearest hundred):

i) Fam ily hom e (less m ortgage)

i i ) Land (other than fam ily home)

iii) Value o f  business

iv) Incom e

V) Savings

Vi) Shares

vii) Pension

viii) Car

ix) Trust interests

X) Social welfare

xi) M aintenance

xii) O ther (specify)



State ap p ro x im a te  v a lu e  o f  the o th er p a r ty ’s asse ts  at the  tim e o f  the 
h ea rin g /ag reem en t (g ive  figures to  the n ea rest hund red ):

i) F am ily  h o m e (less m ortgage) ____________ __

ii) L and  (o th e r th an  fam ily  hom e) __

iii) V a lu e  o f  b u sin ess  __

iv) In co m e __

v) S av in g s __

v i) S hares __

v ii) P en s io n  __

v iii) C ar __

ix) T ru st in te rests  __

x) S ocial w e lfa re  __

x i) M ain ten an ce  __

x ii) O th er (sp ec ify ) __

VI: Particulars of agreement in consensual cases

W hat k ind  o f  ag reem en t w as th is?

i) S ep ara tio n  ag reem en t b e tw een  the  p artie s  aloneD i
ii) S ep a ra tio n  ag reem en t ru led  by the  courtD2
iii) A g re em en t ru led  by  the  co u rt in  d iv o rce  p roceedingsD s

O u tlin e  the  p rin c ip a l p ro v is io n s o f  the ag reem en t u n d er the  fo llo w in g  
head ings:

i) P erio d ica l p ay m en t YesD i NoD2

I f  yes, state:

i. B en efic ia ry  o f  paym en t
a. H u sb an d  D2
b. W ife 03

ii. A m o u n t £ p er



ii) Lum p sum  paym ent YesDi NoD2

I f  yes, state:

i. B eneficiary o f  paym ent
a. H usband Di
b. W ife 02

ii. A m ount: £

iii. Purpose ( if  specified):

iii) Property transfer (including fam ily hom e) YesDi 

I f  yes, state:

i. B eneficiary o f  transfer
a. H usband Di
b. W ife 02

ii. Details o f  transfer

iv) Transfer o f  pension rights YesDi 

I f  yes, state:

i. B eneficiary o f  transfer
a. H usband Di
b. W ife D2

ii. D etails o f  transfer

v) R esidence agreem ent in respect o f  the fam ily hom e 

I f  yes, state:

i. W ho is to reside in the fam ily hom e
a. H usband Di
b. W ife D2

ii. D etails o f  agreem ent _____________________

N o D2

N oD2

YesDi NoD 2

vi) Sale o f  asset(s) YesDi N o D 2

I f  yes, s p e c ify ___________________________



vii) B locking orders (in consent cases) YesDi NoD2

I f  yes, s p e c ify ________________________________________

viii) E xtinction/renunciation o f  Succession A ct rights YesDi
N o D2

I f  yes, s p e c ify ________________________________________

VII: Particulars o f ancillary orders in divorce and judicial separation cases

State w hether the follow ing kinds o f  orders were m ade in this case, and give 
the value and effect o f  each order.

i) Periodical paym ent order YesDi NoD2

I f  yes, state:

i. Beneficiary o f  order
a. H usband 02
b. W ife D3

ii. A m ount £____________p e r ___________

iii. C haracteristics o f  order:
a. Prospective Di
b. Retrospective 02
c. Secured 03

ii) Lum p sum  paym ent order YesDi NoD2

I f  yes, state:

i. B eneficiary o f  order
a. H usband Di
b. W ife D2

ii. A m ount: £

iii. Purpose ( if  specified):



P ro p erty  ad ju stm en t o rd e r YesDi N oD2

I f  yes, state:

i. B en efic ia ry  o f  o rder
a. H usband  Di
b. W ife D2

iii. D eta ils  o f  o rder

P en sio n  ad ju stm en t o rd e r YesDi NoD2

I f  yes, state;

i. B en efic iary  o f  o rder
a. H u sb an d  Di
b. W ife D2

iii. D eta ils  o f  o rder

R esid en ce  o rd e r in  re sp ec t o f  the fam ily  hom e Y esD i 

I f  yes, state;

i. B en efic ia ry  o f  o rder
a. H u sb an d  Di
b. W ife 02

iii. D eta ils  o f  o rd e r

N oD2

Sale o f  asse t(s) YesD i NoD2

I f  yes, s p e c i f y ____________________________



xiii) F inancial com pensation order YesDi NoD2

I f  yes, state:

i. B eneficiary o f  order
a. H usband Di
b. W ife 02

ii. D etails o f  order

xiv) B locking orders YesDi NoD2

I f  yes, s p e c ify __________________________________

xv) Extinguishm ent o f  Succession A ct rights YesDi 

I f  yes, s p e c ify __________________________________

N oD2



What criteria ( if  any) were cited by the judge as factors contributing to the 
order(s) made?

Yes No Wife Hi

i) Income □ i □2 □3 □ 4

ii) Earning capacity □ i □2 □3 □ 4

iii) Property and financial 
resources □ i □2 □3 □ 4

iv) Financial needs, obligations 
and responsibilities □i □2 □3 □ 4

V) Age □ i □2 □3 □ 4

V i) Physical or mental disability □ i □2 □3 □ 4

vii) Contributions to family 
welfare (past or future) □ i □2 □3 □ 4

viii) Effect on earning capacity 
o f marital responsibilities 
during cohabitation □ i □2 □3 □ 4

ix) Statutory entitlements to 
income or benefits □ i □2 □3 □ 4

X) Conduct

Specify

□ i □2 □3 □ 4

xi) Accommodation needs □ i □2 □3 □ 4

xii) Value o f  benefit lost due to 
divorce (e.g. pension) □ i □2 □3 □ 4

xiii) Duration o f marriage □i □2

xiv) Length o f  time parties lived 
together □ i □2

xv) Standard o f  living prior to 
proceedings □ i □2

xvi) Rights o f  third parties 

Specify:

□ i □2



xvii) Prior separation agreement Di D2

xviii) Other grounds Di D2

Specify: ______________

xix) No grounds specified Di 02

xx) Not on file Di 02
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