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SU M M A R Y

This Research Project critically appraises the current dispute resolution m echanism s for 

em ploym ent law  in Ireland. This exploration provides the basis for subm issions to improve the 

overall service for workers, employers and Government.

The researcher undertook the following strands o f  analysis:

A com prehensive study and critical analysis o f  existing em ploym ent dispute resolution 

fora in Ireland both on a system atic level, and on a forum -specific level. This analysis 

com prised the following elements;

o  A literature review  and appraisal on the system, individual fora and jurisdiction

o  An analysis o f  relevant jurisprudence

o  An empirical analysis o f the output o f  the Rights Com m issioner Service, the 

main first-instance body charged with resolving em ploym ent disputes in Ireland 

o  The Researcher’s own fieldwork research through attendance at hearings o f  the 

fora and interviews with adjudicators and directors at the fora and the

Department o f  Jobs, Enterprise and Innovation 

o  A survey analysis o f  over 100 user representatives (m ainly legal representatives) 

on current structures and fora 

A critical evaluation o f various dispute resolution techniques (litigation, arbitration, 

m ediation etc). The merits o f  com pulsory or default referral to alternative dispute 

resolution m echanism s is considered

A Com parative Analysis with the Irish system o f  the following jurisdictions;

o  Ontario, Canada (the researcher conducted fieldwork o f  the Ontarian

employment dispute resolution system through the University o f  Toronto in 

September 2011) 

o  UK

o  New Zealand

A com prehensive overview o f  past discussions and proposals for reform. Consideration 

is given particularly on past Governm ent reports on the issue and results o f  the 

researcher’s survey o f user representatives

A critical analysis o f the Department o f  Jobs, Enterprise and Innovation’s current Project 

for refonning  employinent dispute resolution structures in Ireland

A description o f  the D epartm ent’s consultation procedure and the responses o f  interested 

parties

A description o f  best practice on how to reforni state-provided dispute resolution 

system s, drawing upon com parative analysis from abroad and other systems here in 

Ireland.

The above research m ethodologies com bined to provide the basis for the following findings on 

current system s and proposals for refonning Irish employinent dispute resolution structures;



The current system with its confusing plethora o f  dispute resolution fora for resolving 

employm ent disputes is not w orking effectively, justly  or efficiently. It also lacks 

transparency in a num ber o f respects.

The empirical analysis o f  the Rights Com m issioner Service indicated that a vast number 

o f  disputes involve relatively simple breaches o f  em ploym ent rights legislation. There is 

perhaps an over-reliance on adjudication as a first-instance dispute resolution 

m echanism , particularly for these matters.

User representatives expressed their strong support for wholesale reforms.

In other jurisdictions there is a particular em phasis on resolving disputes before the 

adjudicative stage. The experiences o f  com parative jurisdictions should be considered 

when form ulating proposals for reform  in Ireland.

The Department o f  Job, Enterprise and Innovation’s current reform proposals, although 

to be welcom ed in some respects, have considerable flaws which m ay lead to 

inefficiency and injustices in the future. In particular, the system m ay not meet 

internationally recognised standards with respect to a user’s right to a full, independent, 

public hearing.

The researcher proposes the following;

o  A streamlined, two-tier body structure should be established to provide efficient, 

effective results for users, com prising a W orkplace Relations Tribunal under the 

auspice o f  a W orkplace Relations Com m ission and a separate W orkplace 

Relations Appeals Tribunal, 

o  The provision o f  com prehensive early resolution dispute resolution m echanism s 

which can voluntarily be used by users, 

o  Em phasis on proactive inform ation dissem ination and workplace inspection to 

facilitate com pliance with em ploym ent and industrial relations law, 

o  Transparency in terms o f  the conduct o f  hearings, the publication o f  rulings and 

the appointm ent processes for personnel should be a hallm ark o f  the new  system.
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INTRODUCTION

What this Research Project is about

The prim ary objective o f  this PhD Research Project is to exam ine and critically appraise the 

com plex, m ulti-dimensional dispute resolution m echanism s for em ploym ent law  in Ireland, with 

a view  to exploring the feasibility o f  their convergence to make them fairer, more efficient, 

coherent and economic for users.

The central thrust o f  this objective is to critically assess the need for highly specific fora for 

individual and distinct legal disputes, as opposed to a m ore stream lined system com prising fewer 

fora, and a consolidation o f their remit.

How this Research Project will pursue this central objective

The researcher proposes to do this by form ulating, am ongst other things, a structured program m e 

o f em pirical research to pursue this central objective. This will com prise the following elements:

A Review and Critical Analysis o f  existing structures for resolving em ploym ent disputes 

in Ireland.

A quantitative research study o f  the Rights Com m issioner Service, one o f  the main first- 

instance dispute resolution bodies, which the researcher undertook on authority from the 

Labour Relations Commission. The study establishes statistics and trends on key 

considerations such as: the frequency with which different em ployinent issues present 

them selves for resolution, patterns in decisions and recom m endations, levels o f  

representation, and the length o f  time to process claims.

Other quantitative research o f  other fora will com plem ent this analysis.'

A focussed qualitative research based on a com posite analysis o f  other interested parties’ 

views o f  the system, and its reform, through interview-based research and through other 

sources, including governm ent consultation, with practitioners, stakeholders at the fora, 

adjudicators and government personnel.^

' For instance. Paul T eague and D eborah H an n 's  sim ilar study on  the E m ploym ent A ppeals T ribunal in "T he C hanging  
R ole o f  E m ploym ent T ribunals: T he C ase  o f  the E m ploym ent A ppeals T ribunal in Ireland ." E conom ic and Industrial 
D em ocracy, published on line  20 S ep tem ber 2011 , availab le  from

http ://e id .sagepub .com /con ten t/early /2011 /09 /20 /0143831X 11419249 .fu ll.pd f, (v isited  16 M arch 2012).
■ In particu lar, the recent governm ent p roposals and public consu lta tion  to reform  em ploym ent d ispu te  reso lu tion  fora 

will be  analy.sed in th is context. For an overv iew  o f  th is p ro jec t o f  reform , see A bout th e  Reform  Project at 

h ttp :/ 'w w w .w orkpIacereIa tions.ie /en /in form ation /aboutthere form program m e/ (v isited  23 July 2012).
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This will establish an overall composite view o f  stakeholders in the em ploym ent dispute 

resolution system as to how  well it is working.

The Research Project will also engage in a w ider critical evaluation o f  the validity o f various 

dispute resolution techniques (litigation, arbitration, m ediation etc.) in various circum stances as a 

means o f  achieving the objectives o f  civil justice. This will be achieved through an analysis of 

existing theoretical literature and previous studies on dispute resolution processes and through the 

researcher’s empirical research ascertaining views on how these techniques could be best tailored 

and applied to the specific needs o f  the focussed sample o f  those involved in employment 

disputes in Ireland.

Employment dispute resolution structures in other jurisdictions, particularly Ontario, Canada 

w here I engaged in extensive field work in September 2011, visiting em ployinent dispute 

resolution bodies and academic centres will be examined to critically com pare the Irish system in 

an international context. Employment dispute resolution structures in the UK and New Zealand 

will also be considered.

The G overnm ent’s existing programme for reform will also be critically analysed.

The findings obtained through a com bination o f  these threads o f  analysis will provide the 

basis on which to make subm issions, for example: to propose structural reform s w hich converge 

the fora within the system or alternatively, to advocate the desirability o f  m aintaining the current 

system , albeit with certain reforms. Consistency, efficacy and fairness for users o f  the system, as 

well as cost-effectiveness for the G overnm ent, will be seen as core objectives in these 

subm issions, with a view to striking the right balance betw een the praginatic concerns of 

em ployers and the fundamental goal o f  protecting em ployees’ rights and interests and securing 

the quality o f  their employment.

Why this research matters

Employm ent disputes are, generally speaking, inherently personal, involving a fundam ental 

aspect o f one’s day-to-day life. Dickson CJ o f  the Supreme Court o f  Canada described an 

individual’s employment as “an essential com ponent o f  his or her sense o f  identity, self-worth 

and emotional w ell-being.” ^

Although Kenneth W illiam W edderbum  suggests that “most workers want nothing m ore of 

the law than that it should leave them a lo n e ,d is p u te s  inevitably occur w here the law plays a 

central role. Dispute resolution m echanism s for em ploym ent disputes ought to take heed o f  this 

reality, and must be structured accordingly.

It is well-docum ented that present arrangem ents for em ploym ent dispute resolution in 

Ireland are cumbersome, inefficient and flawed.^ Irish and European em ployinent legislation (as

* Reference Re Public S en ’ice Employee Relations A ct [1987] 1 SCR 313, at 368.
Kenneth William W edderbum, The Worker and the Law  (Pelican. 1965). at 1.
For an overview o f the central flaws with existing structures, see M inister Richard B ruton 's TD address at the 

opening o f the High Level Conference on the Resolution o f Individual Employment Rights Disputes at the School o f
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it affects Ireland) has expanded rapidly over the past three decades, leading to increasingly 

complicated, technical and fonnalised proceedings for the resolution o f disputes. A consequence 

o f this development o f Irish employinent law has been the introduction o f an array o f  dispute 

resolution bodies that exercise discrete functions within the sphere o f implementing, adjudicating 

and enforcing employment legislation. The present system is frequently inefficient, confusing for 

disputing parties, and can lead to unjust results.*^

At present, there are eight distinct fora in Ireland which engage in adjudicating different 

types o f  employment law disputes -  the civil courts, and seven statutorily created bodies: the 

Rights Commissioner, the Employment Appeals Tribunal, the Labour Court, the Equality 

Tribunal, the Labour Relations Commission, the Health and Safety Authority and the Data 

Protection Commissioner. These fora play a fundamental role in the development o f  employment 

law, and in pursuing the essential social purpose to maintain and improve workplace relations. 

Employment law is derived from a number o f different sources; from the Irish Constitution, 

European Union (EU) law, ’ certain articles o f  the European Convention on Human Rights, 

certain codes o f  practice, contract law, and legislation. * Mary Redmond asks whether 

employment law can be considered a single subject anymore, and rather, queries whether it is in 

fact "merely a contextual field o f  legal study” touching upon these different legal areas.^

Law. University College Dublin, I July 2 0 1 1, available from http://www.djei.ie/press/20l 1/20110702.htm (visited 24 
March 2012).
 ̂M inister for Jobs, Enterprise and Innovation Richard Bruton TD remarks:

The State currently has a complex system for the resolution o f employment disputes and grievances and the 
enforcement o f employment law, which has built up over the years. If we had a blank page. I doubt anyone 
would draft the system that we have today.

"Bruton announces first steps in streamlining o f five State employment rights bodies.” Press Release. Department o f  
Jobs, Enterprise and Innovation. 18 July 2011, available from http://www.djei.ie/press/20l 1/201107l8a.htm 
’ For a historical background to the development o f  European Labour Law. see Bob Hepple, The M aking o f  Labour 
Law in Europe: A Comparative Study o f  Nine Countries up to 1945 (Mansell Publishing, 1986).
* See M aeve Regan ed., Employment Law, (Tottel Publishing, 2009), at 3 -  8, and Brenda Daly and Michael Doherty, 
Principles o f  Employment Law  (Clarus Press, 2010) at 8 -  16.
’ Mar\' Redmond. "The Future o f  Labour Law." (2004) 1(1) lE U  3.
Hugh Collins echoes this sentiment:

Employment law lacks a conventional structure for its exposition. Indeed the boundaries o f the subject are 
unclear, and its basic principles, so long contested between liberals and industrial pluralists, remain 
controversial. Nor can employment law draw on traditional classifications o f  the law for its structure, for the 
contextual focus on the employment relation forces the exposition o f  the law to traverse nearly every 
category o f  public and private law, from the ordinary private law o f  contract to the complexities o f  European 
constitutional, human rights, and competition law. In the end, the scope and content o f  the subject depends 
on a concept o f the point o f  legal regulation o f  the employment relation.

Employment Law. (Oxford University Press, 2"'* ed, 2010), at 25.
For further consideration o f  employment law 's place in a societal and economic context, see Simon Deakin and 
W anjiru NJoya. "The Legal Framework o f  Employment Relations." in Paul Blyton. Nicolas Bacon. Jack Fiorito and 
Edmund Heery, The SAGE Handbook o f  Industrial Relations, (SAGE Publications, 2008), at 284 and 
R Mitchell and C Arup. "Labour law and labour market regulation." in C Arup. P Gahan. J Howe. R Johnstone, R 
Mitchell and A O 'D onnell (eds). Labor Law and Labor M arket Regulation (Sydney: Federation Press, 2006), at 16.
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Crucially, legislation in this field has vastly expanded in the last 30 years.'® This “ legislative 

explosion” "  o f  individual employm ent rights largely derives from the “raft o f  Irish employment 

legislation which has been transposed in com pliance with ELI directives.” '^

This expansion in Irish and European legislation has led to increasingly complicated, 

technical and form alised proceedings for the resolution o f  disputes in the various fora. Laffoy J 

explains that “a key distinguishing feature o f  em ploym ent litigation in this jurisdiction is the 

m ultiplicity o f  different fora which have jurisdiction in particular areas and in which claims may 

be brought.” '"' Often the functions and jurisdiction o f  these fora overlap and litigants are required 

to make a com plex choice on where to take their initial com plaint or claim. Initiating multiple 

claims in different fora on the basis o f  one cause o f action is a prom inent feature o f  Irish 

em ploym ent litigation, frequently leading to a m ore drawn-out dispute resolution process, an 

increasing reliance on legal representation, and higher costs for both parties involved.

The Irish workplace dispute resolution system in context -  the unique and changing face of 

workplace relations in Ireland

W orkers and em ployers enjoy a unique relationship in society. The focus o f  this thesis is on the 

legal aspect o f this relationship; more specifically, when the relationship comes under strain in 

the fonn o f  a w orkplace dispute. To provide context for what is to follow in this thesis, it is 

proposed to address the nature o f  workplace relationships generally, and why dispute resolution 

systems m ust adapt accordingly. A b rief description o f  the unique features o f  the labour market in 

Ireland that affect the w orkplace dispute resolution system will also be provided.

The nature o f  the workplace relationship

W orkers and their em ployers are, to varjdng degrees, dependent on each other to achieve their 

respective goals. A lthough the relationship is interdependent, there is an inevitable and constant 

tension o f  interests between the productivity and econom ic sustainability o f  private enterprises 

(or, indeed, the utility and efficiency o f  public services) and the wellbeing and satisfaction o f  the

See generally, N eville  C ox, Val Corbett and D es Ryan, E m ploym ent Law  in Ireland. (Clarus Press. Dublin, 2009). at 
4 - 5 ,  M aeve Regan ed.. E m ploym ent Law, (Tottel Publishing, 2009), at Chapter 1 , 3 - 8 ,  and at Chapter 2.
" Brenda Daly and M ichael Doherty, P rin cip les o f  E m ploym ent Law  (Clarus Press, 2010), at 4.
'■ Anthony Fay “An O verview  o f  the European Union's Influence on Em ployees' Rights and Industrial Relations within 

Ireland" (2004) 22 ILT 282. Fay points to the Maternity Protection Act 1994 , the Organisa'tion o f  Working Tim e Act 
1 9 9 7 ,  the Employment Equality Acts 1998-2011, the Parental Leave Act 1998 and the Carer's Leave Act 2001 as 

exam ples o f  this. The £ U  D irective on Temporary A gency Work 2008/104/E C  is the latest exam ple o f  European 
influence in the developm ent o f  Irish em ployment legislation,

Hugh Collins says that "to avoid inefficiency and ineffectiveness, legal regulation o f  em ployment must be 

'reflexive', in that it must respond and be sensitive to the variety o f  contexts to which it applies." E m ploym ent Law, 
(Oxford University Press, 2"‘* ed, 2010), at 28. For further exposition o f  reflexive regulation in em ployment law. see  R 
Rogow ski and T W ilthagen {eds). R eflexive L abour L aw  (Deventer, Kluwer, 1994).

For present purposes, as the National Employment Rights Authority is not a dispute resolution body p e r  se, it will  
not be analysed in the sam e way as the other dispute resolution bodies w ill be. However, its role and the role o f  

providing information and inspection generally with regard to em ploym ent issues wil l  be considered throughout this 

thesis in various forms, as a com plementary facet to dispute resolution services within an overall system that im proves 
workplace relations in Ireland.
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w orkforce. Coupled with this tension is a pow er im balance specific to this relationship in favour 

o f the employer. The workplace relationship is one inherently based on pow er and subordination 

in the sense that the em ployer actively controls what the w orker does in the workplace. This 

im balance o f  power, i f  left unregulated, can lead to unfairness and injustices in the fonn o f  an 

em ployer exploiting a worker. The "principal purpose then, o f  labour law '^ is to regulate, to 

support and to restrain the power o f  managem ent and the power o f  organised labour.” ’  ̂Over 

time, Irish and European governm ent and policy makers have recognised this pow er im balance 

and the social importance and economic benefits o f  protecting the interests o f  workers. 

Accordingly, they have acted on this “purpose o f  labour law” in a particular fashion; bolstering 

the interests o f  workers by introducing legislative minimum standards in the form o f em ploym ent 

rights, which m ust be read into contracts o f employment. To a large degree, these minimum 

standards have been designed to redress the pow er imbalance betw een workers and em ployers.'^

Similarly, the pow er im balance in the workplace relationship, coupled w ith the legislative 

regim e gives rise to the need for a dispute resolution service that is provided out o f  the 

workplace, and provided independently by an official, public state entity.

The Personal Nature o f  the Workplace Relationship

Although an economic, social and legal relationship, it is necessary in the context o f  any 

analysis o f  the legal aspects o f  this relationship to highlight the highly personal nature and 

dynam ic o f  workplace relationships. Good relations on a social and personal level are important 

features w hich feed into the economic success and sustainability of the relationship.

K ahn-Freund notes that "Law is a secondary' force in human affairs, and especially in labour 

re la tions." '’ Davies and Freedland prefer not to refer to the legal subject m atter as “individual 

em ploym ent law" but prefer to identify it as “the law o f personal work relations,” suggesting that 

this term inology is “conducive to the identification o f  a corresponding body o f  social and 

economic activity or practice” and that it “usefully focuses upon the non-collective aspect o f  the 

area o f  study which has em erged” since the transformation o f  the law in the area from the 

collective to the individual.^® This com m entary acknowledges the inherently hum an dynam ic o f 

the w orkplace relationship; this m ust be borne in mind throughout this thesis. The law adapts to, 

and m oulds itse lf around this central facet o f  the relationship. The same applies to the system s 

and institutions tasked with resolving workplace disputes. For instance, the com position o f  the

The writer will refer to "labour law" as "employm ent law" throughout the thesis.
Otto Kahn-Freund Labour and the Law  (Stevens & Sons, 3’'“' ed. 1983), at 15.

”  Paul Davies and Mark Freedland. in their Editors' Introduction to the third edition o f  Otto Kahn-Freund's Labour 
and the Law  comment: "The central purpose o f  labour law is seen as that o f  maintaining an equilibrium betw'een 
employers and w orkers...." Otto Kahn-Freund Labour and the Law  (Stevens & Sons, 3 '“̂ ed. 1983). at 2.

For further discussion o f  the overlap o f  the sociological context o f  labour/ employment law. consider Jon C lark 's 
Towards a Sociology o f  Labour Law: An Analysis o f  the German Writings o f  Otto Kahn-Freund, in Lord 
W edderbum 's. Roy Lewis' and Jon C lark 's Labour Law and Industrial Relations -  Building on Kahn-Freud  (Oxford 
University Press. 1983). at 81.
”  Otto Kahn-Freund Labour and the Law  (Stevens & Sons, 3'̂ '' ed. 1983). at 13.

Paul Davies and Mark Freedland. Towards a Flexible Labour Market, (Oxford University Press. 2007), at 16.
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current Em ploym ent Appeals Tribunal, with its tripartite judging structure, relies heavily on 

industrial relations experts to offer an input on the interpersonal and social aspects o f the 

w orkplace to resolve what are essentially legal issues.

If K ahn-Freund’s purpose o f employm ent law - “to regulate, to support and to restrain the 

power o f  m anagem ent and the power o f  organised labour" -  is to be realised, then the law' must 

be correctly filtered through an appropriate system for resolving w orkplace disputes. In some 

senses, the w orkplace dispute resolution system should also m irror these purposes. A dispute 

resolution system must, at the very least, accom m odate the personal nature o f  the relationship and 

the im balance o f  pow er inherent therein, and account for it accordingly, by adapting its 

procedures and dispute resolution techniques. Kahn-Freund further com m ents that predictability 

should be a core facet o f  a public dispute resolution system: “one interest which management and 

labour have in com m on” is that “inevitable and necessary conflicts should be regulated from time 

to time by reasonably predictable procedures.”^'

Paul Teague and Deborah Hann suggest that w orkplace dispute resolution structures are 

failing to deliver in this respect - their procedures are in fact unpredictable - leading to a demise 

in what they call “economic citizenship.” '^ They suggest that given the tendency towards an 

individualised, rights-based model o f  workplace relations, there must be a renewal and re

establishm ent o f the concept o f  “economic citizenship” , and that ” institutional innovation" is 

required for this to be realised.'^ In other words, workers and their em ployers should have a 

public dispute resolution structure at their disposal that is relevant and tailored to their changing 

needs in a changing legal landscape.

The aforem entioned traits o f the relationship should have considerable bearing on answering 

the question o f  how  best to resolve workplace disputes, as distinct from other legal disputes. 

These traits are what make w orkplace disputes unique.

It is subm itted, therefore, that dispute resolution services for workplace disputes must be 

considered in their own context and dealt with in a unique and sensitive inanner to provide a 

balance o f  interests between both worker and employer. D ispute resolution services m ust strive to 

address both parties’ interests and allow them to prevail within  the w orkplace, w here possible, 

and w here this is not possible, to do what is both lawful and fair in the circum stances. The thesis 

will describe why the current system provided by the State is failing in this regard and will 

address how  best to achieve these objectives in the context o f  Irish workers who are in dispute.

Ibid, at 27,
■■ The authors define this as "the rights and rules through which people are incorporated into the labour market and to 
the expectations and obligations that employees, employers and societies have for work and employment 
relationships.’" Deborah Hann and Paul Teague, "individual employment rights and the renewal o f  economic 
citizenship: lessons from the Rights Commissioners in Ireland.’" (2012) 26(4) Work. Employment and Society  623. at 
623, 624.

Ibid, at 624.
6



A changing labour market in Ireland
It is not only the unique nature o f this particular legal relationship that the Irish employment 

dispute resolution system must consider and cater for; there has also been a profound change in 

the labour m arket in Ireland, presenting fresh challenges to the Irish system. This change must 

also be considered when addressing how best to resolve w orkplace disputes in Ireland.

The dem ographic o f  the w orkforce, particularly in terms o f  gender and nationality has 

changed substantially. In addition, there has been a shift in the type o f  work being perform ed by 

workers in Ireland towards more highly skilled work. The m anner in which the w orkplace 

operates has also changed.

Teague and Thomas com m ent on the im pact these changes are having on dispute resolution 

services: “The Irish labour market is changing rapidly, and in different ways. These 

developm ents are likely to create new challenges for public agencies that are charged with 

enforcing public standards. New com pliance and enforcem ent strategies are likely to be required 

to address the m ultitude o f  issues that are em erging in modern, com plex labour m arkets.” '̂' It is 

precisely this change in circumstances that new procedures and institutions must adapt to.

Demographics and the changing Irish economy
First, the sheer prevalence and impact o f  em ploym ent law  m ust be acknowledged; it has a 

significant day to day impact on every worker and em ployer in the country. The latest figures 

from the Central Statistics Office for the period April -  June 2012 tell that there are 2,096,400 

people in the Irish workforce.

Second, there has been a substantial rise in the num ber o f  women in the w orkforce since 

Ireland jo ined the European Union in 1973. At that time, the employm ent rate o f  women was 

34%. In 2011, the equivalent figure was 5 6 % . This shift has resulted in statutory protections for 

women in the workplace, flexible working hours and m ore fam ily-friendly work environments. 

G rievance procedures in the workplace have altered to address disputes such on issues such as 

sexual harassm ent and gender equality in the workplace.

Third, there has also been a m arked influx o f  workers from abroad in recent years. The last 

census in April 2011 indicates that there were 268,180 non-Irish resident nationals at work in 

Ireland, accounting for 15.1% o f the total num ber o f  workers at the time.^’ This figure is up from

■'* Paul Teague and Damian Thomas. Emplovment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008), at 
13.

Quarterly National Household Survey Quarter 2 2012. available from 
http://www.cso.ie/en/newsandevents/pressreleases/20l2pressreleases/pressreleasequarterlynationalhouseholdsurveyqua 
rter22012/ (visited 9 December 2012).

European Commission Study: "The EU and Irish women.” available from 
http://ec.europa.eu/ireland/ireland_in_the_eu/im pact_of_eu_on_irish_wom en/index_en.htm  (visited 8 December 
2012). It is notable that this figure is marginally below the EU average o f  58.5% for the same year. 2011; see Eurostat, 
"Em ploym ent statistics" available from
http://epp.eurostat.ec.europa.eu/statistics_explained/index.php/Employment_statistics#Employment_rates_by_gender.2 
C_age_and_educational_attainm ent (visited 8 December 2012).

Central Statistics Office. "Profile 6 Migration and Diversity ." available from 
http://www'.cso.ie/en/media/csoie/census/documents/census201 lprofile6/Profile% 206% 20M igration% 20and% 20Diver 
sity% 20Com m entary.pdf (visited 8 December 2012). at 19.
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8.4% in 2006.^* This diversity in the workplace has unfortunately had a negative consequence in 

the form o f  a degree o f  exploitation by some employers. The disproportionate amount o f  claims 

taken by non-Irish workers before the dispute resolution services, particularly on minimum 

standards issues before the Rights Com m issioner Service is arguably a reflection o f  this trend."’ 

Similarly, there has been an influx o f  foreign em ployers establishing business and recruiting in 

Ireland. A N ational W orkplace Survey conducted by the Econom ic and Social Research Institute 

indicated that “foreign ow nership ... [is] significantly related to increases in the pressure 

experienced by private sector em ployers.” ®̂

The dramatic shifts in the Irish econom y in recent decades have resulted in parallel shifts in 

the nature o f  work that is being dem anded by employers. Demand for workers has recently 

focussed at the two ends o f the workforce spectrum; for highly-skilled, know ledge-based work 

and for low-skilled, menial work.^'

The variety o f  economic and social changes has resulted in im portant changes to Irish 

industrial relations, whose im pact has, according to Teague and Thomas, "been tw o-fold": first, 

they have contributed to the fragm entation o f  industrial relations in Ireland, in that interactions 

between employers and em ployees are no longer housed within a coherent industrial relations 

framework, and different pockets o f  the econom y are organised according to different 

em ploym ent relations rules. Second, the changes have had a strong impact on the character o f  the 

em ploym ent standard-setting process and the dynam ics o f  workplace relations and their 

resolution.

Irish employers’ attitudes to the law
The Economic and Social Research Institute survey indicated the significant pressures that 

employers face in respect o f  their obligations to the law. The survey questioned private sector 

employers on the impact that labour regulation and legislation had on their business. 16.3% o f 

employers said that the impact o f  labour regulation and legislation had an “ intense pressure” on 

their business, while 42% said that there was “some pressure” on their business. The highest 

levels o f  pressure were felt by em ployers in the hi-tech m anufacturing sector, and, in tenns o f  

size, in businesses that employed betw een 20-49 people.

European Migration N etw orL  ‘in crease  in the number o f  non-Irish nationals at work by 9.7%  since the last census."  
http;//w w w .em n.ie/index.jsp?p=100& n=l05& a=232 (visited 8 Decem ber 2012).

In a study o f  a sam ple o f  cases taken to the Rights Com m issioner in 2006, it was found that nearly 30% o f  cases 
were taken by non-Irish nationals. See Deborah Hann and Paul Teague. “Individual em ploym ent rights and the renewal 
o f  econom ic citizenship: lessons from the Rights Com m issioners in Ireland." (2012) 26(^)W ork, E m ploym ent an d  
Society  623, at 630.

National Econom ic and Social D evelopm ent O ffice: Dorothy W atson. John Galway. Philip J O 'C onnell and Helen  
Russell, The Changing W orkplace: A Survey o f  E m ployers' VieM’s  a n d  Experiences. 2010, at 19.

Paul Teague and Damian Thom as. E m ploym ent D ispu te  Resolution & S tandard-setting , (Oak Tree Press. 2 008), at



Conclusions
The public dispute resolution and employment standard-setting bodies face a series o f  challenges 

to remain efficient at com pleting the tasks they were set up to do. D ispute resolution structures 

m ust m irror these changed realities in the Irish workplace. It is against this backdrop that refonns 

o f  dispute resolution fora in respect o f  em ploym ent disputes must be undertaken. Throughout the 

thesis, the factors outlined above will have a significant bearing upon considering how  best to 

refonn workplace relations dispute m echanism s in Ireland.

The changing legal landscape of Irish workplace relations
At this juncture, it is iinportant to identify two different strands o f em ploym ent disputes; conflicts 

o f  interests and conflicts o f  rights.

Conflicts o f  interests are norm ally associated w ith em ploym ent relations disputes 

between employers and employees over aspects o f  pay and working conditions such as 

changes to reward systems or proposed changes to the w orking environm ent. Conflicts o f  

rights are more concerned with alleged violations o f  legally enforceable em ploym ent 

rights.^’

In other words, em ploym ent disputes can be delineated between those about the entitlem ent and 

protection o f  legal entitlem ents, and disputes about w orking conditions over and above legal 

entitlements. Generally speaking, the latter refer to industrial relations issues.

As m entioned above, employm ent relations and the surrounding legal fram eworks have 

changed dramatically since Ireland’s accession to the European Union' '̂* in 1973, and with the 

impact o f  resulting legal obligations. Speaking in the context o f  the developm ent o f  UK 

employment law, Paul Davies and M ark Freedland comment that secondar>' legislation becam e 

the “preferred m ethod” o f  honouring government obligations to give effect to European 

Com m unity D irectives.’’  ̂The same can be said o f  the im plem entation o f  Directives in Ireland.

Traditionally, Ireland has “m aintained a ‘voluntarist’ system o f industrial relations under 

which the industrial relations actors (employers and trade unions) conduct their relationship, by

Paul Teague. "New Employment Times and the Changing Dynamics o f  Conflict Resolution at Work: the Case o f 
Ireland" (2006) 28 Comparative Labour Law & Policy Journal 57, at 65.
^^The Revision Group into the Employment Appeals Tribunal Procedures describe this delineation as follows in the
context o f  existing institutional structures:

Industrial relations cases are about disputes, about "splitting the baby' and settlement between the parties, 
and lend themselves to be dealt with through the more informal processes o f  the Rights Commissioner 
Service o f  the Labour Relations Commission and the Labour Court, both o f  whose recommendations/ 
determinations in industrial relations matters are normally not binding in law. Employment Rights are about 
legal rights, where there is no capacity to 'split the baby".

Report o f  the Employment Appeals Tribunal Procedures Revision Group, 3, available at
http://www.deti.ie/publications/employment/2007/EATProceduresrevisiongroup.pdf, (visited 16 November 2010).

Or the European "Common Market" as it was then known.
Paul Davies and Mark Freedland. "Towards a Flexible Labour Market." (Oxford University Press, 2007). at 3.



and large, in the absence o f  legally im posed structures.”^̂  In such a m odel, “there is no rejection  

o f  public intervention or labour law but the role o f  the State is seen as primarily providing a 

supportive framework for co llective bargaining” ’̂ and the “principle purpose o f  labour law is to 

regulate, support and restrain the power o f  m anagem ent and organised labour.” *̂ D aly and 

Doherty classify  the dynam ic between em ployers and trade unions as adversarial; “a situation 

where there is a strong ‘them and us’ relationship between the tw o sides (capital -  em ployers -  

and labour) and each side sees their interests as clearly divergent.” ’̂ H ow ever, in recent years, 

"the pillars o f  adversarialism and voluntarism have com e under s t r e s s . T h e r e  has been a 

“decline o f  collective industrial relations” and a “growth o f  legislation on individual 

em ploym ent rights,” which has led to em ploym ent rights bodies acquiring a “new  

prom inence.”'*’ Trade union density has declined in recent years, from 45.8%  in 1994'*'* to 34% in 

the second quarter o f  2009'*^ (in the private sector, the figure is approxim ately 20%)."'’ The 

transfonnation o f  legal processes for em ploym ent dispute resolution from the collective  

(collective bargaining etc) towards more individual, rights-based legal action'*’ has left “virtually 

no aspect o f  the em ploym ent relationship ... com pletely free from regulation,”"** and has brought 

with it a sea change in the processes and procedures by w hich disputes w ere resolved at the fora.

Dr Michael Dohertj- “Union sundoun? The future o f  collective representation rights in Irish law." (2007) 4(4) lELJ. 
at 96. H Collins also comments on the nature o f  collective bargaining, suggesting it bares similarities to democratically 
created legislation, saying that it resembles "a pluralist form o f  democratic government . . .  a collective agreement 
exactly mirrors a compromise legislative solution worked out between interest groups in Parliament." H. Collins. 
"Against Abstentionism in Labour Law" in J. Eekelaar and J. Bell (eds), Oxford Essays in 
Jurisprudence: third series (Oxford: Clarendon, 1987) 79. at 81.

Brenda Daly and Michael Doherty, Principles o f  Employment Law  (Clarus Press. 2010). at 3.
Otto Kahn-Freund. Labour and the Law, (Stevens. London, 1977), at 4.
Brenda Daly and Michael Doherty, Principles o f  Irish Employment Law  (Clarus Press, 2010), at 2 - 3.
Ibid, at 3.
Paul Teague and Deborah H ann's sim ilar study on the Employment Appeals Tribunal in “The Changing Role o f 

Employment Tribunals: The Ca,se o f  the Employment Appeals Tribunal in Ireland.’" Economic and Industrial 
Democracy, published online 20 September 2011, available from
http://eid.sagepub.eom /content/early/20n/09/20/0143831X11419249.full.pdf, (visited 16 March 2012), at Abstract. 
^-Ibid.

Ib id
European Industrial Relations Observatory On-line. "Union density declines to around a third." available from 

http://w ww.eurofound.europa.eu/eiro/2005/10/feature/ie0510201fhtm  (visited 22 March 2012).
Central Statistics Office. "Quarterly National Household Survey. Union M embership, Quarter 2. 2009“ available 

from
http://www.cso. ie/en/media/csoie/releasespublications/docum ents/labourmarket/2009/qnhsunionm embership_q22009.p 
df, (visited 22 March 2012).

Barry Sheehan, “Union Density Drops 10% in a Decade.“ (2005) 35 IRN. 14 September 2005.
Paul Davies and Mark Freedland in their book Towards a F lexible Labour Market, which chronicles the shift in

approaches in labour market regulation in the UK comment:
...th is was not. o f  course, a complete shift:; there was always some legislative regulation under the regime of 
collective laissez-faire, and some collective bargaining survived the change away from that regime; it was the 
balance or preponderance between the two normative techniques which altered, generally speaking in favour 
o f legislation and against collective bargaining.

Furthermore they describe the juridification o f the law; ie from the collective bargaining model to an individual rights- 
based model by labelling this new framework the “ law o f  personal work relations.”
Paul Davies and Mark Freedland, Towards a Flexible Labour Market. (Oxford University Press, 2007), at 3, and 16.

Paul Teague. "New developments in Employment Dispute Resolution." LRC Review, at 5.
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This change in the legal landscape"^^ has considerably influenced the fora and arguably, they have 

struggled to adapt. M any o f the aforem entioned problem s within the system  can, to varying 

degrees, be attributed to the pressure w hich the fora have been put under by this shift in 

circum stances, and the increasingly weighty jurisdiction which the fora now  possess. These 

issues will be examined in detail in the first three chapters o f  the thesis, starting with an overview 

o f dispute resolution m echanisms, structures and fora in Ireland.

Overview of the Chapters 

Chapter 1: Employment Dispute Resolution Structures in Ireland

This chapter will provide a com prehensive overview  o f all o f  the em ploym ent dispute resolution 

fora in Ireland, to provide context and understanding for critical analysis. It will describe the 

fora’s com position, histories, jurisdictions, functions, personnel, procedures and recent statistical 

trends.

Chapter 2: A Critical Analysis of Existing Structures

This chapter will provide a broad critical assessm ent o f  the main existing em ployinent dispute 

resolution bodies in Ireland in two contexts: a criticism o f  the system  o f  em ploym ent dispute 

resolution fora, and a criticism o f individual fora  within that system.

This analysis will com prise two central em pirical studies;

An empirical critical analysis o f  a wide selection o f  cases from 2011 determ ined by the 

Rights Com m issioner Service, the m ain first-instance adjudicative body for resolving 

employment disputes in Ireland. The analysis will elucidate the nature o f  com plaints 

taken to the Rights Com m issioner Service, and will provide em pirically-deduced 

statistical trends on the following issues:

o  the frequency o f  issues that present them selves for resolution before Rights 

Com m issioners 

o  success rates o f  claims taken under the various headings

o  the time period between hearings and delivery o f  a written decision to the parties 

o  whether the em ployer was inform ed by the individual o f  their intention to file a 

claim

o levels o f  representation and the effects o f  such.

In addition to the change from the 'collective' to the in d iv id u a l'. Daly and Doherty point to the continuing influence 
o f  human resource management:

There are increasingly attempts by employers to individualise the employment relationship through the 
implementation o f  various human resource management (HRM ) techniques, which often seek to bypass trade 
unions and foster employee commitment to the enterprise.

Brenda Daly and Michael Doherty, Principles o f  Irish EmploymenI Law  (Clarus Press. 2010), at 3
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o  O ther issues will be considered on foot o f  the above such as administrative 

inefficiencies and issues concerning the quality o f  the output o f  the Rights 

Com m issioner Service.

A Survey Analysis o f  Practitioners’ and other User R epresentatives’ Views on

Employm ent Rights D ispute Resolution in Ireland

o  In M ay/ June 2011, the author undertook a survey o f  practitioners’ and other user 

representatives’ views on em ploym ent dispute resolution fora. The purpose of 

this survey was to ascertain their experiences o f  the existing fora and to 

detennine their perceptions and ideas for reform. Practitioners o f  employment 

law and other representatives have the most consistent insight and experience of 

the em ploym ent dispute resolution fora. This chapter offers an insight into how 

the fora are perceived by those who engage in them on a regular basis. The 

survey provides a com prehensive sample set o f  their views.

103 practitioners and representatives responded to the survey, establishing

statistical trends on the following issues:

■ satisfaction with the system o f em ploym ent dispute resolution fora

■ satisfaction with individual fora’s

a) adm inistrative and claims processing capacities

b) com petence o f  adjudicators

c) quality o f  rulings

d) consistency o f rulings

■ levels o f  support for specific proposals for refonn o f em ployinent law

adjudication and enforcem ent in Ireland.

The survey also provided user representatives with an opportunity to offer their own 

com m ents on the system and on reform.

An array o f  other procedural and jurisdictional issues will also be considered critica lly .'“This 

chapter will provide a rounded, com prehensive picture o f  the failings o f  existing em ploym ent 

dispute resolution m echanism s in Ireland. This will provide a backdrop for why and how the 

refonn agenda should be pursued.

In respect o f  the first heading, the following issues will be considered:
the ad-hoc evolution o f the Irish employment dispute resolution system 
overlapping juri.sdiction and 'forum-shopping' within the system 
procedural dichotomies and confusion within the system such as: 

o  whether justice is administered in public or private 
o  dichotomous time limits
o  the array o f  enforcement and appeals mechanisms 

the appointment processes o f  adjudicators to the fora 
systematic delays within the system.

In respect o f  the second heading, the following issues will be considered to varying degrees, focussing on individual 
fora:

procedural and administrative criticisms
the writer's criticisms on foot o f  attending hearings
criticisms o f  jurisdiction, forum-specific delays, excessive-legalism, and appointment mechanisms.
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Chapter 3: Dispute Resolution Processes

This chapter outlines different dispute resolution techniques and engages in a wider critical 

evaluation of the validity of various dispute resolution techniques (litigation, arbitration, 

mediation etc.) in various circumstances as a means o f achieving the objectives o f civil justice, in 

this context, the resolution of employment disputes. It traces the historical development of 

various types of dispute resolution describing the procedures and purposes of the following 

varieties o f dispute resolution processes on the ‘spectrum’ o f dispute resolution methodology: 

negotiation, mediation, conciliation, early neutral evaluation, arbitration and litigation.

Various existing models of alternative dispute resolution will be considered, with particular 

focus on determining the impact, advantages and disadvantages that varying degrees of 

compulsion to engage with a dispute resolution process has. Two models will be considered in 

this respect: compulsory referral to mediation and automatic referral to mediation (with opt-out 

mechanism).

Professor Dame Hazel Genn's critique of the development and place of alternative dispute 

resolution within civil justice structures will also be considered.^’

Chapter 4; Comparative Analysis

Employment dispute resolution models and structures from New Zealand, England and Wales 

and Ontario, Canada will be described and critically evaluated:

Comparisons shall be made throughout the chapter with Irish structures, to determine 

strengths and weaknesses o f various systems for resolving employinent disputes. These 

comparative analyses will be considered in respect of reforming Irish structures in the concluding 

chapter.

Chapter 5: Pre-existing and Current Proposals for Reform

Over the years, there have been many submissions and suggestions for refonning the Irish 

employinent dispute resolution system. The proposals for refonn offered by a variety o f groups 

and individuals prior to the Department o f Jobs, Enterprise and Innovation’s Project for Reform 

in 2011 shall be described as a precursor for a discussion and analysis of the existing Reform 

agenda. The views of practitioners and other user representatives in relation to reform proposals 

will also be considered.

The Chapter will then move on to the current state o f play of the reform agenda. As outlined 

above the Department of Jobs, Enterprise and Innovation are in the process of refonning existing 

structures. This sub-chapter chapter shall consider the objectives, structures and progress of the 

reform agenda to date. The new' Single Complaints Fonn will be examined critically. The second

Hazel Genn, Judging Civil Justice, (Cambridge University Press, 2010).
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half o f  the chapter will describe in detail the various subm issions made to the D epartm ent's 

Public Consultation Process on refom iing the employment dispute resolution bodies on a variety 

o f  issues.

Chapter 6: How to Reform Dispute Resolution Systems

This chapter will concentrate on determ ining best practice for the process o f  m aking structural 

changes to a state-provided dispute resolution system. Issues considered here shall be: the 

necessity o f  political will to facilitate reform  o f the dispute resolution bodies, who should be 

charged with the task o f  reform ing dispute resolution bodies, the potential role o f  private 

m anagem ent consultancy to assist in reform ing dispute resolution bodies, the role o f  and need for 

a legislative framework for refonning dispute resolution bodies, and what should happen to 

existing claim s whilst the reform  processes are being put in place.

Chapter 7: Proposals and Conclusions

This chapter will com bine all previous threads o f  analysis in the thesis to feed into a proposal for 

a reform ed institutional fram ework for em ploym ent dispute resolution structures in Ireland. At 

the outset, the central objectives o f reform  will be considered alongside an assessm ent o f  the 

types and sources o f  disputes that need resolving.

The proposed structure will then be described in detail, outlining the institutions, dispute 

resolution m ethods and avenues. A dm inistrative structures to accom m odate the institutions will 

be proposed to provide better, m ore efficient claims processing techniques.

A djudicators within the refonned structures will be considered. In particular, the chapter will 

consider: who the adjudicators should be and what qualifications they should possess, w hat the 

m echanism s should be for appointing adjudicators and the issues o f  independence and tenure of 

the adjudicators.

The thesis shall conclude by explaining how the cohesive tem plate o f  w ide-ranging, multi- 

m ethodological research m ethods used throughout this thesis produces results and a basis for the 

ideas expressed earlier in the chapter which can be im plem ented to im prove the quality, 

efficiency and fairness o f  the em ploym ent dispute resolution system for all parties involved.
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CHAPTER 1 -  EMPLOYMENT DISPUTE 
RESOLUTION STRUCTURES IN IRELAND

There are eight distinct fora^^ which engage in adjudicating different aspects o f  employm ent law 

issues. These are the civil courts and seven statutorily created bodies: the Rights Com m issioner 

Service, the Labour Relations Com mission, the Employm ent Appeals Tribunal, the Labour 

Court, the Equality Tribunal, the Health and Safety A uthority, and the Data Protection 

Commissioner.

It is proposed to analyse each o f  these in turn; to assess their rem it, their procedures, and 

their development since their establishment.

1.1 Rights C om m issioner Service

The Rights Com m issioner Ser^'ice was established under section 13 o f  the Industrial Relations 

Act 1969 as a first instance dispute resolution service for em ploym ent matters. There are 

currently 14 Rights Com m issioners who operate as the ‘Rights Com m issioners Service', which is 

a service o f  the Labour Relations Commission, but is independent in its functions.

1.1.1 Function, Rem it and Procedure

Rights Com m issioners host non-adversarial, private hearings for individuals and small groups o f 

workers, to investigate disputes, grievances and claims under a host o f  employm ent rights related 

A cts and Statutory Instruments.^^ The process is not a com pulsory forum o f first instance if  the

T he criteria for se lecting  em ploym ent d ispu te  resolu tion  bod ies for th is analysis w as that they can issue o r  enforce 

ru lings on legally  recognised  em ploym ent rights. W ith th is in m ind, the  N ational E m ploym ent R ights A uthority  falls 

o u tside  the rem it o f  analysis.

Acts:

1. A doptive Leave A cts 1995-2005,
2. C arers Leave A ct 2001,

3. C om petition  A cts 2002-2006,
4. E m ployees (In form ation  & C onsu ltation) A ct 2006,

5. E m ploym ent Perm its A ct 2006,

6. Industrial R ela tions A cts 1969-2004.
7. Industrial R elations (M iscellaneous Provisions) A ct 2004,
8. M aternity  P rotection  A cts 1994-2004,

9. N ational M inim um  W age A ct 2000,

10. O rganisation  o f  W orking T im e Act 1997,

11. Parental Leave Act 1998.
12. Paym ent o f  W ages A ct 1991,
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claim  falls under the scope o f  the Industrial Relations Acts 1969-2004 or under the Unfair 

Dism issals Acts 1977-2007. In other words, a Rights Com m issioner cannot investigate a claim 

under this legislation if  one party objects to it. However, a sim ilar right o f  objection does not 

apply under the other Acts.

1.1.2 Operation of the Rights Commissioner Service 

M aking a claim

A com plainant worker fills out the relevant com plaint form for the legislation under w hich he/she 

seeks redress. Forms are available online on the W orkplace Relations website.^'* Referrals must 

be m ade w ithin statutory time limits which vary betw een 6 to 18 m onths depending on the 

legislation at issue.

The Rights Com m issioner Service notifies the em ployer o f  the w orker's claim, and 

encourages the parties to settle the dispute. If this is unsuccessful, the claim then moves to a 

hearing and investigation by a Rights Commissioner.

Hearing

A private hearing is held by a Rights Com m issioner, unless the proceedings fall under the 

Payment o f  W ages Act 1991, w here the default position is for a public hearing. Each party orally 

presents their case to the Rights Com m issioner, supported with docum entation where possible. A 

legal representative is not required. The hearing is described as “formal, but non-adversarial".^^ 

and differs from normal court procedure in that there is no oath taken, and no cross-examination 

process. Rights Com m issioners cannot compel w itnesses to attend, or compel production o f 

docum entation.

13. Protection o f  Employees (Fixed-Term Work) Act 2003,
14. Protection o f  Employees (Part -  Time Work) Act 2001,
15. Protection o f  Employees (Temporary Agency Work) Act 2012,
16. Protection o f  Young Persons (Employment) Act 1996,
17. Protections for Persons Reportmg Child Abuse Act 1998,
18. Safety, Health and Welfare at Work Act 2005,
19. Terms o f Employment (Information) Act 1994,
20. Unfair Dismissals Acts 1977-2007.

Statutory Instruments:
1. European Communities (Protection o f  Employment) Regulations 2000,
2. European Communities (Safeguarding o f Employees Rights on Transfer o f  Undertakings) Regulations 2003.
3. European Communities (European PLC) (Employee Involvement) Regulations 2006.
See http://www.workplacerelations.ie/en/services/howtomakeacomplaint/ (visited 24 May 2012).
Rights Commissioner Service, Digest o f  Decisions 2008 (2008), at 3.
http://www.lrc.ie/ViewDoc.asp?fn=/documents/work/rights_commissioner.htm#How% 20do% 20I% 20go% 20about%  

20referring% 20a% 20dispute% 20or% 20claim% 20to% 20the% 20Rights% 20Commissioners% 20Service?, (visited 27 
Novem ber 2009), and Des Ryan, The Framework o f  Employment Litigation in Ireland: Key Concepts, Institutions and  
Practicalities. Trinity College Dublin Extra-Mural Course in Employm ent Litigation, paper delivered 4 February 2010, 
at 3.
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Once a claim is investigated, the Rights Com m issioner issues either a decision, or a non

binding recom m endation, depending on the legislation at issue. There is no pow er to award costs 

or expenses.

M ediation is an important option offered by Rights Com m issioners. A pproxim ately one- 

third o f  cases are settled by m ediation with the assistance o f  a Rights Com m issioner in the course 

o f  the hearing.^’ This is not a form ally structured service, but rather the Rights Com m issioner 

will act in a mediative role. This is a particularly appropriate avenue where the employm ent 

relationship between the parties is still intact.

A ppointm ent

Rights Commissioners are appointed by the M inister for Jobs, Enterprise and Innovation,^* on 

foot o f  nomination by the board o f the Labour Relations Com m ission, upon consultation w ith the 

social partners -  the Irish Business and Em ployers Confederation (IBEC) and/ or the Irish 

Congress o f Trade Unions (ICTU). Rights Com m issioners are appointed for a term o f up to three 

years, and may be reappointed for a further te m  or tenns.^^

Appointment is based on extensive experience and expertise in industrial and employm ent 

relations. Appointed Rights Com m issioners are fonnally  independent both o f  the Labour 

Relations Com mission, and o f  the trade unions or em ployer backgrounds which they were 

previously affiliated to.

D evelopm ent and History

The Rights Com m issioner Service was established through section 13 o f  the Industrial Relations 

Act 1969 to provide an efficient, third-party, problem -solving role for small-scale employm ent 

disputes in a non-legalistic manner.

However, there has been a significant shift in the role, remit and importance o f  the Rights

Com m issioner Service within the Irish em ploym ent dispute resolution framework. According to

the Labour Relations Com mission there has been a “ shift away from collective bargaining 

process to a rights-based m odel”^' w hich has been a factor leading to a significant growth o f  the 

Service in recent years. The Service now deals prim arily with employment rights legislation

Paul Teague, Employment Dispute Resolution and Standard Setting in the Republic o f  Ireland, (Oak Tree Press, 
2009), at 59.

Section 13(1), Industrial Relations Act 1969.
Section 34(3), Industrial Relations Act 1990.
The self-described ambition o f  the Service was to:

ensure that relatively minor employment disputes were resolved without impacting on the wider collective 
bargaining industrial relations, causing unnecessary conflict between employers, trade unions & employees. 

Rights Commissioner Service, 2008 Digest o f  Decisions (2008), at 6.
The establishment o f  the Rights Commissioner Service has been described as "an innovative, far-sighted initiative", 
demonstrating that ‘‘Ireland recognised the importance o f  having in place an extra-firm procedure for upholding 
employment rights through essentially non-legalistic activity."
Teague, Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 
2008), at 52 - 53.
“  Ib id
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rather than industrial relations legislation under the Industrial Relations Acts 1969-2004.“ The 

substantial increase in hearings under the newer, more complex employment rights legislation 

has led to a “sea-change in the nature and scope o f the functions provided by the S e r v i c e , a n d  

has also led to Rights Commissioner hearings becoming “quasi-judicial”*’'' in effect.^^

The Service is now responsible for adjudicating on employment issues under a greater 

number o f  Acts and Statutory Instruments than any other employment rights adjudication body, 

and it disposes o f  more cases per sitting day than any other employment dispute resolution 

body. Overall, the Service now functions at a level far beyond that envisaged by the 

establishing legislation. The impact o f  this development on the quality o f  the Service is discussed 

in Chapter 2.

Volume Statistics

The Rights Commissioner Service’s usage has steadily increased in recent years, with 15,671 

referrals made to it in 2010, compared to 4,749 referrals in 2004.

Number of Referrals to Rights 
Commissioners

14569
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16000

14000

12000

0000

IIB400 0  4-

200 0  4-
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R ig h ts  C o m m iss io n e rs

20 0 4  2005  2 0 0 6  2 0 0 7  2008  200 9  2010

“ claim s under the Industrial Relations Acts 1969-2004 accounted for only 13.5% o f  total claims in 2008, Labour 
Relations Commission, Annual Report 2008  (2008), at 9.

Paul Teague and Damian Thomas. Employm ent Dispute Resolution & Standard-setting, (Oak Tree Press, 2008). at 
54.
^  Rights Commissioner Service, 2008 Digest o f  Decisions (2008).

Desmond Ryan comments:
The nature o f  hearings varies widely and is to be determined by the Rights Commissioner. Frequently, the 
Rights Commissioner will attempt to facilitate a settlement o f the dispute between the parties, and even to 
perform a m ediatory role. In other cases, the Rights Com missioner may progress the hearing in a more 
traditional manner.

Desmond Ryan, The Framework o f  Employment Litigation in Ireland: Key Concepts, Institutions and Practicalities, 
Trinity College Dublin Extra-Mural Course in Employment Litigation, paper delivered 4 February 2010, 3.
^  Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employm ent 
Rights Bodies (2004), Volume 2, Submissions, LRC, at 49. For a breakdown o f  case load under their respective 
legislative bases, see LRC Annual Report 2008. at 30.
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Cost o f  Hearings

A recent Business Process Review by Bearing Point estim ated the costs o f  Rights Com m issioner 

hearings. The breakdown was as follows:

Area Estimated cost

Rights Com m issioner fees €254.03

Rights Com m issioner travel & expenses €39.56

S taff costs €63.55

Postage €12.70

Com m unications €0.16

Venue Hire €35.54

Total €405.54

1.2 The Labour Relation Commission

The Labour Relations Com m ission (LRC) provides an array o f  dispute resolution and advisory 

services in the industrial and employment relations arena. In addition to the Rights Com m issioner 

Service described above, the LRC offers two further dispute resolution services;^’ a W orkplace 

M ediation Service and a Conciliation Service. The LRC also offers an Advisory Service, and 

runs Joint Labour Com m ittees and Joint Industrial Councils.^*

1.2.1 Worliplace Mediation Service*’

The W orkplace Relations Service is a relatively recent initiative im plem ented by the LRC which 

describes the Service as:

. ..a  voluntary, confidential process that allows two or more disputing parties 

to resolve their conflict in a m utually agreeable way with the help o f a neutral 

third party, a mediator.™

It is viewed as being suitable for addressing sensitive work relations issues such as interpersonal 

differences, conflicts, difficulties in w orking together, a breakdown in a working relationship, 

issues arising from a grievance and disciplinary procedure (particularly before a m atter becomes 

a disciplinary issue), and industrial relations issues which have not been the subject o f  a referral 

to the Rights Com m issioner Service or the Conciliation Service, the Labour Court or another 

statutory dispute resolution body.^‘

The LRC also offers an Advisory Service, which does not involve itself in resolving employment disputes, but rather 
concerns itself with providing advice on employment and industrial relations in non-dispute situations.

The Advisory Service, Joint Labour Committees and Joint Industrial Councils are not concerned with employment 
dispute resolution, and fall outside the remit o f this thesis.

For further information, see Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting. 
(Oak Tree Press, 2008), at 75.
™http://www.lrc.ie/ViewDoc.asp?fn=/docum ents/work/W orkplace_M ediation_Service.htm & CatlD=54&m =w, (visited 
6 April 2010).

Ibid.
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The purpose o f  the Service is as a ‘fire-fighting’ device to allow disputing parties to come to 

a m utually agreed resolution them selves through m ediation, and to stop disputes becom ing more 

contentious, possibly requiring a binding recom m endation or decision from a more formal 

em ploym ent dispute resolution agency if  a breach o f  legislation has occurred, or if  a party seeks 

to file a claim for w orkplace bullying, stress or harassm ent upon a com plete breakdown o f  the 

inter-personal work relationship. The parties m ay not necessarily be an em ployer and employee -  

they m ay be two work colleagues looking to resolve differences between them.

Operation

The process is flexible and can be adapted depending on individual situations but essentially 

revolves around giving every individual concerned an opportunity to give their ‘side o f  the story' 

and to work w ith the other party to find a solution. The process may involve a mix o f joint 

m eetings or m eetings with the m ediator alone. W orkplace m ediation is both voluntary and 

confidential. A Senior Official at the LRC described the Service as “evidently less directive, 

softer and requires additional skills to those honed in the area o f  conciliation."^^

Personnel and Appointment

M ediation is undertaken by officers o f  the C om m ission 's Conciliation and Advisory Services 

who have undertaken specific studies and training in W orkplace M ediation. They are appointed 

in-house. The m anagem ent team which established the W orkplace M ediation Service in 2005 all 

had postgraduate qualifications in the discipline o f m ediation and were also involved in the 

M ediation Institute o f Ireland.

Development

The W orkplace M ediation Service was launched on a pilot basis in late 2005. The LRC felt there 

was a dem and for a dispute resolution service to resolve w orkplace differences on a softer, less- 

directive scale than the m echanism s previously available; particularly in relation to resolving 

disputes due to tensions or breakdowns in inter-personal w orking relationships. In its first full 

year o f  activity, 2006, the W orkplace M ediation Service was engaged actively in 24 cases: 14 in 

the public sector, 10 in the private sector. Enquiries far exceeded this num ber.’  ̂By the end of 

2008, 50 cases had been dealt with by the Service.’  ̂ In 2010, the W orkplace Relations Service

’■http://w w w .lrc.ie/V iew D oc.asp?fn=/docum ents/w ork/W orkplace_M ediation_Service.htm & C atID =54& m =w , (visited  
30 Novem ber 2009).

Senior O fficial. LRC, interview with authors, Paul Teague and Damian Thom as. Em ploym enI D ispu te R esolu tion  & 
S tandard-setting , (Oak Tree Press, 2008),, 73.

Paul Teague and Damian Thom as, E m ploym ent D ispu te Resolution & S tandard-setting , (Oak Tree Press, 2 0 0 8 ), at 
72.

Ibid. at 76.

Labour Relations C om m ission, LRC S trategic O bjectives 2 0 0 8  -  2010 , at 27.
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received 38 referrals.’’ 2007, the managem ent team o f the Service evaluated its progress and 

recom m ended that the project be integrated fully into the core suite o f  dispute resolution services 

offered by the LR C .’* The LRC sees the W orkplace M ediation Service as a body particularly 

suited to dealing with bullying and harassm ent claim s’’ and also called to publicise the Service in 

its strategic objectives for 2008 - 2010.*'’

1.2.2 The Conciliation Service

Conciliation in this context is essentially facilitating a search for agreem ent between two parties. 

The Conciliation Service provides this service for disputing em ployer and employee 

representatives and trade union representatives, and largely concerns itself w ith industrial 

relations issues rather than the application o f  em ploym ent rights legislation. An ‘Industrial 

Relations O fficer’ is responsible for organising a ‘Conciliation Conference’, a private and 

voluntary m eeting which brings two or more disputing parties together with a view  to arriving at 

a m utually-acceptable agreement if  possible. The Conciliation process has proven to be a 

successful dispute resolution mechanism* with a settlement rate o f  over 80% since the Service 

becam e a division o f  the LRC in 1991.*' Conciliation can prove suitable even in cases where 

parties are particularly entrenched in their position.*^

C l

Operation

An application for the use o f  the Conciliation Serv'ice is made by one or both parties. The dispute 

at issue m ust be described in this application, and both parties m ust consent to the appointm ent of 

an Industrial Relations O fficer to facilitate the dispute. In certain circum stances the LRC may 

invite disputing bodies to avail o f  the Service. From here, the Industrial Relations O fficer hosts a 

Conciliation Conference, first in jo in t session (where both sides discuss their point o f  view  on the 

m atter with each other through the Chair), then in side session (where each party discusses their 

individual point o f  view to the Chair separately), then finally in jo in t concluding session, where 

an agreem ent is set out, where possible. If an agreem ent is not reached, the dispute is then 

referred to the Labour Court.

LRC Annual Report 2010, at 17.
Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008). at 

78.
Labour Relations Commission, LRC Strategic Objectives 2008 -  20 ID. at 15.
Ibid. at 16.
Labour Relations Commission LRC  Strategic Objectives 2008 -  2010, at 23. NB: The Conciliation Service operated 

as part o f  the Labour Court between 1946 and 1991. The Conciliation Service then became a division o f  the LRC 
which was established that year.

See for e.xample the acceptance o f  Vita Cortex workers "to engage in meaningful negotiations" with the Conciliation 
Service, even after a 100 day sit-in protest in their workplace in a dispute over redundancy payments. “Vita Cortex 
workers accept LRC talks” Irish Times March 23 2012.
■̂’Labour Relations Commission, Conciliation -  A User Guide, http://www'.lrc.ie/documents/publications/Conciliation- 
A-User-Guide.pdf, (visited 30 November 2009).
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Development and Volume Statistics

The Conciliation Service has been described as “the cornerstone o f  the LRC’s work, since its 

establishm ent” *'* in terms o f  numbers o f  industrial disputes handled*^ and for many, it

constitutes the identity o f  the organisation.”*®

H owever, the Service’s workload, in terms o f  referrals, is much lower than the Rights 

C om m issioner Service.*^ D espite a dramatic fall in overt industrial conflict in the last 25 years,** 

the workload o f  the Service has remained fairly consistent:

Conciliation Service Usage
 ^
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hi tem is o f  the developm ent o f  the role o f  C onciliator, writing in 1947, the then Chaim ian o f  the 

Labour Court R J.P . M ortished identified the role o f  conciliator as that o f  an experienced neutral 

w ho “has no power but to act as a friendly chairman and go-betw een” . T h e  role has evolved  

since that time to the point where the conciliator is now expected to be a vigorous and pro-active 

agent in identifying options for the resolution o f  disputes.

In 2004, the Service was structured into four regional d ivisions outside Dublin. In 2005 , an 

online application process for the Service was im plem ented.

Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting. (Oak Tree Press. 2008). at 
30.

Developing Best Practice in Employment Relationships: Strategic 0bjectives:2008 -  2010  (Labour Relations 
Commission, 2008) at 23. Available at www.lrc.ie.

Chairman o f  the Labour Relations Commission speaking at the Joint Committee on Enterprise, Trade and 
Employment. 5 March 2008. Available at http://debates.oireachtas.ie.
Teague and Thomas comment: "it is now evident that the Conciliation Service is providing for a wider range o f  public 
sector workers and agencies than was originally envisaged under the Industrial Relations Act 1990." Paul Teague and 
Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008). at 34.

There were 1.193 referrals to the Conciliation Service in 2010, compared to 15,671 referrals to the Rights 
Com missioner Service.
** Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press. 2008). at 
33.

Statistics garnered fi'om LRC Annual Reports, 2002-2010.
R.J.P. Mortished. Industrial Act 1946, at 678, delivered 20 March 1947, Trinity College Dublin. Available at 

http://w ww.tara.tcd.ie/jspui/bitstream /2262/5601/l/jssisiVolXVII671_690.pdf. (visited 31“ March 2010).
LRC Strategic Objectives 2008 -  2010, at 24.
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1.3 The Em ploym ent Appeals Tribunal

The Em ploym ent Appeals Tribunal (EAT) is an independent, quasi-judicial, statutory body, 

established under section 39 o f  the Redundancy Payments Act 1967, originally entitled the 

‘Redundancy Appeals Tribunal’. In 1977 section 18 o f the U nfair D ism issals Act 1977 changed 

the name o f the Tribunal to the Employm ent Appeals Tribunal. Its sole function is to adjudicate 

judicially  on individual employment rights that arise either during the course o f  em ploym ent or 

on the tennination o f the em ploym ent relationship,^^ under sixteen Acts and two statutory 

instrum ents.”  The EAT acts as a court o f  first instance for the main em ploym ent rights issues 

pertaining to term ination o f em ploym ent, including claims for unfair dism issal, redundancy and 

m inim um  notice. The EAT also acts as an appellate body from the recom m endations or decisions 

o f  Rights Com m issioners under twelve pieces o f  legislation. The EA T’s legislative rem it has 

expanded substantially over the years since its establishm ent, and now operates within a highly 

com plex legislative structure. As a result o f  this, the EAT has arguably becom e the most 

legalistic and formal o f  all the em ploym ent dispute resolution agencies in Ireland.’'̂

1.3.1 Personnel and Appointments

The EAT consists o f a full-time chairperson, and 43 vice-chairs. In addition, there is a panel o f  82 

other members; 41 o f  which are nom inated by the ICTU, and 41 nominated by IBEC. These 

nom inations are then appointed, under the Redundancy Payments Act 1979, by the M inister for 

Jobs, Enterprise and Innovation, generally for a period o f three years. The chairperson m ust be a 

barrister with at least seven years’ experience, and vice-chairpersons invariably have a strong

M ichael Dohert\-. "Institutional Challenge: Tribunals. Industrial Relations and the Law.” (2009) 2 ELR 70.
The EAT processes claim s under the follow ing legislation:

Redundancy Payments Acts 1967 to 2007.
Minimum N otice and Terms o f  Em ployment Acts 1973 to 2005,
Unfair D ism issals A cts 1977 to 2007,
Protection o f  Em ployees (Employers' Insolvency) A cts 1984 to 2004,
Organisation o f  Working Tim e Act 1997,
Payment o f  W ages Act 1991,
Terms o f  Employment (Information) Act 1994 and 2001,
Maternity Protection Act 1994 and 2004,
Adoptive Leave Act 1995 and 2005,
Protection o f  Young Persons (Em ploym ent) Act 1996,
Parental Leave Act 1998 and 2006,

Protections for Persons Reporting Child A buse Act 1998,
European Com munities (Protection o f  Em ployees on Transfer o f  Undertakings) Regulations 2003  

European Com munities (Protection o f  Em ployment) Regulations 2000,
Carer's Leave Act 2001,
Competition Act 2002,
The Civil Service Regulations (Am endm ent) Act 2005,

Chem icals Act 2008.

Paul Teague and Damian Thomas. E m ploym ent D ispu te Resolution & S tandard-setting, (Oak Tree Press, 2008). at 
137. and Department o f  Trade, Enterprise and Em ployment, R eport o f  R eview  G roup on the Functions o f  the 

E m ploym ent R ights B odies, Volum e 2, Subm issions, Irish Congress o f  Trade U nions, 4.
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legal background. The EAT secretariat is responsible for the body’s adm inistration and 

processing. It is staffed by tw enty-four civil servants.

1.3.2 Operation

The principal regulations on the operation and procedure o f  the EAT are the Redundancy 

(Redundancy Appeals Tribunal) Regulations 1968. A pplications for a hearing before the EAT, or 

an appeal to the EAT from a decision or recom m endation on a Rights Com m issioner, are made 

by filling out the relevant form®^ provided on the EAT w ebsite.’  ̂C laim s m ust be brought within 

the varying statutory time limits provided for by the relevant legislation. Em ployers are notified 

o f  claims m ade by an em ployee and are requested to fill out a Notice o f  Appearance form ’  ̂ if  the 

employer w ishes to contest the claim.

Hearings are held in public, unless the Tribunal decides, at either party’s request, to hear the
98m atter m pnvate. Hearm gs are generally presided over by three people: either the chair, or a 

vice-chair, and two other persons, one drawn each from both the em ployer and trade union 

panels. Anyone sitting on the Tribunal is prohibited from having a personal interest in the case.'*’ 

Although Tribunal hearings are not strictly a ‘court o f  law ’, and are seen as comparatively 

infonnal, The Tribunal has pow er to take evidence on oath and m ay adm inister oaths to persons 

attending as witnesses. The Tribunal may also compel persons to attend hearings, and compel the 

production o f  documents. C ross-exam ination is also pennitted. Representation is not a 

requirem ent, but is permitted.

On foot o f the hearing, legally binding detenninations are m ade by the Tribunal. The 

Tribunal can offer three forms o f redress through these determ inations; c o m p e n s a t io n , r e 

e n g a g e m e n t a n d  reinstatement'®". Determ inations are final and conclusive, subject to the

The form s used are:

S ingle  C om plain t e-form  availab le  on w w w .w orkp lacere la tions.ie : T h is form  is to be  used  fo r d irec t claim s 
to the Tribunal.

TI-B  Form : T his form  is to be used for appeals o f  the R ights C o m m iss io n e r 's  R ecom m endation  to the 
T ribunal.

T l-C  Form : T his form  is to be used for appeals to the T ribunal under the  P rotection  o f  E m ployees 
(Em ployers' Insolvency) A cts, 1984 to 2004.

T l-D  Form : N otice fo r the Im plem enta tion  o f  the R ights C om m issioners R ecom m endation  to E m ploym ent 
A ppeals T ribunal

T l-E  Form : This form  is to be  used fo r appeals against a decision  o f  the  M in ister fo r E nterprise , T rade and 

E m ploym ent o r a D ecid ing  O ffice r in a m atter o f  redundancy  under the  R edundancy  P aym ents A cts, 1967 to 
2007.

A vailable  at h ttp ://w w w .eatribuna l.ie /en /how _to_m ake_an_app lica tion .aspx , (v isited  1 D ecem ber 2009).
A N otice o f  A ppearance Form  is called  a ' T 2  F o rm '

Redundancy (R edundancy  A ppeals T ribunal) R egula tions 1968 (SI 24/1968), R egula tion  11. 

h ttp ://w w w .citizensin fo rm ation .ie /ca tegories/em ploym en t/en fo rcem en t-and-red ress/em ploym en t_appeals, (v isited  1 
D ecem ber. 2009),

R edundancy (R edundancy  A ppeals T ribunal) R egula tions 1968 (SI 24/1968), R egula tion  13.

R edundancy  (R edundancy  A ppeals T ribunal) R egula tions 1968 (SI 24/1968), R egula tion  12.
C om pensation  is lim ited to actual financial loss, up to a tw o year rem unera tion  limit.

R e-engagem ent is w hen an em ployee is a llow ed return to w ork after a d ism issal to do  ano ther jo b  fo r their 
em ployer.
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appropriate avenues o f legal appeal. All appeals from Tribunal determ inations are taken to the 

civil courts, although grounds for appeal and tim e limits vary depending on the type o f  claim and 

legislation at issue.

1.3.3 Volume Statistics
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There has been a m arked increase in claims before the EAT since 2007, although the num ber o f 

referrals tapered o ff in 2010.

Users o f  the service are increasingly relying on the use o f  legal representatives at hearings, 

particularly in the last two years. This parallels the overall increase in the EA T’s caseload.

Representation at the EAT
1800

1600

1400

1200

1000

800

600

400 —  

200

2005 2006 2007 2008 2009 2010

•Employees

•Employers

Another discernible trend is the high level o f  cases that are withdrawn; either during or prior to 

the hearing. For instance, o f  5629 cases disposed o f  in 2010, 2105 cases were withdrawn prior to

R einstatem ent is w hen the orig inal d ism issal is e ffective ly  nu llified , and the  em ployee retu rns to the  position  

previously  held.
For inform ation  on appeals m echanism s see h ttp ://w w w .eatribuna l.ie /en /a fter_a_detenn ination .aspx . (v isited  1 

D ecem ber, 2009).
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the hearing and 721 were w ithdrawn during the hearing. O f the 4228 cases disposed o f  in 2009, 

1407 cases were w ithdrawn prior to the hearing and 641 were w ithdrawn during the hearing.

Despite the array o f legislation, the EAT spends the vast bulk o f  its time dealing with 

employee dismissal. A lthough claim s for unfair dism issal amount form only 25% "’*’ o f  the E A T 's 

caseload, the EAT estim ates that these claims take up 95%  o f  the Tribunal’s workload.

1.3.4 Costs of Employment Appeals Tribunal hearings

Kate T. O M ahony, Chairm an o f  the Em ploym ent A ppeals Tribunal suggests that the cost to the 

exchequer as regards paym ent to Tribunal m em bers is “extrem ely low ” : an average o f  €342 per 

case processed in 2010. This is an average cost o f  €114 per Tribunal m ember, substantially lower 

than Rights C om m issioner’s fees at €254.03.

1.3.5 Development

The EAT was established under section 39 o f the Redundancy Payments Act 1967. Originally 

called the Redundancy Appeals Tribunal, it was originally established for the sole purpose of 

adjudicating on disputes about redundancy betw een em ployees and employers. However, over 

time, the Tribunal branched out into other em ploym ent rights issues. By section 18 o f  the Unfair 

Dismissals Act 1977, the Redundancy Appeals Tribunal was given its name, the Em ploym ent 

Appeals Tribunal. The scope o f  the Tribunal expanded over the years, as legislation developed to 

its current state.

The overall policy goal o f the EAT is lo provide an accessible, inexpensive, quick, fair and 

informal forum for the resolution o f  em ploym ent rights disputes. However, procedures have 

undoubtedly becom e m ore formal and legalistic, although the Tribunal maintains that this more 

legalistic focus was a necessary and appropriate response to the gradual emergence o f  a more 

complex and expansive rights-based regulatory environment.'®*

1.4 The Labour Court

The Labour Court is Ireland’s oldest em ploym ent dispute body, and highest industrial relations 

tribunal. It seeks to operate as a ‘court o f  last resort’ for many em ploym ent and industrial rights 

issues, but is not strictly a court o f  law. The role o f  the Labour Court'®’ can broadly be divided 

into two strands - its industrial relations work (com ing under the provisions o f the Industrial 

Relations Acts), and its em ploym ent rights work (cases referred under em ploym ent rights Acts)

Based on 2010  figures from the EAT Annual Report 2010, at 7.
Employment Appeals Tribunal, E A T  P rocedures R eview  G roup, (2007), at 2, and more recently, Deborah Hann 

and Paul Teague. “The Changing Role o f  Em ployment Tribunals: The Case o f  the Em ployment Appeals Tribunal in 
Ireland.’" Econom ic and Industrial Dem ocracy, published online 20  September 2011. available from 

http://e id .sagepub.com /content/early/2011/09/20/0143831X 11419249.fu ll.pdf, (visited 16 March 2012). at 6.
Paul Teague and Damian Thom as. Em ploym ent D ispu te  Resolution & S tandard-setting , (Oak Tree Press. 2008). at 

140. The developm ent o f  the EAT is d iscussed further below , at 123.

For a detailed outline o f  all the functions o f  the Labour Court, see M aeve Regan, E m ploym ent Law  (Tottel. Dublin  
2009), at 14.
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The Court adjudicates on industrial relations disputes and deals also with m atters arising under 

em ploym ent equality, organisation o f working time, national m inimum wage, part-tim e work, 

fixed-tenn work and safety, health and welfare at work legislation. The Labour Court hears 

m atters directly referred to the Court by parties involved where there is advance acceptance o f 

the C ourt’s recommendation,"'* and hears appeals from decisions o f  Rights C om m issioners '"  or 

recom m endations or decisions made by the O ffice o f  Equality Investigations. These appeals 

are made by way o f  an entire re-hearing o f  the case. The Labour Court also hears m atters which 

the LR C ’s Conciliation and Advisory Services fail to resolve,"^ or w aiver and pass o n ," ''a n d  

also investigates com plaints o f  breaches o f  registered employment agreem ents, and breaches o f 

codes o f  practice m ade under the Industrial Relations Act 1990."^ The M inister for Jobs, 

Enterprise and Innovation also has discretion to refer a dispute to the Labour C ourt."* In addition 

to its adjudicative role, the Labour Court registers Joint Industrial C o u n cils ."’

The binding nature o f  decisions o f  the Labour Court depends on the m atter, and legislation 

concerned. If the m atter is an industrial relations issue, a Recom m endation is issued by the 

Labour Court. A lthough bound to give this serious consideration, it is ultim ately at the parties’ 

discretion to apply the Recom m endation. However the decision o f  the Labour Court is legally 

binding in matters pertaining to breaches o f  registered employment agreem ents. Em ploym ent 

Equality, Pensions and O rganisation o f W orking Time, National M inimum W age, Industrial 

Relations (Amendment), Protection o f  Employees (Part-Time W ork), Protection o f Em ployees 

(Fixed-Tenn W ork) and Safety, Health and W elfare at W ork Acts.

1.4.1 Operation

For each type o f matter, there is a designated referral form available from the Labour Court 

w ebsite."* The Court agrees a date for the hearing, and both parties are requested to make w ritten 

subm issions in advance. The Labour Court investigates these subm issions prior to the hearing. 

Usually, a pre-hearing m eeting is arranged by the Court to inform the parties o f  the nature o f  

upcom ing proceedings, to discuss the legal issues, and to try to explore the possibility o f  

settlem ent before a full hearing. The Court hearing itself generally com prises o f  the Court 

Chairm an, and two m embers -  one representing em ployee’s interests, one representing 

em ployer’s interests, and a Court Secretary. Occasionally, more m embers sit at the Court hearing. 

Both parties read submissions. Following this, questions can be put to either party by the

Section 20(1) Industrial R ela tions A ct 1969.

Section 13(9) Industrial R ela tions A ct 1969.

Section 83 Em ploym ent E quality  A cts 1998-2011.

Section 26 Industrial R ela tions A ct 1990.
Section 26(3) Industrial R ela tions A ct 1990.

Section 43 Industrial R ela tions A ct 1990. T he L abour C ourt can also g ive its opin ion  on the  codes o f  p rac tice  m ade 
under the  Industrial R ela tions A ct 1990, by S 43 (1 ) Industrial R elations Act 1990.

' Section 38(1 ).Industrial R ela tions A ct 1990.

Part V Industrial R ela tions Act 1946.
h ttp ://w w w .labourcourt.ie /labour/labour.n sf/lookuppagelink /H on ieS erv iceG uide , (v isited  June  1 2012).
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Chairman, or by the other party, or by the Court members through the Chaimian. 

Recommendations, determinations or orders are generally made within three weeks of the 

hearing.

1.4.2 Personnel and Appointments

The Court consists of nine full-time members: three employers’ members nominated by the Irish 

Business and Employers Confederation (IBEC), three workers’ members nominated by the Irish 

Congress of Trade Unions (ICTU), and the three remaining members are appointed by the 

government. The government appointees hold the positions of Chairperson and two Deputy 

Chairpersons of the Court. A team o f five administrative sections; Administration Manager, 

Programme Unit and IT, Secretariat and Services, Joint Labour Committees, and Legislation and 

Information, is staffed by civil servants.

1.4.3 Development

The Labour Court was established under section 10 of the Industrial Relations Act 1946 initially 

for the purpose of resolving industrial disputes. Since then, the Court’s remit has changed 

considerably with the evolution of employment rights legislation, and now plays a vital role in 

the adjudication and enforcement of employment rights issues. Nowadays, the Labour Court 

encompasses a wide range o f overlapping functions to ensure that the governance of employment 

relations works smoothly and fairly. It acts as an arbitrator of industrial disputes, an enforcer of 

legal employinent entitlements, an appellate court from decisions of other employinent rights 

bodies, and also as a standard-setter, with the authority to establish minimum tenns and 

conditions relating to certain sectors o f employment through endorsing Registered Employment 

Agreements.

An important recent development has been the impact o f the Industrial Relations 

(Amendment) Act 2001, the Industrial Relations (Miscellaneous Provisions) Act 2004 and 

subsequent jurisprudence concerning the sensitive issue o f mandatory trade union recognition. 

Under section 2(1) of the Industrial Relations (Amendment) Act 2001, where an industrial 

dispute arises and it is “not the practice of the employer to engage in collective bargaining 

negotiations in respect of the relevant grade, group or category o f workers who are parties to the 

trade dispute,” the Labour Court has jurisdiction to investigate, and issue a binding ruling on the 

dispute. The traditional voluntarist approach to industrial dispute resolution has been curtailed 

somewhat by this provision, which effectively provides an enforcement mechanism for trade 

unions or other employee representative bodies seeking improved terms and conditions for 

workers. However, the ruling by the Supreme Court in the case o f Ryanair v The Labour Court"'^ 

in turn curtailed the Labour Court’s remit on this issue. Here the Supreme Court introduced a 

wide definition for what could be deemed “collective bargaining” on the part o f an employer with

[2007] 4 IR 199.
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em ployees or their representatives, allowing for its ordinary m eaning, rather than that o f  a legal 

term o f art.

The decision is notable for two reasons. In the context o f  industrial relations, m andatory 

trade union or employee representative recognition by employers is now effectively only a 

requirem ent in extreme cases o f  a failure to co-operate on the em ployer’s part. Em ployers satisfy 

the statutory provisions simply by having in place an appropriate system for negotiations to take 

place. The second important developm ent that this case effected was its impact on Labour Court 

procedures. The Labour Court has throughout its history formulated its own procedures on how 

cases are heard, and ruled upon. Given the C ourt’s expertise in industrial rights and employment 

issues, it has been seen as appropriate practice for the Labour Court to m aintain flexibility and 

adaptability in terms o f court process and procedures. For instance, Clarke J in the High Court 

judgm ent in Ashford Castle v SIPTU '^° rem arked that “a very high degree o f  deference indeed 

needs to be applied to decisions which involve the exercise by a statutory body, such as the 

Labour Court, o f an expertise which this Court does not have.” '^' A long sim ilar lines, Hanna J in 

the High Court hearing in the Ryanair case noted that “the Labour Court is very much in charge 

o f  its own procedures.” However, in contrast, the Supreme Court in Ryanair ruled that the 

Labour Court, in their hearing on the m atter, did not adopt fair procedures by a) allowing the 

trade union to not disclose the names o f  com plainants who they were acting for, and b) by using 

and disbelieving the oral evidence o f  two Ryanair m anagem ent figures, while not requiring any 

em ployees who were represented by the trade union to give oral testim ony at all. This aspect o f  

the Supreme C ourt's ruling has been described as “ surprising” ''^ as it amounts to a shift in the 

civil courts’ attitude to the Labour C ourt’s autonom y as an adjudicative body. The Supreme 

C ourt’s ruling placed great em phasis on the Labour C ourt’s failure to require oral testim ony from 

both sides. A list o f  guidelines following the /?va«a/r judgment'^'* advocates the use o f  direct oral 

testim ony as a preferred option over a legal subm ission, an opinion or references to docum ents 

unsupported by direct evidence. The overall effect o f  the judgm ent is that it will likely lead to 

greater formality at Labour Court hearings. It has also been noted that although the case 

concerned jurisdiction under the Industrial Relations (Am endm ent) A ct 2001 “there is nothing in 

the judgm ent to suggest that the Suprem e C ourt’s observations do not apply with equal force to 

the other bodies and to the Labour Court when exercising its other jurisdictions.” '^^

[2007] 4 IR 70.
Ibid, at 85.
Ryanair The Labour Court, [2005] lEHC 330.
Dr Michael Dohert>'. "Union sundown? The future o f  collective representation rights in Irish law" (2007) 4(4) lE U

96.
'■■’Barry Sheehan. "Labour C ourt's Guidelines for 2001-2004 Cases in Wake o f 'R y a n a ir ' Judgm ent" (2007) 14 IRN, at 
1 .

Ibid.
Maeve Regan (ed). Employment Law, (Tottel Dublin 2009). Chapter 22. at 828.
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1.4.4 Volum e & Statistics

Labour Court Usage
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Generally, there has been a steady increase in claims over the past four years. There has been a 

shift in the profile o f claims that come before the Labour Court in recent years. W hile in 2006, 

employm ent rights disputes only accounted for 8.9% o f  referred cases, there has been a 

substantial increase in this percentage to 31.6% in 2010.

1.5 The Equality Tribunal

The Equality Tribunal was established in 1999 as an independent, quasi-judicial statutory body to 

investigate and m ediate com plaints o f unlawful discrimination'^^ under the Employm ent Equality 

Acts 1998-2011, the Equal Status Acts 2000-2008, and the Pensions Acts 1990-2008. At issue 

here in the context o f  em ployinent dispute resolution is its rem it and function through the 

Em ploym ent Equality Acts 1998-2011. The Em ploym ent Equality Acts cover einploym ent 

issues, including recruitm ent and retirem ent, and related areas such as vocational training, self- 

em ploym ent, or m em bership o f  trade and professional bodies. The Tribunal offers two services: a 

M ediation Service, launched in M arch 2001 and Tribunal Investigations which provide oral 

hearings for com plainants claim ing a breach o f  the above legislation. The Equality Tribunal has 

an im portant role to play not just on equality issues at the workplace, but also dism issal law, 

having taken over first instance jurisdiction for discrim inatory dism issal and victim isatory 

dism issal cases from the Labour Court since the Equality Act 2004. There are nine grounds o f 

discrim ination under section 6(2) o f  the Em ploym ent Equality Acts 1998-2011: gender, civil

For furtlier discussion on the developm ent and future o f  equality law, see Robin A llen 's essay “The contribution o f  
international and transnational regulation in the search o f  for substantive equality in the workplace: Clarity or 
confusion?” in Hugh Collins' Paul D avies' and Roger Rideout's book L egal Regulation o f  the Em ploym ent R elation  
(Kluwer Law International, 2000). See also: C atherine B arnard's  essay: “The Future o f  Equality Law: Equality and 
B eyond.” in Catherine Barnard's. Sim on D eakin's and Gillian S Morris' The Future o f  L abour Law , (Hart Publishing. 
2004), at 213.
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status, family status, sexual orientation, religion, age, disability, race and m em bership o f the 

traveller community.

D iscrim ination also applies to someone who is treated less favourably because they 

associated with som eone protected under the nine grounds.

There are four types o f  claim; direct discrim ination, (som ething w hich taken at face value 

discrim inates an individual or group against another on one o f  the above grounds), indirect 

discrim ination, (som ething which may not at face value discrim inate, but nevertheless has the 

effect o f  discrim inating an individual or group against another on one o f the above grounds),'^* 

harassm ent, (including sexual harassm ent under section 23 Em ploym ent Equality Acts 1998- 

2011), and victimisation, (discrim ination against an individual or group for seeking redress under 

the Em ploym ent Equality Act or for opposing discrim ination generally).

W here direct discrim ination, harassm ent or victim isation or established, redress will be 

awarded, but there is a defence to claims o f  indirect discrim ination, as established in the test o f  

Bilka-Kaufhaus i ’ Weber van Hertz. The test provides that indirect discrim ination can be 

objectively justified where there is a real business objective or need for the provision or 

requirem ent in question, and that the m eans adopted for satisfying this w ere both appropriate and 

necessary.

1.5.1 O peration of Equality Tribunal Investigations 

Pre-Hearing:

Com plaints under the Em ploym ent Equality Acts 1998-2011 are m ade by filling out the new 

single complaint fonn available from ww'w.workplacerelations.ie. Section 77A o f the Acts allow 

the Tribunal to dismiss a com plaint w ithout a hearing at any stage if, in the opinion o f the 

D irector or an Equality Officer, it has been made in bad faith or is frivolous, vexatious, 

m isconceived or relates to a trivial matter. W here a case is dism issed under this section, the 

com plainant may appeal to the Labour Court within 42 days.

Com plaints must be m ade within 6 m onths o f  the cause for com plaint, unless the D irector o f 

the Equality Tribunal decides to extend the claim to up to 12 m onths because there is good reason 

for being late in subm itting the claim. The D irector's decision on an application for extension can 

be appealed at the Labour Court. Upon filing a com plaint, the com plainant may w rite to the 

em ployer to request information under section 76 o f  the Em ploym ent Equality Acts 1998-2011. 

This is done by using a Fonn EE.2, available from the Equality Tribunal and their website. The 

Equality Tribunal may draw inference i f  the respondent refuses to respond to this form.

For example, a policy o f recruiting individuals above a certain height for no reason may be seen as indirectly 
discriminatory against women.
' ” C -170/84 [1986] ECR. 1607.

Equality Tribunal, Guide to procedures in employmem equality and pension cases, available at 
http://w ww.equalitytribunal.ie/index.asp?locID =5l& docID =-I. (visited on 10 December 2009).



The Equality Tribunal investigation is hosted by an Equality Officer. Equality Officers have 

extensive powers to require the production o f  relevant docum entation and records. They may also 

enter workplaces to obtain information for the purposes o f  the investigation. W ritten submissions 

are made by both the claimant and respondent before a jo in t hearing.

Hearing:

At the hearing, each party presents their case. They m ay call w itnesses, may respond to points 

raised by the other party, and answer questions from the investigation Equality Officer. The 

hearing is “reasonably form al” and inquisitorial, rather than adversarial, “with the Equality 

O fficer comm encing m atters with the placing o f a detailed set o f  questions before the parties"’'^' 

Only after such will parties be allowed to subm it additional evidence or put questions to the other 

side, should they so wish. On com pletion o f  the investigation, the Equality O fficer issues a 

legally binding decision which is published in writing and online.'^" H earings are held in private, 

but generally speaking, the names o f  parties are publicly disclosed, although there are exceptions 

to this depending on the sensitivity o f  the case, and if  an application for non-disclosure is 

accepted.

Redress:

If the Equality Tribunal finds in favour o f  the com plainant, the following may be ordered;

• a monetary award, up to 104 w eeks’ salary if  the individual was or is an employee o f  the 

respondent, or €12,697 otherw ise'^’

• equal pay or equal treatment, and/ or

• a specified course o f  action by a specified person (usually the respondent), and/ or

• re-engagem ent or reinstatem ent with or w ithout an order for com pensation,

• the Tribunal has no general pow er to award any costs (legal fees, witness or travelling

expenses, etc.) to any person. However, if  the Tribunal considers that a person is 

obstructing its investigation, it can order that person to pay travelling or other expenses 

reasonably incurred by another person in connection with the investigation.

Appeals from decisions o f  the Tribunal must be m ade within 42 days o f  the Decision, and 

are m ade to the Labour Court, with com pulsory notification o f  the Equality Tribunal. Failing an 

application for appeal on these terms, the Decision o f  the Equality Tribunal is legally binding, 

and m ay be enforced through the Circuit Court.

Des Ryan, The Framework o f  Employment Litigation in Ireland: Key Concepts. Institutions and Practicalities, 
Trinity College Dublin Extra-Mural Course in Employment Litigation, paper delivered 4 February 2010. at 9.

See Database o f Decisions on the Equality Tribunal website, http://www.equalitytribunal.ie/Database-of-Decisions/ 
(visited 24 July 2012).

Section 82 o f  the Employment Equality Acts 1998-2011.
Equality Tribunal. Guide to procedures in employment equality and pension cases. 

http://www.equalitytribunal.ie/index.asp?locID =51& doclD =-l, (visited 10 December 2009).
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1.5.2 Equality Tribunal M ediation Service

The Mediation Service offers an alternative, more infonnal mode o f redress for the resolution of 

employment equality issues. After a complaint has been filed, the Director of the Equality 

Tribunal will ask both parties to indicate in writing whether they object to a mediation hearing. If 

neither party objects and the Director o f the Equality Officer thinks the case is suitable, the case 

will be referred for mediation with a Mediator at a mutually convenient time as soon as 

practicable.'^^

At the mediation hearing, both parties jointly discuss the issues of the case, and the mediator 

empowers both to negotiate their own settlement on a clear, informed, but solely voluntary basis. 

If a settlement is reached, a legally binding agreement is reached, which is enforceable through 

the courts. The agreement is not published. The parties are also given a ‘cooling-off period 

before being asked to sign an agreement to ensure that both sides can give informed consent on 

signing.

Should either party wish to opt out o f Mediation, or object to a settlement proposal, the 

Mediator will issue a ‘Non-Resolution’ notice to the parties. One o f the parties must, within 28 

days, apply for the complaint to proceed to full investigation, and the more fonnal Tribunal 

Investigation method will then be pursued. Mediation at the Equality Tribunal is reported to be 

more efficient than full Tribunal investigations with disputes being resolved, on average, three 

times quicker.

Brian O ’Byrne, Head o f the Equality Tribunal Mediation Service between 2005 and 2011 

highlights some of the qualities and characteristics of the Service:

The Equality Tribunal has probably the largest group of professionally qualified 

mediators under one roof in Ireland.

The Equality Tribunal's mediation agreements are legally binding under equality 

legislation and enforceable by the courts unlike those of other organisations.

Equality Mediation Agreements have already been utilised to legally settle matters that 

are not directly before the Tribunal itself {eg LRC and EAT complaints).

The majority o f employment cases coming before the Tribunal's mediators also have 

related complaints with the LRC, EAT or Labour Court. All such complaints are 

nonnally put on the table at an Equality Mediation with Agreements providing for the 

closure o f all related complaints.

Mediation is a statutory-based option, under section 78(1) Employment Equality Acts 1998-2011. Mediation is 
characterised by the Tribunal as:

a process whereby a neutral and impartial person facilitates the parties in a dispute to explore their area(s) o f 
dispute and, where possible, to assist them in reaching a mutually acceptable agreement/settlement.

Equality Tribunal, Guide to Procedures, available at http://www.equalitytribunal.ie/index.asp?locID=51& docID=-l, 
(visited 10 December 2009).

Ruairi Gogan Developments in ADR: The Equality Tribunal's Mediation Service 2 Years On (Equality Tribunal. 
2002). at 1.
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The Tribunal closed about 1000 com plaints in 2011 o f w hich an estimated 50% were 

linked to related com plaints lodged with the LRC, EAT or Labour Court.

A nalysis o f  the T ribunal’s 2009 Registers shows that the equivalent o f  one full-time 

M ediator closed tw ice as m any cases than a fulltime Equality Officer in 2009.

In recent years the Tribunal's M ediation Service has been closing two thirds o f  cases 

referred to it.'^’

Personnel and Appointments

Adjudicative staff at the Equality Tribunal can be divided into three sectors: Equality O fficers for 

cases arising under the Em ploym ent Equality Acts 1998-2011, Equality Officers for cases arising 

under the Equal Status Acts 2000-2008 and M ediation Officers. A Resource M anagement team is 

also divided into three sectors: Legal M anagement, Corporate Resources, and Secretariat. A total 

o f  37 staff work at the Equality Tribunal, and a num ber o f  M ediator Officers also act in a dual 

role as Equality Officers under the two separate divisions o f  Employment and Equal Status 

sectors.

The M inister for Justice and Equality, with the consent o f  the M inister for Finance, is 

responsible for appointing the D irector o f Equality Investigations and for appointing the staff of 

the D irector’s office under section 75 o f the Em ploym ent Equality Acts 1998-2011. From this 

staff, the D irector is responsible for appointing Equality Officers and Mediation Officers, and can 

delegate any o f  his/ her responsibilities under the Em ploym ent Equality Acts 1998-2011 to 

Equality Officers or M ediation Officers.

Development and Volume Statistics

The establishm ent o f  the Equality Tribunal, and its establishing legislation, the Employm ent 

Equality Act 1998 have been described as “ground breaking” and "visionary in its aim s, well 

ahead o f  the European n onn '’ '^^by the D irector o f  the Equality Tribunal. M arguerite Bolger 

echoes this point saying that “ Ireland was at the forefront o f  equality issues” and that the EU had 

to catch up with Ireland’s “radical” legislation.'^^

Brian 0 ‘Byme. "Consultation on the Reform o f  State's Employment Rights and Industrial Relations Structures and 
Procedures. Interim Proposal to Utilise Existing Mediation Expertise," available from 
http://www.djei.ie/publications/employment/201 l/streamlining_consultations201 l/o_bym e_brianl.pdf (visited 24 May 
2 0 1 2 ).

Melanie Pine, Director o f  Equality Tribunal, speech at Dublin Castle, Celebrating 10 Years, 15 October 2009. 
available at http;//www.equalitytribunal.ie/index.asp?locID=l 78& docID=-l, (visited 15 December 2009).

Marguerite Bolger, Employment Litigation Conference, Trinity College Dublin, February 2009, attended by writer.
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The Equality Tribunal has witnessed a relatively consistent, upw ard trend in referrals o f 

em ployinent equality issues since its fonnation, although in the last two years, the num ber o f 

referrals has tapered off. The general increase in claims has been a result o f an expansion in the 

legislative jurisdiction o f the Tribunal; for example, the Tribunal took first instance jurisdiction 

from the Labour Court for discrim inatory dismissal and victim isatory dismissal cases through the 

Equality Act 2004. The rise in the Equality TribunaFs caseload on employm ent equality issues 

has been tempered somewhat by the fall o ff in referrals based on the Equal Status Acts 2000- 

2 0 0 8 .“*°

There has also been a steady upward trend in usage o f  the M ediation Service in recent years:

Equality Tribunal Mediation 
Service Referrals

H 2 9 -

300 -

I  Equality Tribunal 
Mediation Service 
Referrals

2005 2006 2007 2008 2009 2010

The Director o f  the Equality Tribunal remarked in March 2009:
The pattern o f  claim s is shifting, with a substantial increase in claim s about em ployment, 
especially  discriminatory dism issal, and a drop in claim s about access to goods and services. 
Employment-related claim s in 2008 accounted for about eighty live per cent o f  the Tribunal's 

caseload; most o f  these were brought against private sector organisations.
M elanie Pine. Director o f  Equality Tribunal, Annual Report 2008. at 6,
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This increase in tiie use o f  tiie M ediation Service has been described as “ indicative o f ... tine 

growing confidence in this alternative dispute resolution process as a viable and appropriate 

avenue o f  redress for claims o f unlawful discrim ination.” ''" The rate o f  cases resolved or closed 

on foot o f  engaging the M ediation Services have remained relatively consistent, between 60% 

and 68% betw een 2005 and 2010.'''^ In 2010, 27% o f referrals to the Equality Tribunal went to 

the M ediation Service.'**^ 11% o f  referrals to the Equality Tribunal were successfully resolved by 

a m ediated agreement.''*'* Equality Officers found in favour o f  the complainant in approxim ately 

33%  o f decisions. The average award in 2009 was €12,350.'''^

Awards o f  the Tribunal can, on occasion, be very substantial. M ost recently, a fom ier

m anager o f  a Hotel Group was awarded €315,000, which comprised 21 m onths’ salary,

com pensation for the distress caused by victim isation and an order to pay interest on h a lf o f  the 

amounts awarded.'''^

Trends on the grounds for making com plaint to the Equality Tribunal have also changed 

over the Tribunal’s brief history. In its early years, almost all cases were based on the gender 

ground. By 2009 however, race had becom e the single biggest ground, with age, disability and
1 • • 1 4 7gender next m importance.

Although based in Dublin, the Equality Tribunal opened a new office in 2008 in Portlaoise, 

as part o f  the G overnm ent’s decentralisation programme. However, in February 2012, the 

governm ent decided to shut the Equality Tribunal’s office in Portlaoise.'''*

1.6 Health and Safety Authority

The Health and Safety A uthority (HSA) is the national body in Ireland with responsibility for 

securing health and safety at work. The HSA was originally established under the Safety, Health 

and W elfare at W ork Act 1989, as the National Authority for Occupational Safety and Health, 

but it now exists and operates as the Health and Safety Authority under the Safety, Health and 

W elfare at W ork Act 2005, and reports to the Departm ent o f  Jobs, Enterprise and Innovation.

Paul Teague and Damian Thom as. Em ploym ent D ispu te Resolution & S tandard-setting, (Oalc Tree Press, 2008), at 
112 .

Percentage o f  cases resolved or closed on foot o f  engaging the M ediation Service: 2005: 66% , 2006: 64% , 2007: 

68% , 2008: 61% , 2009: 60%, 2010: 60%. Data adapted fi'om Equality Tribunal M ediation Service Reports 2005 - 
2010 .

Equality Tribunal. Annual R eport 2010 , at 11.
Data adapted from Equality Tribunal. Annual R eport 2010.
Ibid. 10.
O 'B rien v P ersian  P roperties, (trading a s  O 'C allaghan H otels) DEC -  E 2012- 010, 6 February 2012. S ee  Elaine 

Edwards. “Tribunal awards woman €315.000"  The Irish Times, 20 March 2011.
M elanie Pine, Director o f  Equality Tribunal, speech at Dublin Castle C elebrating 10 Years, 15 October 2009, 

available at http://w w w .equalitytribunal.ie/index.asp?loclD =178& docID =-l, (visited 15 Decem ber 2009).
“Government to close more decentralised offices" RTE Business N ew s. 15 Februarj 2012. 

http://w w w .rte.ie/new s/2012/0215/decentralisation-business.htm l (visited 2 June 2012).
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1.6.1 O peration

The HSA is different from the other fora mentioned thus far in that it does not operate as a 

tribunal with hearings, but rather, enforcement is brought about by powers granted to inspectors 

appointed by the HSA. Inspectors are responsible for enforcing the terms o f  the 2005 Act which 

oblige employers and employees to take steps to ensure a safe workplace.

The methods o f  enforcement are:

An Improvement Notice

This is a notice o f  enforcement outlining a breach o f  the 2005 Act, and providing a 

timeframe to the employer in which the breach o f legislation must be remedied.

A Prohibition Notice

This is a notice o f  enforcement requiring the employer to immediately cease an activity 

deemed to be in breach o f legislation.

On-the-spot fines:

The HSA has power to issue on-the-spot fines o f  up to €1000 to non-compliant 

employers.

The HSA can also apply to the High Court for an order prohibiting or restricting the use o f  a 

place o f  work.

In addition to enforcement, the HSA staff also provide a number o f  other services to 

employers, einployees and the public. These include the promotion o f good standards o f health 

and safety at work, inspecting all places o f  work and monitor compliance with health and safety 

laws, investigating certain serious accidents, causes o f ill health and complaints, carrying out and 

sponsoring research on health and safety at work, publishing codes o f  practice, guidance and 

information, providing an information service during office hours, developing new laws and 

standards on health and safety at work.

Section 8. Safety, H ealth and W elfare at W ork A ct 2005 Act: Every em ployer shall ensure, so far as is reasonab ly  

practicable , the  safety, health  and w elfare at w ork o f  h is o r her em ployees.
In o rder to preven t w orkplace injuries and ill health  the em ployer is requ ired , am ong o ther th ings, to;

Prov ide and m aintain a safe w orkp lace w hich  uses safe p lan t and equ ipm ent
Prevent risks from  use o f  any artic le  o r  substance and from  exposure  to physical agents, no ise  and vibration 

P reven t any im proper conduct o r  behav io u r likely to put the safety, health  and w elfare  o f  em ployees at risk 

Provide instruction  and train ing  to em ployees on health  and safety 

Prov ide p ro tec tive  clo th ing  and equ ipm ent to em ployees 

A ppoin ting  a com petent person as the o rg an isa tio n 's  Safety O fficer.
The duties o f  em ployees w hile  at w ork are set ou t in section  13 o f  the  2005 Act. T hese  include the follow ing:

To take reasonab le care to protect the health  and safety o f  them selves and o f  o th er peop le in the  w orkplace. 

N ot to engage in im proper behav iour that will endanger them selves o r  o thers.

N ot to be  under the influence o f  d rink  o r  d rugs in the  w orkplace.
To undergo any rea.sonable m edical o r  o th er assessm ent if  requested  to do so by the  em ployer.

To report any defects in the  place o f  w ork o r  equipm ent w hich m ight be  a d anger to health  and safety.

H ealth and Safety A uthority , A Short G uide to the  Safety. H ealth  a n d  W elfare at W ork L eg isla tion , availab le  at 
http: ' w w w .hsa.ie  eng P ub lica tions_and_F onris 'P ub lica tions.'S afe ty_and_H ealth_M anagem ent 'Short% 20G uide% 20to  

".'o20SHW W A% 2()2005.pdf. (visited 16 D ecem ber 2009).

37



Personnel and Appointments

The Board o f  the Authority com prises a chairperson and eleven m em bers appointed by the 

M inister for Jobs, Enterprise and Innovation. Three o f  these m em bers are nom inated by 

organisations representative o f  em ployees, three are nom inated by organisations representative o f 

em ployers, and five are appointed at the M inister’s discretion. One o f  these five must come from 

the Departm ent o f  Jobs, Enterprise and Innovation. The C hief Executive is responsible for the 

adm inistration and business o f  the HSA.

1.7 The Data Protection Commissioner

The office o f  the Data Protection Com m issioner was established under the Data Protection Act 

1988. In the context o f  em ploym ent law, the role o f  the Data Protection Com m issioner is to 

ensure that workers and employers know, and exercise control over how personal inform ation is 

used in the workplace in accordance w ith the 1988 Act, and am endm ents under the Data 

Protection (Amendment) Act 2003. Data controllers -  in this context, workers or em ployers who 

hold inform ation about individuals on computers or in structured m anual files, must com ply with 

standards outlined in legislation in handling such data.

1.7.1 Operation

The Data Protection Com m issioner, like the HSA differs from other fora in that it is not a 

tribunal, but rather, the relevant legislation is enforced through inspection and investigation of 

com plaints. The Investigation process is described below.

In the context o f  em ploym ent law, the Data Protection Com m issioner concerns itse lf with the 

em ployee’s right to access information held on them .'^ ' Exceptions to this general right include: 

an opinion given in confidence, legal advice covered by professional legal privilege, data from a 

source that needs to be protected and data gathered in the course o f  investigation o f  an offence. 

Com plaints o f  a breach o f the Data Protection Acts are m ade to the Com m issioner by com pleting 

an online fo rm '”  or by downloading a form from the C om m issioner’s website and posting it to 

his O f f i c e . U n d e r  section 10 o f  the Data Protection Acts 1988 and 2003, the Com m issioner 

m ust investigate all com plaints from individuals, unless they are frivolous or vexatious. The 

Com m issioner may also initiate investigations w here he/she is o f  the opinion that there m ay be a 

breach o f  this legislation.

In respect o f  the investigation, the Data Com m issioner has a num ber o f  powers. H e/ she has 

the pow er to require any person to provide him / her w ith infom iation necessary to carry out his/ 

her functions by issuing an ‘Information N otice’ under section 12 o f  the Data Protection Acts

Section 4 Data Protection Acts 1988 and 2003 provides a riglit of access to personal data.
Dominic Wilkinson, “Workplace investigations: Factors that contribute to a fair procedure being conducted" (2008) 

S ( \ ) I E U  14.
'■'^See: http://www.dataprotection.ie/ViewDoc.asp?fn=/documents/complaint/default.asp&CatID=51 &m=p. (visited 30 
December 2009).

See: https://www.dataprotection.ie/documents/Complaint_form.pdf. (visited 30 December 2009).
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1988 and 2003. An ‘Information N otice’ may be appealed to the Circuit Court. He/ she may also 

appoint an ‘authorised officer’ to enter and examine the premises o f  a data controller in pursuit o f 

an investigation or his/ her other functions. Finally, he/ she has the pow er to prohibit the transfer 

o f  personal data from the State to a place outside the State by issuing a ‘Prohibition N otice’ under 

section 11 o f the Data Protection Acts 1988 and 2003. A ‘Prohibition N otice’ may also be 

appealed to the Circuit Court.

1.7.2 Resolution and Enforcement

The Com m issioner must initially seek an am icable resolution to the issue o f com plaint. Failing 

this, the Com m issioner issues a Decision. A D ecision’s objective is to bring about com pliance 

w ith the Act. The Com m issioner may not award compensation. Com pensation claims for breach 

o f  the Data Protection Acts m ust be taken independently to the Civil Courts, although a Decision 

m ade by the Com m issioner can be used in support o f  such a claim. The Com m issioner’s Decision 

can be appealed to the Circuit Court. Appeal applications must be made within 21 days o f  the 

Decision.

The Com m issioner can also make an ‘Enforcem ent N otice’ under section 10 o f  the Data 

Protection Act 1988 to enforce m easures which the Com m issioner considers appropriate to 

com ply with the tenns o f  the Data Protection Acts. These written notices may be appealed to the 

Circuit Court.

1.7.3 Development

The Data Protection Com m issioner’s Service caseload has expanded over the years. The 

Com m issioner commented in his 2008 Report that “the large num ber o f  com plaints continues to 

place a huge workload on my O ffice’s Investigation Unit.” '̂ ^

Complaints made to the Data 
Protection Commissioner
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Data Protection Commissioner, Annual Report 2008 (2008), 10, available at
http:,' 'www.dataprotection.ie/documents/annualreports/AR2008.pdf, (visited 6 April 2010).
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In 2011, the Commissioner made seventeen Decisions. The Office of the Data Protection 

Commissioner operates in Portarlington, Co. Laois. The Office was relocated from Dublin in 

2006 as part of the Government’s decentralisation programme.

1.8 Civil Courts

Employment law in Ireland has become increasingly regulated in the past 15 years. An influx of 

new legislation has led to great change in the various procedures for resolving employment 

disputes. In particular, the aforementioned fora have collectively taken on a considerably larger

workload in various employment issues, as prescribed by legislation.

However, the civil courts still play a fundamental role in the resolution of employment 

disputes under common law.

The civil courts provide adjudication on employment matters which are the subject of common 

law rather than statute, mainly claims based on contract and tort, injunctive relief in 

circumstances o f urgency, ultimate appellate jurisdiction from rulings of the fora mentioned 

above in a number of employment disputes, and, in some limited circumstances, commentary and 

adjudication on the procedures of the aforementioned employment dispute resolution fora, {eg the 

ruling of the Supreme Court in Ryanair y  Labour Court^^^ analysed above).

In terms of their relationship with the other fora discussed thus far, the civil courts act as a

forum of ultimate appeal on points of law, in a number of circumstances. The High Court is the 

forum of appeal from detemiinations of the Labour Court, and from a number of detenninations 

of the Employment Appeals Tribunal under the following legislation; the Redundancy Payinents 

Acts, the Minimum Notice and Terms of Employment Acts, and the Protection of Employees 

(Employers’ Insolvency) Acts.

The High Court is also the forum of appeal from a decision of the Tribunal given on appeal 

from a Rights Commissioner under the following legislation: the Payment of Wages Act, the 

Tenns of Employment (Infonnation) Act, the Protection of Young Persons (Employment) Act, 

the Parental Leave Act, the Maternity Protection Act, the Protections for Persons reporting Child 

Abuse Act, the Adoptive Leave Act and the Carer’s Leave Act.

The Circuit Court hears appeals from determinations of the Employment Appeals Tribunal 

under the Unfair Dismissal Acts. All decisions of the Circuit Court may be subject to an appeal 

on a point o f law to the High Court.

The extensive remit as a forum of appeal gives the civil courts an important role in the 

development of Irish employment law jurisprudence.

[2007] 4 IR 199.
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1.8.1 Civil Courts as a Court of First Instance

In addition to the civil courts’ role as a forum for appeal, the jurisprudence o f the courts has been 

particularly significant in developing the following areas o f  employinent dispute resolution, 

based on the law o f tort and contract:

describing the criteria for establishing an em ploym ent contract (in particular, the various 

tests for drawing a distinction between a contract o f  services and a contract for 

services),'^’

adjudicating on im portant issues regarding the contract o f  employment. For example; 

o pre-contract m atters such as advertisem ent o f  jobs, conduct and representations 

m ade at i n t e r v i e w , a n d  conditions precedent to the validation o f a contract o f  

employment such as issues regarding references ’̂  ̂and medical examinations,'®” 

o im plied terms w ithin a contract o f  em ploym ent such as the ‘mutual duty o f trust 

and confidence’ between em ployer and employee,'®' 

o specific contractual tenns such as restrictive covenants and discretionary 

bonuses.

adjudicating on wrongful dismissal claims,

providing guidelines for what constitutes, and adjudicating on, claims o f  stress, bullying 

and harassm ent in the workplace.

1.8.2 Civil C ourts’ role in Gender Discrim ination Claims

Claim ants who wish to m ake a claim on gender discrim ination grounds have the option to apply 

for proceedings before the Circuit Court -  unusually, and uniquely with unlim ited m onetary

For further information, see M aeve Regan (ed). E m phym enl Law, (Tottel Dubhn 2009), Chapter 2, 29, and Neville 
Cox, Val Corbett and Des Ryan, Employment Law in Ireland, (Clarus Press Dublin 2009), Chapter 3, at 64.

See McNally  v Welltrade Inlernalional L td[\91% \ IRLR 497.
See Cox, Corbett and Ryan, Employment Law in Ireland. (Clarus Press Dublin 2009), at 108.
Ibid.. 111.
Ibid.. 149. Douglas Brodie. ’The Heart o f  the Matter; Mutual Trust and Confidence' (1996) 25 l U  121, and 

M arguerite Bolger and Des Ryan. 'The mutual duty o f  fidelity in the contract o f  employment: Significant recent 
developm ents' (2007) 4 lE U  112. Given the interdependency between the parties to a workplace relationship, and 
given that the relationship is largely dictated by a contract o f  employment, W hittaker and Zimmermann posit that the 
contract o f  employment is a "special contract" which bears with it "good faith" as a defining hallmark; they say that 
"the law o f  special contracts is far less hostile to the idea o f  good faith than its general counterpart." Simon Whittaker. 
Reinhard Zimmermann. "Good Faith in European Contract Law; Surveying the Legal Landscape." Good Faith in 
European Contract Law  (Cambridge University Press, 2000), at 46.

Cox, Corbett and Ryan, Employment Law in Ireland. (Clarus Press Dublin 2009). at 123.
See Finnegan v J  & E  Davy [2007] lEHC 18. and Ray Ryan and Des Ryan. "Bonus Points; Employers' Discretion 

in the Determination o f  Bonus Payments' (2007) 14 CLP  166.
For further information, see Maeve Regan, Employment Law, (Tottel Dublin 2009), 529 and Cox, Corbett and Ryan. 

Employment Law in Ireland. (Clarus Press Dublin 2009), at 677.
For more information, see Maeve Employment Law. (Tottel Dublin 2009), at 231 and Cox, Corbett and Ryan, 

Employm ent Law in Ireland. (Clarus Press Dublin 2009), at chapter 17.
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jurisdiction  on this matter. This is provided for by section 80 o f the Employinent Equality Acts 

1998-2011.

1.8.3 Civil C ourts’ role in the Provision o f Em ploym ent Injunctions

The Civil Courts also play an im portant role in the initial stages o f  litigated em ploym ent disputes 

by ordering injunctions on certain matters. They arise, m ost commonly, on the issue o f 

preventing dismissal pending full hearing, either by m aking an order for the payment o f  salary 

pending full hearing, known as a Fennelly O r d e r , a n d /  or an order for re-instatem ent or re

engagem ent pending full hearing. Furtherm ore, they can arise in the context o f  an order 

preventing the em ployer from em ploying a replacem ent employee to the applicant’s position, the 

suspension or initial restraint o f  disciplinary hearings or investigations into an em ployee’s 

conduct, and/ or enforcing negative covenants in a contract o f employment.

In many instances the granting o f an interlocutory injunction will ultim ately determ ine the 

m atter, as in most instances, the employm ent relationship will have broken down and there is no 

prospect o f  that relationship surviving. Recently, em ploym ent injunctions have becom e an 

increasingly exceptional remedy, reverting to a more traditional line o f  jurisprudence, largely 

based on the prem ise that the law should not interfere with employinent relationships by issuing 

orders for specific perform ance, particularly where court supervision m ay be required after the 

order is made. The High Court, in 2004, expressed a preference to host a full trial at an early date, 

rather than grant an injunction in the i n t e r i m . T h e  remit to grant injunctions, particularly in 

relation to orders o f re-instatem ent, has been criticised on the basis that it forces employinent 

relationships to continue in instances w here it is unrealistic and unhelpful to do so.'™ However, 

Cox notes'^ ' that even though applicants in recent years seeking m andatory re lief in interlocutory 

applications have had to adhere to the very high standard o f dem onstrating that they have a strong 

case that will succeed at trial, there have been recent instances w here the courts have 

nevertheless granted such; in particular the case o f  Burke v Independent Colleges.

It is worth noting tliat Anthony Kerr BL suggests that this option to go to the Circuit Court for redress should be 

m ade available for all claim s under other em ployment rights legislation. See below  at footnote 934.
For further information, see Professor N eville  Cox, The E m ploym ent Injunction: Significant R ecent D evelopm ents, 

paper delivered at "Employment Law Update' Conference. Trinity C ollege Dublin, 30 June 2012. See also Cox, 
Corbett and Ryan. E m ploym ent L aw  in Ireland. (Clarus Press Dublin 2009). at 835.

F ennelly v Assicurazioni G enerali [1985] 3 ILT 73.
O rr  V Zomax. [2004] 1 IR 486 , at 496.

'™ Charleton J. “Employment Injunctions -  An O ver-loose Discretion." (2009) 2 JSIJ  1.
Professor N eville  Cox, The Em ploym ent Injunction: Significant Recent D evelopm ents, paper delivered at 

'Em ploym ent Law U pdate’ Conference. Trinity C ollege Dublin. 30 .lune 2012.
A s per the ruling in M aha Lingam  i’ HSE  [2006] ELR 137.
[2010] 1EH C447.
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CHAPTER 2: A CRITICAL ANALYSIS OF THE 
IRISH EMPLOYMENT DISPUTE RESOLUTION 
SYSTEM

H aving outlined the roles o f  the various bodies charged with the task o f determ ining employm ent 

disputes in Ireland this chapter follows on from this analysis, offering a critical analysis o f  the 

Irish employment dispute resolution system in two parts:

Criticism o f the dispute resolution bodies as a whole, cohesive system and 

Individual criticisms o f the four main em ploym ent dispute resolution bodies; the Rights 

Com m issioner Service, the Equality Tribunal, the Employment Appeals Tribunal and the 

Labour Court.

A great deal has been written about the functional effectiveness, and the successes and failures o f 

the em ploym ent dispute resolution bodies, as outlined in Chapter 1. A recurring them e o f  this 

analysis is that m any o f the dispute resolution bodies have evolved beyond their original fonn to 

cater for needs and functions which had not originally been contem plated when they were first 

established. The most important factor leading to this trend has been the substantial and persistent 

increase in employment legislation over the past 30 years or so. The employm ent dispute 

resolution bodies have had to adapt to this new legislative landscape. They have had to change 

their procedures for resolving em ploym ent disputes and have had to stretch their resources to 

m eet the needs o f workers and em ployers disputing under the new legislation which has 

designated the various fora as the adjudicators and enforcers o f  employm ent rights therein. The 

fora have adjusted to this sea change with varying degrees o f success.

2.1 Criticism  of the Irish Em ploym ent Dispute Resolution as a System

W hat follows is an account o f  existing criticism  o f  the fora in the context o f  their place in a 

functional dispute resolution system  on issues such as procedure, tim eliness, jurisdiction, appeals 

and enforcem ent m echanism s, rem edies, and the overall cohesiveness o f the system. This will be 

considered in both a practical and academ ic context. Follow ing this, a critical appraisal will be 

m ade o f the functionality and m ethods o f the main em ploym ent dispute resolution bodies

For treatm ent o f  th is, see In troduction , at 4.
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individually: the Rights Com m issioner Service, the Em ploym ent Appeals Tribunal, the Labour 

Court, and the Equality Tribunal.

At this juncture, it is worth noting that there have been two m ajor government analyses o f 

the Irish em ploym ent dispute resolution system in recent years. In 2004, the Departm ent o f 

Enterprise, Trade and Em ploym ent published the Report o f  the Review  Group on the Functions o f  

the Em ploym ent R ights B odies . S u b m i s s i o n s  were m ade to the Review  Group by the dispute 

resolution fora and by other relevant organisations.’’  ̂The Report com prehensively review ed, and 

provided critical analysis o f  the above bodies, and also offered various suggestions for refonn.

In 2011, the Departm ent o f  Jobs, Enterprise and Innovation announced plans to undertake a 

program m e o f m ajor reform o f the State’s em ploym ent rights and industrial relations procedures 

and institutions. In July 2011, M inister Richard Bruton addressed the UCD School o f  Law High 

Level C onference on the Resolution o f Individual Em ploym ent Rights D i s p u t e s . I n  his speech 

he provided a critical overview o f  current structures and outlined proposals to fundam entally 

reform em ploym ent dispute resolution in Ireland by stream lining existing em ploym ent dispute 

resolution bodies. He appointed Ger Deering, D irector o f  the National Em ploym ent Rights 

Authority as the industry expert responsible for coordinating the stream lining process across the 

em ploym ent dispute resolution bodies and established an Im plem entation G roup with 

representatives o f  each o f the bodies for this purpose. This process is fully exam ined in Chapter 6 

-  The Current Reform A g e n d a . T h e s e  Reports, along with other w riting on the subject provide 

a good starting point for a focal point o f this thesis; to exam ine and critically appraise existing, 

com plex, m ulti-dim ensional dispute resolution m echanism s for em ploym ent law in Ireland.

For present purposes, it is worth sum m arising M inister B ruton’s central criticism s of 

existing structures for resolving em ploym ent disputes in Ireland. This provides a useful 

touchstone on which to base an expanded critical analysis. Bruton describes the main problem s 

with the system  as follows:

A confusing array o f  channels through which cases may be processed,

A set o f  circum stances can give rise to a num ber o f  claim s, w hich m ust be processed 

through different fora to obtain redress using a m ultiplicity o f  forms.

D uplication and overlap o f  functions between the bodies resulting in “forum shopping,” 

Claims are often referred to the wrong forum or under the w rong statute: they som etim es 

becom e statute barred before the error is discovered,

Available at: www.entem p.ie/publications/em ploym ent/2005/FinalReportVolum el.doc The second volume o f  the 
report containing the submissions o f  involved parties is available at 
www.entem p.ie/publications/em ploym ent/2005/FinalReportVolum e2.doc, (visited 13th April 2010).
'^^For a list o f  submitters, see:

M inister for Jobs. Enterprise and Innovation. Richard B ruton 's TD address at the opening o f  the High Level 
Conference on the Resolution o f Individual Employment Rights Disputes, UCD School o f  Law, 1 July 2011. available 
from http://www.lrc.ie/viewdoc.asp?DoclD=786& m =f (visited 19 March 2012).

See below, at 233.
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A wide range o f  different practices, procedures and often inconsistent time limits apply, 

There are different appeal avenues for elements o f  the same case involving the same 

employee and employer,

There is an absence in m any instances o f  any intervention - w hether m ediation, 

arbitration or simple case progression -  which could resolve or clarify issues early on and 

obviate the need for expensive and tim e consum ing hearings or inspections in at least 

some cases.

The systems have becom e overly legalistic with m any em ployers and em ployees 

incurring legal costs.

Delays are excessive.

No consistent procedure for enforcem ent o f decisions o f the various em ploym ent rights 

for a claim ant.’’^

For too long, the system has failed all parties involved in it. Com plainants have found it 

difficult to access, em ployers have found that there is a lack o f  reasoned decision 

making, and adm inistrators have found the system difficult to im plem ent... there is little 

or no point in retaining any o f  the existing structures.

The critical appraisal o f  the com posite, overall service'* ' is based on critical com m ent from a 

num ber o f  sources: governm ent reports, interviews with the writer, a survey analysis o f  user 

representatives’ views on em ploym ent rights dispute resolution in Ireland, conference papers and 

presentations, commentary from academ ics and practitioners, new spaper reports, and 

parliamentar>- debates.

It is proposed to divide the critical assessm ent o f  the system as a w hole into the following 

categories:

User representatives’ views on the employm ent dispute resolution as a whole.

The ad-hoc evolution o f  the Irish em ploym ent dispute resolution system,

The problems with having m ultiple fora, their overlapping jurisdiction and forum 

shopping within the Irish Employm ent D ispute Resolution System,

Legislative and procedural dichotom ies and confusion within Irish em ploym ent law, 

including public adm inistration o f  justice , inconsistency o f  time limits, divergent appeal 

avenues and enforcement processes.

M inister for Jobs. Enterprise and Innovation . R ichard  B ru to n 's  TD address at the open ing  o f  the H igh Level 

C onference on the Resolution o f  Indiv idual E m ploym ent R ights D isputes, U C D  School o f  L aw , 1 July 201 available 

from  h ttp ://w w w .lrc .ie /v iew doc.asp?D ocID = 786& m = f (v isited  19 M arch 2012).
Subm ission o f  the Law  Society, in response to the C onsultation  on the R eform  o f  the S ta te 's  E m ploym en t R ights 

and Industrial R elations S tructures and P rocedures, Subm ission  1, availab le  from  

h ttp ://w w w .d jei.ie /pub lications/em ploym ent/2011/stream lin ing_consu ltations201  l/law _ so c ie ty .p d f (v isited  24 M arch 

2012), at 1.
T he critical appraisal con tained in th is chap ter com plem ents the o th e r sources o f  critical analysis in th e  thesis: the 

w rite r 's  survey o f  R ights C om m issioner hearings and outcom es, (See above, at 79) and o f  the w rite r 's  su rvey  on 

practitioners ' perceptions o f  the sy.stem and po tential reform s (See above, at 47 and at 225).
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A ppointm ent processes to appoint adjudicators to the fora.

O ther issues, m any o f which were mentioned by M inister Richard Bruton TD, will be looked at 

with specific reference to individual fora: procedural and adm inistrative inefficiency and delays 

within the fora, the com petence o f adjudicators at the fora, the quality o f  the rulings o f  the fora, 

the excessively legalistic and formal procedures, and the inconsistency in governing legislation 

and resulting jurisprudence.

2.2 An Introduction to the Survey Analysis o f User R epresentatives’ Views on Employment 

Rights Dispute Resolution in Ireland

Legal practitioners and other user representatives who represent w orkers and em ployers involved 

in em ploym ent rights disputes experience at first-hand how each o f  the employm ent rights 

dispute resolution fora operate and perform, and how  these fora engage and interact as an overall 

system. It is generally accepted that the fram ework o f  fora for em ploym ent rights dispute 

resolution has significant flaws, and that reform o f the system m ay help to serve its users better. 

With this in mind, analysis o f  the views o f practitioners and other representatives who engage 

with the fora on a regular basis provides an insight into what the main problem s are and also what 

they perceive to be the best avenues for reform.

The writer undertook the first com prehensive survey o f  em ploym ent law practitioners and 

representatives on their views on employment rights dispute resolution structures in Ireland.

The survey was conducted over the period 9 M ay to 2 June 2011. The aim o f the survey was, 

through a series o f  set questions, to seek the views o f  practitioners o f  em ploym ent law and other 

representatives in the Republic o f  Ireland on the following issues:

1) Satisfaction levels with current employment rights bodies and structures for resolving 

employm ent rights disputes in Ireland,

2) To ascertain levels o f  support for specific proposals for reform  o f  em ploym ent rights 

adjudication and enforcem ent in Ireland,

3) To seek practitioners’ and user representatives own specific com m ents on both o f the 

above issues.

The results o f  this survey are used throughout the thesis to supplem ent critical analysis o f 

existing structures, and to gam er and use their opinions for refonning  em ploym ent dispute 

resolution in Ireland.

It is im portant to note that the focus o f  the survey was em ploym ent rights dispute resolution 

{ie disputes on ‘conflict o f  rights’) as disfinct from industrial relations dispute resolution (ie 

disputes on ‘conflicts o f  interest’). Therefore, certain services provided by the Labour Relations 

Com m ission (Conciliation Service, W orkplace M ediation Service) were not at issue.
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How the survey was created and conducted

Creating the Survey
The survey was drafted on Google Forms -  an online sur\'eying tool that can be accessed via a 

web a d d r e s s . T h e  electronic survey in its original fonii can be viewed at the Appendices at 

page 395. The questions were devised by the researcher and then revised upon consultation with 

Des Ryan BL, the researcher’s supervisor and with Anthony Kerr BL of UCD’s School of Law. 

Both were used as test subjects to ensure that the questions were clear, accurate and relevant. The 

questions were arranged in the following order: perfonnance o f the individual fora, performance 

of the overall system, specific issues on how employment hearings are conducted at present {eg 

the issues o f legal aid, legal costs, appointments procedures for adjudicators), and then seeking 

approval or rejection of a series of proposals devised by the researcher. Specific proposals were 

based on the researcher’s analysis of comparative jurisdictions and on previous suggestions as 

outlined in 5.2.] Individual Suggestions for Reform, at 230.

How participants were selected
The criterion for being asked to participate in the survey was to be a practitioner in employment 

law who represents clients before the employment rights bodies. An email was sent out by the 

researcher to about 350 practitioners’ personal work emails. The researcher compiled this contact 

list through his membership on the committee o f the Employment Law Association of Ireland. 

This committee has representatives from, amongst other organisations, IBEC, ICTU, the Bar, and 

the Law Society. Members of the Employment Law Association of Ireland who were in practice 

at the time were contacted by email. The researcher then searched online for more representatives 

of employers and employees by accessing law firms’, trade unions’, and business representatives’ 

websites along with members of the Bar. Anthony Kerr BL of the UCD School o f Law further 

assisted the promulgation of the survey by forwarding it to members of the ICTU and to members 

of the Bar. This number of survey invitations is not exact because the survey was forwarded on 

amongst colleagues in law fmns, the Bar and other organisations. The total number of responding 

participants was 103. The breakdown o f the professions or roles of these participants was as 

follows:

The web address is
https://spreadsheets.google.com/'a/tcd. ie/viewform?hl=en&formkey=dC01 THlOczRCWFhoUUtwSG w4ZHVl N1E6M 
A#gid=0 (visited 31 December 2012).
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Breakdown of the 103 Survey Participants

Number of Participants Role/ Profession

54 Solicitor

31 Barrister

8 Em ployer O rganisation Representative

8 Trade Union Representative / Official / Shop 

Steward

1 Em ploym ent Law Consultant

1 “Ex Equality Tribunal O fficer”

How the results were used
Results o f  the survey were com piled and analysed using M icrosoft Excel spreadsheet files. The 

spreadsheets compiled com posite results from all survey respondents, and also results for isolated 

different categories o f  survey respondents. The graphs were form ulated on the basis o f  these 

spreadsheets.

The survey’s starting point was to seek to gauge levels o f  satisfaction with current 

structures. Three m echanism s within the survey were used to do this:

1. A scertaining satisfaction levels w ith the overall fram ework for resolving em ploym ent 

disputes,

2. A scertaining satisfaction levels with specific elem ents o f  the four bodies which focus 

exclusively on the resolution o f the em ploym ent disputes; namely, the Rights 

Com m issioner Service, the Em ploym ent A ppeals Tribunal, the Labour Court and the 

Equality Tribunal.

Perceptions o f  the individual fora were evaluated by assessing participants’ satisfaction 

levels with the following four facets o f  the individual fora:

1) A dm inistration/ processing o f  claims

2) Com petence o f  the forum and its adjudicators therein

3) The quality o f  the forum ’s written rulings

4) The consistency o f  the forum ’s rulings.

User representatives’ perceptions o f  individual fora are described below in the respective 

fora’s sub-chapters below,

3. Asking participants to describe them selves what they perceive to be the problem s with 

the system and the individual fora.

The above strands o f  questioning and subsequent analysis o f  existing structures are used 

throughout the rem ainder o f  this chapter. Latter elem ents o f  the survey are dealt with elsewhere 

in the thesis.
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2.2.1 Survey - User Representatives’ Perceptions of the Employment Dispute Resolution 

System in Ireland

T here w as a general expression o f  d issatisfaction  with the overall fram ew ork o f  fora for resolving 

em ploym ent disputes in Ireland. 70 o f  the 103 participants w ere either d issatisfied  or very 

d issatisfied  w ith such:

Overall how satisfied are you 
with the framework of fora for 
resolving employment disputes 

in Ireland?

Very Satisfied 2 

Satisfied  

Neutral

Dissatisfied  

Very dissatisfied

■f— T

^  22

T 1

tJ  47

0 10 20 30 40 50

Interestingly, em ploym ent organisation representatives expressed satisfaction w ith the fram ew ork 

(the only grouping to do so) w ith 5 respondents expressing satisfaction, 2 expressing a neutral 

reaction and 1 expressing dissatisfaction.

The survey also asked partic ipan ts’ perceptions o f  the recent history o f  the framew'ork for 

resolving em ploym ent d isputes, asking w hether they thought that the system  had im proved, 

declined or rem ained the sam e in the past 3-5 years:

Over the past 3-5 years, do you 
think that the framework for 

resolving employment disputes 
in Ireland has:

4  6 ■ Improved

■ Remained the  
sa m e  

M Declined

b No com m en t
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Over half o f  the participants (57) felt that the system has declined over recent years. All 

groupings reflected this trend, except for trade union representatives, where 5 o f out 8 

participants felt that the system has “remained the same.” The above findings demonstrate that 

there is a general perception amongst user representatives that the system is not working 

satisfactorily and has declined in recent years.

2.2.2 The ad-hoc evolution of the Irish employment dispute resolution system

As was mentioned at the outset o f the chapter, one o f  the traits o f  the recent history of Irish 

employment dispute resolution has been the difficulties which the various fora have faced in 

adapting to and catering for the infiux o f new employment legislation which have been 

transposed from European law (in the form o f EU directives) into Irish domestic law. The 

assignment o f  jurisdiction for adjudicating and enforcing these new measures has generally been 

introduced in reaction to the changing law, rather than it being foreseen and pre-empted. In other 

words, the law has come first and the enforcement and adjudicative mechanisms for this new law 

have come afterwards, in the form o f sections in the relevant acts, granting the various fora the 

jurisdiction to adjudicate and enforce rights, entitlements and restrictions therein.'*^

An example o f the ad  hoc attribution o f jurisdiction to an institution which had no prior 

experience for the new role bestowed upon it occurred in 1974 when the Labour Court, originally 

established solely as an institution for resolving industrial relations/ confiicts o f interests  ̂

disputes, was granted an explicitly legal role for the first time through affording it jurisdiction fo r ’ 

claims under the Anti-Discrimination (Pay) Act 1974, The M inister for Labour Michael O ’Leary 

commented that he “deliberately selected the Labour Court as the body to be the final arbiter o f  

equal pay cases rather than setting up a separate tribunal as has been done in a number o f  

countries” on the basis that the Labour Court “enjoys a high reputation at the centre o f our 

industrial relations system as a body trusted by both employers and unions.” He said that he 

hoped “that this would contribute towards the acceptability o f  decisions in this area.” 

Awarding jurisdiction on this basis forced the Labour Court to cater for issues beyond the 

original purposes o f  its establishment, yet the procedures and adjudicative expertise afforded to it 

for resolving these new types o f disputes remained the same. Professor Deirdre Curtin suggests 

that, in respect o f  this example o f  jurisdiction assignment, “certain shortcomings were identified 

in the way in which the [Labour] Court struggled to resolve ‘the dichotomous nature’ o f  its

This a d  hoc  trend o f  aw arding jurisd iction  to fora has led to the Em ploym ent and Equality Com m ittee o f  the Law 
Society rem arking that:

...V arious pieces o f  legislation [have been] allocated to various fora with no discernible logic to those 
allocations. It is certainly the case that the raft o f  EU legislation and requirem ents to transpose that EU 
legislation into Irish law has resulted in a range o f  fora dealing with different pieces o f  legislation and in 
some instances different parts o f  the same legislation.

Departm ent o f  Enterprise, T rade, and Em ploym ent, Report o f  R eview  G roup on the Functions o f  the Em ploym ent 
R ights Bodies (Volum e 2), (2004), at 161.

5 M arch 1974, 270 Dail Debates col. 2033.
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functions under the Industrial Relations Acts 1946 and 1969 and those under the equality 

legislation.” '*̂

Another closely-related criticism o f  the system  is that the system has evolved through the 

years in an ad-hoc, unplanned m anner, in the sense that employm ent dispute resolution bodies 

and their jurisdictions have developed without forward planning as to their context and function 

within an overall cohesive and efficient system for resolving em ploym ent disputes. A num ber o f 

com m entators have remarked on this trend.

In a recent historical context, the m ushroom ing legislative fram ework for Irish employment 

law over the past three decades or so has affected the institutions and their operation profoundly. 

Arguably, m any o f the difficulties outlined below  can in some way be traced back to these 

developments.

2.2.3 Overlapping jurisdiction and forum shopping within the Irish Employment Dispute 

Resolution System

Central and recurring traits o f  the Irish'*’ em ploym ent dispute resolution system are the issues of;

As referenced by Anthony K err's paper. The Resolution o f  Individual Employm ent Rights Disputes. The Reform  
Agenda, High Level Conference on the Resolution o f  Individual Employment Rights Disputes, UCD School o f  Law, 2 
July 2011. at 5.

The introductory remarks o f the Review Group Report on the Functions o f  the Employment Rights bodies point to 
the ad hoc nature o f the development o f  the employment dispute resolution structure:

Our employment rights bodies which have grown up in a haphazard manner over the years are not fit for 
purpose...
...fo r all its success, there are very few who would suggest that the structure o f  the machinery currently in 
operation in this area is that which would emerge today if  one were to start with a "blank page'. The picture 
painted by the parties who made submissions to this Review Group is o f  a series o f mechanisms now 
operating in a less than optimal fashion, having been created on an ad-hoc basis over time in response 
particularly to legislative developments.

Department o f Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 1), (2004), 5.
Similarly, Teague and Thomas write:

Although Ireland now possesses a relatively effective, and comprehensive, public framework for dispute 
resolution and employment standard-setting, the somewhat ad hoc manner in which this system has evolved 
does pose challenges.

Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008).
Richard Bruton TD, M inister for Jobs, Enterprise and Innovation acknowledged this perception o f complexity:

The State currently has a complex system for the resolution o f employment disputes and grievances and the 
enforcement o f employment law, which has built up over the years. If  we had a blank page, I doubt anyone 
would draft the system that we have today.

Richard Bruton TD. Minister for Jobs, Enterprise and Innovation. "Bruton announces first steps in streamlining o f  five 
State employment rights bodies." Press Release. Department o f  Jobs. Enterprise and Innovation, 18 July 2011. 
available from http://www.djei.ie/press/2011/20110718a.htm (visited 8 August 2011); and address at the opening o f  
the High Level Conference on the Resolution o f  Individual Employment Rights Disputes, UCD School o f  Law, I July 
2011, available from http://www.djei.ie/press/20l 1/20110702.htm (visited 8 August 2011).

It is worth noting that cross-jurisdiction and forum shopping within the context o f resolving employment disputes is 
not a uniquely Irish phenomenon. For instance, in South Africa, Marius O livier notes that a civil servant in South 
Africa who takes a claim alleging an irregular dismissal ba.sed on m isconduct or incapacity may have various options 
at his / her disposal: an unfair dismissal claim before the Commission for Conciliation, Mediation and Arbitration 
(CCMA), judicial review in the labour court and contractual remedies in High Court proceedings. See Marius Olivier. 
"Civil Courts, the Labour Court and the CCMA; Issues Relating to Jurisdiction in Employment Matters and Forum 
Shopping". (1997) 4 Journal o f  South African Law. 786-793 at 793.
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overlapping jurisdiction, and users o f  the system having to appear before a number o f  different 

fora. 

The trend o f  ‘forum shopping’ and the potential abuses that arise'** was a concern for user 

representatives. 87 o f  the 103 participants in the survey said that the Irish system o f employment 

dispute resolution gives rise to ‘forum shopping’:

Do you think that the system of 
employment dispute resolution in 

Ireland gives rise to 'forum 
shopping'?

strongly D isagree 1 0 

Disagree  

No opinion

Agree 4 4

Strongly agree ■ 'j'~-

0 10 20 30 40  50 !

This problem has been acknowledged by many major stakeholders in the employment dispute 

resolution process. ‘Forum shopping’ as a result o f  overlapping jurisdiction has many negative 

effects. First, it makes the system more complicated for claimant employees because they must 

select fora. Because o f  the many instances o f  overlapping jurisdiction, employees at the outset o f  

their claim will logically and reasonably (for the most part)'*’ apply for as many modes o f  redress 

as possible. This can be a confusing process, involving many complex legal issues. 

As a result o f  this, employers may have to defend, at least at the outset, a number o f  claims 

in a number o f different fora. Again, this can be a confusing process, involving many complex 

legal issues. 

Because o f  these complexities, many users, both employee claimants and employer 

respondents, feel they have no option but to hire legal rep resen ta tio n .T h is  significant cost may

One solicitor focussed on abuses within the system:
The main problem I see with the various fora is that it is such a simple exercise to commence a claim, 
whether there is a basis for a claim or not. In the current climate there is a plethora o f  claims which fall into 
the 'opportunistic claim ’ categor>', where a claimant solicitor advises a client to commence a claim to 'show 
the employer we mean business' and in an effort to call an em ployer's bluff, where no employer wants to be 
in the paper for mistreating an employee.

Much o f  the time a disgruntled employee is advised to take a claim as it is a 'stick  to beat' an employer 
w ith ... we need to be able to dissuade those claims which are made without any real or substantial basis, by 
providing that failure to succeed may be punished by a Tribunal by awarding costs to the other side.

In the absence o f  a reform like this. I would advocate a complete overhaul o f the system, because it is 
quite clear to me that the system is failing.

Some argue that opportunistic workers abuse the ability to ‘forum shop'. See the comm ents o f  LRC C hief Executive 
Kieran Mulvey, below, at 54.

For instance. Deborah Hann and Paul Teague comment “Although the EAT is intended to be open to all and does 
not require any representation... nearly 70% chose to appoint representation." Deborah Hann and Paul Teague. "The
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indeed discourage claimant employees from taking a claim at the outset, because in a number o f  

instances, particularly in lower-value claims, the cost o f  going ahead with a claim with legal 

representation makes the claim unviable.

Finally, the availability o f  a number o f  avenues for redress can lead to abuses within the 

system. These concerns are expressed below.

Minister Richard Bruton TD and his predecessor Dara Calleary, fonner Minister for State 

for Labour Affairs acknowledge that overlap, duplication and “operational complexity” are 

pervasive in the system.

On the issue o f  abuses o f  the s y s t e m , L R C  C hief Executive Kieran Mulvey comments that 

there was “no doubt” that there were “spurious claims.” Frank Fahey, a former TD describes 

the claims process as allowing for “shopping around” and that he had been approached by a 

number o f  employers who had had cases taken against them which proved not to have had any 

foundation and were rejected. He expressed his concern that some claimants were abusing the 

system by taking the same grievance to another resolution body having failed at the first
194attempt.

Changing Role o f  Employment Tribunals: The Case o f the Employment Appeals Tribunal in Ireland.” Economic and 
Industrial Democracy, published online 20 September 2011. available from 
http://eid.sagepub.com/contentyearly/2Gl 1/09/20/0143831X11419249.full.pdf. (visited 16 March 2012), at 10.

Bruton remarks:
A set o f  circumstances can give rise to a num ber o f  claims, which must be processed through different fora to 
obtain redress using a multiplicity o f  fo rm s...
We kno\s the problems: ... Duplication and overlap o f  functions between the bodies resulting in "forum 
shopping"
The system is now so complex that even many practitioners are unsure about available avenues for 
adjudication. For many employers and employees the system is too complex and onerous, takes too long to 
navigate and costs too much.

A system that was intended to be informal has become extremely complex and individuals increasingly 
believe they cannot navigate it without professional help.

Abuses go undetected, yet compliant businesses can still be embroiled in very costly hearings. W orkers 
who deserve protection face unacceptably long delays for redress.

M inister Richard Bruton's TD address at the opening o f  the High Level Conference on the Resolution o f  Individual 
Employment Rights Disputes at the School o f  Law, University College Dublin, 1 July 2011, available from 
http://www.djei.ie/press/2011/20110702.htm (visited 24 March 2012).
Calleary remarks: "the agencies tell me there is an issue there with people shopping around or lodging claims with no 
basis. It’s small enough given the huge surge o f genuine claims, but it's  still there.”
"Agencies warn o f 'd ispu te  shopping',” The Irish Times, 15 January 2010.

For further discussion on perceptions o f opportunist claims in the employment dispute context, see Bernard Walker 
and R.T. Hamilton. “The Effectiveness o f  Grievance Processes in New Zealand: A Fair Way to Go?” (2001) 53 
Journal o f  Industrial Relations, 103, at 111-112 in particular.

"Agencies warn o f 'd isp u te  shopping'.’" The Irish Times. 15 January 2010.
Ibid. The Irish Hotels Federation speaks in stark terms about abuses within the system:

the opportunity o f  redress for minor transgressions has fuelled an industry, led by elements o f  the legal 
profession, intent on bringing multiple claims arising out o f  a single set o f  facts to secure significant 
damages. This practice is deliberately designed to force a settlement even where the employer believes he or 
she has no case to answer, but with the knowledge that the time spent defending the claims renders the 
submission o f a defence financially unviable for the employer.

The Irish Hotels Federation, Submission to the Consultation on the Reform o f  the State 's Employment Rights and 
Industrial Relations Structures and Procedures,
http://ww'w.djei.ie/publications/employment/201 l/stream lining_consultations2011/ihfpdf, (visited 25 March 2012), at 
4.
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However, other individuals and bodies have a different perception o f the phenomenon o f  

‘forum-shopping’. SIPTU and ICTU, in response to the Department o f  Jobs, Enterprise and 

Innovation’s description o f filing claims in a multiplicity' o f  fora as ‘forum shopping’, both say 

that the use o f this term is “pejorative.” ’®̂

Richard Grogan considers the criticism o f  claimants ‘forum shopping’ to be misconceived. 

"Currently because o f  the way the system works various claims which often overlap have to be 

sent to different bodies. This is not forum shopping, just covering the claims off.” ’’*

As mentioned above, the array o f fora does not necessarily provide an advantage to 

claimants. As described in the section Writer’s Experience o f  a Rights Commissioner Hearing,’®’ 

one cause o f  action can potentially lead to a user applying to many different claims in different 

fora, at great expense to all parties concerned. Frequently, a user o f  the system who seeks redress 

faces an often bewildering array o f options as to how best to pursue a remedy for their perceived
198grievance.

The viewpoints on the issue o f  forum shopping, and its negative consequences differ in the 

sense that some suggest that it is a phenomenon that works against employers, while others say it 

works against workers. Either way, both arguments have a common thread; the plethora o f fora 

and available mechanism result in confusion and injustice to users o f  the services.

The issue o f overlapping jurisdiction is particularly pertinent in the field o f  dismissal law, 

and merits further consideration by way o f example o f demonstrating why the system as it stands 

is not serving users adequately.

195 § ]p7 (j Submission to the Consultation on the Refoim o f  the S tate 's Employment Rights and Industrial Relations 
Structures and Procedures,
http://www.djei.ie/publications/employment/201 l/streamlining_consultations201 l/noonan_elizabeth.pdf. (visited 25 
March 2012), at 10. SIPTU further comment on the confused perception o f forum shopping:

critics who articulate the complaint o f  "forum shopping" may. wittingly or unwittingly, be confusing the 
question o f  choice, with the fact that, as the fields o f  employment law and industrial relations have 
developed, a number o f  different fora have emerged - hence the question raised as to the scope for 
simplification/streamlining, which is a different m atter entirely.

Similarly. Elizabeth Noonan described the term 'forum  shopping’ as "disparaging’' to claimants, because the system 
should not require claimants to have the need to have recourse to different bodies in the first place.
Elizabeth Noonan, Submission to the Consultation on the Reform o f  the State’s Employment Rights and Industrial 
Relations Structures and Procedures,
http://www.djei.ie/publications/employment/201 l/streamlining_consultations201 l/noonan_elizabeth.pdf, (visited 25 
March 2012), at 2.

Richard Grogan, Submission to the Consultation on the Reform o f  the S tate 's Employment Rights and Industrial 
Relations Structures and Procedures,
http://www.djei.ie/publications/employment/201 l/stream lining_consultations2011/richard_grogan_r.pdf, (visited 25 
March 2012), at 15.

See below, at 109.
’’^The Employment Appeals Tribunal, in its submission to the Review Group on Employment Rights Bodies offered 
the following example and opinion:

a dismissed employee may wish to bring an unfair dism issals claim and a notice claim to the Employment 
Appeals Tribunal, a discrimination claim to the ODEl and a claim for minimum wage and unlawful 
deduction from wages to a Rights Commissioner. This quite awesome burden imposed on an employee, who 
wishes to assert his statutory rights, is time-consuming, costly, wasteful and frustrating as well as being  an 
unnecessary drain on the resources o f  the State.

Department o f  Enterprise, Trade, and Employment, Report o f  Review' Group on the Functions o f  the Employm ent 
Rights Bodies (Volume 2), (2004). Submission by EAT, at 38.
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Cross- jurisdiction and forum shopping within the context o f  Irish Dismissal Law

U nder section 7 o f  the U nfair D ism issals Acts 1977-2007, both Rights Com m issioners and the 

Em ploym ent Appeals Tribunal have jurisdiction to hear claims o f alleged unfair disinissal. The 

decision '’’’ on where to take the initial claim depends on a m ultim de o f  factors.

A prim ary consideration is the cost o f  taking the action and the need for legal representation. 

Rights Com m issioner hearings are less formal, requiring less docum entation than the EA T and 

less stringent procedures for the collation and presentation o f evidence. W ith this in mind, the 

tim e, effort, cost and need for legal representation required for a hearing before a Rights 

Com m issioner may be lesser than a hearing before the EAT.

Privacy is another m ajor c o n s id e r a t io n .A  worker m ay use the fact that the EAT is a 

public forum to their advantage, potentially forcing the em ployer to settle before the m atter 

advances to public session. Equally, however, some claim ants might be hesitant to pursue the 

public avenue o f  the EAT, for fear o f  potentially negative publicity for the claimant. It is an 

unfortunate reality that some em ployers may be less w illing to recruit those who have pursued 

emplo>Tnent rights claim*s in the past.

W itness availability m ust also be borne in mind. EAT hearings are generally m ore fonnal 

than Rights Com m issioner hearings, and the availability o f  witnesses for EAT hearings m ay be a 

m ore important issue than their availability for a hearing before a Rights Com m issioner.

Finally, potential awards and m odes o f  redress available at the two fora m ust be weighed up. 

Generally speaking, the sm aller the claim, the lower the award. Smaller claims m ay be better 

suited to a Rights Com m issioner hearing. ‘Higher- stakes’ claims may be better o ff being heard 

before the EAT where more fonnal procedures for hearings are in place.

It is submitted that this overlapping jurisdiction is confusing, inefficient, and unnecessary. 

Although some argue that the overlapping jurisdiction has m erits,^'” it could also be argued that 

in some cases, the inform al, ‘inquiry’ style used by Rights Com m issioners is inappropriate to 

detennine a claim o f  unfair dismissal once a relationship between em ployer and w orker has 

broken down. In any event, a Rights Com m issioner ruling considerably in favour o f  an applicant 

claim ing unfair dismissal will “almost certainly" be appealed by the em ployer to the Em ploym ent

For further consideration  o f  th is issue, see M ichael Dohertj-. "Institu tional C hallenge: T ribunals. Industrial 

R e la tions and the L aw .” (2009) 2 ELR ,  70, at 82-83.

™  F or further treatm ent o f  th is issue, see 288.
C onsider the argum ent m ade by K ate T. 0 ‘M ahony. C ha ir o f  the E A T  w ho advocates the con tinued  dual op tion  o f  a 

R igh ts C om m issioner hearing  o r an EA T hearing  in respect o f  unfair d ism issals claim s under the  1977 A ct. She argues: 

T h is w as an en ligh tened  and p rogressive  m easu re  and has proved to be  effective and cost effic ien t. This 
pow er o f  e lection  creates a natu ral d iv ision  w ith the m ore com plex cases curren tly  being  refe rred  to the 

T ribunal and the sim pler cases g o ing  to the R ights C om m issioners. To w ithdraw  th is pow er o f  e lec tion  is a 

serious d im inution  o f  the  rights o f  d ism issed  em ployees.
K ate T. 0 ‘M ahony. Subm ission  to the  C onsu ltation  on the Reform  o f  the S ta te 's  E m ploym ent R igh ts and Industrial 

R e la tions S tructures and P rocedures,
http ://w w w .d jei.ie /pub lications/em ploym ent/201  l/stream lin ing_consu ltations201  l/ea t_ ch a ir.p d f, (v isited  25 M arch 

2012), at 2.
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A ppeals Tribunal according to State-provided inform ation s e r v ic e s .A ls o ,  an applicant worker 

m ay often wish to skip the option o f  a hearing before a Rights Com m issioner and go straight to 

the EAT, as awards tend to be higher in that forum. Interestingly, a section on the Irish 

G overnm ent Public Service Information website w w w .citizensinform ation.ie, regarding the 

choice on w here to take an unfair dismissal claim arguably reads like com plex legal advice from 

a solicitor. The following are extracts fi-om this section:

For potentially larger awards, it may be best to by-pass the Rights Com m issioner stage 

and apply direct to the EAT. This is because a Rights C om m issioner recom m endation for 

a large am ount o f  com pensation is almost certainly going to be appealed by the employer 

to the EAT anyway.

If the em ployee is seeking reinstatem ent, the chances o f  achieving this m ay be greater at 

a Rights Com m issioner hearing, w hich takes place relatively soon after the dismissal. By 

the time an EAT hearing takes place (approxim ately 6 m onths after the application), an 

em ployer will probably strenuously resist the rem edy o f  reinstatem ent if  only on the 

grounds that the employee has been replaced.

Given the more inform al nature o f  a Rights Com m issioner hearing, the need for legal 

representation may be less likely than at the EAT.̂ ®"*

It is subm itted that the language used in this excerpt, (“it may be b est" ... "the chances o f ’... “ less 

likely"’... etc.), which is sourced from the most basic, prim ary source o f official infonnation on 

the m atter, dem onstrates the highly complex nature o f  the issue, and the vast array of 

considerations and conditions w hich must be weighed up and prioritised in selecting a forum. It 

begs the question whether an applicant claiming unfair dismissal is at an advantage by being 

given a choice o f  forum in the first place.

In addition to the overlapping jurisdiction o f  the Rights Com m issioner and EAT under the 

U nfair Dismissal Act 1977, the issue is further confused by the potential avenue o f  a dismissed 

w orker m aking a claim for w rongful dismissal before the civil courts. W rongful dismissal entails 

proving that the dismissal is in breach o f  the contract o f  em ploym ent, either expressly or 

im plicitly. Again, a num ber o f  factors must be considered before a dism issed employee decides 

to pursue this avenue o f  redress. First, minimum service criteria required under unfair dismissal 

legislation do not apply under the common law avenue o f wrongful dismissal. Second, the 

potential liability for legal costs for both sides m ust be considered should the applicant worker 

lose at the Circuit Court. However, one must only pay for one’s own legal costs, if  any, at the 

EAT or a Rights Com m issioner hearing, third, there is the prospect o f  being awarded general

■°'“ Rights Commissioner or Employment Appeals Tribunal.’'
http://www.citizensinformation.ie/categories/employm ent/enforcem ent-and-redress/rights_comm issioner, (visited 1 
July 2010).

Ibid.
- ^ Ib id .
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damages (as opposed to the sole m onetary rem edy available at the EAT o f paym ent o f  salary up 

to two years, which must be attributable to the dismissal). Fourth, the m onetary jurisdiction o f  the 

civil court in question must be considered: the Circuit Court’s jurisdiction is lim ited to 

€38,092.14, whereas the High C ourt’s m onetary jurisdiction is unlimited. Fifth, there is a 

heightened need for legal representation at civil court level. Sixth, the issue o f  privacy m ust be 

borne in mind; generally, civil court hearings are held in public. Finally, statutory lim itations may 

come into play: the extended statutory time lim it o f  6 years available for a wrongful dismissal 

claim at civil courts, as opposed to the 6 m onth time limit under the Unfair Dismissal Act 1977 

may be crucial.

On top o f  the aforem entioned m echanism s for redress, there are rnore available statutory 

m echanism s o f redress in relation to dismissal.

Alternative Statutory mechanisms o f  redress in relation to dismissal
W here applicable, a worker can make a claim o f  unfair selection for redundancy, or can claim 

that the em ployer failed to justify  the redundancy, under section 6(3) o f  the Unfair D ism issals 

Act 1977, by citing a lack o f  com pliance on the em ployer’s part under the Redundancy Payment 

Acts 1967 to 2007.

A w orker can apply for minimum statutory notice under the M inimum Notice and Terms o f 

Employm ent Act 1973, should that notice period, or pay in lieu o f such, not have been met by the 

employer.

W here applicable, a dismissed worker could elect to lodge a claim for discrim inatory 

dismissal under one or more o f  the nine grounds o f  the Em ployinent Equality Acts 1998-2011 

This would involve making an application to another forum, the Equality Tribunal, providing the 

claimant with another option as to w hich forum to select. Although proceedings for 

discrim inatory dismissal before the Equality Tribunal can be brought sim ultaneously to an 

application for unfair dismissal before the Em ploym ent Appeals Tribunal, the applicant shall not 

be entitled to seek redress, or to continue to exercise such an entitlem ent, under the U nfair 

Dismissals Acts 1977 to 2007 once a case for discrim inatory dismissal has been resolved by 

settlem ent at m ediation or an investigation has b e g u n .P r o v id in g  subm issions to the D irector o f

E m ploym ent E quality  A cts 1998-2011, section  6(2):

G ender

Civil Status
Fam ily Status

Sexual O rientation

Religion

Age
D isability

Race
M em bership  o f  the traveller com m unity .

E m ploym ent Equality  A cts 1998-2011. section  101(2)(b) as am ended.
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the Equality Tribunal Investigation can indicate that an investigation has b e g u n . I n  essence, 

this option requires the dismissed worker to make yet another selection on which forum to take 

his/her claim, requiring an assessment o f the advantages and disadvantages o f making an 

application to the Equality Tribunal over taking a claim for unfair or wrongful dismissal. Certain 

factors must be considered. There is potential for a general award of damages at the Equality 

Tribunal, as distinct fi'om a mere award o f a payment of salary at the EAT, necessarily financially 

attributable to the unfair dismissal. Also, Equality Tribunal hearings are heard in private, as 

distinct from the public hearings before the EAT. Finally, at the EAT, there is a presumption that 

the dismissal is unfair -  the employer must give valid reasons for the dismissal. However, if a 

claimant takes a claim o f discriminatory dismissal, the onus is on the plaintiff to demonstrate a 

prima facie  case of discrimination before a presumption o f such is accepted.

A further potential option, along similar lines, is available specifically in relation to claims 

of gender discrimination in the workplace: the dismissed employee could apply for proceedings 

before the Circuit Court -  unusually, and uniquely with unlimited monetary jurisdiction on this 

matter. Again, a range o f ulterior factors have a bearing on the decision as to which forum to 

elect for the pursuit of the claim. Here, a litigant must weigh up the potential benefit of unlimited 

monetary jurisdiction of the Circuit Court against the risk of having to pay higher costs and the 

other side's costs, should they lose. This would not be a concern if the litigant pursued the case 

before the Equality Tribunal.

Considering the above, it is clear that a worker seeking redress for their dismissal is faced 

with a somewhat bewildering array of options as to where and how to take their claim, depending 

on the circumstances. There are potentially a multitude of choices available, and a myriad of 

legislative provisions that must be understood and negotiated. There are also instances of 

overlapping jurisdiction. It is therefore submitted that the manner in which dismissal law in 

Ireland is processed is confusing, inefficient and costly.

Cullen V Connaught Gold Lim ited  (UD 787/2006), as described by 2008 5(1) l E U  29 Alice Compton, Maryrose 
Dillon. “Practice and Procedure; Parallel claims before the statutory tribunals and the courts.”

The Review Group on the Functions o f  Employment Rights Bodies concludes:
the system has now becom e so complex that even experienced practitioners find it difficult to comprehend. 
The complexity results in cases being referred to the wrong forum or under the wrong statute, often resulting 
in cases becoming statute-barred before the error is discovered.

Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 1), (2004), at 33.
The Employment Appeals Tribunal, in their submission to the Review Group note that not only is the system complex 
and difficult to understand but also it can lead to users picking and choosing fora based on their likelihood o f  success, 
rather than their actual grievance:

Inequitable and irrational variations both in how compensation is calculated and in the num ber o f  remedies 
that may be awarded for infringements o f  employment rights under the various Acts, which in turn has led to 
the unseemly practice o f  forum shopping.

Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 2), (2004). Submission by Employment Appeals Tribunal, at 37.
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Other Examples o f  Cross-Jurisdiction and Parallel Claims

In one third of the over 100 possible first instance complaints the complainant can choose 

between two of the bodies when making their c o m p l a i n t . T h e  following are some examples of 

cross-jurisdiction and parallel claims which could potentially lead to forum shopping.

A litigant who is a part-time worker or a fixed tenn worker (or was at the time the dispute 

arose) may not obtain relief under both the Employment Equality Acts 1998-2011 and the 

Protection of Employees (Part-Time Work) Act 2001 or the Protection o f Employees (Fixed 

Term Work) Act 2003. This is provided for under section 101 o f the Employment Equality Acts 

1998-2011. However, this statutory provision does not preclude the litigant from processing  a 

claim under more than one o f the applicable pieces of legislation. Desmond Ryan notes that this 

leads to a situation which allows a claimant to potentially have ‘two bites o f the one cherry’ in 

that if a litigant’s application under employment equality legislation is unsuccessful, the litigant 

may then pursue a claim under either Protection o f Employees (Part-Time Work) Act 2001 or the 

Protection of Employees (Fixed Tenn Work) Act 2003.^"

Similarly, a litigant is precluded from obtaining relief under the certain elements o f the 

Protection o f Employees (Fixed Term Work) Act 2003 and the equivalent provision in the Unfair 

Dismissals Acts. Section 18 of the 2003 Act provides that where a dismissal is found to amount 

to penalisation of the employee, the litigant may not obtain relief under both the 2003 Act and the 

Unfair Dismissal Acts. However Desmond Ryan notes; “there is nothing to prevent two claims 

being commenced simultaneously.

With respect to claims under the EmployTnent Equality Acts 1998-2011, there are instances 

where claims can potentially be brought both to the civil courts and the Equality Tribunal. 

Section 101 o f the Employment Equality Acts 1998-2011 provides that should proceedings be 

brought before one of these fora, that this automatically precludes any action seeking relief in the 

other forum.

From the above, it can be clearly demonstrated that overlapping jurisdiction and forum 

shopping are pervasive throughout the employment dispute resolution system and its legislative 

frameworks. The system frequently allows for multiple claims to be made on foot o f one 

employment dispute. This can have negative effects in two ways; it can be confusing and 

expensive for both employers and employees, and it can also lead to ‘forum shopping’ by some 

claimants. The culpability of claimants who pursue more than one avenue of redress is 

completely dependent on the circumstances -  whilst in some instances, the claims are spurious, in 

many more instances it is merely logical and rational for the claimant to keep all options for

Address by Mr Richard Bruton, TD. M inister for Jobs Enterprise and Innovation, IRN Conference, UCD, 8 March 
2012, http://www.djei.ie/press/2012/20l20308.htm  (visited 12 March 2012).

See Desmond Ryan, The Framework o f  Employment Litigation in Ireland: Key Concepts, Institutions and  
Practicalities, Trinity College Dublin Extra-Mural Course in Employment Litigation, paper delivered 4 February 2010, 
at 11.
= "  Ibid.

Ibid. al 12.
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redress available from the outset. For these varied reasons, the reform  o f Irish employment 

dispute resolution structures must address this issue, to sim plify claim s processes and to reduce 

the num ber o f procedural avenues available to claimants.

2.2.4 Procedural dichotomies and confusion within Irish employment law

There are no standardised procedural regulations for the fora across the employm ent dispute 

resolution system.^

The procedures for Rights Com m issioner hearings are not governed by any overriding 

regulatory framework. They are determ ined by the specific legislation at issue. The various 

legislative provisions can have a bearing on procedure; for instance w hether hearings are held in 

public or private.^''' Similarly, the Labour C ourt’s procedures are not standardised, and rather are 

dictated by the array o f legislation which confers jurisdiction on the Court. However, the 

procedures for Employm ent Appeals Tribunal hearings are standardised through the Redundancy 

(Redundancy Appeals Tribunal) Regulations 1968. Sim ilarly, pow ers and procedures for the 

Equality Tribunal are outlined in its establishing legislation under the Employm ent Equality Act 

1998.^'^

The vagaries and inconsistency o f  prescribed regulation o f  the fora has led to problems. As 

m entioned above, claimants must consider an array o f  factors before m aking a decision on where 

to take their c l a i m . H o w e v e r ,  all bodies are com m only obliged to uphold the principles o f fair 

procedure. W hat this entails has led to confusion and judicial criticism; for instance, in the case 

o f Ryanair L td IM PACT}''^ Also, all four bodies may receive unsw orn evidence, act on hearsay 

and depart from the strict rules o f  evidence, but they are required to act fairly and in accordance 

with the principles o f  natural and constitutional justice.

Because statutory bodies such as the four main fora for adjudicating em ploym ent disputes 

derive their jurisdiction from specific pieces o f legislation, “they have no inherent jurisdiction or 

any pow er to assume any jurisdiction which they have not been given.” However, the 

C om m unity law principles o f  equivalence and effectiveness apply to the fora in respect of 

applying directly effective provisions o f  directives “even though they have not been given

Anthony Kerr and Cathal McGreal comment:
Given the m uhiplicity o f  fora for the resolution o f  em ploym ent rights disputes and the disparate provisions o f  

the relevant legislation, it is not possible to provide a consistent guide to practice and procedure in 
Em ployment Law. ...A lthough  som e Regulations have been made prescribing the procedure to be adopted in 

particular cases, the various statutory em ploym ent rights bodies have, in the main, been left to devise their 

own procedures concerning the hearing o f  claim s and appeals.
Anthony Kerr and Cathal McGreal, in M aeve Regan ed.. Em ploym ent Law , (Tottel Publishing, 2009), at 827.
■''' Generally, hearings are held in private, but claim s under the Payment o f  W ages A ct 1991 are held in public.

Em ployment Equality A cts 1998-2011, sections 79(2), 94 and 95.
See exposition o f  this with respect to dism issals claim s, at 55.
[2007] 4 IR 199. at 225. For treatment, see above, at 29.

■'* Anthony Kerr and Cathal M cGreal, in M aeve Regan ed.. E m ploym ent Law . (Tottel Publishing, 2009). at 827.
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express jurisdiction to do so under the provisions o f  domestic law transposing the directive. 

This can lead to problem s, as described elsewhere in the thesis.

Dichotomies in Public Administration o f  Justice

Some o f the fora hold hearings in public, while some hold them in private. There does not appear 

to be consistency w ithin the system on this issue. The nature o f  em ploym ent disputes can be 

personal, with both w orkers’ and em ployers’ reputations at stake. It is an unfortunate inevitability 

that a person’s involvement in an em ploym ent dispute can be perceived negatively by the public. 

Some potential employers will (arguably, som ewhat prejudicially) avoid prospective employees 

i f  it comes to their attention that the job  candidate has been involved in an em ploym ent dispute in 

the past. Similarly, any involvem ent on the part o f  an em ployer in an em ploym ent dispute will 

probably lead to at least some negative perception by some m em bers o f  the general public (even, 

perhaps, regardless o f  the outcome). However, it is a m ainstay o f  constitutional and natural 

justice  from a num ber o f  im portant legal sources that judicial adjudication should generally be 

adm inistered in p u b l i c . E o i n  O ’Dell comments: Justice may be blind, but the public are not, 

and they should not lightly have blindness thrust upon them."'^

There are m any colourful and famous statem ents on the im portance o f public administration 

o f  justice.

Lord Atkin said: “Justice is not a cloistered virtue; she must be allowed to suffer the scrutiny 

and respectful, even though outspoken com m ents o f  ordinary m en.”^̂ ’’ Lord Bowen expresses the 

same sentiment when he says; "Judges, like C aesar's wife, should be above suspicion."^"''

In the employment dispute context, many workers who feel they have been wronged by their 

em ployer in some way may desire public vindication and dissem ination o f  such. W ith these 

various factors at issue, whether adjudication is conducted in public or in private is an important 

aspect o f any future system for resolving employm ent disputes.

Ibid.
See below. The Protection o f  Employees (Fixed-Term Work) Act 2003 and the Rights Com missioner Serv'ice, at 

112, and 2.5.3 The Jurisdictional Competence o f  the Equality Tribunal, at 120.
For example. Article 34.1 o f  the Constitution provides:- "Justice shall be administered in Courts established by law 

by judges appointed in the manner provided by this Constitution, and. save in such special and limited cases as may be 
prescribed by law, shall be administered in public." Article 6.1 o f the European Convention o f Human Rights provides: 
"in the determination o f  his civil rights and obligations or o f  any criminal charge against him. everyone is entitled to a 
fair and public hearing within a reasonable time by an independent and impartial tribunal established by law.’" Article 
47 o f  the EU Charter o f  Fundamental Rights provides: "Everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal previously established by law."
■“ Eoin O 'D ell. Justice shall be administered in public, July 28 2007, available at http://www.cearta.ie/2007/07/justice- 
shall-be-administered-in-public/ (visited 26 March 2012).

Ambard v Attorney Genera! for Trinidad & Tobago [1936] AC 322, at 335.
Leeson v General M edical Council {\ SS9)  59 LJ Ch NS 233 at 241. Also o f  note on this point was the robust ruling 

in the case o f  Storer v British Gas P LC  [2000] 2 All ER 440 where the Court o f  Appeal held that a decision made by 
an Employment Tribunal was invalid because the proceedings were conducted in a room which w'as locked by a coded 
locked door. Members o f  the public could not enter the room, and so. the hearing w'as not conducted validly. The 
matter was re-heard by another Employment Tribunal at a later date.
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Rights C om m iss ion er  llearin«^

Rights Com m issioner hearings are held “otherwise than in pubiic’’^'^ with the exception o f their 

jurisdiction under the Payment o f  W ages Act 1991, where the default is that proceedings be 

“conducted in public unless, and to the extent that, the com m issioner, on application to him in 

that behalf by a party to the proceedings, decides otherw ise.” "̂ ® This leads to an awkward 

procedural question should a claim com prise a dispute under the Payment o f  W ages Act and 

under another act; should such a hearing be held in public or in private? O r should the two issues 

be held separately -  one in public, one in private? It m ust also be noted that a large LED display 

o f  the day’s schedule in the reception o f  the Labour Relations Com m ission reception area at Tom 

Johnson House, H addington Road, displays the Rights Com m issioner hearings set for that day 

with parties’ names visible publically. This arguably contradicts the principles and motives for 

having private hearings at the Rights Com m issioner Service.

E m p loym ent .Appeals I ribinial Hearings

Employm ent A ppeals Tribunal hearings take place in public^^’ unless the Tribunal decides, at the 

request o f  either party, to hear the appeal in private. Anthony Kerr and Cathal M acGreal say that 

the Tribunal case law "provides little guidance as to when it might be considered appropriate to 

hold a hearing in camera."'^^ Mary Redmond asserts that there must be “strong grounds to oust 

the obligation to hold a public hearing.” "^  Because Tribunal hearings are held in public, an 

appeal hearing to the Tribunal from the (generally private) Rights Com m issioner hearing 

effectively nullifies the advantages that that private session allows.

Labour C ourt H earings

Hearings o f  the Labour Court are “usually held in private.”"'’®

However, if  one o f  the parties to the case w ishes the hearing to be held in public, they 

m ay request the Chairm an o f the Labour Court accordingly and, if  he agrees, the case 

will be held in public. An exception to this arises where a recom m endation o f  a Rights 

Com m issioner has been appealed to the Labour Court under Section 13(9) o f  the 

Industrial Relations Act, 1969 and also w here a trade dispute has been referred to the

■■■"’ Section 13(8) Industrial Relations Act 1969, Section 7(5) Terms o f  Employment (Information) Act 1994. Section 
31(3) Maternity Protection Act 1994, Section 34(2) Adoptive Leave Act, Section 18(6) Protection o f  Young Persons 
(Employment) Act 1996, Section 27(8) Organisation o f  W orking Time Act 1997, Section 18(6) Parental Leave Act 
1998. Section 24(7) National Minimum W age Act. Section 19(5) C arer's Leave Act 2001. Section 15(5) Protection of 
Employees (PartOTime W orks) Act 2001, Section 14(7) Protection o f Employees (Fixed Term W ork) Act 2003.
■■̂  Section 6(6) Payment o f  W ages Act 1991.
■■’ Redundancy (Redundancy Appeals Tribunal) Regulations 1968 (SI 24/1968). Regulation 11.
■■* Anthony Kerr and Cathal McGreal. in Maeve Regan ed.. Employm ent Law, (Tottel Publishing. 2009), at 836, 
footnote 36.
■■’’ Mary Redmond, Dism issal Law in Ireland  (Tottel Publishmg, 2"'̂  ed, 2007), at 564.
■̂ ° Labour Court, Frequently Asked Questions, available from:
http://www.labourcourt.ie/Labour/Inform ation.nsf/44eaf4a3e7568119802569ae005f6984/91928fb3eb2ec5688025697a 
004ffc9b?OpenDocument (visited 26 March 2012).
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Court under Section 20 o f the Industrial Relations Act, 1969; hearings o f  such disputes 

m u st be held in private.

Hearings before the Labour Court under the Employinent Equality Acts 1998-2011 are held in 

private unless, at the request o f one o f  the parties, it determ ines to hold the appeal, or part thereof, 

in p u b l i c . T h e  Labour Court has ruled that a public hearing under this heading is only available 

w here there is “ special circum stances” relating to that particular case which made it desirable to 

do so.^“

K qualitv  T rib u n a l Investigations

Equality Tribunal Investigations must be held “in private” according to section 79(2) o f  the 

Em ploym ent Equality Acts 1998-2011. However, m ost rulings o f  the Equality Tribunal Officer 

are published with the names and descriptions o f  the parties involved.

C onclusions on dichotom ies in public ad m in is tra tio n  o f ju stice

W hatever about the merits and general requirem ent o f  public adm inistration o f justice as against 

private session, and the com peting considerations in respect o f  this debate, which will be 

considered in the conclusions o f  the thesis,^^'* the system o f fora bears no consistency on the 

issue. As a result o f this and the generally pervasive ability o f  claimants to select fora in a large 

num ber o f  employment disputes, the question o f  public versus private adm inistration o f  justice  is 

a factor that weighs heavily in parties’ decisions on how to proceed with their claim . For 

instance, the writer has attended settlem ent negotiations prior to a scheduled hearing before the 

Employinent Appeals Tribunal where the claim ant was anxious to have her claim heard in public, 

but her lawyers persuaded her to settle, largely on the basis that her case may have potentially 

received negative media attention, should she have proceeded to hearing. A further issue arises in 

relation to hearings before the Em ploym ent Appeals Tribunal, w here on the set date for hearing 

the applicant’s submissions are heard, but then, due to the length o f the applicant’s submissions, 

the defendant em ployer does not get to make their subm issions. Frequently, the rem ainder o f  the 

m atter is deferred to a much later date. An em ployer’s reputation may be damaged by publication 

in the press o f  the applicant’s allegations in the interim period. The strong natural justice 

considerations o f  the merits o f  public justice  must be weighed up against the praginatic concerns 

o f  users o f  employment dispute resolution m achinery when reform s are introduced.

‘ Ibid.231

E m ploym ent E quality  A cts 1998-2011, section  83(2).

A G overnm ent D epartm enl v A  C om pla inant E D A  15/2005.

See below , at P rocedures and D ecisions at the W orkplace  R ela tions T ribunal, at 347.
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Dichotomous Time Limits

There is an array o f  different time limits for different claims under different employment 

legislative and common law provisions. This obviously has a significant bearing on individuals’ 

ability to claim , and can lead to confusion.

At the high end o f  the spectrum, com plaints under the M inimum N otice and Terms o f 

Employment Acts 1973-2005 are subject to no time limit, “although the practice o f  the 

Employment Appeals Tribunal has been to perm it such com plaints provided that they have been 

instituted within six years o f  the date o f  dismissal.

Common law claims for em ploym ent disputes for breach o f  contract are subject to a six year 

time limit^^^ while personal injuries under tort law are subject to a two year time limit.

Appeals under the Redundancy Paym ents Acts 1967-2007 must be taken “before the end o f the 

period 52 weeks com m encing on the date o f  dism issal or the date o f  term ination o f  em ploym ent" 

as per section 24(1).

Time limits under an array o f  other em ploym ent rights legislation are lim ited to six 

months.

Kxl ens ions  to T i m e  IJm i t s

Time limits can be extended in varying circum stances, for different amounts o f  tim e and under 

different tests; generally either that the failure to adhere to the time limit was brought about by 

“reasonable cause” or “exceptional circum stances.”

Redundancy Paym ents Acts 1967-2007 appeals’ time can be extended up to  104 weeks from 

the date o f  dism issal/ tennination o f em ploym ent i f  the Employment Appeals Tribunal is satisfied 

that the failure to make the com plaint within time was due to “a reasonable cause.” further 

extension is possible where failure to m ake a claim  within 104 weeks is due to the com plainant 

not knowing the identity o f  the employer.

There is no extension available under the Terms o f  Employm ent (Inform ation) Act 1994. 

Extensions are available from six m onths to twelve m onths under the Organisation o f  W orking 

Time Act 1997, the Protection o f Em ployees (Part-Tim e W ork) Act 2001, the Protection o f 

Employees (Fixed-Term  W ork) Act 2003 and the Employm ent Equality Acts 1998-20(8 on the 

basis that the failure to adhere to original time frame was due to “reasonable cause.”

Anthony Kerr. “The Resolution o f  Individual Employment Rights Disputes.” paper presented al the UCD 
Conference “ The Resolution o f  Individual Employment Rights Disputes. 2 July 2011. at 10.

Statute o f  Limitations Act 1957. section 11.
Civil Liability and Courts Act 2004, section 7.
Unfair Dismissals Act 1977. section 8(2). Terms o f  Employment (Information) Act 1994, section 7(3), ’ayment o f 

Wages Act 1991, section 6(4). Payment o f  Young Persons (Employment) Act 1996, section 18(4), 0>rgaiisation o f 
W orking Time Act 1997, section 27(4), Protection o f Employees (Part-Time Work) Act 2001, section 16>(3) Protection 
o f Employees (Fixed-Term W ork) Act 2003, section 14(3), Maternity Protection Acts 1994-2004, sectioi 31 (l)(a), 
Adoptive Leave Acts 1995 -  2005, section 34(l)(a), Parental Leave Acts 1998 -  2006. section 18(5, National 
Minimum W age Act 2000. section 24(2)(a)(ii), Employment Equality Acts 1998 -  2011, section 77(5).
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A similar extension from six to twelve months is available under the Unfair Dismissals Acts 

1977-2007, the Payment of Wages Act 1991, the Maternity Protection Acts 1994-2004, the 

Adoptive Leave Acts 1995-2005 and the Protection of Young Persons (Employment) Act 1996 

on the basis that ‘•exceptional circumstances" prevented the claimant from presenting the claim 

within the initial set period.

Under the Parental Leave Acts 1998-2006 time can be extended up to a further six weeks 

after the initial six month period if the Rights Commissioner deems it “reasonable” to do so. 

Under the National Minimum Wage Act 2000, time can be extended by a further six months at 

the discretion of the Rights Commissioner.

Many have called for a unifonn time bar across the board for employment disputes, at least 

in claims under statutorily-provided rights to prevent this source of c o n fu s io n .W h a t the most 

appropriate time bar(s) should be is considered in the concluding chapter o f  this th e s i s .T h e r e  

is also a diversity o f time extensions available in terms o f length, and a variety o f  bases under 

which such will be granted. As this is a fundamental issue for claimants, this should be 

standardised if and w'here possible to provide a robust, dependable template for future instances 

of delayed application. The difference between the tests is not insignificant, as noted by the 

Employment Appeals Tribunal in Byrne PJ Quigley

Not only is there divergence in the two tests as described above, but there is also divergence 

even within jurisprudence on one test. Consider the test of “exceptional circumstances:” for 

instance. In Gihhins v Viking Direct Ltd'*'  the EAT ruled that solicitor error did amount to 

"exceptional circumstances" permitting extension, whereas in FML Properties  a - Charlotte 

O 'D r i s c o l l and Bord lascaigh Mhara  v A Worker^"'* extensions were refused in similar 

circumstances.

The Labour Court commented in Gaelscoil Thulach na nOg  v Joyce Fitzsimons Markey  on 

the difficulty and circumstantial nature of assessing whether to grant an extension or not:

See below, in 5.7.13 Statute o f Limitations in Submissions made to the Department o f  Jobs. Enterprise and 
Innovation, at 303.

See below. Time Limits for Making Claims, at 355.
[1995] ELR 205, where the presiding adjudicator said:

The words 'exceptional circum stances' are strong words and should be contrasted with the milder 
words 'reasonably p racticab le ' in the claimant’s written submission or reasonable ca u se ' which permit the 
extension o f  time for lodging a redundancy claim under jecrio/i I2(2)(b) o f  the Redundancy Payments Act. 
1971. 'Exceptional' means something out o f  the ordinary. At the least the circumstances must be unusual, 
probably quite unusual, but not necessarily highly unusual.

Gibbins v Viking Direct L td  UD/356/2000
Labour Court Recommendation REE/03/2/Decision No 032.
Labour Court Recommendation REE/02/3/Decision No 031.
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Each case must be decided on its own circum stances and the im probability o f  any two 

cases falling under the same set o f  circum stances makes it unlikely that the decision in 

any one case can be m ore than a rough guide to the decision in another.^"*^

W ith this in mind, it is perhaps best that there is one test only, which at least would narrow the 

scope for confusion in this area.

These issues shall be considered both in light o f  subm issions m ade to the Department o f  

Jobs, Enterprise and Innovation in the concluding chapter o f  the thesis.

Array o f Enforcement Mechanisms

There is an array o f divergent avenues for employees to enforce unim plem ented decisions made 

by the dispute resolution bodies against an employer. These can vary from applying for 

enforcem ent to the Employm ent Appeals Tribunal, the Labour Court, the District Court, the 

Circuit Court or any court o f  competent jurisdiction, depending on the legislation involved.

D ecisions o f  the Ri«lits C om m iss ion cr

W here a decision is made by a Rights Com m issioner under the U nfair D ism issals Act 1977,“'’’ 

the Terms o f Employment (Infonnation) Act 1994^''* and the Protection o f  Young Persons 

(Em ploym ent) Act 1996,^'*'’ applications for enforcem ent are m ade to the Employment Appeals 

Tribunal.

However, when a decision is made by a Rights Com m issioner under the Organisation of 

W orking Time Act 1997,^^° the National M inimum W age Act 2000,^^' the Protection o f 

Em ployees (Part-Tim e W ork) Act 2001^^^ and the Protection o f  Em ployees (Fixed-Term W ork) 

Act 2003,^^^ applications for enforcem ent must be m ade to the Labour Court. Section 50( 1) o f  the 

N ational M inimum wage Act 2000 also provides that m oney due to an em ployee can be 

recoverable as “a simple contract debt” in a court o f  com petent jurisdiction.

U nder the M aternity Protection Acts 1994-2004,^^'* the Adoptive Leave Acts 1995-2005,^^^ the 

Parental Leave Acts 1998-2006,*^*^ the Payment o f  W ages Act 1991^^’ and the C arer’s Leave Act 

2001,^^* decisions o f  a Rights Com m issioner are enforceable at the Circuit Court.

Labour Court Recommendation in Gaelscoil Thulach na nO g  v Joyce Fitzsimons M arkey  REE/02/4/Decision No 
034. In this instance, the applicant's former solicitor's error compounded by the Equality Authority 's failure to notice 
the true nature o f  the applicant's complaint combined to satisfy the threshold o f  "exceptional circumstance" under 
Employment Equality Acts 1998-2011, section 77(6).

See below, at 320.
Unfair Dismissals Act 1997, section 8(4)(a).
Terms o f  Employment (Information) 1994, section 8(6)(a).
Protection o f  Young Persons (Employment) Act 1996, section 19(6)(a).
Organisation o f  W orking Time Act 1997, section 28(8).
National Minimum Wage Act 2000, section 31(1).
Protection o f Employees (Part-Time Work) Act 2001, section 17(8).
Protection o f Employees (Fixed-Term Work) Act 2003, section 15(8).
M aternity Protection Acts 1994-2004. section 37(3).
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As can be seen above, despite the Rights Com m issioner Service being the sole forum for 

these disputes there is a variety o f  enforcem ent mechanisms. There does not appear to be any 

discernible reason for this. This can lead to confusion, particularly if  the claim ant has had an 

unim plem ented ruling made in their favour by a Rights Com m issioner which requires two 

different applications for enforcem ent in two separate fora. This can add to legal expenses and 

delays in providing ultimate redress.

Decisions of Ihc Em ploym cnl A ppeals I r ib u n a l

For unim plem ented determ inations o f  the Em ploym ent Appeals Tribunal, under the Terms of 

Employment (Inform ation) Act 1994^^^ and the Protection o f  Young Persons (Em ploym ent) Act 

1996,^^° applications for enforcem ent are m ade to the District Court. Under the M inimum N otice 

and Ternis o f  Employm ent Act 1973, enforcem ent is recoverable as a simple contract debt in a 

court o f  com petent jurisdiction.

Again, there is a divergence in w here enforcem ent applications are made, despite the issue 

being adjudicated upon by the one forum.

Decisions of the L ab o u r C o u rt an d  the  K qualit\ I rib u n a l

For unim plem ented detenninations o f  the Labour Court under the Organisation o f  W orking Time 

Act 1997,^^' the National M inimum W age Act 2000,^*’̂  the Protection o f Employees (Part-Time 

Work) Act 2001,^^’ and the Protection o f  Employees (Fixed-Term W ork) Act 2003,^*’" 

applications for enforcement are m ade to the Circuit Court. The same applies to fmal decisions of 

the equality Tribunal or fmal determ inations o f  the Labour Court under the Employment Equality 

Acts 1998-2011.^“

C onclusions

Enforcement m echanisms are inefficient and confusing to the point that they may, in some 

instances, be ineffective, or in some other instances, open to abuse.

A doptive Leave A cts 1995-2005, section  39(2)(a).

Parental Leave A cts 1998-2006, section 22(1 )(a).
Paym ent o f  W ages A ct 1991. section 8(1).

C a re r 's  Leave A ct 2001. section 21(2)(b).
T erm s o f  Em ploym ent (In form ation) A ct 1994, section  9 (l)(a ) ,

P ro tection  o f  Y oung  Persons (E m ploym ent) A ct 1996, section 20( 1 )(a).
O rganisation  o f  W orking T im e A ct 1997, section  21(1).

N ational M inim um  W age A ct 2000, section  32(3).

Protection o f  E m ployees (Part-T im e W ork) A ct 2001 , section  18(1).
Protection o f  E m ployees (F ixed-T erm  W ork) A ct 2003, section  16(1).

Em ploym ent E quality  A cts 1998-2011, section  91(1).
M ichael D oherty questions w hether en fo rcem en t p rocesses are functioning  adequately: "there is a real need  for 

research to be com m issioned on how  effec tive ly  the  aw ards o f  em ploym ent bod ies are  actually  enforced in practice. 

W e are opera ting  in som ething o f  a vacuum  in relation  to th is issue at presen t.”

M ichael D oherty. Subm ission  to the C onsu ltation  on  the Reform  o f  the S ta te 's  E m ploym ent R ights and Industrial 

R elations S tructures and Procedures,
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There should be a standardised format for enforcing decisions of the employment dispute 

resolution bodies. A fast-track mechanism for enforcement is available in the The issue of

enforcement shall be addressed later in the concluding chapter of the thesis.

Divergence in Avenues o f  Appeal

The table below demonstrates the divergent avenues o f appeal for disputes under legislative 

provisions. Common law de novo appeals can be made through the system; rulings o f the District 

Court are appealed to the Circuit Court by way of a de novo hearing. Circuit Court rulings are 

appealed to the High Court by way o f de novo appeal. However, appeals to the Supreme Court 

from a decision of the High Court are only on a point of law. The forum for appeal under 

statutorily provided employment rights depends on the legislation. There appears to be no 

discernible pattern for the attribution o f appellate jurisdiction across the range of statutory rights.

Act

1. Adoptive Leave Act 
1995
2. Carer’s Leave Act 
2001

First Instance Body is a Rights 
Commissioner Exclusively

Second Instance Body

R/C Equality EAT Labour EAT Labour CC HC
Tribunal Court Court

3. Competition Act 2002

http://www.djei.ie/publications/employment/201 l/stream lining_consultations2011/doherty_michael.pdf, (visited 25 
March 2012), at 3.

The trade union Mandate comment that the system o f enforcement is open to abuse:
One serious flaw o f the existing enforcement procedures under existing employm ent rights procedures is that 
in an increasing number o f  cases it is frankly impossible for workers to enforce a favourable decision against 
certain types o f  employers, even with an enforcement order o f  the Circuit Court. These cases comm only arise 
in the service sector such as retail, restaurants and contract cleaning because o f  the large number o f  “shelf 
companies" who lease for example a pub but in fact have no tangible assets or where an employer 
incorporates a company which owns the property assets, including stock and a trading company which 
employs the staff and has no assets. The same applies to ■’dormant companies". M ore and more workers who 
have successfully prosecuted their rights are unable to get final satisfaction o f  their claim. This is not only 
grossly unfair, but makes nonsense o f  the S tate 's redress mechanisms. This m atter should be dealt with under 
the current review.

Mandate. Submission to the Consultation on the Reform o f  the S tate 's Employment Rights and Industrial Relations 
Structures and Procedures,
http://www.djei.ie/publications/employment/201 l/streamlining_consultations2011/m andate.pdf, (visited 25 March 
2012), at 5.

See E n fo rcem en t, below at 193.
See below, at 366.
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4. European 
Communities (Protection 
o f Employment) 
Regulations, 2000

5. European •
Communities 
(Safeguarding of 
Employees Rights on 
Transfer o f Undertakings) 
(Amendment) Regulations 
2003
4. Maternity Protection •  
Act 1994

5. Parental Leave Act •  
1998

6. Payment o f Wages Act •  
1991
7. Protection of ® 
Employees (Fixed-Term 
Work) Act 2003

8. Protection o f •  
Employees (Temporary 
Agency Work) Act 2012

9. Protection of Young •  
Persons (Employment)
Act 1996

10. Protections for •  
Persons Reporting Child 
Abuse Act 1998

11. Terms of •
Employment 
(Information) Act 1994 - 
2001

Act First Instance Body is tlie EAT
exclusively

R7C Equality EAT Labour 
Tribunal Court

1. Minimum •
Notice and 
Terms of 
Employment 
Acts 1973 to

Second Instance Body

EAT Labour CC 
Court



2. Protection of N/A N/A N/A N/A
Employees
(Employers’
Insolvency) Acts 
1984-2004
3. Redundancy •  •
Payments Acts
1967-2003

Act

1. Equal Status 
Act 2000
2. Employment 
Equality Acts 
1998-2011
3. Pensions Act 
1990
4. Social Welfare 
(Miscellaneous 
Provisions) Act 
2004

First Instance Body is Equality 
Tribunal Exclusively
R/C Equality EAT Labour 

Tribunal Court

Second Instance Body

EAT Labour CC 
Court

HC

Act First Instance Body is provided by 
more than one forum

Second Instance Body

R/C Equality
Tribunal

EAT Labour
Court

EAT Labour
Court

CC HC

1. Employees 
(Provision of 
Information and 
Consultation) Act 
2006
2. Industrial 
Relations Acts 
1946-2004

3. National 
Minimum Wage 
Act 2000
4. Organisation 
o f Working Time 
Act 1997

5. Protection of 
Employees (Part -  
Time Work) Act 
2001
6. Unfair 
Dismissals Act 
1977-2007
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As can clearly be seen from the table above there is a plethora o f appeal avenues available, 

dependent on the legislation at issue. Appeals can be made sometimes de novo on a point o f fact 

and law, and sometimes, only by way of reviewing the original decision on a point of law.

For instance, appeals to the Employinent Appeals Tribunal are by way of rehearing. The 

Tribunal must hear the parties and any evidence relevant to the appeal or give them an 

opportunity to be heard and to present evidence relevant to the appeal.^™ The Tribunal does not 

have the power to remit a claim for further consideration by a Rights Commissioner.^^' Appeals 

to the Labour Court are also by way of full re-hearing. This is established in various legislative 

provisions.

The fora for appeals have different traits and procedures; for instance, an appeal at the 

Labour Court is considerably less formal and less expensive than a hearing at the High Court 

(generally parties tend to have legal representation for High Court proceedings). Also, an 

unsuccessful party who wishes to appeal a dispute that involved an alleged breach o f more than 

one piece o f legislation may have to appeal in more than one forum -  the appeal will 

correspondingly have to be defended by the other party. It is submitted that this is inefficient and 

expensive for all concerned, and can lead to delays in ultimate redress or otherwise for the 

parties. The diverging appeal routes is a by-product of having a number o f employment dispute 

resolution fora, and the ad hoc development of employment legislation and the resulting 

attribution of jurisdiction to the fora.

An example o f  how dichotomous procedures can affect users

Anthony Kerr BL"’  ̂highlighted an instance of a case in which he acted for one o f the parties 

where one employment dispute with two separate statutory elements to it heard at a Rights 

Commissioner hearing, led to appeals being lodged in different fora, the Employment Appeals 

Tribunal and the Labour Court. In this instance the applicant filed a claim to the Rights 

Commissioner Service under alleged breaches of the Payment of Wages Act 1991 and the 

Organisation of Working Time Act 1997. Both claims were struck out on the basis that the claim 

was beyond the statutory time limit by one day. The applicant appealed under both pieces of 

legislation, which required filing the appeal under the Organisation o f Working Time Act 1997 to

See. for instance. Unfair Dismissals Act 1977, section 9(1). Terms o f  Employment (Information) Act 1994, section 
8(1). Maternity Protection Act 1994, section 33(1).

As mentioned by Anthony Kerr and Cathal McGreal, citing: Southern Health Board  v M itchell [2001] ELR 201; 
Sunday World Newspapers Ltd v Kinsella [2006] ELR 325; Kirwan i' Department o f  Justice. Equality and Law  Reform
[2008] ELR 89; Department o f  Health and Children v Rohan DWT 92/2008.

Employment Equality Acts 1998-2011, section 83. Pensions Act 1990, section 77, Organisation o f W orking Time 
Act 1997, section 28, National Minimum Wage Act 2000, section 27, Protection o f Employees (Part-Time W ork) Act 
2003. section 15. Safety, Health and Welfare at Work Act 2005. section 29.

Anthony Kerr BL described his involvement in this case at a lecture for the UCD Diploma in Employment Law
Course. 5 October 2011.
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the Labour Court and the appeal under the Payment of Wages Act 1991 to the Employment 

Appeals Tribunal.

The Employment Appeals Tribunal ruled in the applicant’s favour under the Payment of 

Wages Act 1991 and allowed for the original complaint under the Act to be sent back for a 

hearing by a Rights Commissioner. The Labour Court also ruled in the applicant’s favour on the 

appeal made under the Organisation o f Working Time Act 1997, but said that they did not have 

jurisdiction to revert the original complaint back for a Rights Commissioner Service hearing, and 

rather the Labour Court would have jurisdiction to hear the complaint.

The above is an example o f how one employment dispute gives rise to two issues which 

expose anomalies and confusion within the legislative and institutional structure for this 

particular employment dispute. This has a real impact on users in such a circumstance.

First, the appeal routes specified under the two Acts at issue diverge, and require the 

claimant and the employer to file and attend two separate appeal hearings before the EAT and the 

Labour Court.

Second, while the appeal was upheld in both fora, the effective outcomes of both ralings are 

procedurally different. To put it in colloquial terms the EAT said “go back to the first hurdle,’" {ie 

the original complaint under the Payment of Wages Act 1991 must be heard at the first-instance 

adjudicator specified for such, the Rights Commissioner) whereas the Labour Court effectively 

said “you must stay here at the second hurdle’' {ie the complaint under the Organisation of 

Working Time Act 1997 cannot return to a Rights Commissioner hearing, and therefore must be 

dealt with by us at the Labour Court, the forum for appeals under this legislation).

The problems with the first point above are obvious; the situation that emerged was that two 

days in two separate appeal hearings were required. This doubled the time, lawyer costs and other 

associated costs, and increased the inevitable stress attaching to such proceedings for both 

parties.

The problems with the issue that arises in the second point above are perhaps less obvious. It 

demonstrates that depending on the piece of legislation involved (which, it must be remembered, 

arises out o f the one employment dispute), the procedural route to an ultimate ruling on the two 

matters differ. One affords an extra layer of ac^udication; the EAT ruling that the Payment of 

Wages Act 1991 hearing go back to the beginning, whereas the Labour Court on the issue arising 

under the Organisation of Working Time Act 1997 disallows this; the ruling provides that the 

original avenue o f redress, a Rights Commissioner hearing, has already been exhausted.

The Unfair Dismissals Acts 1977-2007 provide that an applicant can choose whether to take 

the initial complaint to a Rights Commissioner or to the Employment Appeals Tribunal. Should 

an appeal be made from the decision of the Rights Commissioner, the appeal is heard de novo by 

the Employment Appeals Tribunal. The ruling on this appeal by the Employinent Appeals 

Tribunal can further be appealed to the Circuit Court, again by way o f a de novo hearing. 

Remarkably, should it come to it, the ruling of the Circuit Court can in turn be appealed to the
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High Court. What emerges is a process whereby the legislative structure potentially allows for a 

matter to be heard in four separate fora, all o f  which would comprise full hearings with full 

exposition o f the facts and evidence.

Charleton J was highly critical o f  these procedures and the multitude o f  avenues and appeals 

mechanisms available for claims under the Act in the case o f JVC Europe Ltd  v Panisi?^^

The succinct criticism by Charleton J demonstrates the considerable procedural problems 

that arise with pursuing a claim for dismissal. The description demonstrates clearly that the 

legislative structure is to blame and is in need o f reform. Anthony Kerr notes that months after 

the Unfair Dismissal Act 1977 was introduced the legislature introduced an entirely different 

approach to jurisdiction for claims o f dismissal under the Employment Equality Acts 1998-2011. 

Cases o f  alleged discriminatory dismissal were assigned to the Labour Court with a right o f  

appeal either to the Circuit Court or, on a point o f  law, to the High Court.‘^̂  The dichotomous 

approach o f the legislature in relation to avenues o f  appeal leads to confusion and inefficiency 

throughout the system.

[2011] lEHC 279 and [2012] 23 ELR 70. Here the applicant claimed that he was dismissed under the guise o f 
redundancy by his employer. Charleton J made the following remarks which are worth quoting at length:

This is the third full hearing on oral evidence o f  this case... All o f these steps involve re-hearing all o f  the 
evidence. None o f the appeals are appeals on a point o f  law. An employee seeking the vindication o f 
employment rights may be required by a determined employer to proceed through four full oral hearings. The 
costs in terms o f the engagement o f  legal representation may be very large. W hereas the Rights 
Commissioner and the Employment Appeals Tribunal may not award costs to a successful applicant, the 
Circuit Court and High Court are obliged to award costs in accordance with the resolution o f  the litigation. 
The entire procedure may take some years. It is also a situation where the resources o f an employer may 
militate against fairness in the disposal o f  proceedings brought by an impecunious employee. After all, the 
point o f such a case is whether the employee was unfairly dismissed; consequently he or she often has no job. 
The costs o f  legal hearings has a human rights implication: see Campbell v. M G N Limited  [2004] UKHL 22; 
and in the European Court o f  Human Rights as M GN Limited, v. The United Kingdom, application number 
39401/04. 1 am satisfied that the employee in this particular dispute was so worried about the potential costs 
that the sum which he received in apparent redundancy from his employer has been kept untouched by him in 
a bank account. The timescale involved in this case is not untypical o f others. The employee filled in a T1A 
form seeking redress for unfair dismissal and a failure to comply with the period o f notice o f  termination of 
employment required by statute on the 20th August 2008. His case was heard before the Employment 
Appeals Tribunal on the 8th December 2008. That tribunal issued a decision on the 24th April 2009. On the 
14th July 2009, that decision was appealed by the employer. It was heard by the Circuit Court on the 2nd and 
3rd June 2010. and a decision was given immediately by Judge Lmnane. On the 14th June 2010 the matter 
was then appealed to the High Court. This Court heard the case over the 5th, 6th, 7th and 8th o f  July 2011. 
Judgment is now being given after a gap o f  about two weeks. The entire process has taken three years and 
three full oral hearings.

This procedure is cumbersome and redolent with the potential for unfairness. Many proposals have been 
mooted with a view to changing it. There are compelling reasons why change might be considered. No 
appeal in any court proceeding under the Constitution is ever more than a hearing and a re-hearing. Often it is 
less. From District Court to Circuit Court there is a full oral re-hearing in a civil or criminal case. The process 
is then complete. In a civil case, a Circuit Court judgm ent may be appealed to the High Court by a full oral 
re-hearing. The process is then complete. Circuit Court criminal decisions and High Court civil and criminal 
decisions can be appealed to the Court o f  Criminal Appeal or the Supreme Court on a point o f  law argued on 
the basis o f  a transcript. The process is then complete, barring a rare criminal appeal on a point o f  law o f 
exceptional public importance from the Court o f  Crimmal Appeal to the Supreme Court. In criminal cases the 
process is usually funded at public expense.

Anthony Kerr. "The Resolution o f  Individual Employment Rights Disputes." paper presented at the UCD 
Conference "The Resolution o f  Individual Employment Rights Disputes. 2 July 2011. at 6.
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2.2.5 A ppointm ent o f Adjudicators in Ireland

In Ireland, there is no institutional framework providing for open, public com petition or little in 

the way o f  formal qualifying criteria for appointinents to the four main adjudicative roles in the 

four main adjudicating bodies in the Irish system.

The following is a description and criticism o f how Rights Com m issioners, Einployment 

Appeals Tribunal m em bers, Labour Court m em bers and Equality Officers are appointed.

Rights Com m issioners are appointed by the M inister for Jobs, Enterprise and Innovation. He 

or she requests the Labour Relations Commission to submit a panel o f  persons who they deem 

suitable to the post. He or she is obliged to appoint person(s) from this panel o f  recom m ended 

candidates.'^* In effect, the appointm ent o f  Rights Com m issioners is solely the preserve o f  the 

Labour Relations Com m ission and the M inister, and there are no fom ial legislative structures 

w hatsoever requiring public com petition, or merit-based appointm ent for the posts. There is no 

specification in the law regarding candidates’ qualifications or backgrounds. The procedure for 

appointing Rights Com m issioners has been criticised at governm ent level for its lack o f  

transparency. At present, the appointm ents process is perfonned in-house rather than in public, 

by the Labour Relations Com m ission. Senator Shane Ross and Batt O ’Keefe com m ent on the 

high level o f  pay,'^’ and on the appointments process being controlled by means o f  “the social 

partners’ stranglehold over the appointment o f  rights com m issioners.”"™

It is subm itted that the law on appointing this central adjudicative function is threadbare, 

lacks specificity and transparency and does not facilitate the appointm ent o f the best candidates 

to Rights Com m issioner posts.

A ppointm ents o f  m em bers o f  the Employm ent Appeals Tribunal are m ade in a sim ilar 

fashion, also lacking transparency and public accountability. It is at the sole discretion o f  the 

M inister who he or she appoints as chairmen. Although candidates for the post o f  chairm an must 

be a practising barrister or solicitor o f  a minimum o f 7 years’ standing, vice chairmen need not 

have such a requirem ent. Lay m em bers o f  the Em ploym ent Appeals Tribunal from the employee 

representative side and the em ployer representative side are nom inated by organisations 

representative o f  trade unions o f  workers and by a body or bodies representative o f  em ployers 

respectively. These nom inations are considered by the M inister, but again he or she has ultim ate 

discretion over who to appoint.^’® Reliance on this appointm ents procedure is substantial: at 

present, there are 44 vice chaim ien, and a panel o f  82 ordinary m em bers.

Industrial Relations Act 1990, section 34.
"Rights commissioners are paid at least €434 a day and are entitled to generous travel and subsistence pay. ... Many 

commissioners have earned more than €100.000 a year.’' Shane Ross. "Batt moves to end union grip on €100k jobs,’' 
Sunday Independent. January 9 2011.

Ibid. O 'K eefe commented: "I believe that it should be open to the general public to apply for positions through the 
Public Appointments Commission and the recruitment process should be handled by an independent panel o f experts 
with relevant expertise.’’

Redundancy Payments Act 1967, section 39.
Employment Appeals Tribunal Annual Report 2010. at 26.
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The appointment o f  m em bers to the Labour Court is also largely at the discretion o f  the 

M inister. He/she has entire control over the appointm ent o f  the chairperson o f the Labour Court. 

For the four ordinary members, the M inister designates organisations representative o f  trade 

unions o f  employees and organisations representative o f  trade unions o f em ployers to nominate 

persons for appointment; the M inister then appoints such persons as nominated.^*' Procedures 

and practices for appointments to the Labour Court above and beyond minimum statutory 

requirem ents do not seem to be applied consistently. For instance, the last two appointment 

processes for the position o f  D eputy-Chair to the Labour Court have differed. In 2004, one such 

D eputy Chairman, Ray M cGee was appointed by way o f public com petition through the Public 

Appointm ents Commission, but in 2009, another appointee to the position o f Deputy Chairman,

Brendan Hayes, was appointed directly by the M inister, w ithout recourse to open public
• • 282 competition.

The Director o f  Equality Investigations and “such staff... to assist the Director in carrying 

out the D irector’s functions” are appointed by the M inister for Justice and E q u a H t y . T h e  

D irector may then appoint these assisting staff to adjudicative roles within the Equality Tribunal: 

Equality Officers or Equality M ediation Officers. There are no other stipulations or qualifications 

to the appointments processes for these positions.

The job  description for Equality Officers o f  the Equality Tribunal provides that “an Equality 

Officer/Equality M ediation Officer must be able to work in accordance with the principles o f 

natural justice and to balance a com m itm ent to equality with the requirem ents o f  impartiality and 

fairness." However, it is subm itted that an Equality- O fficers’ (and indeed any o f the 

adjudicators’ in the other bodies) de facto  im partiality may not be fully secure in instances where 

public body workers or employers are party to proceedings before them, and it could be argued 

that a conflict o f  interest and breach o f  natural justice may arise in such circum stances, on the 

principle o f nemo iudex in causa sua, ie no one should be a judge in their own cause. Justice must 

be seen to be done, and if, for instance, an Equality Officer, appointed under the auspice o f  a 

Department o f  Government, (in this case the Departm ent o f  Justice, Equality and Law Reform), 

is adjudicating on a m atter where a state body governed by a Department o f  Government is 

defending its interests before the Equality Tribunal, it could be argued that the claimant could 

claim  a breach o f  his / her rights under natural justice  to a fair hearing and fair procedures.

Apart from the minimum qualifying criteria for appointm ent as Chairman to the 

Employm ent Appeals Tribunal, there are no requirem ents or qualifications to be appointed to any 

o f  the adjudicative posts at any o f the bodies. Rather, the posts are left entirely at the discretion o f 

either the social partners or the M inisters responsible for the institutions. There is no provision

Industrial R elations A ct 1946, section 10.
"T anaiste  accused o f  cronyism  over L abour C ourt jo b ,’' Irish Independent. 16 ,lanuar%’ 2010. 

h ttp ;//w w w '.independen t.ie /national-new s/tanaiste-accused-o  f-crony ism -over-labour-court-job-2016457 .h tm l (visited 

24 February  2012).

Section 75 o f  the  Em ploym ent E quality  A cts 1998-2011.
h ttp :/ 'w w w .equa lity tribunal.ie /up loaded files/A bou tU s/E qO ffJobD escrip tion ,pd f, (v isited  28 Septem ber 2010).
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whatsoever (nor is there an institutional framework) for appointments processes per se {eg 

examination, role-play, interview etc). There is no public accountability for these processes either 

nor, indeed, is there any requirement that adjudicative posts be advertised publicly. This is in 

stark comparison to UK appointments processes to equivalent bodies through the independent 

Judicial Appointments Commission, or indeed, in a separate Irish context the stringent 

requirements and public transparency of the appointments process for the recently advertised post 

o f ‘Military Judge’. This post was advertised publicly through the Public Appointments Service 

and through the Irish Times Business Section. Minimuin criteria were set out in an explanatory 

document.^*^

Survey -  User representatives ’ views on the appointment o f  adjudicators

It should be noted that the majority o f user representatives echoed the sentiinents outlined above. 

68 o f the 103 participants in the survey disagreed that the manner in which adjudicators are 

appointed is fair and transparent.

Generally^ do you think that the 
manner in which adjudicators are 

appointed to the various 
employment rights bodies is fair 

and transparent?
S tro n g ly  Disagree 4 3

Disagree 25

No o p in io n  24

S trong ly  agree ^ i i  3

0 10 20 30 40 50

2.2.6 Systematic Delay

“Justice delayed is justice denied" -  Williatn E Gladstone."*’

“People come to believe that inefficiency and delay will drain even a just 

judgment of its value"^** - Warren E. Burger, fonner Chief Justice of the United 

States.

See Appointments in tlie UK Tribunals, at 184.
Available from publicjobs.gov.ie/publicjobs/campaignAdvert/4576/booklet.htm (visited 31 May 2012).
Library o f  Congress, “Respectfully Quoted: A Dictionary o f  Quotations.” (Barnes & Noble 1989). at quote 954. 
Warren E. Burger, “What's Wrong With the Courts: The Chief Justice Speaks Out.” 1970 69(8) US News & World 

Report, 68. at 71.
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The Irish em ploym ent dispute resolution fora, in particular the Employm ent Appeals Tribunal 

and the Equality Tribunal have in recent years become increasingly inefficient in processing 

claims. A thorough, factual analysis o f  delays at these fora is provided below. W hat follows is a 

b rie f overview  o f  the significance o f this problem in a broader context.

It is im portant to contextualise the delays, keeping in mind that the employm ent dispute 

resolution system caters for an extrem ely wide field o f  social, economic and legal issues.^*’ 

A lthough undoubtedly current systems are not running at an efficient level in a num ber o f  

instances, and there are num erous statistics to substantiate that, there are also an array o f  factors 

at play that can lead to delays in the ultim ate resolution o f  disputes that are not necessarily the 

fault o f  the institutions themselves. On a m acro, systematic level there has been an explosion in 

the num bers o f  claims being made to the institutions. This is the culm ination o f  a com bination o f 

ulterior factors. There has been a downward trend in the Irish econom y in recent years, leading to 

m ore volatile workplace r e l a t i o n s . A  plethora o f  rights has emerged in recent years expanding 

the jurisdiction o f  the institutions and a consequence o f  this has been an increase in claims. One 

com m entator rem arks that there may be “a greater societal consciousness o f  legal rights” '^ ' in 

recent years. A nother issue that m ight come into play, is the increased focus on breaches o f 

m inimum standard em ploym ent rights as a means o f bettering the lot o f employees, given the 

recent judgm ent by M r Justice Feeney on 7 July 2011, declaring sections 42, 43, 45 o f  the 

Industrial Relations Act 1946 and section 48 o f  the Industrial Relations Act 1990 were invalid 

having regard to the provisions o f  Article 15.2.1 o f the Constitution o f  Ireland.^’" N ERA  have 

adjusted their inspectorate regim e to largely focus on com pliance with m inim um  standards in 

em ploym ent rights legislation as a result. Similar trends may emerge in the em ployinent dispute 

resolution fora in due course.

Robert Dingwall warns against the “abandonment o f the belief that complex social systems can be understood
purely in terms o f  a formal analysis o f  their rules and structures. He notes that "Socio-legal scholars have suggested the
importance o f  understanding the "local legal structures' as an intervening variable’" when it comes to inefficiencies and 
delays in a system. Robert Dingwall. "‘Delay in tort cases; critical reflections on the civil justice review.’" October 
1990, Civic Justice Quarterly, at 353. For more on the importance o f  understanding "‘local legal structures, see for 
instance. D.R. Sherwood and M.A. Clarke. "Towards an Understanding o f  "Local Legal Culture"." (1981) 6 The 
Justice System Journal, 200-17.

Kieran Mulvey, C hief Executive o f  the Labour Relations Commission comments on this reality:
The intensity and rapidity o f  the economic tsunami which has overtaken Ireland and our major trading 
economies have had a severe impact on employment levels and on the standard o f  living o f our citizens. In 
2010 record numbers o f  referrals were received in the Rights Commissioner Service which were indicative o f  
the rising unemployment being experienced particularly in the construction sector and allied services, the 
hospitality industry and the small and medium retail sector.

Labour Relations Commission Annual Report 2010, at 3.
Report o f  the Employment Appeals Tribunal Revision Group, May 2007, available from

http://www.djei.ie/publications/employm ent/2007/EATProceduresrevisiongroup.pdf (visited 27 March 2012). at 3, 
NERA comment:

In practical terms, this means that employees in those sectors formerly covered by EROs (such as Hotels, 
Restaurants. Contract Cleaning, Retail Grocery. Security, etc.) must now rely on their contracts o f 
employment and the provisions o f  primary legislation for their terms and conditions o f  employment.

NERA .Annual Report 2011. at 2.
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On a m icro level, the m anner in which users engage with the system can also lead to delays. 

For instance, lawyers and users alike can tactically delay contact with the institutions or each 

other, in an effort to delay or w ithhold infonnation until the last minute. Additionally, claimants 

and respondents can make errors in filing and responding to claims, and can request 

adjournm ents for a num ber o f  reasons. This requires adm inistrative resources and time, and can 

lead to delays in the system. Also, certain types o f  cases have become more com plex, due to 

com plicated workplace arrangem ents and procedures, fact circum stances, and legislative 

provisions.

Despite these contributory factors and circum stances, the fact rem ains that there is a 

resource deficit at the institutions, and processes are inefficient in a number o f  r e s p e c t s .T h i s  is 

a fundam ental flaw in the overall system for resolving em ploym ent disputes in Ireland. Dr Siofra 

O ’Leary suggests that the systematic delay in resolving em ploym ent disputes could, if  judicially 

tested, be held to am ount to a breach o f the right to a fair trial'^'* under Article 6 o f  the European 

Convention o f  Human Rights which states “everyone is entitled to a fair and public hearing 

within a reasonable time [emphasis added].”

2.3 Criticism of the Individual Fora

Following from the above appraisal o f  the overall system o f Irish em ploym ent dispute resolution 

structures, the main fora therein will now be critically analysed.

2.4 The Right Commissioner Service

2.4.1 Analysis of Rights Commissioner Cases and Outcomes -  Labour Relations 

Commission Study -  November/ December 2011

The research contained in this chapter was undertaken by the w riter on behalf o f the D irector o f 

the Rights Com m issioner Service, Freda Nolan, in N ovem ber -  D ecem ber 2011.

2.4.2 Introduction and Objectives

It is subm itted that a substantial amount o f  employment disputes arise as much out o f  confusion, 

m isinform ation and a lack o f  understanding about em ploym ent rights as they do about genuine 

conflicts w here disputing parties have a full understanding o f  their rights and obligations.

Consider the v iew s o f  user representatives in relation to the administrative com petence o f  the bodies: in relation to 
the Rights Com m issioner Service, see 106. in relation to the Equality Tribunal, see 115, in relation to the Em ployment 

Appeals Tribunal, see 131. However, note the positive response in relation to the Labour Court, see 133. Note, also the 

com m ents o f  Kate T O'M ahony in respect o f  the overburdened administrative staff at the Em ployment Appeals 
Tribunal: "The Current backlog o f  cases for hearing before the EAT is a function o f  the trebling o f  its case load in 

recent years and the lack o f  administrative resources to deal with the increase." Kate T O 'M ahony. Em ploym ent A p p ea l 
Tribunal's respon se to the consultation  docum ent on "Reform o f  the S ta te 's  Em ploym ent R ights a n d  Industrial 
Relations Structures a n d  P rocedures. ” available from

http://ww w.djei.ie/publications/em ploym ent/201 l/stream lining_consultations2011/eat_chair.pdf (visited 30 D ecem ber  
201 2 ).

Dr Siofra O ’Leary, lecture on "EU Employment Law and Ireland." 16 .tune 2011. European Union House. Dublin,
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The following Analysis o f  Rights Commissioner Cases and Outcomes intends to offer an 

insight into why and how employment disputes ‘come to a head’, by drawing upon the 

experiences of those involved in cases before Rights Commissioners.^’  ̂ It also provides first

hand criticisms of procedural aspects o f the Service.

Composition o f  the Analysis

The research comprises an analysis of recent claims during 2011 before Rights Commissioners 

concerning alleged breaches of six Acts. These six Acts were selected on the basis o f anecdotal 

experience of Rights Commissioners at the outset as those that feature most prominently in 

Rights Commissioner cases: the Industrial Relations Acts 1969-2001, the Organisation of 

Working Time Act 1997, the Payment o f Wages Act 1991, the Protection of Employees (Fixed-

Term Work) Act 2003, the Tenns o f Employment (Information) Act 1994 and the Unfair

Dismissals Acts 1977-2007

The selected sample of Rights Commissioner cases for the purposes of this study comprised 

292 claims from the year 2011 which led to a hearing before the Rights Commissioner Service 

resulting in a decision, a recommendation or a written settlement on the day o f the scheduled 

hearing or in the immediate aftennath o f such. Claims were selected for analysis on the following 

bases:

• Cases where a written decision or recommendation is made by a Rights Commissioner, 

or where a written settlement is filed. N.B.: a clear description of the outcome of the case 

on its merits was deemed to be a necessary component of a case worthy of analysis.

• Cases which were ruled to be statute-barred were not included for the above reason.

• Where a sufficient sample set of cases under particular legislation was collated which 

provided discernible trends of analysis, the researcher stopped analysing cases of a 

similar nature.

• The sample set collated for the study largely reflects the approximate breakdown of

claims under each Act that appeared before the Rights Commissioner Service over the 

year 2011. However, due to the selection measures outlined above, the sample set is not

an entirely accurate numerical representation of types of claims before the Rights

The researcher conducted the analysis with a view  to achieving specific objectives set by the Labour Relations 

C om m ission. These were:
a) to reduce the need for recourse to a hearing before a Rights Com m issioner by flagging to em ployers and 

em ployees where the main issues o f  conflict lie, and what the outcom es are likely to be if  a Rights 
Com m issioner hears such cases.

b) To inform em ployers and em ployees about trends emerging from cases before Rights C om m issioners, 
making them aware o f  how specific em ploym ent disputes are resolved by the Service, to encourage them to 
better com ply with areas o f  em ployment legislation that frequently occur in disputes before Rights 

Commissioners.
c) By facilitating a clearer understanding o f  trends m Rights Com m issioner cases, parties may com e to realise 

that when em ployment disputes do arise, they may be resolved without having to rely on a hearing before a 

Rights Commissioner.
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Commissioner Service. Accurate statistical information o f the breakdown of cases heard 

by the Rights Commissioner Service is provided in the Labour Relations Commission’s 

Annual Reports.

Breakdown o f  the sample o f  claims p e r  Act:

Act Number of Claims

Industrial Relations Acts 1969-2001 40

Organisation or Working Time Act 1997 50

Payment o f Wages Act 1991 82

Protection of Employees (Fixed-Term Work) Act 2003 22

Terms o f Employment (Information) Act 1994 42

Unfair Dismissals Acts 1977-2007 56

Total 292

The discrete objectives of the analyses of these 292 Rights Commissioner cases were to:

Establish the issues/ breaches that most often presented themselves for resolution,

Record patterns in Rights Commissioners’ decisions and recommendations.

Establish whether the parties were represented at the hearing and, if so, by whom. 

Establish whether the claimant was “in employment” or “post-employment” at the time 

o f making the claim.

Establish whether the employee had informed their employer in advance o f their 

intention to lodge a complaint,

Establish the length of time between hearings and decisions/ recommendations.

2.4.3 Issues That Presented Themselves for Resolution 

Unfair Dismissals Acts Claims:

Unfair Dismissals Acts -  Issues Number

Termination on the spot/ summary dismissal/ redundancy / no opportunity to be 

heard 15

Absence of, or insufficient disciplinary procedures / investigation meetings 7

Quality o f redundancy selection process 7
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Constructive dismissal -  conditions made unworkable by employer to continue 

N/A

Failure to provide/ inform o f opportunity to appeal ruling under grievance 

procedures

Post made unworkable by relocation / far fewer hours 

Post replaced by someone else without consent o f claimant 

Em ployer adhered to correct procedures 

Breakdown in communication between the parties 

Em ployer’s failure to inform o f em ployee’s right to be represented 

Em ployer’s failure to assess health o f employee during grievance procedures 

Challenge to assessment o f gross misconduct warranting dismissal 

Fixed-term contract expiry - does this merit an unfair dismissal claim?

Quality o f  evidence on which dismissal was based called into question 

Claimant failed to engage in disciplinary procedures

A considerable amount of claims under the Unfair Dismissals Acts concerned allegations that the 

employer dismissed the claimant without reason, or without providing a grievance procedure to 

determine whether dismissal was warranted in the circumstances. Frequently, Rights 

Commissioners found for the claimant on the bases that:

There was no valid reason given for dismissal at all, or,

The reasons provided by the employer were not worthy o f the claim ant’s dismissal, or. 

While there may have been a valid reason to dismiss the claimant on the facts, the 

manner in which the claimant was dismissed was a breach o f the Acts -  in many cases 

due to the em ployer’s failure to provide a proper, fair, bilateral investigation between the 

employer and the claimant employee with respect to the claim ant’s alleged 

misconduct.

On 9 occasions, Rights Commissioners ruled in favour o f employees on claims pertaining to the 

above issues, while in another 6 cases, the employer came to a monetary settlement with the 

claimant. On 5 occasions. Rights Commissioners ruled in favour o f the employer to the effect 

that the dismissal, or the manner in which the claimant had been dismissed, and / or the 

mechanisms afforded to the claimant, were fair and reasonable in the circumstances.

Other issues that arose relatively frequently were:

C laim ants a lleg ing  that se lection  processes for redundancy were flaw ed or unfair. Claim ants were successfu l 

in 5 out o f  7 claim s on this ground.
Fonner em p loyees w ho claim ed constructive dism issal by reason o f  a) their hours o f  work being dram atically  

reduced, or b) by being relocated to another w orkplace had m oderate success: one claim ant secured a 

favourable ruling, w hile tw o others settled with their fornier em ployer.

6

4

4

3

3

3

3

3



Results of Claims under the Unfair Dismissals Acts;

Win

(Uncontested
Act

by Win (in

Win Employer) part) Lost Settled Other N/
î

Unfair 

Dismissals 

Acts 1977-

2007 22 3 0 17 14 0 0

Unfair Dismissals Acts - Results

39%

31% 5%

I W in

I  W in (U ncon tested  by 
em ployer)

I Lost 

I Settled

It appears that a substantial number of employers involved in these cases failed to provide or' 

appreciate the importance o f  offering written, valid reasons for dismissal. Many o f these cascsi 

could have been avoided by providing and engaging in clearly-described, impartial disciplinary 

procedures which employees are fully aware of, preferably written into workers’ contracts of; 

employment.
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Organisation o f  Working’ Time Act Claims

Organisation of Working Time Act 

- Issues Number

Public Holiday Pay 29

Annual Leave 29

Breaks during work 22

Sunday work/ premium 15

Excess o f 48 hours per week 12

Notice o f hours o f  work 5

Rest periods between work 3

Victimised upon raising issue under 

the Act 1

The majority o f claims under the Organisation o f W orking Act concerned alleged breaches of 

more than one section o f the Act. Frequently, particularly in cases where the claimant had left the 

employment and was uncontested by reason o f the em ployer’s failure to attend the hearing, a 

number o f breaches would be alleged. 18 cases concerned alleged breaches o f three or more

sections under the Act, 12 cases concerned alleged breaches o f two sections o f  the Act and 20

cases concerned one alleged breach. Claimants were relatively successful compared with other 

Acts in getting a favourable result -  frequently, the cases were determined on the basis o f  simple 

failures on the part o f employers to facilitate compliance with the Act. At issue in a number of 

cases was a failure on the part o f  the employer to realise that the onus is on them to ensure that 

the employee attains all breaks, rest periods, holiday leave, or pay in lieu o f such etc.

Results  o f  C la im s u n d er  the O r g a n isa t io n  o f  W o rk in g  T im e  .Act:

Organisation o f 17 

W orking Time 

Act

17 3 7 6 0 0

83



Organisation of Working Time Act - 
Results

■ Win

■ W in (U ncontested by 
em ployer)

■ W in (in part)

■ Lost

■ Settled

■ Other

It appears that employers involved in these cases disregarded or were not aware o f all em ployees’
J

entitlements under the Act. Certain issues cropped up again and again, such as the provision o f  

annual leave, public holiday pay and ensuring that employees are afforded minimutn break 

periods during work.

Some claims were simple, straightforward breaches o f the Act that did not require much 

analysis on the part of the Rights Cominissioner. However, in more complicated cases, where 

evidence was contested, it appears that the einployer’s failure to keep written or electronic 

records on em ployees’ hours, breaks and pay was central to the Rights Commissioners ruling; in 

many instances, in favour o f  such claimants. It appears that many employers are unaware that the 

onus o f proof o f compliance with the Act is on them, and, in addition to being aware o f the 

provisions o f the Act and complying with it on a practical level, they should also ensure that they 

create and maintain a system o f record-keeping on em ployees’ hours, breaks and pay that makes 

it very clear to anyone who inspects such that they are in compliance with the Act.

12%
34%14%

6%

34%
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Terms o f  Employment (Information) Act Claims

Terms o f Employment 

(Inform ation) Act - Issues Number

No written contract provided 38

Insufficient notice o f change in 

contract 2

Cases under the Terms o f Employment (Information) Act largely concerned a very basic failure 

in compliance on the part o f  employers: the failure to provide a written contract o f  employment 

after the employee has worked for over two months. All too frequently in these cases, a simple, 

avoidable failure to provide such a contract led to the employer being penalised. Two cases (in 

one o f which the claimant was successful) concerned alleged failures by the employer to notify 

the employee o f change(s) in their contract. Many o f the cases under this Act were taken by 

claimants who had left the employment.

Resul t s (ti r i i i in i s  u i u k r  the  I (.rms of  Kmplo\  mcn t  ( inlorni i i l ion)  Act:

Win Win

Act I (Uncontested (in

! Win by Employer) part)

Terms of

Employment

(Information)

Act 1994 19 5 0

Terms of Employment 
(Information) Act - Results

■ Win

■ Win (U ncontested by 
em ployer)

■ Lost

■ Settled

Lost Settled Other N/A

7 11 0 0
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Payment o f  Wages Act Claims

Payment of Wages Act - Issues | Number

Non-payment o f general wages 40

Wage deduction without consent 24

Non-payment o f holiday pay 17

Non-payment o f notice pay 16

Non-payment o f bonuses / allowances / agreed extra

entitlements 14

Hours reduced without consent 4

Non-payment o f overtime pay 3

A substantial number o f  claims taken under the Payment o f W ages Act focussed on simple 

failures on the part o f  employers to provide payment agreed under the contract o f employment. 

40 o f the 82 cases analysed under this Act concerned allegations that the employer failed to pay 

wages earned by the claimant. 22 o f these cases concerned instances where the claimant had left 

the employment and the employer failed to attend the hearing, leading to an automatic, 

uncontested ruling in favour o f the claimant. In effect, the Rights Com m issioner’s ruling in these 

cases ‘rubber-stam ps’ the claim ant’s right to the wages. Employers have the right to appeal such 

a ruling to the Employment Appeals Tribunal within the pennitted statutory time frame o f 6 

weeks from the date the decision is communicated to the employer.

24 cases under this Act concerned allegations o f  wage deductions without the written 

consent o f the claimant -  these cases were more contentious than the above category, and w ere‘ 

determined largely on evidence as to whether the claimant had consented to such deductions. 7 o f  

these cases were settled by the parties on the day o f  the hearing, rather than by way o f a decision 

o f  the Rights Commissioner.

The remaining cases focussed largely on issues such as the non-payment o f holiday pay, and 

o f notice-pay -  these cases were, again, largely taken by claimants who had left employment, and i 

frequently the em ployer failed to attend the hearing, leading to an automatic ruling in favour ofj 

the claimant.
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RfsulC:  ot i a i m s  i i iu lcr  th e  P a \  nu'nt  o f  W ay e s  Ac t :

Win

(Uncontested
Act

by Win (in

Win Employer) part) Lost Settled

Payment 

of Wages

Act 21 27 4 15 13

Payment of Wages Act - Results

■ Win

■ Win (U ncontested by 
em ployer)

■ Win (in part)

■ Lost

■ Settled

■ N /A

A gain, as was the trend in respect o f  the Term s o f  E m ploym ent (Inform ation) A ct cases, and in 

m any instances under the O rganisation  o f  W orking T im e A ct, the m ain dow nfall o f  a num ber o f  

em ployers in cases taken by em ployees under this Act was the em ployer’s failure to keep clear 

records o f  pay to the claim ant. A substantial num ber o f  the cases could have been avoided sim ply 

by having in place a robust system  o f  record  keeping o f  em ployees’ pay. Not only is the burden 

o f  p ro o f on the em ployer to show  that the em ployee has been paid properly, but em ployers are 

also required by the Act to provide w ritten, confidential statem ents o f  pay to em ployees in the 

form o f  payslips including the fo llow ing inform ation: total gross w ages, the details o f  all 

deductions (for exam ple, PRSI, PA Y E and pension contributions), and their net pay after 

deductions.

G enerally  speaking, the claim s under this A ct in the analysed sam ple set alleged straigh t

forw ard breaches o f  its provisions. H ow ever, on a lim ited num ber o f  occasions, em ployers

2%

16% 26%

18%

5% 33%

Other N/A

0 2
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successfully demonstrated compliance with the Act, asserting that alleged non-payment o f wages 

or deductions allegedly not consented to by the employee were legitimate in the circumstances. 

Some o f these successful defences are outlined below:

Deductions in pay were in line with cuts negotiated, and consented to by the trade union 

representing the claimant employee,

The employer denied consenting to a pay raise for the claimant employee and the 

claim ant’s case fails for lack o f evidence o f such,

The claimant was not entitled to pay during legitimate, temporary lay-offs.

The employee was not entitled to notice because he / she left the employment o f  his / her 

own accord.

Protection o f  Employees (Fixed-Term Work) Act Claims

Fixed Term Workers Act Number

Entitlement to a contract o f  indefinite duration 19

Less favourable treatment o f  fixed-term worker in comparison to a permanent 

worker 4

Basis o f  terms o f contract o f  indefinite duration in contention 2

Date contract o f  indefinite duration should have commenced 1

Claims under the Protection o f Employees (Fixed-Term Work) Act largely focussed on whether' 

the employee was entitled to a contract o f  indefinite duration. These cases tended to be more 

contentious and complex than those taken under the other Acts analysed. Rights; 

Com m issioners’ rulings turned on very specific evidence as to the facts surrounding the nature o f  

the claim ants’ employment, and whether they satisfied the threshold o f  having been on various, 

fixed term contracts for a period o f  continuous employment for four years or more.

Frequently, the employer offered by way o f defence an “objective justification” for not 

providing a contract o f  indefinite duration to the employee claimant. The success o f  such a 

defence is very fact-specific to the individual case. Another point o f  contention that arose in these 

claims was determining whether the claimant was, as a matter o f  fact, in continuous employment 

with the same employer.

Other claims under the Act concerned allegations o f less favourable treatment o f fixed-tenrij
j

workers compared to workers who had contracts o f  indefinite duration, and disputes over thej 

tenns and conditions and start dates o f contracts o f indefinite duration which have been awarded, j
I

For further consideration o f  the com plexity o f  cases under the Protection o f  Em ployees (Fixed-Term  W ork) Act, see 
Peter W ard SC “Recent D evelopm ents in Caselaw on the Protection o f  Em ployees (Fixed Term W ork) Act 2003 ,” 
paper delivered to the Em ploym ent Law A ssociation o f  Ireland, 18 July 2012.



Results of Claims under the Protection of Employees (Fixed-Term Work) Act:

Act

Protection

of

Employees 

(Fixed- 

Term 

Work) Act 

2003

Win

Win

(Uncontested 

by Win

Employer) part)

(in

Lost Settled ■ Other N/A

10 10

Protection of Employees (Fixed- 
Term Worli) Act - Results

9%

46%

45%

I Win 

I Lost 

I Settled

Many o f these cases turned on complex issues o f fact and circumstances. Some employers

demonstrated compliance under this Act within the sample set o f claims by demonstrating or

asserting that they provided “objective grounds” for providing further fixed-term contracts to the

employee where they might otherwise ordinarily be required to provide a contract o f indefinite

duration. Alternatively, the employer established that the employee was not in continuous service

for the four years required because he / she worked for different entities (even if  the various

employer entities were under the auspice o f the same overarching body). On other occasions, the

employer demonstrated that contracts that were alleged to have been fixed-teiTn contracts were,

in fact, contracts o f  indefinite duration with specific stipulations as to their expiry upon a certain

event occurring -  for instance the return o f another employee who had previously held the post.

Finally, some employers provided objective grounds for treating employees on fixed-term
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contracts less favourably than those on permanent contracts, demonstrating that these grounds 

were for the purpose o f achieving a legitimate objective o f the employer.

Industrial Relations Acts Claims

Industrial Relations Acts - Issues |  Number

Challenging disciplinary action taken by the em ployer against the 

claimant 11

Salary issues 5

Promotion / opportunity issues 5

Regularising ‘acting-up’ arrangements 3

Allowances 3

Early retirement / redundancy payment issues 3

W orking hours 2

Contract o f  Indefinite Duration issue 2

Salary comparable to equivalent employee 2

Pay methods 2

Challenging quality o f grievance procedures which claimant 

initiated 1

Return to work following sick leave 1

Claims taken under the Industrial Relations Acts are, by their nature, a ‘m ixed-bag’ in the sense' 

that they concern issues pertaining to standards expected o f  the employer by reason o f voluntary: 

agreements between the employer and the employee(s), rather than minimum rights expressly  

provided for by legislation. Despite the open-ended nature o f  claims pursued under the Acts, it: 

was interesting to note that certain trends emerged in the analysis o f  the sample o f 40 cases taken i 

under the Acts, showing that certain issues were particularly prominent. 11 o f the 40 cases, 

studied concem ed challenges to some fonn o f disciplinary action taken against the claimant b y  

the employer. Issues under this particular heading included, for example, whether an em ployee’s! 

misconduct deserved a “final warning,” the right to representation at a disciplinary hearing,| 

whether procedures for docking pay were legitimate, and whether there was bias in a disciplinary 

investigation.

Other prominent issues concemed salary issues and issues pertaining to opportunities and 

promotion within the workplace, such as; claims by employees that they deserved to be put on a 

higher pay scale, whether fair opportunity and notice was afforded to employees vis-a-vis internal 

promotions, whether pay levels reflected the training or expertise o f the claimant employee, and 

whether performance evaluation mechanisms provided by the employer for the purposes of

internal promotion were fair in the circumstances.
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Results of Claims under the Industrial Relations Acts:

Win ’

(Uncontested
Act

by W in (in

Win Employer) part) Lost Settled Other N/A

Industrial

Relations

Acts 12 1 4 12 3 8 0

Industrial Relations Acts - Results

■ Win

■ W in (U ncontested by 
em ployer)

■ W in (in part)

■ Lost

■ Settled

■ Other

■ N /A

2.4.4 Results of All Claims

The results of the sample of the 292 cases pointed to quite high success rates for employees 

overall. Out of all the claims analysed, employee claimants either won outright, or won in part in 

56% of the cases. Einployee claimants lost in 23% of cases. 17% of cases were settled on the day 

of hearing or almost immediately afterwards, 4% were categorised as “other” {e.g. a 

recoiTimendation by the Rights Commissioner to go back to collective negotiations) or “N/A.” 

The table below shows the breakdown in results under the various Acts. Claimants were most 

successful under the Organisation of Working Time Act; (74% success rate), while claimants 

were least successful under the Industrial Relations Acts: (42% success rate). O f further interest 

is the particularly high instance of uncontested wins under the Organisation or Working Time Act 

and the Payment of Wages Act at 34% and 33% respectively.

20% 30%

8%

10%
30%

2%
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Breakdown o f  Results o f  the Hearings:

Win

Act
(Uncontested

by W in (in

Win Employer) part) Lost Settled Other N/A

Industrial

Relations

Acts 12 1 4 12 3 8 0

Organisation  

of W orking 

Time Act 17 17

n

3 7 6 0 0

Payment of 

W ages Act 21 27 4 15 13 0 2

Protection of 

Employees 

(Fixed-Term  

W ork) Act 

2003 10 0 0 10 2 0 0

Terms of 

Employment 

(Information) 

Act 1994 19 5 0 7 11 0 0

Unfair 

Dismissals 

Acts 1977- 

2007 22 3 0 17 14 0 0

All Acts 101 53 11 68 49 8 2
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All Claims - Results

■ Win

■ Other

■ Win (Uncontested by 
employer)

■ Win (in part)

■ Lost

■ Settled

■ N/A

2.4.5 Times Between Hearings and Decisions or Recommendations of Rights 

Commissioners

The average lim e betw een a hearing and a decision or recom m endation o f  a Rights 

C om m issioner w as 74 days (cases w here the parties settled were excluded for the purposes o f  

com piling this statistic). Settlem ents w ere reached on the day o f  hearing, or very soon after the 

hearing in an average o f  17% o f  all claim s analysed. The tim es are set out below , outlining trends 

for each o f  the Acts. Paym ent o f  W ages A ct claim s had the shortest average length o f  time 

betw een a hearing and a decision / recom m endation o f  the Rights Com m issioner: 66 days, while 

claim s under the Protection o f  Em ployees (F ixed-Term  W ork) Act had the longest average length 

o f  tim e for such: 82 days. W hile som e o f  the delays, both before and after hearing can be caused 

by extraneous circum stances outside o f  the control o f  the Rights C om m issioner, it appears that 

m ore could and should be done to reduce the tim e betw een hearing and ruling. A rguably, in some 

circum stances, the delays in delivering a decision  or recom m endation are contrary to EC H R  and 

EU legal authorities.^^*

F o r fu rth er d iscu ssio n , see 2 .2 .6  S ystem atic  D elay  below , at 77, in p a rticu la r  the co m m en ts  o f  D r S io fra  O ’L eary , at

78 .
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Act

Total

Number

of

Hearing
s

:

N/A

on

Decisi
on

Date

1 Settled at / 

immediately 

after 

hearing

I

% of 

settled 

cases

Shortest time 

between a 

hearing and a 

decision / 

recommendation 

(in days)

Longest time 

between a 

hearing and a 

decision / 

recommendation 

(in days)

Average length 

of time 

between a 

hearing and a 

decision / 

recommendation 

(in days)

In d u s tr ia l

R elations

Acts

40 3 3
7 .50

%
27 177 74

O rg an isa tio

n of 

W ork ing
50 2 6 12% 6 148 73

T im e Act

P aym en t of 

W ages A ct
82 1 13

15.90

%
7 141 66

P ro tection  of

Em ployees 

(F ixed-T erm  

W ork ) Act

22 0 2
9.10

%
49 148 82

2003

Terms of

E m ploym ent

(In fo rm atio
42 0 11

26 .2 0

%
9 145 75

n) A ct 1994

U nfa ir 1
D ism issals 

A cts 1977-
56 3 14 25% 42 155 73

2007

All Acts 292 9 49 17% N /A N /A 74 '

The average time between a Rights Commissioner hearing and the date o f a decision orj 

recommendation where employees won without contest due to non-attendance o f  the respective 

employer is outlined below. The length o f time to deliver a ruling was higher than the average of| 

all claims. The average length o f  time in cases where the employer failed to attend, and the, 

employee won uncontested was 82 days:
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Act

Average time between hearing and date of 

decision or recommendation where employee 

won without contest (days)

Industrial Relations Acts 

Organisation of Working Time Act

Unfair Dismissals Acts

111

68

Payment of Wages Act 61

Protection of Employees (Fixed-Term  

Work) Act N/A

Terms of Employment (Information)

Act 88

!1

All Acts 82

2.4.6 Employers’ Prior Knowledge of a Claim Being Made Against Them

All claims were analysed to detemiine whether the employee informed their employer of their 

intention to lodge a complaint in advance o f doing so. Employees infonned their employers of 

such in 53% of claims. They were least likely to infonn their employer in claims under the Unfair 

Dismissal Act (39%) and most likely to inform them of claims under the Protection of Employees 

(Fixed-Term Work) Act (91%).

Yes

(Number
Act

and %

of total) No No information
. — X    -  ■ J

Industrial Relations Acts 26 (65%) 5 9

Organisation of Working

Time Act 21(42% ) 11 18

Payment of Wages Act 44 (54%) 27 11

Protection of Employees

(Fixed-Term Work) Act 20(91% ) 2 0

Terms of Employment

(Information) Act 21(50%)) 9 12

Unfair Dismissals Acts 22 (39%) 10 24

154

All Acts (53%) 64 74
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2.4.7 Levels of Representation

Levels of representation amongst employee claimants and employer respondents were analysed. 

Overall, it was found that employees had higher levels of representation than employers. 

Employees had a representative in 64% of cases, while employers had representatives in 55% of 

cases.

Levels o f  representation amongst employees:

Claimant employees had the highest levels of representation in claims under the Protection of 

Employees (Fixed-Term Work) Act 2003: 90% had representation. Claimant employees had the 

lowest levels of representation in claims taken under the Payment of Wages Act: 45% had 

representation. The following table outlines levels of representation amongst employees for 

claims under each of the Acts:

Act

Yes

(Number 

and %

of cases) No N/A

Industrial Relations Acts
36 (90%) 4 0

Organisation of Working Time Act
28 (56%) 20 2

Payment of Wages Act 

Protection of Employees (Fixed- 

Term Work) Act 2003 

Terms of Employment

(Information) Act 1994 28 (66%) 13

20(91% ) 1

37 (45%) 43 2

Unfair Dismissals Acts 1977-2007

All Acts

39 (70%) 16

188

(64%) 97 7
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T h e fo llo w in g  p ie  ch art is a g rap h ic  o f  rep rese n ta tio n  am o n g st em p lo y ees  fo r  all the c la im s in 

p e rc en ta g e  form ;

Levels of Representation amongst 
Employees

3%

■ Yes

■ No

■ N/A

Type o f Representatives used by Claimant Employees:

T h e s tudy  a lso  an a ly se d  the  b rea k d o w n  o f  w hat type o f  rep re se n ta tio n  c la im an t em p lo y ee s  u sed  

w'hen th e y  d id  re ly  on such. T he v as t m a jo rity  o f  rep re se n ta tiv es  on  b e h a lf  o f  em p lo y ees  w ere  

so lic ito rs  o r trad e  un io n  rep rese n ta tiv es , co m p ris in g  a co m b in ed  to ta l o f  81%  o f  the  to ta l n u m b er 

o f  em p lo y ee  rep re se n ta tiv es . B e lo w  is a p ie  ch a rt b rea k in g  d o w n  the  type  o f  rep re se n ta tiv es  u sed  

by  th o se  em p lo y ee s  w ho  d ec id e d  to  re ly  on  such:

Employees’ Representatives -

■ Solicitor

■ Barrister

■ Solicitor and Barrister

■ Trade Union

■ Solicitor and Trade Union

■ Employment Consultants

■ Interpreter

■ Citizen Advice Group

T h e fo llo w in g  is a b rea k d o w n  o f  re p re se n ta tiv es  u sed  by  em p lo y ees, sp ec ific  to  each  A ct:

All Claims
5%

lo/„ 4% 3%
1 %

45%

36%

5%

0%

33%

64%
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Type o f R epresentation  -  E m p loyees’ representatives

Representation 

for E m ployees
Solicitor

1

Solicitor

and

Barrister |  Barrister

Trade 

1 Union

1 Solicitor 

and 

Trade 

Union

t-mploymcnt

Law

Consultancy

Firm Interpreter

Citizen

Advice

Group

t— ~

j N/A

Industrial
R elations
Acts 1 0  0 3 6 0 0 0 0 0

O rganisation  
o f W orking  
T im e Act 14 1 3 5 0 2 0 2 1

Paym ent o f  
W ages A ct 14 0  3 15 0 2 0 2 1

Protection o f  
Em ployees  
(F ixed-T erm  
W ork) Act 13 0  3 2 2 0 0 0

T erm s o f  
E m ploym ent 
(Inform ation) 
Act 13 0  1 9 0 2 0 2 1

Unfair
D ism issals
Acts 21 0  0 13 0 1 1 1 2

All Acts 76 1 10 78 2 9 1 7 5

Im pact o f  a claim ant em ployee having a representative on cases’ outcom es:

The impact o f  representation upon em ployees’ chances o f  success was relatively low. The 

average success rate o f employees represented was 70%. The average success rate o f employees 

who were not represented was 63%.^’’’

The follow ing table sets out success rates o f  claim ant em ployees with representation as against claim ant em ployees 
w ithout representation. The third colum n outlines the average success rate. Success rates for the purposes o f  thisi 
analysis are com piled using the follow ing param eters:
Those who were deem ed successful: ie:

Those who won outright.
Those who won in part.
Those who settled in their favour, 

and those who were unsuccessful: ie'.
those who lost their case outright.

Those who won their claim  uncontested, or those whose results were unclear or were unavailable were all excluded 
from this analysis, as these groupings do not go to determ ine the impact o f  representatives (or not having a 
representative) on the outcom e o f  the case. The findings under these criteria show  that em ployees both with and 
without representation were successful in 68%  o f  cases. Those who were represented were successfiji in 70%  o f  cases, 
while those who were not represented were successful in 63%  o f  cases. This dem onstrates that an em ployee who has i 
representative is statistically m ore likely to win a case, perhaps by arguably quite a small difference.
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Levels o j representation amongst employers:

Respondent employers had the highest levels o f  representation in claims under the Protection o f  

Employees (Fixed-Term Work) Act 2003: 86% had representation. Respondent employers had 

the lowest levels o f  representation in cases taken under the Payment o f  W ages Act: 43% had 

representation. The follow ing table outlines levels o f  representation amongst respondent 

employers for claims under each o f  the Acts:

Paym ent of W ages Act: Total under Act

Represented wins 22 U nrepresented wins 13 W ins 35

Represented losses 8 U nrepresented losses 9 Losses 17
74 62 67

Represented success rate % U nrepresented success rate % General success rate %

Industrial Relations Acts Total under Act

Represented wins 17 U nrepresented wins 2 W ins 19

Represented losses 12 U nrepresented losses 2 Losses 14
59 50 58

Represented success rate % U nrepresented success rate % General success rate %

Unfair D ism issals Acts Total under Act

Represented wins 29 U nrepresented wins 6 W ins 35

Represented losses 10 U nrepresented losses 7 Losses 17
74 46 67

Represented success rate % U nrepresented success rate % General success rate %

Protection of Em ployees (Fixed-Term  W ork) Act 2003 Total under Act

Represented wins 12 U nrepresented wins 0 W ins 12

Represented losses 8 U nrepresented losses P 1 Losses 9
60 57

Represented success rate % U nrepresented success rate 0% General success rate %

Term s o f Em ploym ent (Inform ation) Act 1994 Total under Act

Represented wins 20 U nrepresented wins 9 W ins 29

Represented losses 4 U nrepresented losses 3 Losses 7
83 75 80

Represented success rate % U nrepresented success rate % General success rate %

O rganisation of W orking Tim e Act Total under Act

R epresented wins 12 U nrepresented wins 12 W ins 24 __* 1

R epresented losses 5 U nrepresented losses 3 Losses

71 80 75
Represented success rate % U nrepresented success rate % General success rate %

Average represented success 70 Average unrepresented success 63 Average general success 68
rate (all Acts) % rate (all Acts) % rate (all Acts) %
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Act Yes No N/A

Industrial Relations Acts
26 (65%) 9 5

Organisation of Working Time Act
18(36% )

Payment o f  Wages Act 35  (4 3 %)

Protection o f Employees (Fixed-Term

W ork) Act 19(86% )

Terms o f  Employment (Information)

Act I 21 (50%)

Unfair Dismissals Acts

All Acts

30 2

46 1

3 0

19 2

40(71% ) 14 2

1 5 9 (55%) 121 12

The following pie chart is a graphic o f representation amongst employers for all the claims in 

percentage form:

Levels of legal Representation 
amongst Employers

4%̂

41%
55%

■ Yes

■ No

■ N/A

Type of Representatives used by Claimant Employers:

The study also analysed the breakdown o f what type o f representation respondent employers used 

when they did rely on such. The majority o f representatives on behalf o f employers can be 

broken down into three categories; 34% were solicitors, 26%) were representatives from IBEC 

and 18%) o f representatives were in-house or from internal human resources personnel. Below is 

a pie chart breaking down the type o f representatives used by those employers who decided to 

rely on such:
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Employers’ Representatives - 
All Claims

■ Solicitor

■ Barrister

34%
/ 26%

9% 18%

2%

I  Solicitor and Barrister

I  In House Representation / 
Human Resources

I  Employm ent Law 
Consultancy Firm

IIBEC

I  Business Federation other 
than I BBC

I  Accountant

•  Liquidator

■ N/A
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The following is a breakdown o f representatives used by employers, specific to each Act: 

Type of Representation -  Em ployers’ Representatives

R eprescntat Sol Ba Solicitor In House

1 Em ploy 

m ent 

Law 

Consult

B usiness

Federation Acc Liq N

ion for icit rris and Representation / ancy other than ount uid /

Em ployer or ter B arrister Hum an Resources Firm IBEC IBEC ant ator A

Industrial

Relations

Acts 2 0 1 13 0 10 0 0 0 0

Organisation 

o f  W orking 

T im e Act 9 0 0 1 3 3 1 0 0 1

Paym ent o f  

W ages Act 15 0 1 2 4 8 2 0 1 2

Protection

o f

Em ployees

(Fixed-

Term

W ork) Act 5 0 0 7 0 4 3 0 0 0

Term s o f  

Em ploym e 

nt

(Infom iatio

n) Act 5 0 0 1 4 8 1 1 1 0

U nfair

D ism issals

A cts 1 8 0 2  4 4 8 2 0 0 2

All Acts 54 0 4 28 15 41 9 1 2 5

Impact o f a respondent employer having a representative on cases’ outcomes:

The impact o f  representation upon em ployers’ chances o f success was quite notable. The average 

success rate o f employers who were represented was 38%. The average success rate o f  employers 

who were not represented was 19%.^°°

The follow ing table sets out success rates o f  em ployers with representation as against claim ant em ployers without 
representation. The third colum n outlines the average success rate. Success rates for the purposes o f  this analysis arc 
com piled using the follow ing param eters:
Em ployers who were deem ed successful:

where claim ant lost their case outright,
Those who w ere deem ed unsuccessful (fi'om the point o f  view  o f  the employer): i.e.:
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2.4.8 Further Criticisms of the Outcomes of the Rights Commissioner Service

Uncontested Hearings

18% of hearings were not attended by the employer, leading to an uncontested ruling in favour of 

the claimant. Perhaps both parties to a dispute would be better served if the Service contacted 

both parties in the days leading up to a scheduled hearing by phone to ask if they intended to 

attend such. It remains open to research to establish if successful claimants in these hearings 

actually receive money/ compensation owed to them.

where claimant won outright, 
where claimant won in part, 
where claimant settled in their favour,

Claim ants who won their claim uncontested, or those whose results were unclear or were unavailable were all excluded 
from this analysis, as these groupings do not go to determine the impact o f  representatives (or not having a 
representative) on the outcome o f  the case. The findings under these criteria show that employers both with and 
without representation were successful in 32% o f  eases. Statistically, employers were found to be twice as likely to 
succeed if  they had representation at their disposal: those employers who were represented were successful in 38% of 
cases, while those who were not represented were successful in 19% o f  cases.

Paym ent of Wages Act: Total under Act

Represented wins 10 Unrepresented wins 5 Wins 15

Represented losses 25 Unrepresented losses 13 Losses 38
29 28 28

Represented success rate % Unrepresented success rate % General success rate %

Industrial Relations Acts Total under .Act

Represented wins 14 Unrepresented wins 1 W ins 15

Represented losses 10 Unrepresented losses 7 Losses 17
58 13 47

Represented success rate % Unrepresented success rate % General success rate %

Unfair Dismissals Acts Total under Act

Represented w'ins 14 Unrepresented wins 4 Wins 18

Represented losses 24 Unrepresented losses 9 Losses 33
37 31 35

Represented success rate % Unrepresented success rate % General success rate %

Protection of Employees (Fixed-Term Work) Act 2003 Total under Act

Represented wins 8 Unrepresented wins 2 Wins 10

Represented losses 11 Unrepresented losses 1 Losses 12
42 67 45

Represented success rate % Unrepresented success rate % General success rate %

Term s of Employment (Information) Act 1994 Total under Act

Represented wins 6 Unrepresented wins 1 Wins 7

Represented losses 15 Unrepresented losses 13 Losses 28
26 20

Represented success rate % Unrepresented success rate 7% General success rate %

Organisation of W orking Time Act Total under Act

Represented wins 7 Unrepresented wins 0 W ins 7

Represented losses 11 Unrepresented losses 13 Losses 24
39 23

Represented success rate % Unrepresented success rate 0% General success rate %
Average represented success 38 Average unrepresented success 19 Average general success 32
rate (all Acts) % rate (all Acts) % rate (all Acts) %
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Quality o f  the decisions /  recommendations o f  Rights Commissioners 

Reasoning behind Rights C om m issioner’s decisions / recom m endations

Criticism could be made o f the thoroughness o f  the reasoning outlined in some o f the decisions 

and / or recom m endations made by Rights Com m issioners. On occasion, the forniat o f  Rights 

Com m issioners’ rulings com prised a recitation o f  the facts, a statement o f  the main contributions 

o f  evidence from both sides, and then a conclusion in favour o f  one side, using language such as 

“based on the evidence, I fmd fo r ...” or “breaches o f  the legislative provisions occurred, I find 

fo r ....” Arguably, such language does not provide enough substance to users o f  the Service, 

particularly i f  one side wishes to appeal a ruling. An extension o f  the right to fair trial under the 

European Convention o f Human Rights is a right to a reasoned judgm ent -  perhaps on 

occasion, Rights C om m issioners’ rulings fail to live up to this standard. On one occasion, a 

Rights Com m issioner refused to provide further clarity on a recom m endation following its issue 

-  this may well have been understandable and rational in the circum stances given that the Rights 

Com m issioner may not have wanted to bring into question the finality o f  the ruling, but 

nevertheless, it begs the question why a user o f  the Service should be uncertain o f  a ruling’s 

tenns.

Q ualitj o f written rulings

On occasion, some decisions and recom m endations o f  Rights Com m issioners contained a num ber 

o f  avoidable spelling and gram m atical errors. This could lead to negative perceptions as to 

quality control within the Service -  rulings should be proof-read before being issued.

Separate rulings for same dispute

W here a dispute between parties is held at one hearing and it concerns claim s under more than 

one Act is there a need for separate w ritten decisions or recom m endations to be handed down?

Administrative inefficiencies

There were certain cases that perhaps did not have had to go to a full hearing and could have 

been struck out in advance.

On one occasion, a Rights Com m issioner ruled that a decision had already been issued on 

the dispute betw een the two parties at the hearing on another occasion under a separate Act. This 

should have been spotted by adm inistrative staff before it came to full hearing a second time. 

Seven cases analysed fell at hearing because the claim was not filed under the correct piece o f 

legislation. One case, held in Cork, with legal representatives on both sides fell at the hearing 

because the case was not submitted under the correct Act. These cases could have been struck out 

with the assistance o f adm inistrative staff earlier in the process w ithout the need for a hearing.

This duty is clearly expressed in Hadjianastassiou  v Greece 12945/87 [1992] ECHR 78.
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Uncontested Hearings

18% o f hearings were not attended by the employer, leading to an uncontested ruling in favour o f 

the claimant. Perhaps both parties to a dispute would be better served if  the Service contacted 

both parties in the days leading up to a scheduled hearing by phone to ask if  they intended to 

attend such. It rem ains open to research to establish if  successful claim ants in these hearings 

actually receive m oney/ com pensation owed to them.

2.4.9 Conclusions on the Survey of the Rights Commissioner Service

The research outlines the main issues that arise before Rights Com m issioners at hearing. 

Throughout the analysis o f  the cases, it was evident that basic failures by em ployers to comply 

with clear m inimum standards set out in legislation were the root cause o f  a substantial number, 

if  not the majority o f  cases. This research elucidates where and why breaches are occurring and 

how Rights Com m issioners will decide cases on such matters.

The research study highlights the consequences and costs o f  rulings being made against 

employers, which are all too frequently appear dem onstrably avoidable, m ainly through an 

understanding and application o f the law and clear record keeping.

2.4.10 Survey - User Representatives’ Views on the Rights Commissioner Service
User representatives expressed dissatisfaction with all four o f  the above facets o f  the Rights

Com m issioner Service. The Service rated particularly poorly on the quality o f  its written rulings 

and on the consistency o f  rulings.

There were almost as many participants satisfied as there were dissatisfied with the 

administrative and claims processing ability o f  the Rights Com m issioner Serv'ice: 32 participants 

were either satisfied or very satisfied with such, compared to 35 either dissatisfied or very 

dissatisfied. This not entirely negative reaction may be somewhat surprising given that there has 

been prominent criticism o f  long waiting lists for hearings before Rights Com m issioners in the 

past,^°^ as well as other inefficiencies within the Service:

The Department o f  Jobs. Enterprise and Innovation now says that there is no baclclog for hearings at the Rights 
Commissioner Service. See the Workplace Relations Reform Quarterly Newsletter, available from 
http://w 'ww.workplacerelations.ie/en/media/W R%20Reform% 20Qtr% 20Newsletter% 20No% 201%20of% 2020I2.pdf, 
at 3, (visited 24 July 2012),
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How would you rate  the  Rights 
Commissioner Service under the  

following categories: - 
Administration /  Processing of 

claims

Very Satisfied !(■ 

Satisfied !■ 

Neutral !■ 

Dissatisfied IK 

Very dissatisfied ii ii 7

28

ii 28
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There was a slight overall dissatisfaction on the question o f  the com petence o f  the Rights 

Com m issioners themselves. W hile this cannot be described as a good result - 43 o f  the 103 

participants said they were either dissatisfied or very dissatisfied with the com petence of the 

Rights Com m issioners - it should be noted that 38 participants did express satisfaction:

How would you rate the  Rights 
Commissioner Service under the  

following categories: - Competence 
of Rights Commissioners

Ver>' Satisfied 

Satisfied

Neutral |i 

Dissatisfied | | i  

Very dissatisfied

18

34

i i  36
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Both anecdotally, and in the narrated comments from practitioners and other representatives, 

criticism concerning the com petence o f Rights Com m issioners frequently focussed on the lack o f 

clarity as to the reasoning behind the actual result or award itiade. For exam ple, one barrister 

remarked; “ [t]he majority o f  decisions from Rights Com m issioners are o f  no help to practitioners 

in term s o f  understanding the underlying reasoning.”

There was a strong expression o f dissatisfaction w ith the decision-m aking o f  Rights 

Com m issioners, both in tenns o f  the quality o f  written rulings and the consistency o f their 

decision making.
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53 partic ipan ts w ere either d issatisfied  or very  d issatisfied  w ith  the quality  o f  the R ights 

C o m m iss io n ers’ w ritten  decisions, com pared  w ith  25 w ho w ere satisfied o r very satisfied:

How would you rate the Rights 
Commissioner Service under the 
following categories: - Quality of 

Rights Commissioners' written 
rulings

Very Satisfied liiiMi 3. , ; i

Satisfied 22

Neutral 21

Dissatisfied 38
Very dissatisfied 15

0 5 10 15 20 25 30 35 40

S im ilarly , ano ther area w hich w as heav ily  critic ised  w as the consistency  o f  the R ights 

C o m m issio n ers’ ru lings. 55 partic ipants w ere e ither d issatisfied  or very d issatisfied  and only  17 

partic ipan ts w ere satisfied  or very sa tisfied  w ith  the consistency  o f  the R ights C o m m issio n ers’ 

ru lings;

How would you rate the Rights 
Commissioner Service under the 

following categories: - 
Consistency of Rights 

Commissioners' rulings
Very Satisfied M 1

Satisfied 16

Neutral 27
Dissatisfied 37

Very dissatisfied
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C erta in  so licito rs rem arked  on the quality  and consistency  o f  decision  m aking  and 

percep tions o f  b ias in favour o f  workers^®^ by R ights C om m issioners.

Solicitor:
O ne issue is around the lack o f  a c lear h ierarchy  and a co rresponding  lack o f  regard for the  usual p recedential 

rules. A t a hearing  I attended, a R ights C om m issioner com m ented  'w e ll tha t m ay be the v iew  o f M r  Justice  X 
but it is not m in e .' follow ed by ' i f  you 're  not satisfied, you can appeal m e to M r Justice  X .' T here is a 

su rprising  lack o f  ju d ic ia l rev iew  o f  em ploym ent "adjud icato rs’ g iven the often erratic nature o f  R ights 

C om m issioners.

Solicitor:
R ights C om m issioners in particular, but also on considerab le  occasions the EA T and E quality  T ribunal, seem  

to forget that they  are there to m ake an unbiased decision  on the facts. Too often these bodies seem  to 
sym pathise  with claim ants and decide to give them  "a few  th o u san d ' o r  m ore, even w here the facts don't
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Overall, the Rights Commissioner Service did not fare particularly well in the eyes of user 

representatives. Issues of consistency and the quality of the written rulings were seen as the main 

weaknesses in the Service.

2.4.11 Other Criticisms of the Rights Commissioner Service

The following outlines criticisms o f the Rights Commissioner Service, including those made in 

submissions to the Review Group and elsewhere, concerning the procedures, administration, 

appointments, effectiveness and jurisdictional remit of the Service.

Procedural Criticisms o f  the Rights Commissioner Service

A  number of criticisms were made of the practical day-to-day functioning o f the Rights 

Commissioner Service by groups who submitted to the Review Group o f Employment Rights 

Bodies. These ranged from pre-hearing procedures, the facilities available for hearings and the 

appropriateness of the approaches taken by Rights Commissioners.

In relation to scheduling and pre-hearing issues, the Small Firms Association (SFA) 

suggested that businesses representing themselves are “issued with a date, at very short notice"’ 

and that “often this approach results in the key decision-maker within the business being unable 

to even attend and defend themselves.” ®̂̂ IBEC suggested that staff at the Rights Commissioner 

Service “should have some familiarity with the regions and the principal representatives involved 

enabling more efficient scheduling o f c a s e s . T h e  ICTU suggested that a drawback to the 

Rights Commissioner Ser\'ice was the inability of a Rights Commissioner to investigate prior to 

holding a hearing (e.g. the power to visit a site or workplace as part of an investigation).^®’

In relation to facilities and resources available for hearings, IBEC suggested there was a 

need to improve the facilities for Rights Commissioner hearings -  in particular that “the current 

facilities can sometimes lack privacy and preservation o f confidentiality is often difficult.” ”̂* The 

ICTU and the Small Firms Association called for improvements in the Service's 

administration, although resources have been bolstered since the Report was published. 

Despite these “discernible improvements” it is recognised that “it still operates at a relatively 

basic level.”'’

support any award. These awards may appear low but cumulatively they are costly to employers and
encourage claimants to take a punt in the hope that an employer will settle. It is becoming a massive put-off
for foreign clients in my opinion.

Department o f Enterprise, Trade, and Employment, Report o f  Review Croup on the Functions o f  the Employm ent 
Rights Bodies (Volume 2), (2004), Submission by Small Firms Association, 22.

Ibid, IBEC, 13.
Ibid, Submission by ICTU, at 6.
Ibid, Submission by IBEC, at 14.
Ibid, Submission by ICTU, at 6, and Submission by SFA. at 22.
Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008), at

62.

108



In terms o f user satisfaction, FLAC described the Riglits Com m issioner Service’s tracic 

record as “a bit o f a mixed b ag ."^ "  In 2007, tiie Labour Relations Com m ission’s User 

Satisfaction Survey revealed a positive assessm ent o f  the Service with 68% o f respondents either 

‘satisfied’ or ‘very satisfied’ with the S e r v i c e . T h i s  should be read in conjunction with the 

statistic that in approximately 85% o f Rights Com m issioner hearings, the Rights Com m issioner 

fmds in favour o f  the claimant.

The m anner in which Rights Com m issioner hearings are conducted has been the subject o f 

criticism. W hilst Rights Commissioners largely deal w ith issues pertaining to the vindication and 

enforcem ent o f rights, FLAC question whether it is appropriate for Rights Com m issioners to 

settle such disputes in a conciliatory manner as opposed to a vindicator o f  individual’s 

employm ent rights.^''*

2.4.12 Criticisms of Hearings before Rights Commissioners

The following is the w riter’s own critical analysis o f  the practice and procedures o f hearings 

before Rights Commissioners, based on attendance at hearings in 2009 and 2010.

Hearing - November 2009

This hearing concerned a claim which arose from a breakdown and eventual term ination o f  an 

em ploym ent relationship between an adm inistrative worker and her employer, a charity 

organisation. The claimant had a num ber o f  grievances relating to the m anner in which she was 

treated in the lead up to the breakdown o f the relationship. These included potential claim s for 

constructive dismissal under Unfair Dismissals Act 1977-2007, a personal injuries claim for 

bullying, a claim o f discrimination on the grounds o f sexual discrim ination and a claim o f  sexual 

harassm ent through the Employment Equality Acts 1998-2011, and a breach o f  the T enns of 

Employm ent (Infonnation) Act 1994.

One o f  the central criticisms o f the Rights Com m issioner Service is the view that because 

there are so m any individual pieces o f  em ploym ent legislation, the overall employment dispute 

resolution service to resolve a dispute becomes a relatively-protracted process; frequently 

requiring hearings before m ultiple fora. In this instance, the hearing before the Rights 

Com m issioner concerned the issue arising under the Terms o f Em ploym ent (Inform ation) Act

/bid. Submission by FLAC, 243.
Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-selling, (Oak Tree Press, 2008), at

63.
Ibid., at 60.
FLAC comment:

It may be argued that in certain cases there has been too much concentration on the conciliation approach 
involving a "something for everjone' result and not enough on the rights and wrongs o f  the dispute in 
question. It may be argued, for example, that there has been too much concentration on settlements. 

Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 2). (2004), Submission by FLAC, at 243.

Paul Teague and Damian Thomas, Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008), at
63 .
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1994. The hearing dealt solely with this very finite, specific aspect o f  the claim ant’s overall 

potential claim. At the beginning o f the hearing, the Rights Com m issioner referred to the other 

issues mentioned above, and adverted to the possibility o f  potential litigation in other fora, under 

other pieces o f  em ploym ent legislation. He flagged at the outset that he was bound to confine his 

jurisdiction and the param eters o f  the evidence before him during the hearing to the sole issue o f 

com pliance with the terms o f  the 1994 Act, despite being fully aware that the situation which 

gave rise to the claim ant’s grievances involved a range o f  other issues.

A second point o f  note was that both parties were represented by solicitors, and a substantial 

am ount o f  the hearing involved discussion exclusively betw een the Rights Com m issioner and the 

solicitors for both parties, rather than engaging the claim ant and the respondent in dialogue 

them selves. In effect, the solicitors took a more active role in m aking the case than their clients. 

Finally, the Rights Com m issioner called the solicitors for both parties outside the room o f  the 

hearing, and hosted an informal corridor m eeting, asking them if it was possible to ‘strike a 

com prom ise’ for both parties. Both the claimant and respondent remained in the hearing room, 

and were not consulted in this regard, nor were they given the opportunity to im m ediately instruct 

their solicitors at this point. W hen these negotiations failed, the Rights Com m issioner m ade an 

award in favour o f  claim ant under the terms o f  the 1994 Act.

The m anner in which the claim ant’s case was conducted had two central flaws;

the Rights Com m issioner was confined to adjudicating on one small issue under one 

piece o f em ploym ent legislation on the basis o f  evidence specific to that issue, rather 

than having the opportunity to hear the ‘big picture’.

the hearing was dictated largely by dialogue and ad-hoc negotiations between the 

solicitors o f  the respective parties, largely w ithout the input o f  their clients.

On the latter point, it is subm itted that the central role given to the solicitors in the hearing 

conflicts with the ideals and aims o f  a hearing before a Rights Com m issioner -  to provide a 

client-focussed, inexpensive, dispute resolution m echanism. Here, both parties felt the need to be 

legally represented and incur legal expenses, regardless o f  the outcome. The m anner in which this 

hearing was conducted suggested that having a solicitor undoubtedly was an advantage, and 

arguably seen as necessary in the circumstances. For the winning claim ant, the award m ade to her 

was offset substantially by having to pay legal fees to her solicitor. W hile the hearing was 

relatively infonnal, this infonnality  only served to reduce the parties’ substantive input during the 

hearing, and allowed the solicitors free reign to argue and negotiate both within and outside the 

param eters o f  the actual hearing in a m anner w hich arguably compromised the parties’ 

involvem ent in the hearing process.

Hearing -  November 2010

M any o f the issues described above sim ilarly arose in a second hearing attended in N ovem ber 

2010. Here, a foreign-national craftsm an form ally em ployed by the defendant building com pany,
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claimed breaches under three Acts: the Terms o f  Employm ent (Inform ation) Act 1994, the 

O rganisation o f  W orking Time Act 1997 and the Payment o f  W ages Act 1991. The claim ant was 

represented by a solicitor, a barrister, and a translator. The building company's director was 

represented by a solicitor, a barrister and also brought two w itnesses to the hearing; an accountant 

and the building company's foreman. At the outset, the parties’ solicitors and barristers engaged 

in informal settlem ent negotiations in the corridor while both the Rights Com m issioner and the 

parties rem ained waiting in the hearing room. These negotiations failed. The claim ant party’s 

barrister then informed the barrister’s defendant and the Rights Com m issioner that they would 

not be pursuing the Payment o f W ages Act 1994 claim at the hearing, and instead would be 

pursuing such in the High Court at a later date.

As was the case in the hearing described above, this hearing was conducted almost entirely 

by means o f  dialogue and argument between the parties’ representatives, rather than through the 

parties them selves. The hearing followed a quasi-judicial tone, with the barrister for the building 

com pany introducing the witnesses and asking questions o f  them in a m anner akin to direct 

exam.ination in a court o f  law. Both barristers also relied on quotes from legal precedents from* 

the High Court to further their clients’ cases.

Again, sim ilarly to the case described above, it is submitted that the Rights Com m issioner in 

this instance was restricted from being made aware o f  the full context o f  events that led to the 

claims before her. Here, in addition to the issues before the Rights Com m issioner, and the 

aforem entioned application to the High Court, the claimant had m ade or was in the process of 

m aking the follow ing claims against the defendant:

• a claim to the Labour Court to establish that he was a construction worker for the 

purposes o f  being held to be entitled to the tenns and conditions o f  the Registered 

Employm ent Agreement for the Construction Industry

• a claim before the Data Protection Com m issioner in respect o f the m anner in w hich his 

data was handled and used by the defendant building com pany

• an unfair dismissal claim before the Employment Appeals Tribunal

• a claim o f  discrim ination on the grounds o f race to the Equality Tribunal.

The Rights Com m issioner made no reference to these claims, nor did she hear any evidence in 

respect o f them. The claimant's barrister protested against the introduction o f  evidence by the 

defendant which would be applicable and relevant in potential claims at the other fora and which 

called into question the credibility o f  her client.

Both parties felt it necessary to be substantially legally represented, at great expense. The 

font! o f  the hearing was quite fomial and adversarial in nature, with both barristers taking turns to 

argue on their client’s beha lf However, the Rights Com m issioner did not allow cross 

exam ination o f  any kind. The Rights Com m issioner only occasionally adopted an inquisitorial



approach, asking a few questions directly to the w itnesses o f  the defendant party, and she did not 

adopt any m ediative role, or attempt to draw the parties to a settlement.

In term s o f  the length o f  time to publish a decision, both Rights Com m issioners in both 

hearings notified the parties that a decision would be granted to them six weeks after the hearing. 

This arguably is an unnecessary added delay in the dispute resolution process, and having to wait 

on a detem iination o f the Rights Com m issioner m ay effectively put on hold the progress o f 

processing other hearings in other fora. Although in m any instances, a Rights Com m issioner 

would be required to make com plex judgem ent calls in certain claim s, a substantial proportion o f 

them are relatively straightforward and would not require extensive deliberation.^'^

2.4.13 Rights Commissioner Serv ice -  A Criticism of Competence and Jurisdiction

The Rights Com m issioner Service “aims to offer the parties a quick and inform al method o f 

dealing with a d i s p u t e . A n  important factor in achieving this aim is the extent o f  the Rights 

C om m issioner’s jurisdiction -  the more expansive and com plex the Rights C om m issioner’s 

jurisdiction, the m ore legalistic the forum becom es, leading to m ore lengthy hearings. The 

jurisdiction o f Rights Com m issioners has expanded considerably over time, largely due to the 

expansion in employment legislation which designated the Rights Com m issioner Service as the 

forum for adjudicating on m atters therein. However, a recent Labour Court case has expanded the 

jurisdiction o f  both the Rights Com m issioner and the Labour Court beyond their statutorily 

designated rem it, and into the realm o f interpreting European law. The following describes the 

issues arising from the case, and the consequences o f  the ruling.

The Protection o f  Employees (Fixed-Term Work) A ct 2003 and the Rights Commissioner 

Service

The Protection o f Employees (Fixed-Term W ork) A ct 2003 was introduced to im plem ent the 

provisions o f  Directive 99/70 EC in relation to the protection o f  rights o f  workers on fixed-tenn 

contracts. Under section 14, com plaints under the Act are m ade to, and heard before, the Rights 

Com m issioner Service. Appeals are heard before the Labour Court. The Irish governm ent failed 

to meet the D irective’s im plementation deadline in June 2001, as required.

This failure led to com plex questions o f  jurisdiction, including: whether the term s o f the 

Directive could be relied upon by claimants, in the period following this deadline and pending the 

introduction o f  the 2003 Act which im plem ented its term s, and also, the issue o f  w here such 

claims could be taken.

For exam ple, did the Rights Com m issioner Service have jurisdiction to hear such claims, 

given that the Service’s remit is generally confined to, and dictated by, Irish statutory law?

For more on this issue, see above, at 94.
http;//www.citizensinfom iation.ie/categories/em ployment/enforcement-and-redress/rights_com missioner, (visited 6 

September 2010).
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Furthennore, w ere Rights Com m issioners the correct adjudicators for com plex, technical issues 

o f  European law?'^'*

These issues were considered in IM P A C T M inister for Agriculture and Food and Others^^'^ 

in April 2008. Here, the litigants claimed as part o f  their litigation strategy that Directive 99/70 

EC gave them  directly enforceable rights as workers on fixed-tenn contracts, during the period 

after the D irective im plem entation deadline and before the im plem entation date o f  the 2003 Act — 

10 July 2001 to 14 July 2003. This aspect o f  their claim was based on the European law doctrine 

o f  direct effect. The Government challenged the jurisdiction o f  the Rights Com m issioner to hear 

com plaints under European law directives, claim ing that the Rights C om m issioner’s remit was 

confined to dom estic law. The Rights Com m issioner held that she did enjoy jurisdiction to hear 

com plaints under European law  directives. The Governm ent appealed to the Labour Court on this 

point, who in turn referred the m atter to the European Court o f  Justice (ECJ)^^'* by means o f  the 

prelim inary reference procedure under Article 267 TFEU (ex Article 234 EC). The Labour Court 

asked the following question:

Do the Rights Com m issioner and Labour Court have jurisdiction to apply a directly 

effective provision o f  the Directive where they have not been given express 

jurisdiction to do so under domestic law and where individuals can pursue alternate 

claims?

The ECJ answered in the affirm ative, holding that the principle o f effectiveness required that a 

specialist court that has jurisdiction to hear claims in respect o f  an infringem ent o f  legislation 

must also have jurisdiction to hear claims under that legislation’s parent Directive, following the 

passing o f  its im plem entation deadline. The ECJ em phasised the importance o f  the principle o f 

effective judicial protection which, according to settled case-law, is a general principle o f 

Com m unity law and forms part o f  the fundamental principles protected by the Com m unity legal 

order^‘ ‘ and also the principle o f  equivalence, ie that “the detailed procedural rules governing 

actions for safeguarding an individual's rights under Com m unity law must be no less favourable 

than those governing sim ilar domestic actions.” ^̂  ̂ The ECJ then stated that these principles 

dictated that a “specialised court,” ^̂ ’̂ in this case, the Rights Com m issioner and/ or the Labour 

Court, should be able to hear and detennine claims based on rights derived directly from the 

D irective in the given circumstances.

This ruling by the ECJ arguably raises a num ber o f  contentious issues regarding the rem it 

and role o f  the Rights Com m issioner Service, and results in a fundam ental expansion o f  its

These issues also concerned and apply to the jurisdiction o f the Labour Court.
^‘’ C-268/06 [2008] ELR 181.

Now called the Court o f  Justice o f  the European Union.
C-268/06 [2008] ELR 181. para. 49.
Ibid. at para [46].
Ibid. at para [55].
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jurisdiction. Tiie Rights Com m issioner Service’s purpose is to provide a quick, informal and 

inexpensive em ploym ent dispute resolution mechanism. Its jurisdiction is dictated by 

assignm ent through Irish em ploym ent rights legislation. However, the E C J’s ruling in IM P A C T  

effectively expanded the jurisdiction o f  Rights Com m issioners to European law, by allowing it to 

determ ine issues on the basis o f  the terms o f  Directives. It could be argued that whilst the Rights 

Com m issioner Service falls within the European law definition o f  a “specialised court” Rights 

Com m issioners may not have the expertise to deal with complex procedural issues o f  European 

law, particularly where the Directive in question does not provide formal m echanism s or defined 

terms for the enforcem ent o f  legal entitlem ents contained therein. W hile Rights Com m issioners 

are generally appointed on foot o f  their extensive expertise in workplace and industrial relations, 

they may not necessarily have any legal background or training in technical aspects o f  European 

law. The ruling in IM P A C T  effectively puts a Rights Com m issioner in a position to assess and 

determ ine the m echanism s for im plem enting Clause 4 o f  the Directive (which stipulates that 

fixed-term workers shall not be treated in a less favourable m anner than com parable perm anent 

workers solely because they have a fixed-term contract or relation unless difference treatm ent is 

justified on objective grounds). A Rights Com m issioner is now potentially left to his/ her own 

devices to create his/ her own procedural m echanism s for enforcing these term s, as Clause 4  of 

the Directive leaves the arrangem ents for the application o f this clause to be defined by the 

M em ber States. Although the tenns o f  the Protection o f Employees (Fixed-Term  W ork) Act 2003 

provided Rights Com m issioners with the required arrangements in the instant case^‘  ̂ and Rights 

Com m issioner were not here required to fashion im plem enting m easures, the ruling by the ECJ in 

IM P A C T  could, in the future, be extended and interpreted to the point that Rights Com m issioners 

have jurisdiction vis-a-vis the terms o f  non-im plem ented Directives. This could potentially result 

in situations where Rights Com m issioners draw solely upon their own initiative to create legal 

m echanism s for the enforcem ent o f  the legal rights contained in a Directive. It is subm itted that 

the ruling potentially allow's Rights Com m issioners to take on a highly judicially  activist role; in 

effect to ‘make law ’, and in certain circum stances, they may not be suited to this position of 

responsibility. This precedent arguably conflicts with the limited role that was originally 

envisaged for the Rights Com m issioner Service to be governed by dom estic law. M ore 

im portantly, Rights Com m issioners may som etim es lack the legal experience and com petence to 

determ ine com plex issues o f  European law. Concern has been expressed that the ru ling in 

IM P A C T  could make the Labour Court ‘'overly l e g a l i s t i c . W i t h  this in m ind, given that the 

Labour Court is arguably a m ore legalistic and fonnal dispute resolution forum than the Rights 

Com m issioner Service, it is subm itted that if  the ruling in IM P A C T  has such an effect on the 

Labour Court, then its effect on the Rights Com m issioner Service may be even m ore profound in

For m ore on the  ro le o f  the  R ights C om m issioner Service, see above, at 15.
Protection  o f  E m ployees (F ixed-T erm  W ork) A ct 2003, sec tions 6 and 7.

M ichael D ohertj'. ‘‘Institu tional C hallenge: T ribunals, Industrial R ela tions and the L aw .’’ (2009) 2 E LR  70, at 80 .
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terms o f  its impact on its procedures and jurisdiction; possibly rem oving the Service away from 

its originally intended role as an informal, inexpensive m echanism  for resolving small-scale 

em ploym ent disputes.

2.5 Equality Tribunal

2.5.1 Survey -  User Representatives’ V iews on the Equality Tribunal

The Equality Tribunal fared poorly under two categories: adm inistration/ claims processing and 

consistency o f  Equality O fficers’ rulings. However, satisfaction with Equality O fficers’ 

com petence m arginally outweighed dissatisfaction, and there was general satisfaction with the 

quality o f  Equality O fficers’ rulings. It is interesting to note the som ewhat contradictory results 

on the two questions on the subject o f  Equality Tribunal rulings -  satisfaction with the quality o f  

the written rulings but dissatisfaction with the rulings’ consistency.

A very high num ber, 59 participants, were dissatisfied or very dissatisfied with the 

adm inistration and claims processing at the Equality T r i b u n a l , w i t h  only 19 satisfied and none 

very satisfied:

How would you rate  the  Equality 
Tribunal under the  following 

categories: - Administration /
Processing of claims

Very Satisfied 0 

Satisfied |i 
Neutral jE 

Dissatisfied

Very dissatisfied 28

0 5 10 15 20 25 30 35

There was marginal satisfaction with the com petence o f  Equality Officers, with 32 satisfied or 

very satisfied while 29 were either dissatisfied or very dissatisfied:

O ne so lic itor  rem arked on  th is point: "it is ver> d ifficu lt to  m an age c lien ts ' ex p ecta tio n s in c ircu m stan ces w here it is 

tak ing app roxim ately  tw o  years to get a hearing date for the Equality Tribunal."



How would you rate the Equality 
Tribunal under the following  
categories: - Competence of 

Equality Officers

V ery Satisfied ImI  2

Satisfied 30

N eutral 36

D issatisfied 20

V ery dissatisfied 9

0 5 10 15 20 25 30 35 40

Satisfaction for the quality o f  Equality O fficers’ written rulings outweighed dissatisfaction with 

36 participants satisfied or very satisfied with such and 19 participants dissatisfied or very 

dissatisfied:

How would you rate the Equality 
Tribunal under the following 

categories: - Quality of Equality 
Officers' written rulings

V ery Satisfied i M i i  4

Satisfied 32

N eutral 42

D issatisfied 12

I Ver>' dissatisfied 7

0 10 20 30 40 50

There was an overall expression o f  dissatisfaction with the consistency o f  Equality O fficers’ 

rulings. 36 participants were dissatisfied or very dissatisfied^^* as com pared with 29 satisfied or 

very satisfied:

One solicitor referred to the Equality’ Tribunal as "a lottery and almost identical cases go either w ay.’'
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How would you rate the Equality 
Tribunal under the following  
categories:  - Consistency of  

Equality Officers' rulings
1

Very Satisfied b

Satisfied b

N eutral |hi 

Dissatisfied

27

31

Bid 26

I

Very dissatisfied 10
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2.5.2 A Critical Analysis o f  the Equality Tribunal’s Governing Legislation

As described earlier, the Equality Tribunal plays a defined role in the overall system for 

resolving em ploym ent disputes in Ireland, focussing on the discrete area o f  equality w ithin the 

context o f  the employm ent relationship. As such, a critical assessm ent o f  this forum ’s 

adjudicative function requires a critical assessment o f  the legislation which it engages and 

adjudicates upon. In particular, the interpretation by Equality Officers o f this legislation is 

fundamental to the success and consistency o f  the Equality Tribunal as an adjudicative body.

The Em ploym ent Equality Act 1998 introduced a statutory platform  to tackle employm ent 

discrim ination on a num ber o f new grounds building upon llie already established ground o f sex 

discrim ination. They are civil status, family status, sexual orientation, religion, age, disability, 

race and m em bership o f the Travelling Community. Commentators have acknowledged that this 

developm ent was “ahead o f the curve'’ ‘̂’° and “radical"^^' relative to legal trends in Europe. The 

1998 Act also consolidated employment equality law, with all grounds o f  employm ent equality 

discrim ination contained within one piece o f legislation, providing a platfonn for consistency o f 

application o f  em ploym ent discrimination law. This positive developm ent can be contrasted with 

the existing situation in England and Wales, where similar provisions are spread across four Acts 

and three sets o f  regulations. W hilst the law on Irish employinent equality is generally seen as 

‘■forward-thinking" it has also been described as “unfocussed" and “difficult”^̂  ̂by one leading 

practitioner and commentator.

An exam ple o f  this is the open-ended definition o f what constitutes w orkplace harassm ent. 

Under section 8 o f  the Equality Act 2004, harassment is defined as “unwanted conduct related to 

any o f  the discrim inatory grounds, and being conduct which in either case has the purpose or 

effect o f  violating a person's dignity and creating an intimidating, hostile, degrading, hum iliating

See above, at 31.
N eville  C ox, Val C orbett and Des Ryan, E m ploym ent Law  in Ireland  (C larus P ress, D ublin , 2009), at 243.

M arguerite B olger, C onference Paper on 'Irish  Em ploym ent E qualit\ L aw '. M arch 2009. TriniU ' C ollege D ublin.

Ibid.



or offensive environment for the person." This changed the previous approach under the 1998 

Act. where the alleged sexual harassment must amount to conduct which was both “unwelcome, 

and could reasonably be regarded as sexually, or otherwise on the gender ground, offensive or 

intimidating.” Arguably, the central tenet in the 2004 Act that harassment consists o f “unwanted 

conduct” in a subjective sense, gives rise to a distinctly pro-claimant element in harassment 

hearings before the Equality Tribunal. Under the newer definition contained in the 2004 Act, 

litigants can rely upon their own perception of what is unwanted conduct, and the Equality 

Tribunal may take a broader view of what constitutes harassment, given that the ‘reasonableness’ 

requirement is obsolete.

An illustration of how the change in the law has affected the scope o f a harassment claim is 

in Scanlon v St. Vincent's Hospital,^^^ where an English worker made a claim o f harassed by the 

respondent on grounds of race. Here the claimant alleged as part o f his claim that his immediate 

supervisor remarked that English people were “arrogant and that nobody likes them.” On 

evidence, the remark that the English were arrogant was made in the context o f banter around 

England's exit from the European Soccer Championships following defeat to Portugal. This is an 

example of how highly subjective a worker’s perception o f what “unwanted conduct” (and 

therefore, a potential harassment claim), can be. In this instance, the worker failed in his claim. 

However, the case illustrates how the balance of the Equality Tribunal’s ruling can hinge on the 

subjective appraisal of one worker’s perception of the employer’s or another w'orker’s conduct. 

While the ‘reasonableness’ requirement within the previous, objective definition of harassment 

under the 1998 Act acted as a filter mechanism for Equality Officers at Tribunal hearings, the 

2004 statutory definition of harassment “is now open to a much wider interpretation” ^̂  ̂and can 

“lead to a significant number of unscrupulous claims” ” ’ according to one commentator, and 

requires the Equality Officer to make his/her own judgement call on the balance o f probabilities, 

as to whether the conduct in question amounts to prima facie evidence of discrimination.

Equality Act 2004, section (7)(o); In this section—  (ii) references to sexual harassment are to any form o f  unwanted 
verbal, non-verbal or physical conduct o f  a sexual nature, being conduct which in either case has the purpose or effect 
o f  violating a person's dignity and creating an intimidating, hostile, degrading, humiliating or offensive environment 
for the person.

Cox, Corbett and Ryan, (speaking in the context o f  sexual harassment, which follows the same "unwanted conduct” 
basis for its definition under the 2004 Act), have remarked:

Whether the conduct is unwanted can only be answered by the person subjected to that conduct... the 
removal o f  this element o f  objectivity means that a person could be guilty o f  sexual harassment o f  another, 
whether or not the conduct was intended as such.

Marguerite Bolger echoes this sentiment;
It is possible that an individual could claim to have been harassed by what is objectively acceptable conduct 
but if  they consider it to be unwanted and/or consider that it created a hostile working environment for them. 
Section 14A appears to suggest that the conduct could be deemed to be unlawful.

Marguerite Bolger. Conference Paper on ‘Irish Employment Equality Law', March 2009, Trinity College Dublin, at 6. 
“ ■'DEC-E2007-011.

Elliott Payne (2003) 23 ILT 278 “The Impact o f  the Equality Act 2004 on Equality in the Workplace - Part V  
(2003) 23 /17 '278 .

Ibid.
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Another aspect o f  Irish em ploym ent equality legislation which provides a broad definition, 

increasing the potential scope o f  claim s, is the definition provided under the Em ploym ent 

Equality Acts 1998-2011 for discrimination on the grounds o f  disability. Em ployers have positive  

obligations in relation to the treatment o f  persons with a disability.

This definition provides a very broad basis for claim s o f  discrimination on this ground -  

according to one commentator, the definition o f  disability could cover the com m on cold.^^’ It 

does not require the claimant to show that they were discriminated against on the basis o f  a 

disability which actually affects their ability to do work. Bolger says that “ ... it  is a medical 

definition rather than a functional definition.”

A s a result, conditions such as alcoholism,^**' drug addiction and anorexia^''^ w hich w ould  

normally be loosely categorised as ‘illn esses’ or ‘m edical conditions’, have com e under the 

disability category as per the broad definition provided for by the 1998 Act.̂ *̂̂  A lso , it is notable 

that both the equivalent European and UK  definitions o f  disability are far narrower than the Irish 

definition. The UK Disability Discrim ination Act 1995 concentrates more on how the disability  

affects the person’s ability to work, defining a disabilitj' as either a physical or mental 

impainnent which has a substantial and adverse and long term effect on a person’s ability to carry 

out normal day to day a c t iv i t i e s .T h e  European Directive 2000/78 , which im plem ents m easures 

equivalent to the 1998 Act, refers to the ground o f  disability in relation to workplace 

discrimination. The European Court o f  Justice has interpreted the definition o f  disability

Section 16 (3) (b) o f  the 1998 Act provides:
The employer shall take appropriate measures, where needed in a particular case, to enable a person who has 
a disability -  

to have access to employment 
to participate or advance an employment or 
to undergo training,

unless the measures would impose a disproportionate burden on the employer.
"D isability” is defined as follows under the Employment Equality Act 1998 as:
(a) the total or partial absence o f  a person 's bodily or mental functions, including the absence o f  a part o f  a 
person's body.
(b) the presence in the body o f organisms causing, or likely to cause, chronic disease or illness,
(c) the malfunction, malformation or disfigurement o f  a part o f  a person 's body.
(d) a condition or malfunction which results in a person learning differently from a person without the 
condition or malfunction, or
(e) a condition, illness or disease which affects a person 's thought processes, perception o f  reality, emotions 
or judgement or which results in disturbed behaviour, and shall be taken to include a disability which exists 
at present, or which previously existed but no longer exists, or which may exist in the future or which is 
imputed to a person.

Cliona Kimber. paper on 'Em erging Issues in Employment Equality Litigation.' February 2011. Extra-mural Course 
in Employment Litigation, Trinity College Dublin.

Marguerite Bolger. paper on "Irish Employment Equality Law '. March 2009. Extra-mural Course in Employment 
Litigation, Trinity College Dublin, a tl4 . She continues:

it focuses on the complaints suffered by the person alleging discrimination rather than on how' those 
complaints present an obstacle to that individual's full participation in the workplace or in availing o f  goods 
or services.

A Governmenl Department v An Employee, Labour Court Determination. No. EDA062.
Mentioned by Marguerite Bolger. paper on "Irish Employment Equality Law ', March 2009. Extra-mural Course in 

Employment Litigation, Trinity College Dublin,
Marguerite Bolger, Conference Paper on "Irish Employment Equality Law". March 2009, Trinity College Dublin.
Disability Discrimination Act 1995. section 1(1).
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narrowly in the case o f Navis v Eurest Colectiviadades Guided by paragraph 26 of the

Community Charter of the Fundamental Social Rights of Workers which states: “ ...the concept 

of “disability” must be understood as referring to a limitation which results in particular from 

physical, mental or psychological impairments and which hinders the participation o f  the person 

concerned in professional life” the ECJ held that mere sickness did not amount to disability per
346se.

This decision can arguably be contrasted with Irish rulings that detennine that alcoholism 

and anorexia fall under the definition of disability. Recently, the Equality Tribunal has sought to 

narrow the definition, particularly in respect of short illnesses. For instance, in Colgan v Boots 

Ireland Ltd^*^ the Equality Tribunal found that an employee who sustained an ankle injury at 

work and walked with a limp for three weeks did not meet the definition of disability, given the 

short time and minor nature of the malfunction of the body.

With the statutory definitions of harassment and disability in mind, it is submitted that 

Equality Officers, (and, on appeal, adjudicating members of the Labour Court), are required to 

make difficult subjective judgement calls on workplace harassment claims, and to adjudicate on 

discrimination claims on the grounds of disability in instances where the disability in question is 

unrelated to the worker’s ability to do the work in question. Arguably, the legislation is unhelpful 

and unsupportive to adjudicators on both of these issues, requiring them to take an overly activist 

role. This can lead to inconsistent decision making by Equality Officers; a trend which user 

representatives have highlighted recently.^''®

2.5.3 The Jurisdictional Com petence o f the Equality Tribunal

The Rights Commissioners Service has been criticised in relation to its competence and remit'’"’ 

in relation to acting beyond its prescribed statutory remit in interpreting European law. The ruling 

of Charleton J in Minister for Justice, Equality and Law Reform Director o f  the Equality 

Tribunal^^^ offers a contradictory viewpoint on this matter in relation to the Equality Tribunal’s 

remit.

This case concerned whether the Equality Tribunal was entitled to overrule a statutory 

instrument made by the Minister for Justice, Equality and Law Refonn, where by law it was not

Judgment o f  the Court (Grand Chamber) 11 July 2006, Case C-13/05.
The Court held:

the legislature deliberately chose a term which differs from ‘sickness',,, there is nothing in Directive 
2000/78 to suggest that workers are protected by the prohibition o f  discrimination on grounds o f  disability as 
soon as they develop any type o f  sickness. It follows from the above considerations that a person who has 
been dismissed by his employer solely on account o f sickness does not fall within the general framework laid 
down for combating discrimination on grounds o f disability by Directive 2000/78.

Ibid, at I - 6505,
Colgan V Boots Ireland Ltd., DEC-E2010-009 

■’“'^User representatives view the rulings o f  the Equality Tribunal to be inconsistent; see the w riter's survey, above, at 
117.

See above, at
2.4.13 Rights Commissioner Service -  A Criticism o f Competence and Jurisdiction, at 112.

[2010] 2 IR 455.
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entitled to do so. The Minister for Justice, Equality and Law Reform took a High Court judicial 

review challenge against the Director o f the Equality Tribunal in relation to the manner in which 

an Equality Tribunal hearing had been performed. The Minister asserted that the Director had 

acted unreasonably and unfairly by failing to hear the Minister’s preliminary argument that the 

Director did not have jurisdiction to strike out a statutory instrument. The statutory instrument in 

question limited the application age to train as a member of An Garda Siochana to the 18 to 35 

age bracket. The Director held in favour of a 48 year old man who wished to apply to train as a 

member of An Garda Siochana. ruling that the statutory instrument contravened the Employment 

Equality Acts 1998-2011 and Equality Act 2004 on the grounds o f age discrimination, and 

argued in response to the Minister’s application that the Tribunal was entitled to deal with the 

issue under Irish equality legislation and Council Directive 2000/78 EC, which established a 

general framework for equal treatment in employment and occupation.

Charleton J made an important ruling in the High Court on the jurisdiction and remit o f the 

Equality Tribunal. He held that the Tribunal “does not have the authority to make a binding legal 

declaration o f inconsistency or insufficiency on a comparison o f European and national 

legislation.” ’ '̂ He said that this power was reserved to the High Court by Article 34 o f the 

Constitution. He then made pointed remarks as to the limitations of the authority of a quasi

judicial body such as the Equality Tribunal:

There is no principle o f European law which allows an administrative body or a court of 

limited jurisdiction to exceed its own authority in order to achieve a result, whereby it is 

of the view that European legislation has not been properly implemented at national level 

and that this situation is to be remedied by the re-ordering in ideal form of national 

legislation. The limit of jurisdiction is of primary importance to the exercise of 

authority.

The High Court ultimately held that the Equality Tribunal could not make a ruling in breach o f a 

statutory instrument.

The ramifications of this ruling by Charleton J are potentially far-reaching. Unlike the 

expansive ruling in IMPACT,^^^ where the ECJ upheld the Rights Commissioner’s and the 

Labour Court’s jurisdiction to rule on matters of European law by allowing them to rely upon 

European Directives where the government failed to implement them through domestic law 

before their implementation deadline, here Charleton J curtailed the jurisdiction of the Equality 

Tribunal. Charleton J confined the jurisdiction of the Equality Tribunal stricdy to its statutory 

remit under domestic law, and did not allow the Tribunal to rely upon European law in response

Ibid. at 462.
Ibid. at 461.
IM P A C T  V M inister f o r  A gricu llure and F ood and O thers  C -268/06 [2008] ELR 181,
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to a perceived failure in domestic law. Putting this into the broader context o f  the relationship 

between the civil courts and specialist fora such as the Equality Tribunal. C harleton’s J ruling is 

notable in that it seeks a) to exercise a degree o f procedural control o f  the fora, and b) to regulate 

the legal m echanism s and jurisdiction that the specialist fora attem pt to make their own.

Arguably, there is a dichotomy in the principles behind the approach taken by the ECJ in 

IM PACT, and that taken by Charleton J i'n the High Court. W hile in IM PACT, the ECJ expressed 

an expansionist view o f jurisdiction, em powering Rights Com m issioners and the Labour Court to 

engage in issues o f  European law, Charleton J sought to restrict sim ilar powers claimed by the 

Equality Tribunal. A lthough Charleton J did not rem ark on the com petence or otherwise o f 

Equality Tribunal staff to adjudicate on m atters outside its statutory jurisdiction, the ruling 

suggests that employment dispute resolution fora should be confined to adjudicating solely on 

m atters which have been designated to them by legislation.

2.5.4 Delays at the Equality Tribunal

O ne persistent criticism m ade o f  the Equality Tribunal is the time it takes to process claims to a 

resolution. Brian M erriman, Acting Head o f  Legal A ffairs at the Equality Authority, in a speech 

m ade at a conference to mark a decade o f the Employm ent Equality Acts referred to the 

excessively long time-frames o f claims that the Authority was involved in resolving before the 

Equality Tribunal in 2009. A European Study on Equality Bodies set up under Directives 

2000/43/EC, 2004/113/EC and 2006/54/EC com m ents on the Equality T ribunal’s lack of 

resources and how the delays have a negative im pact on the adm inistration o f  justice:

The issue o f  resources takes a particular dam aging fonn in relation to the work o f 

tribunal-type bodies as it can lead to a backlog o f  cases with significant delays in cases 

being heard .... Delays in proceedings lead to decisions com ing too late after the event.

■̂’’''The following table which sets out what year cases resolved in 2009 were initiated demonstrates that a num ber o f  
cases took an evidently long time to process.

Y ear Opened Total
2001 3
2003 22
2004 6
2005 7
2006 29
2007 23
2008 53
2009 45
Total 188
Employment Equality Acts -  A Decade o f  Impact in Ireland". Conference at Dublin Castle. 20 October 2010. paper 
available http://www.equality.ie/index.asp?locID=93& doclD=939, (visited 3th November 2010).

Margit Ammer, Niall Crowley, Barbara Liegl. Elisabeth Holzleithner. Katrin W ladasch, and Kutsal Yesilkagit, 
“Study on Equality Bodies set up under Directives 2000/43/EC. 2004/113/EC and 2006/54/EC. Synthesis Report." 
October 2010. available from http://ec.europa.eu/social/BlobServlet?docld=6454& langld=en. (visited 5 June 2012), at 
124.
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2.5.5 A Critical Analysis of the Equality Tribunal M ediation Service

In 2009, the Equality Tribunal performed a user satisfaction survey o f its Mediation Service. 

The results were generally positive. 90.84% of survey respondents considered that the overall 

satisfaction of the mediation service provided by the Equality Tribunal was very good or good. 

89.65% of survey respondents considered that the overall impression of the mediation service 

provided by the Equality Tribunal was very good or good. Mediators were generally held to be 

perfonning their duties with impartiality and fairness, and draft settlements were regarded as 

clear and timely.

It is notable that rights-based legal disputes, under the Employment Equality Acts 1998 -  

2011 and the Equal Status Act 2000, {ie conflicts of rights, determining matters which would 

generally be considered as issues with a human rights dimension), are determined by the softer 

legal measure o f mediation through the Equality Tribunal Mediation Service, solely by means of 

bargaining and negotiation techniques, rather than resolved by an impartial adjudicator with the 

full enforcement levels of a standard court of law. The Service also mediates over other rights- 

based m.atters in dispute. Teague and Thomas refer to:

a degree of uncertainty amongst users about its appropriateness in rights-based contexts 

and, certainly, many user groups were more comfortable with the well- established
357investigative route.

However, it must be stressed that this mode of redress is entirely voluntary, and all parties must 

agree to the process. Also, the mediated agreement is legally binding, upon signature of both 

parties. Teague mentions the “growing confidence”’ *̂ in this process.

2.6 Em ploym ent Appeals Tribunal

This critical analysis of the Employment Appeals Tribunal (EAT) will consider the following 

issues:

Excessive Formalism 

Inefficiency

Competence and appropriateness o f the adjudicators 

Experience of the EAT.

Equality Tribunal Annual Report 2009. at 27.
Paul Teague and Damian Thom as. E m ploym ent D ispu te Resolution & Standard-setting. (Oak Tree Press. 2008), at 

129.

^ ■ '* /6 ;W .a t  1 1 2 ,
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2.6.1 Excessive Legalism

A recurring them e o f  this criticism is that the Tribunal adopts an excessively formal approach 

when conducting hearings. W hen the Employment Appeals Tribunal (or the Redundancy Appeals 

Tribunal as it then was) was established:

voluntarist industrial relations were dominant. [Em ploym ent tribunals] were established 

to address some o f those cases that fell through collective bargaining procedures... 

p laying second fiddle to collective bargaining.

Now, however, the Employm ent Appeals Tribunal performs “a new role in em erging rights-based 

industrial relations systems.

A num ber o f  bodies and individuals have criticised the EAT as having becom e excessively 

legalistic. The ICTU says that procedures have become “over legalistic” '̂"' and “now m irror the 

procedures o f  a court o f  law" and that “the EAT now has all the disadvantages o f  a court o f 

law and few o f the advantages.” ^̂  ̂Teague and Thomas reported that approxim ately tw o-thirds o f 

those appearing before the EAT in 2006 had legal representation,^*’'' which “inevitably impedes 

the m ission o f  the EAT to provide a speedy, fair, inexpensive and informal m eans for individuals 

to seek rem edies.” *̂̂  Indeed, this is reflected in figures for the w aiting period for an EA T hearing 

in Dublin w hich almost doubled from 16 weeks in 2008 to 31 weeks in 2009.^*® Given the growth 

in em ploym ents rights legislation in recent years and the ensuing 'righ ts-based’ approach to the 

em ploym ent relationship, Doherty suggests “ it may not be surprising" that there has been a 

growth o f legalism at the Tribunal.

The report o f  the EAT Review Group sums up the problem s o f  excessive legalism and the 

consequent hindrance to the efficient processing o f  claims before the EAT:

Deborah Hann and Paul Teague. "The Changing Role o f  Employment Tribunals: The Case o f the Employment 
Appeals Tribunal in Ireland,’" Economic and Industrial Democracy, published online 20 September 2011. available 
from http://eid.sagepub.com/content/early/2011/09/20/0143831X11419249.full.pdf, (visited 16 March 2012), at 1 -2.

Ibid, at 2.
Department o f Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 

Rights Bodies (Volume 2), (2004), Submission by ICTU, 4.
Ibid.
Ibid.
Paul Teague and Damian Thomas. Employment Dispute Resolution & Standard-setting, (Oak Tree Press, 2008), at 

140.
Michael Doherty, ‘Institutional Challenge: Tribunals. Industrial Relations and the Law '. (2009) 2 ELR 70, at 76.
Fiona Gartland. “ Waiting times soar at appeals tribunal.’" TTie Irish Times, 25 June 2010.
Michael Doherty, “Institutional Challenge: Tribunals. Industrial Relations and the Law,” (2009) 2 ELR  70, at 78. He 

continues however:
the EAT must ensure that it does not become a "cold house’" for litigants (on both sides) by approxim ating 
too closely a court o f  law. if  it be otherwise, the very existence and continuing usefulness o f  such a tribunal 
must be called into que.stion.
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the Tribunal has moved very substantially from the more infonnal inquisitorial model to 

a more long drawn out, over legalistic, adversarial, costly and, especially from the 

perspective o f  employees and unions, intimidating environment...^*’*

However, the Report also notes non-fonnal aspects o f  the Tribunal.

Colette Darcy, an academic with the National University o f  Ireland, surveyed users o f  the 

Employment Appeals Tribunal, focussing particularly on the perceived need for legal 

representation, and refers to the Tribunal as “becoming more legal, and legalistic.”

Darcy points to statistical trends in her research which demonstrated that workers taking 

Unfair Dismissal claims before the Employinent Appeals Tribunal were more likely to win if  

they hired legal representatives. O f those surveyed who did engage in legal representation 60% 

were successful in their claim compared to 40% who did not.^’ ’ Similarly, those who did hire 

legal representatives were more likely to receive compensation as a result o f  winning their case 

(55.8% compared to 38.5% of those who did not have legal representation). These figures 

demonstrate that there is at least some evidential justification for the perceived view'point that a 

user taking a claim before the EAT is at a disadvantage if  he/she does not avail o f  legal
372representation.

R eport o f  the Em ploym ent A ppeals T ribunal P rocedures R evisions G roup. M ay 2007, 3, availab le  at 
h ttp :/ 'w w w .deti.ie /pub lica tions/em ploym en t/2007 /E A T P roceduresrev isiong roup .pd f , (v isited  16 N ovem ber 2010). 

T he R eport continues:
it w as never envisaged w hen the T ribunal was estab lished  that partic ipation  in w hat w as suppcised to be  a 
relatively inform al tribunal would frequen tly  invo lve delays and ad journm ents and legal represen tation  

'  (counsel and solicitor) on both sides w ith court-like  p rocedures (ev idence on oath, exam ination , cross 
exam ination , re-exam ination  and the adoption  o f  ru les o f  ev idence) becom ing  the n o rm ...it  puts em ployees, 

especially  those w ithout union represen tation , and sm aller firm s w hich  cannot afford  legal represen tation , at 
a d istinct disadvantage. T he frequent delays in hearings and the  cost o f  legal represen tation  m ean that the 

redress options o f  reinstatem ent o r  reengagem ent becom e less prac ticab le  and the m axim um  perm issib le  
aw ard o f  two y ears ' salary (sub ject to m itigation  o f  loss) is eaten up in legal fees. It is a concern that over 70 
p er cent o f  successful c laim ants, accord ing  to EA T A nnual R eport data, feel the need to have legal 

representation , the cost o f  w hich they m ust pay for from  their ow n reso u rces ... W ith the best w ill in the 

w orld and with im peccable fairness by the indiv idual T ribunal D ivisions, the  court-like p rocedures and 

practices are d iam etrically  opposed to w hat w as o rig ina lly  envisaged.
Ibid:

T he Tribunal is not bound to fully adopt court p rocedures o r  to strictly  follow  the  rules o f  ev idence in all 

c a se s ... the T ribunal is m uch less fo rm alised  than a court and is helpful to all parties and all the  m em bers o f  

the Tribunal are fully com m itted  to fairness in process and outcom e. .. .th e  T ribunal is especially  careful to 

ensure that unrepresented  parties are dealt w ith fairly  and it adop ts a m ore p roactive  and inquisitorial ro le  in 
th is situation.

C olette  Darc)'. in terview  w ith K yran F itzgerald . 'S tu d y  finds m any claim ants d issatisfied  w ith outcom e o f  EA T 

h earin g s ' IR N , N o 5. 7. 6 Februar\ 2008. She continues:
It is not really do ing  w hat it se t out to do, o rig inally , w hich is to p rov ide  an inform al m echanism  for 

claim ants seeking redress. People w ere to ld  that they  did not need legal represen tatives, bu t w hen they turned 

up. they w ould see a Senior C ounsel s itting  represen ting  the  o th er side.
C olette  D arcy, “U nderstanding fairness ju d g em en ts  in respect o f  term ination  o f  em ploym ent; T he an teceden ts o f  

c la im ing  decisions." PhD  Thesis. U npublished . U niversity  o f  L im erick . 2005. 80.

T he Em ploym ent A ppeals T ribunal Revision G roup in their R eport in 2007 accepted  the p roblem s with legalism  
and the grow ing rate o f  legal representation:

It is a concern that over 70%  o f  successfu l c laim ants, acco rd ing  to EA T A nnual R eport data, feel the  need to 

have legal representation , the cost o f  w hich they  m ust pay  for from  their ow n resources. This is a serious
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However, Kate T. O’Mahony, current chairperson o f the Employment Appeals Tribunal, 

defends the procedures and says that they must retain a certain level o f  fonnality and stringency -  

she points to the distinction between adjudicating employment rights disputes and industrial 

relations, suggesting that rights-based issues require distinct procedural standards.

Hann and Teague say that while the Employment Appeals Tribunal “has experienced an increase 

in legalism and formality,” ’̂'' they say that the argument “may be missing an important point that 

underlying changes in the industrial relations system in Ireland may be obliging the Tribunal to 

work in a different way than when it was first set up.”^̂^

Hann and Teague also examined the levels and impact o f  legal representation on results o f  

the Employment Appeals Tribunal. They found that o f  the 1584 employees analysed, 70% chose 

to appoint representation.

On balance, while the Employment Appeals Tribunal has become legalistic and formal, this 

development has been as a result o f  circumstances beyond their control, as legislation in 

employment relations has become more fonnal and complex. The Tribunal has had to adjust to 

this new legal landscape by adapting more legalistic procedures, particularly in light o f high 

levels o f the use o f legal representation by users. However, response to this development has not 

been adequate, in some respects. The Tribunal has not developed any meaningful, structured pre- 

hearing mechanisms to facilitate infonnal settlements where possible. As a result, Hann and

problem when the cost must be met from a relatively low award. With the best will in the world and with 
impeccable fairness by the individual Tribunal Divisions, the court-like procedures and practices are 
diametrically opposed to what was originally envisaged. There is a need for urgent reform.

Employment Appeals Tribunal Revision Group. Report. 2007, at 3.
O 'M ahony remarks:

The distinction between individual employment rights and collective interests/industrial relations is 
significant. The culture and processes for resolving these two types o f  disputes are wholly different and must 
perforce be m aintained... [t]here is a constitutional obligation to apply fair procedures in the adjudication o f  
employment rights disputes.

The right to fair and constitutional procedures cannot be altered or diminished. While the rules o f 
evidence may frequently be less stringently applied in proceedings before the EAT than in the courts they 
cannot be relaxed to a level that would imperil the parties' constitutional right to a fair hearing. Any 
infringement o f  the right to a fair hearing will inevitably result in costly judicial reviews. Indeed the right to 
earn a livelihood is a constitutional right. It is this failure to understand the distinction between the two 
processes that gives rise to the unfair and unsustainable criticism o f '‘legalism" against the Tribunal.

Kate T. O 'M ahony. Chair EAT. Submission to the Consultation on the Reform o f  the S ta te 's Employment Rights and 
Industrial Relations Structures and Procedures,
http://www.djei.ie/publications/employment/201 l/streamlining_consultations201 l/eat_chair.pdf, (visited 28 March 
2012), at 5.

Deborah Hann and Paul Teague. “The Changing Role o f  Employment Tribunals; The Case o f  the Employment 
Appeals Tribunal in Ireland." Economic and Industrial Democracy, published online 20 September 2011. available 
from http://eid.sagepub.com/content/early/2011/09/20/0143831X114l9249.full.pdf, (visited 16 March 2012), at 14.

Ibid, at 15. They continue:
...fa r from being criticized for being too formal and too legalistic, bodies like employment tribunals should 
be recognized for acquiring a new prom inence in industrial relations. They have indeed become more formal 
and legalistic, but this is an unavoidable consequence o f  the massive growth o f employm ent legislation and a 
greater willingness o f employees to use the law to vindicate alleged breaches o f  employment rights. Ibid, at 
16,
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Teague comment: “greater legalism alongside considerable time delays may com prom ise the 

original objectives o f  the Tribunal to function informally and flexibly.

The Tribunal’s resources have been stretched to the point that it is not functioning at an 

efficient level. The m atter has not been addressed adequately, particularly in relation to 

developing adm inistrative systems to facilitate the mushroom  in demand for the Tribunal’s over 

recent years. This has led to the Tribunal becom ing m ore bureaucratic. This is addressed below.

2.6.2 Employment Appeals Tribunal -  Resources and Efficiency

The Tribunal is under increasing pressure to manage its caseload. Although productivity o f  the 

Tribunal increased by 26% in 2009 from 2008 l e v e l s , t h e r e  have been increased delays in 

hearings scheduling. Figures for the waiting periods for an EAT hearing in Dublin almost 

doubled from 16 weeks in 2008 to 31 weeks in 2009,” * reached 58 weeks in 2010^^^ and reached 

77 weeks in 2011.^*° In provincial areas the latest figure on the average wait for a hearing is 55 

w e e k s . T h e  delays have been attributed to an increase in the num ber o f  cases coming before 

the tribunal. ’*̂  A pilot scheme was introduced in 2010 to the Cork divisions o f  the EAT by 

running two divisions a day, five days a week in an effort to reduce waiting times for hearings -  

which in 2009 stood at a maximum o f 50 weeks.

Deborah Hann and Paul Teague survey o f  the EAT found that the mean average length of 

time to process a claim was 15.22 months.^**"

Employm ent solicitor Philip Clarke remarks that current delays on waiting hearings 

dem onstrate the E A T 's inability to deal w ith its caseload and that this may amount to a breach of 

human rights: “ It is com pletely unacceptable to have basic entitlem ents caught in a logjam. If the

Ibid. M 14.

■’’’ T ara O 'N e ill, "In itia tive  to reduce w aiting tim es, as recession  h its E .A T ' IR N , N o .25, 9, 1 July 2010.
F iona G artland , "W aiting  tim es soar at appeals tribuna l."  Irish T im es, 25 June 2010.

EA T A nnual R eport, 2010, at 7.
380 R eport 2011, at 5.

Ibid.
Fiona G artland . "W aiting  tim es soar at appeals tr ibuna l."  Irish T im es, 25 June  2010.
T he practical reality  and effect o f  these delays is h ighlighted  by C ole tte  D arcy in h er study o f  the E m ploym ent 

A ppeals T ribunal;
Som e peop le  found the  tim e lag betw een the lodgm g o f  a claim  and the  hearing  o f  the  case very  frustrating. 

O ld er m en, in their fifties, felt m ost strongly  about th is - the  longer tim es goes by the less chance they have 

o f  ge tting  their o ld jo b  back (w here the T ribunal o rders rein sta tem en t, o r reengagem ent). T hey felt that their 
on ly  chance o f  reem ploym ent w as by getting  their o ld jo b  back.

C olette D arcy, in terv iew  w ith K yran F itzgerald . "S tudy  finds m any claim ants d issatisfied  w ith outcom e o f  EA T 

hearings" IRN , N o 5, 7, 6 Februar>- 2008.

D eborah H ann and Paul T eague. "T he C hanging  Role o f  E m ploym ent T ribunals: T he C ase o f  the Em ploym ent 

A ppeals T ribunal in Ire land ."  Econom ic and Industrial Dem ocrac}'. pub lished  on line  20  S ep tem ber 2011. available  
fi'om h ttp ://e id .sagepub .com /con ten t/early /2011 /09 /20 /0143831X 11419249 .fu ll.pd f, (v isited  16 M arch 2012), at 9. T he 

length o f  tim e w as calculated  from  the  date  o f  d ism issal to the date  o f  final hearing . T he researchers concluded:

T he EA T does appear to prov ide im partial decisions for those  w ho bring  cases before the tribunal, but the 
unb iased  decisions com e at a price. T he process is slow': parties to an EA T case have to experience on 

average  m ore than a year o f  anxiety  before cases are heard.

Ibid. at 10.
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delays continue, it may become a human rigiits i s s u e . T h i s  assertion could potentially lead to 

claims being taken against the Employment Appeals Tribunal and the State on the grounds that 

there is a breach of Article 6 of the European Convention of Human Rights which provides for a 

fair and public hearing in the determination o f one’s civil rights within a reasonable time.

2.6.3 Competence and appropriateness of adjudicators

Criticisms have been made of the legal expertise o f the members,^**' the composite make-up of 

the other Tribunal members in respect o f whether they fairly represent and mirror EAT users' 

interests, and the manner in which these Tribunal members are appointed.

Michael Doherty comments:

This system is likely to come under pressure on a number of fronts. First, if  court-like 

rules and procedures... are increasingly before the tribunals, the appropriateness of 

appointing non-lawyers to the tribunals is likely to be questioned. Secondly, the extent to 

which the existing social partners are, in fact, representative of their supposed 

constituencies is likely to become more of an issue.

Doherty also questions whether the ICTU is truly representative of workers, with trade union 

density in Ireland decreasing substantially in the last twenty years (it now stands at approximately 

35% in the public sector and at approximately 20% in the private sector).^** Similarly, Doherty 

questions whether IBEC is truly representative o f employers’ interests, given recent challenges 

by employers by other employers’ interest groups against traditional employer representative 

bodies. He mentions challenges to the catering Joint Labour Committee, by the Quick Service 

Food Alliance, and a challenge to the electrical contracting Registered Employment Agreement 

by a non-aligned group o f electrical contractors as examples o f this, and suggests that this 

trend “might lend further momentum to calls for an overhaul of the system o f appointments to the 

employment tribunals.” ’̂®

Fiona Gartland “Applicants to employment tribunal facing long delays,’' Irish Times. Januar)' II 2 0 1 1.
^**FLAC comment;

W ithout wishing to impugn any individual's abilities, one would have to question the amount o f  knowledge 
o f the employment law area that some appointees initially bring to the job as well as to query how much on 
the job  training is provided by the Tribunal to its lawyer members.

Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 2), (2004), Submission by FLAC, at 244.

Michael Doherty. "Institutional Challenge: Tribunals, Indu.strial Relations and the Law.” (2009) 2 ELR  70, at 87. 
Barry Sheehan..“Union.Density.Drops.10% .in.a.Decade,’' (2005) 35 IR N  12.
See "Catering JLCs Face High Court Challenge. National Terms to be Proposed" (2009) 6 IRN: the Labour C ourt's 

decision in An Employer and A Worker REP09I/2009 and “ Electrical Contractors Seek Judicial Review o f  Labour 
Court REA Decision” (2009) 19 IRN.

Michael Doherty. “Institutional Challenge: Tribunals. Industrial Relations and the Law." (2009) 2 ELR  70, at 88.
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2.6.4 Experience of the EAT

The ICTU say that "union members and officials com plain that it can often be a ‘cold p lace’ for 

workers. D espite the absence o f  ‘w igs and gow n s’ and the best efforts o f  m any o f  the d ivisions, 

the EAT is an intimidating piace.” ’̂ ' In terms o f  personal experience o f  users, Colette Darcy in 

her extensive study o f  Em ployment Appeals Tribunal users points to a particularly negative
392perception.

This writer attended a pre-hearing consultation with a foniier em ployee claimant and her 

solicitor and barrister. Both the solicitor and barrister urged to her to settle the case before it went 

to hearing, suggesting that the experience o f  going before the Tribunal could be “traumatic, 

draining and quite brutal.” They explained that, in their experience, claim ants found that there 

was little personal vindication to be had from going ahead with a full public hearing before the 

Tribunal. U ltim ately, the claimant accepted this advice and settled with the em ployer before 

going to full hearing.

In this writer’s experience, w hile there is now a canteen and a reception area for Tribunal 

users, nevertheless, consultation room s are inadequate and too sm all, and settlement negotiations 

between parties and their legal representatives take place in corridors and a lobby area where 

space and privacy are very limited.

On the issue o f  m odes o f  redress, Colette Darcy offers the opinion that awards m ade by the 

EAT are in som e instances inadequate in substance and form.

On the issue o f  the absence o f  legal aid to parties to the Tribunal, FLAC point out that its 

initial role was to process cases speedily and inexpensively. It questions the E A T ’s success in this

Department o f Enterprise, Trade, and Employment, Report o f  Review- Group on the Functions o f  the Employment 
Rights Bodies (Volume 2), (2004), Submission by ICTU, at 5.

Darcy remarks:
A significant percentage regretted the whole exercise. People are looking for vindication - it is an emotional 
matter, but even when vindication does come, it does not do so with the force anticipated 

Colette Darcy. inter\'iew with Kyran Fitzgerald. 'Study finds many claimants dissatisfied with outcome o f  EAT 
hearings’ IRN. No 5, 7, 6 February 2008,

The reality is that the EAT and the experience o f  those who access it, is one that can only be described as a 
traumatic, adversarial experience which left the majority o f  respondents, both winners and losers, feeling let 
dow'n and disappointed by the process.

Colette Darcy, Understanding fairness judgem ents in respect o f termination o f  employment; The antecedents o f  
claiming decisions, PhD Thesis, Unpublished, University o f  Limerick, 2005, at 259.

IBEC suggest that facilities at the EAT could be improved:
the provision o f  better facilities and rooms for consultation at the Dublin offices o f the tribunal would be o f 
assi-stance. The present room facilities are limited in size and number and the provision o f some canteen/rest 
areas for witnesses could be considered.

Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 2), (2004), Submission by IBEC. at 12.

Darcy remarks:
The Tribunal is a bit too reluctant to order reinstatement, or re-engagement. They seem not to have fully 
taken into account the fact that some people do not work again once they have received compensation. 
People are also penalised (in EAT awards) when they find a new job. Awards in such circumstances should 
be higher. People find that they have very little left in the pot, if anything, after they have paid their legal 
costs.

Colette Darcy, interview with Kyran Fitzgerald. 'Study finds many claimants dissatisfied with outcome o f  EAT 
hearings' IRN. No 5. 7. 6 February 2008.
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regard, “given the total absence o f legal aid'’’̂^̂  to claimants who deem legal representation 

necessary. On this latter issue, section 28(8) of the Civil Legal Aid Act 1995 provides that legal 

aid may only be granted in relation to court proceedings, thus ruling out tribunals. FLAC suggest 

that the failure to provide legal aid is “not consistent with a vindication of the right to a fair 

hearing as guaranteed by the Irish courts and international human rights law,” ’̂*’ citing in 

particular the dicta of the European Court of Human Rights in the case of Airey v Ireland. 

Recently, the right to civil legal aid was further strengthened by the ruling in Steel and Morris v 

United Kingdom,^’’  ̂where the ECHR ruled that the denial of the UK Government to provide 

legal aid to assist the applicants in their defence in a libel action taken against them by 

McDonald’s Restaurants was a breach of their right to a fair trial under Article 6.1 of the 

European Convention of Human Rights. The Court ruled that the denial of legal aid to the 

applicants deprived them o f the opportunity to present their case effectively before the court and 

contributed to an unacceptable inequality of anns with McDonald's.

As mentioned earlier,^’’ another feature of the Employment Appeals Tribunal is the high 

proportion o f claims that are settled “on the steps” by users and their representatives immediately 

preceding the scheduled hearing. Speaking of similar trends in the UK Employment Tribunal, 

John Sprack highlights the problems with such:

It is clearly not an ideal situation, for a large proportion of the costs will already have 

been incurred by the time that the parties arrive at the tribunal. Further, it can be a 

frustrating experience for those involved in running the tribunal, disrupting schedules and 

wasting time which could have been devoted to hearing another case.‘*°°

2.6.5 Survey -  User R epresentatives’ Views on the Em ploym ent Appeals Tribunal

The Employment Appeals Tribunal fared quite poorly in terms of overall satisfaction levels 

amongst practitioners. Participants expressed dissatisfaction on three of the four criteria.

There was particularly high criticism of the administration and claims processing at the 

Tribunal: 56 were either dissatisfied or very dissatisfied, (note the high amount of 21 participants 

who were very dissatisfied on this issue), while 22 were either satisfied or very satisfied:

Department o f  Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employm ent 
Rights Bodies (Volume 2), (2004), Submission by FLAC, 245.
^^^Civil Legal Aid in Ireland: Forty Years On, available at
www.flac.ie/download/pdf/cla_in_ireland_40_years_on_fm al.pdf, (visited 16 June 2010).

Airey  v. Ireland. 6289/73 [1979] 2 EHRR 305. Airey was a seminal decision on the provision o f civil legal aid, 
where it stated that an applicant is entitled to civil legal aid where there is a legal m atter o f  such complexity that an 
applicant could not be reasonably expected to effectively represent him self or herself: "the Convention (ECHR) is 
intended to guarantee not rights that are theoretical or illusory but rights that are practical and effective." At para 24.

Steel and Norris v United Kingdom, [2005] 41 EHRR 22.
■’’’ See above, at 26.

John Sprack. Employm ent Law and Practice, (Sweet and Maxwell, 2007). at 263.
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How would you rate the  
Employment Appeals Tribunal 

under the following categories: ■ 
Adm inistration /  Processing of 

claims

Very Satisfied
Satisfied k  i i n  i i j . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . i  19
Neutral 22

Dissatisfied f ~ ''Vn. ipi'iV i 35
Very dissatisfied t ----------- ijr r^ ir r ij '  i 21_____ ____________

0 5 10 15 20 25 30 35 40

Many practitioners commented on perceived problems with the administration and claims 

processing o f the Tribunal. One solicitor commented on how the Tribunal has failed in its aim to 

circumvent the disadvantages o f courts'*®' and one barrister remarked that long delays in getting a 

hearing scheduled can render certain remedies such as re-engagement and re-instatement 

ineffective/®^

Overall, there was a marginal expression o f satisfaction for the competence o f the 

Employment Appeals Tribunal with 38 satisfied or very satisfied and 35 dissatisfied or very 

dissatisfied. This is the one category where, as a whole, practitioners expressed satisfaction with 

the Tribunal (interestingly, solicitors were dissatisfied with the competence o f the Tribunal while 

all other groupings were satisfied in this regard):

How would you rate the  
Employment Appeals Tribunal 

under the following categories: - 
Competence of the Employment 

Appeals Tribunal

Very Satisfied 

Satisfied 

Neutral 

Dissatisfied 

Very dissatisfied

— “
.......

4 35

10 15 20 25 30 35 40

Solicitor:
The fact that a T l-A  can be lodged with the Employment Appeals Tribunal in December, and not be 
provided to the employer by way o f form T2 until April is unacceptable. Where the Employment Appeals 
Tribunal was established to circumvent the inherent disadvantages o f the Courts system, it is unfortunate that 
it has arrived at a point where the costs and delay o f both are similar in nature.

;ter;
The redress o f re-engagement or reinstatement available under the Unfair Dismissal legislation is illusory 
given the delays in bringing a claim before the Employment Appeals Tribunal.
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O n the sub ject o f  the ru lings o f  the E m ploym ent A ppeals T ribunal, p rac titioners found the 

T ribunal lack ing  bo th  in te n n s  o f  the quality  o f  the w ritten  ru lings and the consistency  o f  the 

ru lings. 39 participan ts w ere  d issatisfied  or very  d issatisfied  w ith  the quality  o f  the w ritten 

ru lings com pared  to 36 w ho w ere  e ither sa tisfied  or very  sa tisfied  w ith them :

How would you ra te  the  
Employment Appeals Tribunal 

under the  following categories: - 
Quality of written rulings of the  
Employment Appeals Tribunal

Very Satisfied 3 ^

Neutral
Dissatisfied k 

Very dissatisfied li

\ _______________ ----- *— --------------------- .... ---- .... i 33' '

’ --- 1 a

0 5 10 15

1

to 
1 1 !

30 35

O n the issue o f  consistency o f  decisions m ade by  the T ribunal, 44  partic ipan ts w ere d issatisfied  

o r very  d issatisfied  and 22 w ere  satisfied  or very  sa tisfied . This strong ly  suggests that from  a 

p rac titio n e r’s perspective it is d ifficu lt to  describe and pred ic t for clien ts the possib le ou tcom e o f  

a case befo re  the EAT:'^®

How would you ra te  the  
Employment Appeals Tribunal 

under the  following categories: - 
Consistency of rulings of the  

Employment Appeals Tribunal
Very Satisfied k d  2

Satisfied 20

Neutral 31

Dissatisfied 

Very dissatisfied

0 5 10 15 20 25 30 35

E, ----------- ..L 1Ii!1

.

W ith the  H igh C ourt you can predict the chances o f  success reasonab ly  accurately. In the EA T, it is really  a 

lo ttery  and alm ost identical cases go e ither way.
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2.7 Labour Court

2.7.1 Survey -  User Representatives’ Views on the Labour Court

O f the four employment rights bodies individually surveyed, the Labour Court fared the best, 

with positive ratings for all four criteria. Practitioners were satisfied with the adm inistration and 

claims processing o f  the Labour Court, the com petence o f the Labour Court judges, the quality o f 

its written rulings and the consistency o f  its rulings.

37 participants were satisfied or very satisfied with the adm inistration and claims processing 

o f the Labour Court, 26 were not:

How would you rate  the  Labour 
Court under the  following 

categories: - Administration /  
Processing of claims

1 ___
Very Satisfied 5

Satisfied 32

Neutral 36

Dissatisfied 18

Very dissatisfied 8

0 5 10 15 20 25 30 35 40

43 participants were satisfied or very satisfied with the com petence o f  the Labour Court, 24 were 

dissatisfied or very dissatisfied with such:

How would you rate the Labour Court 
under the following categories: - 
Competence of the Labour Court

Very Satisfied jq

Very dissatisfied 5
1

0 5 10 15 20 25 30 35

46 participants were satisfied with the quality o f  written rulings o f  the Labour Court with only 16 

participants dissatisfied or very dissatisfied with such.



How would you rate the Labour Court 
under the following categories: - 
Quality of written rulings of the  

Labour Court

 I  if iiiii iiTii  ~ 1i|ir i  \ l i iTiiiiiiiriiTijlii  36
j I TTirr̂ 'Trw>iiiiiiiir;i7TTin----TriiniT;r-7 -m-rrr* 36
a s s iii 9

 ___:______ i______ ___
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38 participants were satisfied or very satisfied with the consistency of the Labour Court’s rulings, 

with 22 dissatisfied or very dissatisfied:

How would you rate the Labour Court 
under the following categories: - 
Consistency of the rulings of the 

Labour Court

-  .  ............. ............... ..................  — ......................................

'

0 5 10 15 20 25 30 35

From the above data, it appears that many practitioners consider the Labour Court to be working 

well and producing a high calibre service. It is interesting to note that the Labour Court, perhaps 

the most formal of the four bodies surveyed in ternis o f procedure, fared best out of the four 

surveyed bodies.

However, there was one repeated point of criticism o f the Labour Court which emerged 

from the comments of practitioners; concentrating on the composition of the Labour Court, 

particularly the manner in which Labour Court judges are appointed. Some practitioners 

expressed concern for perceived bias in the appointments process.

A barris te r rem arked:

. . . th e  p resent arrangem ents are overly  influenced (particu larly  appo in tm ent o f  m em bers) by the partnership  

m odel o f  Industrial R elations. T he m anner o f  appo in tm en t o f  m em bers to the  L abour C ourt and Rights 

C om m issioner Service so le ly  from  the  IC T U /IB E C  fam ilies raises very  serious issues about independence 
and ob jective bias.

A so lic ito r echoed  th is point:
T he L abour C ourt is tain ted  by the  fact that its com position  is draw n from  the  old cosy  social p artn er cohort 

w hich is so out o f  touch w ith m odem  em ploym ent w here  em ployees enjoy ex tensive legal p ro tec tion  w ithout 
th e  need to still see things through the prism  o f  W orker v E m ployer, w hich 1 regret the L abour Court's 

genesis and com position enshrines by taking its m em bersh ip  fi'om T rade  U nions and IBEC.
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2.7.2 Issues o f rem it and legalism

The Labour Court was estabhshed originally for the purpose o f resolving industrial disputes by 

issuing non-binding recom m endations on a matter. Its mission statement is to ‘'find a basis for 

real and substantial agreement through the provision o f  fast, fair, inform al and inexpensive 

arrangements for the adjudication and resolution o f trade d i s p u t e s . G a v a n  Duffy, President o f 

the High Court in 1949 noted that “ ...[Its] object is to bring about peace by persuasion instead o f 

subm ission by coercion.” However ,  over time, the Labour Court has been assigned extra 

functions in the field o f  employment rights protection under various pieces o f  employment 

legislation. The Labour Court now makes binding decisions in an array o f  employm ent rights 

issues in addition to its main role o f  resolving disputes under the Industrial Relations Acts. As 

mentioned in chapter one, the Labour Court hears appeals arising from a decision o f  the Equality 

Tribunal under the Employment Equality A cts 1998-2011, and in relation to the equality 

provisions o f  the Pensions Act 1990. It also hears appeals from Rights Com m issioner decisions 

and com plaints o f  non-im plem entation o f  Rights Com m issioner decisions in relation to matters 

on the O rganisation o f W orking Time Act 1997, the National M inimum W age Act 2000, the 

Protection o f  Em ployees (Part-Time) W ork Act 2001, the Protection o f  Em ployees (Fixed-Term) 

W ork Act 2003 and the Safety, Health and W elfare at W ork Act 2005. W ith this in mind, 

although the bulk o f  the Labour C ourt’s workload concerns resolving industrial relations 

disputes, the Labour Court also has functions which are very closely related to the nature o f  work 

that the Employinent Appeals Tribunal engages in. The Em ployinent Appeals Tribunal, in their 

submission to the Review o f the Em ploym ent Rights Bodies echoes this point, arguing that "the 

Labour Court and the Employment Appeals Tribunal have come to resem ble each other in recent 

years."‘'°  ̂ The Employment and Equality Law Com m ittee go so far as to suggest that “there 

would be considerable arguments in favour o f  consolidating the functions o f  the Labour Court 

and the Employment Appeals T r i b u n a l . D o h e r t y  says that “concerns exist that the court will 

become overly legalistic" they “ increasingly grapple with com plex em ploym ent rights 

legislation.

The ICTU offers an optimistic viewpoint, however, arguing that although “it is vital that the 

Court continues to resist the pressure to become over legalistic,"'” '’ “the Court has successfully 

fulfilled its functions in the em ploym ent rights area and has m anaged the legal aspect 

competently while refusing to be drawn into legal over formality.

'''’■’’Mission statement from Labour Court website,
http;//www.labourcourt.ie/labour/labour.nsf/LookupPageLink,'HomeAboutUs, (visited 17 June 2010).

M cElroy M ortished. unreported. High Court. Gavan Duffy P., June 17 1949.
Department o f Enterprise. Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 

Rights Bodies (Volume 2), (2004), Submission by EAT, at 36.
Ibid.. Submission by the Employment and Equality Law Committee, at 163.
Michael Doherty. "Institutional Challenge: Tribunals. Industrial Relations and the Law." (2009) 2 ELR  70, at 80.
Ib id
Department o f Enterprise. Trade, and Employment. Report o f  Review Group on the Functions o f  the Employment 

Rights Bodies (Volume 2). (2004), Submission by ICTU, at 6.
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Although the Labour Court generally adopts an informal, inquisitorial approach to hearings, 

the procedures adopted have been called into question by the ruling in Ryanair r  The Labour 

Court. As described in Chapter 1, the Supreme Court ruled that the Labour Court had failed to

adopt proper procedures by failing to require oral testimony from both sides. Doherty points out

that the ruling will likely have the effect of encouraging a greater fonnality in respect of Labour 

Court hearings and encourage “a further juridification of employment relations.”"*'̂  FLAC also 

raise the issue of the legalistic nature of hearings before the Labour Court and call into question 

the absence of the availability o f legal aid at the forum, suggesting this puts the unrepresented 

claimant at a “substantial disadvantage.”'"^

Despite these criticisms, and its remit being broader than originally envisaged, Bertie Ahem 

opines that the introduction of the LRC ensured that the Labour Court was restored “to its proper 

status of being the Court of last resort, not first resort, in trade disputes.”'"'*

The Labour Court also fared favourably in a survey of practitioners.'"^ In tenns of the future 

role o f the Court, a fundamental question is whether the Labour Court shall exercise a role in 

both adjudicating conflicts o f rights (as it has developed over the years) as well as its traditional 

role in presiding over conflicts of interest. This is considered later in the thesis.'"®

2.8 Conclusions on Criricism of the System

The Irish employment dispute resolution system has come to an impasse. Supply is not meeting 

demand for its services within reasonable time, administrative and judicial resources are stretched 

to almost dysfunctional levels in some instances, and the multiplicity of redress avenues and 

procedural dichotomies are stifling the fair and efficient administration of justice.

Both on a systematic, and an individual basis, there is considerable evidence and opinion 

that the fora have, to varying degrees, become ill-suited to the task of resolving employment 

disputes in a timely, user-friendly and fair manner. Despite undoubted positive attributes and 

successes over the years, the system has become bloated, and does not serve the best interests of 

users. At the heart of the problem lie a number o f obstacles that prevent disputes from being 

resolved properly. For example, there is a systematic lack of pre-hearing dialogue which could 

prevent claims from proceeding to full adjudication. There are delays at certain fora -  in

Michael Dohert\-. ‘in stitu tional Challenge: Tribunals. Industrial Relations and the Law." (2009) 2 ELR  70, at 85.
Given the complete absence o f  civil legal aid in this arena, this invariably puts the unrepresented complainant at a 

substantial disadvantage even if  s/he is treated with kid gloves by the forum in question. This also leaves us with the 
curious spectacle o f  lawyers arguing often quite complex legal arguments before a non-lawyer forum.
Submission on Forum Consolidation to the Department o f  Enterprise, Trade and Employment, January 2004, at 3. 
Available fi-om: h ttp ;'/ww w.flac.ie/download/pdf/jan2004_forum_consolidation_subm ission.pdf (visited 24 May 
20 1 2 ).

Anthony Kerr, ed.. The Industrial Relations Act 1990 2 0 years on, (2010. Round Hall), at 7.
See above, at 133.
This issue is considered in reference to:

criticism o f  proposed measures in the D epartm ent's Blueprint, at 255, 
submissions made to the Departm ent's Consultation on Reform, at 295, 
in the proposed structure at the conclusion o f  the thesis, at 347.
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particular the Equality Tribunal and the Employment Appeals Tribunal. There are perceptions o f 

a low standard o f  adjudication in some instances. There is confusion and expense for users in 

negotiating the complex institutional arrangem ents and legislative frameworks for resolving 

claim s, and finally there are difficulties with enforcing rulings and rem edies when they are 

granted.

The Departm ent o f  Jobs, Enterprise and Innovation’s initiative to reform the system is to be 

com m ended. Their efforts to streamline claiins procedures into a single claims form ,"''’ to 

facilitate prom pt notification to employers that a com plaint has been made against them, and the 

apparent reduction in waiting times for a hearing before a Rights Com m issioner are undoubted 

steps in the right direction.""*

H ow ever, what the rem ainder o f  this thesis shall exam ine are the central questions w hich the 

D epartm ent are considering at present; how  should em ploym ent dispute resolution structures be 

reform ed, and how  should this be realised?

I

A lbeit, there are. in th is wTiter's opin ion, a num ber o f  (laws w ith the first single claim s form  released  on 4 January' 

2012. See below , at 275.
M in ister R ichard  B ruton TD  says that the back log  for R ights C om m issioner hearings has been reduced from  an 

average o f  142 days in 2010 to "a  m atter o f  w eeks."  "R eform  o f  em ploym en t rights and industrial re lations bod ies 

de livers resu lts -  B ru ton" -  P ress R elease. Speech to the IRN C onference. U niversity  C ollege D ublin , 8 M arch 2012, 
availab le  from  h ttp ://w w w .w orkp lacere la tions .ie /en /n ied ia 'P ress% 20R elease% 20080312 .pdf (v isited  29 M arch 2012).
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CHAPTER 3; DISPUTE RESOLUTION PROCESSES

3.1 History, development and purpose of Alternative Dispute Resolution

The origins o f  alternative dispute resolution predate, and spread beyond the original 

geographical boundaries o f  W estern civilisation.'"® Early forms o f  conciliation where the primary 

m otivation to “realize equity between two fighting parties'’ to reflect “the human preference for 

reconciliation over confrontation” have been used for thousands o f  years and by a multitude o f  

civilizations.''^'’

A D R  spread around the world, first through com m on-law  countries such as the United  

States, Canada, the UK, Australia and N ew  Zealand. In particular, A D R  program mes emerged in 

the United States fo llow ing political and civil upheaval during the civil rights m ovem ent o f  the 

1960s. Subsequently, A D R  has spread to developing and em erging market countries.

In Ireland, alternative dispute resolution technique can be traced back to the Brehon Laws.''*' 

In 1699, arbitration in Ireland was put on a legislative footing with the introduction o f  W illiam

Kevin Nwosu. former director at the Nigerian Law School argues that the Western world copied modes o f  dispute 
settlement o f  traditional African societies. Course on Alternative Dispute Resolution. Nigerian Institute o f Advanced 
Legal Studies, Lagos, as reported in "ADR had its origins in Africa" The Nation 8 September 2011.

The Investment Climate Advisory Services o f  the World Bank Group describe the reasons and history behind the 
development o f  ADR:

Early forms o f  conciliation and amicable settlement, at the roots o f  modern-day ADR reveal its primary 
motivation -  to realize equity between two fighting parties. Seeking comprom ise by m oderating 
contradictive or competitive interests reflects the human preference for reconciliation over confrontation. In 
avoiding open dispute -  and often violent consequences o f  coercive force in executing a judicial decision -  
disputing parties have long recognized the advantage o f  pursuing commonalities rather than differences.

The aspect o f  attenuating the common courts' backlog is not new, either. In 400BC, Athens instituted the 
position o f  a public arbitrator to relieve the overburdened courts and provide more rapid relief for those cases 
the disputing parties believed could be solved outside the formal path o f  justice. W hile the option of 
arbitration was voluntary, exercising the office o f  the arbitrator was considered a civic obligation, sanctioned 
with loss o f  citizenship.

Investment Climate Advisory Services o f  the World Bank Group: “Alternative Dispute Resolution Guidelines." 2011, 
The World Bank Group, at 4.

http://w 'ww.arbitration.ie/arbitration (visited 25 April 2012). See also, the Law Reform C om m ission's Report on 
Alternative Dispute Resolution 2008. at 21. For more information on Brehon Law', see the Courts Service 's "B rief 
history o f  Brehon Law." available at
http://www.courts.ie/Courts.ie/library3.nsf/0/3CBAE4FE856E917B80256DF800494ED9?opendocument (visited 25 
April 2012).

138



lIFs “An Act for determ ining Differences by Arbitration.”"̂  ̂This Act governed arbitration in 

Ireland for alm ost 250 years, until its amendment in 1948/"^

3.1.1 The use of ADR in a Modern Economy

M odem  conceptual thought on the place and purpose o f ADR suggest that ADR m echanism s and 

institutions can develop in a context beyond merely being seen as an extension o f  a traditional 

justice system, and rather, can be viewed as a privately-controlled business-support tool."*^

In relation to em ploym ent law, ADR is used in both o f these contexts; as both an extension 

o f  the justice system , in that certain legislative rights-based issues can be resolved using ADR 

techniques, and also as a business tool, to facilitate agreement in conflicts o f  interest disputes or 

where there are other non-legal workplace disputes, such as strained relations between 

colleagues.

3.1.2 Intrinsic and complementary benefits of ADR:

A side from the obvious and oft-described potential benefits to individuals who pursue ADR {ie 

speedy, tailor-m ade, cost-effective dispute resolution and settlem ent), there are com plem entary 

benefits to businesses, and to institutions charged with jurisdiction to resolve disputes in a 

particular legal sphere. ADR enhances private sector developm ent by creating a better 

environment for business. It lowers the direct and indirect costs that businesses incur in enforcing 

contracts and resolving d i s p u t e s . I n  terms o f the benefits to existing State-provided institutions 

with jurisdiction for resolving particular disputes, ADR can assist these structures and institutions 

by reducing the backlog o f  disputes before these courts and/or tribunals and generally improve 

their efficiency. The use o f ADR also provides citizens with better access to justice through a 

greater choice o f  dispute resolution methods. In addition, the court system can enjoy an enhanced 

reputation in providing more effective resolution to disputes through ADR."*^^

3.2 The spectrum of dispute resolution processes within the context of employment dispute 

resolution in Ireland

State-provided em ploym ent dispute resolution m echanisms in Ireland cover the spectrum  o f  

dispute resolution processes described below"*^^ from alternative dispute resolution m echanism s 

such as m ediation and conciliation through to adjudication with legally binding rulings.

'’" [C h a p te r  XV, R ot.Partl. 9 Gul III.p .3 .n .5 .] For inform ation, see British H istory O n h n e , h ttp ://w w w .british - 

h isto ry .ac .uk /report.aspx?com pid= 46901& strquery= arb itration  (v isited  25 April 2012).
L aurence B oulle. "A  History o f  A lternative  D ispute R eso lu tion ." 7(7) A D R B ulletin . A rtic le  3. 2005. at 2.

In a 2007 survey undertaken  by the law  firm . N abarro  in the U K. it w as concluded  that w orkp lace d ispu tes costs the 

UK econom y £33 billion  a year. N ic Paton. "W orkplace d isputes cost U K  £33bn  a year."  M anagem ent-Issues, 2 
O ctober 2007 .The average cost to business o f  defending an em ploym ent tribunal claim  has been estim ated  to be around 

£9.000. See B R E-Pw C  A dm in istrative B urdens D atabase, as referenced in M ichael O ibbons, "A  review  o f  

em ploym ent d ispu te  resolu tion  in G reat B rita in ."  UK D epartm ent o f  Trade and Industry. M arch 2007.
C lim ate A dvisory  S ervices o f  the W orld Bank G roup: "A lternative  D ispute R esolution  G u idelines."  2011. The 

W orld Bank G roup, at 7.

S ee below , at 145.

139



The benefits o f ADR in the context o f  workplace dispute resolution are expressed by the 

Northern Irish Department for Employment and Learning:

Alternative dispute resolution (ADR) can operate as an integral part o f  or parallel to well- 

designed workplace procedures for resolving disputes; alternatively, where workplace 

procedures prove unsuccessful, it can offer a constructive way o f  avoiding the stress, 

time and cost that can be associated with pursuing a matter through the tribunal
428system.

As described a b o v e , t h e  spectrum o f employment disputes ranges from issues which would be 

considered to be ‘soft’ law; issues that are open to negotiation such as industrial relations issues 

which have not been formally pursued in a court, or issues arising from a breakdown in an 

employment relationship or arising from a grievance or disciplinary procedure, to disputes arising 

from alleged breaches o f  what could be described as ‘hard’ law; i.e. statutorily-based, pre

determined entitlements or rights o f employers or workers, which are ultimately enforceable by 

law. In the context o f  Irish employinent law, alternative dispute resolution mechanisms are used 

at both the ‘soft’ law end o f the spectrum -  for example the workplace mediation and conciliation 

services which the Labour Relations Commission provide, through to settling matters o f  right 

such as allegations o f  discrimination at the workplace at the Equality Tribunal Mediation Service 

which are at the latter ‘hard’ law end o f this spectrum. Along similar lines, in certain instances, 

Rights Commissioners perform a quasi-mediative role in attempting to resolve certain 

employment rights disputes.

State-provided alternative dispute resolution mechanisms are currently available to resolve employment disputes in 
Ireland in the following contexts:

The Labour Relations Commission offers Advisory, Conciliation and W orkplace Mediation Services. The 
LRC recognises that these services co-exist and converge on a continuous spectrum o f  dispute resolution:

Although evidently aware o f the differences between various dispute resolution approaches 
(conciliation, facilitation, arbitration, mediation etc.), in practice, the LRC's officers do not operate 
within any strict delineated definition o f  the skills and behaviours associated with a particular 
approach. Rather, these approaches are seen as occupying different positions along a dispute 
resolution continuum, where, in practice, there can be overlap between them, 

the Equality Tribunal offers an Equality Mediation Service.
the Rights Commissioner Service could, in many instances, be described as a hybrid o f alternative dispute 
resolution mechanisms, as a Rights Commissioner could be said to act in a quasi-mediative role when 
adjudicating in certain disputes -  particularly in industrial relations issues. Ultimately however, decisions o f 
a Rights Commissioner on employment legislative rights issues are binding, (save for disputes under the 
Industrial Relations Acts), and subject to the various mechanisms o f  appeal, depending on the legislation 
under which the dispute is brought.

Department for Employment and Learning , Northern Ireland: “Disputes in the W orkplace -  A Systems Review  -  
policy response,”
available from http://www.delni.gov.uk/disputes_in_the_workpIace a_systems_review_-_policy_response.pdf,
(visited 2 August 2011).

See above, discussion o f The changing legal landscape o f  Irish workplace relations, at 4.
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3.3 Dispute Resolution Processes -  A Continuum

The following is an abstract description o f  the various models o f  dispute resolution processes. 

The models range from the least directive: negotiation, which does not involve a ‘middle-man’ 

such as a mediator or adjudicator, through to the most directive model: litigation, which results in 

a detennination by an authoritative expert party who adjudicates upon a dispute through a hearing 

in a court. Between these two, lies a spectrum o f  alternative dispute resolution (ADR) 

mechanisms, including mediation, early neutral evaluation, conciliation and arbitration, and 

hybrids o f  these processes. Theoretically, these are delineated models, but in practice, these 

distinctions become blurred.'’̂ ”

The range o f  dispute resolution models can be described as the ‘continuum o f  dispute 

resolution processes’, a spectrum o f  mechanisms which, in theory, allows for flexibility and 

adaptability, giving parties with specific disputes in specific circumstances the opportunity to 

draw upon a "menu” to select the dispute resolution model which is tailor-made and well- 

suited to their needs.

Below is a general representation o f the main models o f  dispute resolution along the 

continuum.

Continuum of Dispute Resolution

Negotiat i on  Mediat ion Conciliation Early Neutral  Evaluation Arbitration Litigation

Consensual  — — M ore d ire c tiv e---------- ^  R e c o m m e n d e d  'M ore d irec tive-  > Im po sed

433

G oldberg , Sander and R ogers say:

D istingu ish ing  am ong the p rocesses is m ore com plex than  this sim ple descrip tion  suggests, how ever, because  o f  

variations in application.
S tephen G oldberg. F rank S ander and N ancy R ogers, D ispu te  R eso lu tion , (L ittle , B row n & C om pany , 1992), at 3.

C arrie  M enkel-M eadow  says:

W e are living in a tim e o f  social and legal evo lu tion  and it appears as i f  a single civil adversary  court style 

p rocess will not be  adequate  to satisfy all o f  the  d esidera ta  o f  a good ju s tice  system . W ith specialisation  in 

som e a reas ...an d  varying claim ant p references in o th e rs ... it certain ly  appears that a m odem  civ il ju stice  
system  ought to perm it som e m enu o f  cho ices for particu lar k inds o f  processes.

C arrie  M enkel-M eadow  — In stitu tions o f  C iv il Justice . P aper prepared  fo r the  Scottish C onsum er C ouncil Sem inar on 

C ivil Justice (15 D ecem ber 2004), available at w w w .sco tconsum er.o rg .uk /c iv il.
The Law  R eform  C om m ission  pub lished  its report on A lternative D ispu te R esolution  in 2008. T he C om m ission  

suggested  that:

an integrated civil ju s tice  p rocess should  include a com bination  o f  A D R  processes, such as m ediation  and 
conciliation, and the  court-based litigation process. Each process p lays its appropria te  ro le  in m eeting  the 

needs o f  the  parties involved and fundam ental p rinc ip les o f  ju stice .

Law  R eform  C om m ission . C onsultation  Paper. "A lternative D ispu te R eso lu tion ," 2008. available from  
h ttp ://w w w .law refo rm .ie /_ fileup load /consu lta tion% 20papers/cpA D R .pdf (v isited  25 A pril 2012), at 4.

W rite r 's  graph w hich incorporates aspects o f  sim ilar g raphs from:
Gil! Trevelyan, W orkplace M ediation  -  A P erspective from  the A dvisory , C oncilia tion  and A rbitration  

Service (A C A S) in the  U K , LRC R eview , V ol. 6 ., 2006,
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The Investment Clim ate Advisory Services o f  the W orld Bank Group categorise the points 

on the ‘ADR m odel’ spectrum by asking what the role o f  the neutral person in the process is. 

Beginning from the left-hand side o f the spectrum, m ediation would be categorised as a 

facilitation-based m odel, conciliation and early-neutral evaluation would be categorised as 

recom m endation-based m odels, while arbitration and litigation would be categorised as 

adjudication-based.

3.3.1 Negotiation

Negotiation -  com m unication for the purpose o f  persuasion'*^^ - is a prim ary form o f dispute 

resolution. It involves direct dialogue between disputing parties on a voluntary basis. A 

resolution only occurs upon agreement with all parties concerned. Goss describes the potential 

advantages o f  negotiation as a dispute resolution technique:

Speed -  N egotiations can be commenced and concluded at any time, allow ing for quick 

resolution o f  the dispute.

Cost -  Both time and m oney can be saved if  the m atter is resolved quickly.

Privacy -  N egotiations usually take place in private, on a w ithout prejudice basis. 

Relationship -  Negotiations can lead to an im provem ent in the business or social 

relationship o f  the parties involved in the negotiations, thereby yielding benefits over and 

above the sim ple resolution o f  the conflict or dispute.

The perceived lim itations o f  the negotiations are as follows:

Ineffectiveness -  Negotiations are often not conducted seriously or effectively by one or 

both parties. Frequently, negotiations break down prematurely.

Escalation o f the Conflict — Negotiations often do not take place in a controlled 

environm ent and can therefore result in escalation o f  emotions and o f  the conflict.

Delay — If unsuccessful, negotiations can cause delays.

3.3.2 M ediation

M ediation is a m eans o f dispute resolution by negotiation and com m unication through a 

facilitator known as a mediator. The 2008 Directive on Certain Aspects on M ediation in Civil and 

Commercial M a t t e r s d e f i n e s  m ediation as:

Julie MacFarlane, Dispute Resolution Readings and Case Studies, (Edmond M ontgomery Publications, 2"'̂  
ed.. 2003),
Cameron Consulting. “What is ADR?", http://www.cam eron-consulting.co.uk/solve/index.htm l. (visited 31 
May 2010).

Investment Climate Advisory Services o f  the World Bank Group: "Alternative Dispute Resolution Guidelines,’' The 
World Bank Group, 2 0 1 1, at 8-9.

Stephen Goldberg, Frank Sander and Nancy Rogers, Dispute Resolution, Little, Brown & Com pany, 1992, at I 
Goss, Alternative Dispute Resolution, 1995, (34) Alberta Law Review. 1, at 5.
Directive 2008/52/EC.
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a structured process, however named or referred to, w hereby two or more parties to a 

dispute attem pt by themselves, on a voluntary basis, to reach an agreement on the 

settlem ent o f  their dispute with the assistance o f  a mediator.'*^*

The m ediator’s role is to assist the parties in dispute to effectively com m unicate to each other and 

to facilitate, if  possible, dialogue between the parties w hich results in a consensual resolution to 

the dispute. Crucially, the m ediator has no authority to declare, or enforce, a resolution. Rather, 

the m ediator acts as a go-between for the disputing parties, and tries to direct negotiations 

between them in a m anner focussed on bringing about a satisfactory, voluntary resolution. 

M ediation is distinguished from litigation processes “by virtue o f  its focus on problem solving 

rather than an em phasis on strict legal rights.” '*̂® Goldberg, Sander and Rogers explain the 

m ediator’s role as follows:

Encourage exchanges o f  information.

Provide new information.

Help the parties to understand each o th e rs  views.

Let them know that their concerns are understood.

Promote a productive level o f  emotional expression.

Deal with differences in perceptions and interests betw een negotiators and constituents 

(including lawyer and client).

Help negotiators realistically assess alternatives to settlem ent,

Encourage flexibility,

Shift the focus from the past to the future,

Stim ulate the parties to suggest creative settlem ents.

Learn (often in separate sessions with each party) about those interests the parties are 

reluctant to disclose to each other, and

Invent solutions that m eet the fundamental interests o f  all parties.'"'®

Article 3(a) o f  the 2008 Directive. The M ediator’s Institute o f  Ireland defines mediation as:
a process whereby an independent, neutral M ediator(s) assists the parties to com e to agreement through a 

collaborative process. The M ediator's role is non-judgmenta! and non-directive. The M ediator is neither 
judge nor arbitrator and does not adjudicate or give decisions on the rights or wrongs o f  the actions o f  the 

parties. The M ediator supports the parties in identifying their issues and needs and in exploring how  those 

needs can be addressed and how  they might com e to agreement.
See http’./Zwww'.themii.ie/ (visited 21 August 2012),

Hazel Genn. "ADR and civil justice: w hat's justice got to do with it?" in Judging C iv il Justice, (Cambridge 

University Press, 2010). at 82.
Stephen Goldberg. Frank Sander and Nancy Rogers, D ispu te Resolution, Little, Brown & Company, 1992, at 103. 

Along similar lines, C Honeyman identifies the seven "parameters o f  effectiveness"  for mediators: factors and 

activities o f  a mediator which make for successful mediation:
Investigation -  o f  the facts o f  the dispute early in the case

Empathy -  mediators take steps to try to establish empathy with the disputants
Persuasion -  specific attempts to obtain concessions fi'om the parties, gradually intensifying as the mediation  

process is on-going.
Invention -  creative attempts to com e to a resolution o f  the dispute.
Distraction -  the mediator attempting to relieve tension,
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Laurence Boulle'*'*' describes four models o f  mediation

settlement mediation -  mediators encourage incremental bargaining towards a central 

point or compromise between the two parties’ positions,

facilitative mediation -  mediators focus on helping parties to identify and express their 

interests and needs, assuming this will give rise to common ground between the parties 

becoming apparent, thereby highlighting areas for trade-off or compromise, 

evaluative mediation -  mediators try to provide disputing parties with a realistic 

assessment o f  their negotiating positions,

therapeutic mediation -  mediators focus on underlying causes o f  the problem with a view  

to improving future relations between the parties.

Generally speaking, mediation proceedings should be held in confidence, on a fully voluntary 

basis, with the independent, impartial mediator granted privilege vis-a-vis further proceedings, 

should the issue proceed further to adjudication.'*''^ Confidentiality can be said to foster frank 

discussion necessary to achieve settlement, and it also allows mediators to work freely without 

the fear that they will be testifying before a court on the matter at a later date.'*'  ̂Parties who enter 

into the process o f  mediation do not forfeit their legal rights to pursue a matter further, or to other 

legal remedies that are available to them.

Merits o f  mediation

Mediation is relatively inexpensive and less adversarial than litigation.'*'*^

Managing the Interaction -  the effectiveness in developing strategy, managing the process, and coping with 
conflicts between clients and professional representatives,

Substantive Knowledge -  a m ediator's expertise in the issues and type o f  dispute. Adapted from C Honeyman. "Five
Elements o f  M ediation." (1988) 4 Negotiation Journal 149, at 152-154. and C Honeyman. "On Evaluating M ediators."
(1990) 6 Negotiation Journal 1.

Laurence Boulle, Judi Jones and Virginia Goldblatt, Mediation: Principles, Process, Practice, (Butterworths, New 
Zealand edition 1998).

■ The following is based on a summary o f  Laurence B oulle 's work in Felicity Hutcheson. “Current Trends. Process 
and Practice in Mediation and Alternative Dispute Resolution." Department o f  Labour, New Zealand Government. 
2007, at 5.

These three elements are mention by Goss, Alternative Dispute Resolution, (1995) 34 Alberta Law Review, 1 at 5. 
Stephen Goldberg, Frank Sander and Nancy Rogers, Dispute Resolution, (Little, Brown & Company, 1992), at 181. 
The M ediator's Institute o f  Ireland describe these benefits:

Mediation is an interest-based process based on consensus and collaborative agreement. Both in
monetary and personal terms, mediation is inexpensive compared to rights-based interventions.

"A bout Mediation’', website, the M ediator's Institution o f  Ireland. http://ww\v.themii.ie/over\'iew.jsp. (visited I June 
2010). The M ediator's Institution o f  Ireland lists the Benefits o f  Mediation as follows:
- Less Adversarial

Mediation is an interest-based process based on consensus and collaborative agreement.
- Lower Cost

Both in monetary and personal terms, mediation is inexpensive compared to rights-based interventions.
- Preservation o f Relationships

Mediation works towards long-term solutions for the disputing Parties, and where there is an ongoing relationship 
places significant emphasis on how they will interact in the future.

- Control
Mediation belongs to the Parties. The disputing Parties control the content and outcome o f  the mediation.
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In addition to the cost benefit, the following are further potential advantages o f mediation:'*'*^

Generally, m ediation proceedings can be arranged relatively quickly, when cotnpared to 

average waiting times for a hearing at an adjudicative body.

The result can be tailor-m ade to suit the specific needs o f  the parties.

It can achieve creative solutions not available in court adjudication.

It can reduce conflict in that “it can allow people to rebuild relationships, unlike a formal 

process which, being essentially adversarial, tends to preserve hostility” '*"'̂

It can achieve a reconciliation betw een parties.

It is less stressful for parties than court procedures,

M atters are dealt with in private.

The main disadvantage o f  mediation is that it can be perceived as a com prom ised, ‘second-class’ 

form o f justice, in that it is a process which occurs behind closed doors, and not necessarily with 

established, transparent procedures. Concern has been raised as to whether m ediation is 

effectively “a private justice system that does not serve to protect the public interest -  in term s o f 

procedural fairness and the disclosure o f  how disputes are solved.” '*'** Kochan et al comment: 

“An important m easure o f  success for a dispute resolution system is the extent to which the 

process and results meet the larger public policy interests at stake.

Therefore, it could be argued that in certain instances, m ediation is not suited to rights 

enforcement issues. However, it is worth re-iterating that generally speaking m ediation is a 

voluntary process and can be by-passed should the parties fail to agree to pursue mediation.

3.3.3 Conciliation

Conciliation is a process sim ilar to mediation. The parties in dispute choose an independent third 

party, a conciliator, who hears both sides, and then prepares a com prom ise which the conciliator

- Creative Solutions
Mediation allows for creative solutions which may not be available in rights-based processes.

- Protection o f Privacy
The confidential nature o f  mediation allows the Parties to negotiate freely and productively without fear o f  
publicity.

- Swift Settlement
Mediation can be scheduled soon after a dispute arises and following the pre-mediation meetings, can often be 
concluded in a single day.

- Preservation o f  Options
Engagement in a mediated intervention does not preclude participation in a different dispute resolution process.

- Low Risk
Settlement potential is high and there are benefits to participating in the process for all.

See http://www.themii.ie/overview,jsp#Benefits (visited 25 April 2012).
See generally on the positive aspects o f  mediation; Hazel Genn. "ADR and civil justice: w hat's justice got to do 

with it?" in Judging Civil Justice, (Cambridge University Press. 2010). at 82.
Michael Gibbons. Department o f  Trade and Industry. "A Review o f  Employment Dispute Resolution in Great 

Britain." at 39.
Paul Teague and Damian Thomas. Employment Dispute Resolution & Standard-setting. (Oak Tree Press, 2008), at 

131.
■’■̂’Thomas A. Kochan. Brenda A. Lautsch. Corrine Bendersky. "An evaluation o f  the Mas.sachusetts Commission 
against D iscrim ination's alternative dispute resolution program." 2000 (5) Harvard Negotiation Law Review, 233, 236.
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believes is a fair disposition o f the matter. The conciliator generally plays a more

interventionist role than a m ediator. There are different procedural m ethods as to how  the 

conciliator engages the parties, either by organising a m eeting together, or by ‘shuttling’; that is. 

m eeting the parties separately and relaying each other’s objectives from one party to another, and 

encouraging the parties to make concessions on these objectives, with a view  to resolving the 

dispute. Conciliators will aim to get the disputing parties to arrive at a m utually agreed 

resolution, but in the event that this cannot be achieved, the conciliator issues a recommendation. 

However, a conciliator does not have the pow er to im pose a settlement. The conciliation process 

is generally voluntary, informal and non-legalistic in practice.

3.3.4 Early Neutral Evaluation

Early neutral evaluation (ENE) is a process whereby disputing parties invite an independent, 

uninterested ‘evaluator’, (usually a judge or somebody legally qualified), to offer a non-binding 

opinion on the likely outcome o f the dispute at a tribunal or court o f  adjudication by assessing the 

relative strengths and weaknesses o f  each parties’ evidence and argum ents. Informal ‘evaluation 

sessions’ are held, w here the disputing parties present their case. There is no formal exam ination 

or cross-exam ination o f  w itnesses, and the evaluation sessions are not r e c o r d e d .T h i s  opinion 

is then used as a basis for settlem ent negotiations, and serves as a catalyst for the parties to arrive 

at a m utually-agreed resolution to their dispute. The main advantage o f  ENE is that it has the 

potential to avoid the expense and time that litigation proceedings demand. ENE differs from 

m ediation in that a specific recom m endation on a settlement is m ade, whereas in m ediation, the 

m ediator encourages dialogue between the parties to come to a resolution them selves. ENE is 

said to be particularly appropriate "for cases in which parties have valued a case unrealistically 

and in which fault has been established but damages are hotly c o n t e s t e d . T h e  Law Reform 

Com m ission also suggested that ENE is suitable “when the dispute involves technical or factual 

issues that lend them selves to expert evaluation. It is also used when the parties disagree 

significantly about the value o f  their cases.” '*̂ ''

3.3.5 Arbitration

Arbitration is a determ inative ADR process. It involves disputing parties agreeing to refer a 

dispute to an independent, unbiased party (the arbitrator), and agreeing to be bound by his/ her

3.B. Casey, In te r n a tio n a l  a n d  D o m estic  C o m m ercia l A rb itra tio n  (T o ro n to : C a rsw e ll, 2007), at 1-10. 
‘Conciliation Service', website o f  the Labour Relations Commission. 

http://www.lrc.ie/V iewDoc.asp?fn=/documents/work/conciliation_service.htm . (visited 2 June 2010).
Description from the American Arbitration Association. Early Neutral Evaluation: Getting an Expert's Assessment. 

Practical Guidelines and Steps for Getting Started. 3, available at http://www.adr.org/si.asp?id=4443, (visited 2 June, 
2 0 1 0 ).

Donald L. Carper, John McKinsey Bill W. West, Understanding the Law, (5"' ed.. Cengage Learning. 2007). at 190. 
Law Reform Commission Consultation Paper. ‘Alternative Dispute Resolution', 2008. available at 

www.lawreform.ie/_fileupload/consultation papers/Final ADR CP with C over.pdf, (visited 6 June 2010), at 69.
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decision on the matter. The process typically contains the essential elements o f  court

adjudication. Arguments and evidence are handed over to the appointed neutral third party 

arbitrator, who issues a binding decision on this basis. However, unless the parties agree, there is 

no pre-trial discovery process and the hearing is generally m ore infonnal than a court hearing, 

and the rules o f  evidence are generally not strictly applied. Arbitration is generally a 

confidential and private process. Arbitration is potentially appropriate in almost all circum stances 

w here litigation before the courts is considered appropriate. It is said to be particularly 

appropriate where parties believe that they may benefit from  having an arbitrator who has 

particular expertise in the area o f dispute.'*”  There is no appeal allowed against an arbitrator’s 

award, although in certain circumstances, a party may apply to set aside an arbitrator’s award. 

A dvantages to arbitration include:

The arbitrator, being selected by the parties involved, or appointed by contract, tend to 

have expertise in the matter o f  dispute,

There is finality and closure to the issue upon the arbitrator’s ruling because o f  the 

enforceability o f arbitration awards.

The proceedings are private and relatively infonnal,

The proceedings tend to be quicker than a full court hearing process.

However, arbitration can cost “roughly the same as litigation before the Courts,” '*̂ * and the 

parties “may focus so much on selecting an arbitrator who they hope will be sympathetic to their 

position that they do not take advantage o f  the opportunity to select an arbitrator with expertise in 

the subject matter o f  their dispute.” '’ ’̂ Also, due to the finality o f  arbitrators’ decisions, in many 

cases, there is often no mode o f appeal, even where a clearly erroneous decision has been made. 

A nother theory-based criticism focuses on the result o f  arbitration. Unlike m ediation, the 

resolution is fonnulated by a third party. Because o f  this, the benefits o f a m utually-agreed-upon 

decision, where objectives o f  the parties are balanced and com prom ised as well as possible, are 

not a c h ie v e d .A rb itra t io n  is regulated by statute in Ireland, under the Arbitration Act 1954 as 

amended by the Arbitration Act 1980 and the Arbitration Act 2010. The Chartered Institute o f  

A rbitrators administers the training and prom otion o f  arbitration in Ireland.

This is a descrip tion  o f  general arbitration. G oldberg . Sander and R ogers poin t out that “ a num ber o f  ju risd ic tio n s 

have  adopted  an arbitration p rocedure  that is m andatory  for certain  types o f  cases bu t does not result in a  b ind ing  

dec is io n ."  S tephen G oldberg. F rank Sander and N ancy  R ogers. D isp u te  R eso lu tion , (L ittle, B row n & C om pany. 1992), 

at 199.
Ibid, at 199 -  200.

D escrip tion  o f  arb itration  on w ebsite o f  Chartered  In stitu te  o f  A rb itrato rs -  Irish B ranch, 

h ttp ://w w w .arb itra tion .ie /arb itra tion . (visited 2 June 2010).

Ibid.
Stephen G oldberg . Frank Sander and N ancy R ogers. D ispu te R eso lu tion . (L ittle. Brow n & C om pany, 1992), a t 200.

Ibid.
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3.3.6 Litigation (Adjudication)

Litigation is the act o f  taking a legal action in a court/ tribunal o f  law. It is the 

ultim ate legal m ethod for settling controversies or disputes betw een and am ong persons, 

organisations and the S ta te .L i t ig a te d  disputes are resolved by means o f  an enforceable ruling, 

w hich is delivered by a judge, or an adjudicator designated by law. Litigation is at the far right o f 

the dispute resolution spectrum. Proceedings are generally held in public, and are generally 

subject to the rules o f evidence. Rulings can generally be appealed to higher courts o f  law. 

Proponents o f  litigation and adjudication, sometimes referred to as ‘adjudication rom antics’ argue 

that adjudication is a “critical social practice that resolves disputes, defines and refines the law, 

reinforces important public values and is itse lf a defining democratic ritual that w orks the law

3.4 The Place of ADR within a Civil Justice System

This sub-chapter considers what the correct role o f  ADR m echanism s is w ithin the overall 

context o f a civil justice system. It asks w hether ADR should be a com plem entary m echanism  to 

traditional court-based justice, or whether it should be a replacem ent for such, by m aking it a 

m andatory means o f  redress for disputes. The views o f academ ics, and the successes and failures 

o f  different approaches in different jurisdictions to m ainstream ing ADR into civil ju stice  systems 

shall be considered.

3.4.1 Professor Dame Hazel Genn ‘Judging Civil Justice’

Professor Dame Hazel Genn, a leading expert on dispute resolution and the m ethodologies o f 

civil justice, cast a critical eye on the role o f  ADR w ithin a civil justice system during the 

Hamlyn Lectures Series o f  2 0 0 8 . Professor Genn w arned o f  an increasing over-reliance on 

ADR, and o f  the dangers o f  viewing A D R as a superior replacem ent for traditional court-based 

adjudication, rather than as being com plem entary to it."*̂ ^

This definition is a combination o f  those found in the Oxford Dictionary o f  Law (Oxford University Press, 2003) 
and from Businessdictionary.com, http://www.businessdictionary.com /defm ition/iitigation.htm l, (visited 9 June 2010).

David Luban. "Settlements and the erosion o f  the public realm." (1994-5) 83 Georgetown Law  Journal 2601, at 
2638.

Hazel Genn. “ADR and civil justice: w hat's justice got to do with it?” in Judging Civil Justice, (Cambridge 
University Press, 2010), at 85.
Judith Resnik notes that adjudication is “itse lf a democratic practice -  an odd m oment in which individuals can oblige  

others to treat them as equals as they argue -  in public -  about alleged misbehaviour and wTongdoing."
“Courts: in and out o f  sight, site and cite.’' (2008) 53 Villanova Law Review, 771, at 806.

The three lectures took place in University College, and the University o f  Edinburgh on 27 Novem ber 2008, 2 
December 2008, and 4 December 2008. They are compiled in Hazel Genn, Judging Civil Justice, (Cambridge 
Universit)' Press. 2010). Particularly relevant for present purposes is the second lecture, "ADR and civil justice: w hat's 
justice got to do with \\1," Judging Civil Justice, (Cambridge University Press, 2010), at 78.

Genn says;
The case for ADR is routinely made not so much on the strength o f its own special benefits, but by setting it 
up in opposition to adjudication and prom oting it through anti-adjudication and anti-law discourse.

In the process o f  pursuing necessary and laudable improvements to the administration o f  civil justice, 
voluble reformers have trashed its principles and purpose in a "postmodernist' rhetoric which
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Genn submits that for alternative dispute m echanism s such as m ediation to function there must be 

a “background threat o f  coercion to disputing parties, otherw ise parties cannot be brought to the 

negotiating table. M ediation without the credible threat o f  judicial determination is the sound o f  

one hand clapping.”

Genn posits that i f  alternative dispute resolution m echanism s such as m ediation becom e a 

default or com pulsory m echanism , disputing parties m ay have reason to feel aggrieved i f  

traditional dispute resolution and adjudication m echanism s are not m ade available to them.

The Law Reforni C om m ission in their Consultation Paper on A D R  recognises the important 

points that Genn made. They acknowledge that “A D R  is not a panacea for all disputes, it has its 

lim itations and it is not always appropriate”""̂* and point to the indispensible, necessary role that 

courts play in a civil justice system.

H owever, alternative dispute resolution programmes have been developed in other 

jurisdictions, mandatorily or quasi-mandatorily requiring disputing individuals to take part in 

such before being allow ed to engage in litigation before a court. Tw o o f  these programmes are 

considered below; the Ontarian Mandatory M ediation Programme and a pilot schem e in the UK  

providing for automatic referral to mediation.

underm ines the value o f  legal determ ination , suggests that ad jud ication  is alw ays unpleasant and 

unnecessary , and finally  prom otes the conviction that there are no righ ts that cannot be  com prom ised, and 

that every conflict represents m erely  a clash o f  m orally  equ ivalen t interests.
See generally . Lecture 2: A D R in civil ju stice ; W h at's  ju stice  got to do w ith it? in Ju d g in g  C ivil Justice, (C am bridge 
U niversity  Press, 2010).

G enn, "A D R  and civil ju stice : w h a t's  ju stice  got to do with it?" in Ju d g in g  C iv il Justice , (C am bridge U niversity  
P ress. 2010), at 125. G enn starkly portrays the ultim ate necessity  o f  the threat o f  ju d ic ia l ruling in the con tex t o f  a 
d ispu te  over her m o ther-in -law 's recently-installed , but m alfunction ing  sta ir lift. D esp ite  repeated  haranguing o f  the 
installers to p roperly  fix the  stair lift, the installers have not returned. G enn says that the u ltim ate step  in th is m ust be  

the  threat o f  court action:

Do you th ink  that they w ill m ediate  w ithout that threat? O r is it the su bstan tive  law  and the  threat o f  coercive 
pow er that constitu te  the hand behind the back o f  the defendan t p rodd ing  o r  p ush ing  them  tow ards fix ing  the 

stair lift o r tow ards som e se ttlem ent?

Ib id .zx  122.
G enn rem arks:

T he sense o f  exclusion from  state d ispute resolution p rocesses m ay lead to frustration , a lienation  and a sense 

that the rights and entitlem ents endow ed by the  sta te  are  an em pty  prom ise.
G enn. "C ivil Justice: H ow  M uch is E nough?" in Judging  C ivil Justice, (C am bridge  U niversity  Press. 2010), at 73.

L aw  R eform  C om m ission  C onsultation  Paper. 'A lternative  D ispu te R e so lu tio n '. 2008. available at 
w w w .law reform .ie/_ fileup load /consu ltation  papers/F inal A D R C P w ith C o v e r .p d f .  (v isited  6 June  2010). at 17. The 

C om m ission  continues: " ...no t all cases are suitable for resolu tion  by A D R . ju s t  as the court based adversarial process 

is not suitable for all cases." Ib id , at 16.

T he C om m ission  rem arks:
...they m ust alw ays be availab le  should  o ther A D R processes fail. ...there m ay be  uncertain ties in the law 

w hich is im portant to clarify , e ither because there is a lot at .stake in a particu la r case, o r because its ou tcom e 

could affect a num ber o f  o th er cases. Som etim es legal p receden ts need to b e  relied on, o r  to be  established 
for future cases. There are cases in w hich public interest d ictates that a pub lic  hearing  should  take place and a 

public  decision  be m ade.

Ib id  at 16-17.
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3.4.2 The Ontario Mandatory Mediation Programme

The Ontarian civil justice system introduced a m andatory m ediation programme in January 1999 

(initially on a pilot scheme basis and subsequently on a m ainstream  basis)/™  The programme, 

introduced under Rule 24.1 o f  the Ontarian Rules o f  Civil Procedure"'^' requires parties involved 

in almost all types o f  civil disputes in Toronto, Ottawa and W indsor (including civil court actions 

for certain employment disputes, such as wrongful dism issal) to engage in a m ediation session, in 

an effort to bring about faster, m ore effective and m ore creative solutions, tailored to the needs o f 

the parties, rather than resorting to litigation. The Ontarian M inistry o f  the Attorney General says 

that over 90% o f  all lawsuits settle before getting to the trial stage, and that by m andatorily 

requiring parties to engage in a m ediation process, many disputes get resolved more 

expeditiously and at a lesser cost for all concerned. If  parties fail to resolve the dispute through 

m ediation, the dispute continues through the court process to trial.

How does the mandatory mediation scheme work?

Defended, case-managed civil actions are m andatorily referred to mediation. Exem ptions are 

available, but only by way o f  court order. M ediation is conducted by private-sector mediators. 

There is a m ediator roster from w hich parties can select a m ediator at their discretion, although 

they are not obliged to select from this roster. However, if  parties cannot agree on a mediator 

w ithin 30 days o f  the first defence being filed, one is appointed by them by a Local M ediation 

Coordinator. M ediation m ust take place w ithin 90 days after the first defence is filed, unless a 

court orders otherwise. At least 7 days in advance o f a hearing, parties must supply the m ediator 

with documents o f  central importance to the case and a ‘Statement o f Issues’.

Costs

Parties involved in the dispute share the cost o f  the m ediator. M ediators who are 

the program m e’s roster are subject to fees limits. The rostered m ediator's fees 

preparation time per part and a m ediation session o f up to 3 hours cannot exceed 

amounts:

Number of Parties Maximum fees

2 $600 plus GST

3 $675 plus GST

4 $750 plus GST

5 or more $825 plus GST

™  A n independent assessm en t o f  the P ilo t S ch em e p aved  th e w a y  to the fu ll introduction o f  m andatory m ed ia tion . S ee  

R ichard H ann. Carl Barr. L ee A x o n . S u sie  B in n e. Fred Z em an s. “E valuation  o f  th e O ntario Mandator^' M ed iation  

Program  (R u le  2 4 .1 ): Final R eport -  T h e  First 23  M on th s.’' M arch 12. 2 0 0 1 . a va ilab le  from

h ttp ://w w w .a tto m ey g en era l.ju s .g o v .o n .ca y en g lish /co u rts /m a n m ed /ev a l_ m a n _ m ed _ fm a l.p d f (v is ited  18 M arch 2 0 1 1 ).

S ee  h ttp ://w w w .e -la w s.g o v .o n .ca /h tm l/r e g s /e n g lish /e la w s_ re g s_ 9 0 0 1 9 4 _ e .h tm # sc h e d 2 4 .1.01 (v is ited  12 M arch  

2 0 1 1 ) . A lso  see  R ule  75.1 w hich  p rov id es  for m andatory m ed iation  for p roceed in gs relating to esta tes, trusts and 

substitu te  d ec isio n s.
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If  a m ediation session does not end after three hours, the parties may consent to continue and 

m utually agree to a cost with the m ediator in advance o f  the continuance o f  the session.

The Mediation Hearing

All parties m ust attend the m ediation session, including all representative lawyers, i f  any. 

Hearings are fully confidential, and parties are not required to continue m ediation for m ore than 

three hours (except i f  the m ediator deems the session to be unproductive, or, o f course if  there is 

a settlem ent before that time). The session is infonnal and the m ediator structures the discussion, 

asking both sides to present their story. The m ediator then explores potential settlement 

arrangem ents w ith the parties. If an agreement is reached resolving some or all o f  the issues, the 

agreem ent m ust be signed by all parties or their lawyers, i f  any. Defendants (or their lawyers) 

must file a notice advising the court o f  the settlement within 10 days o f  the agreement being 

signed. M ediators must file a report on the outcom e o f the session. A party who cancels their 

attendance or fails to attend a m ediation hearing will be required to pay any fees and may be the 

subject o f  court-im posed sanctions.

The Development o f  the Ontarian Compulsory Mediation Scheme

The initial Pilot Scheme for the m andatory mediation program m e was independently evaluated 

by experts, and deemed a success.

In relation to em ploym ent disputes, the Pilot Scheme achieved relatively high settlement 

rates for wrongful dism issals claims, with com plete settlem ent being brought about by the 

com pulsory m ediation hearings between 47% and 54% o f the time."^^

A new Practice Direction was introduced in 2005 to tackle inefficiencies and problems 

which had emerged in the first few years o f the Programme. In particular, provision was made for 

counsel to decide on the most effective timing for m ediation.'’’''

The fo llow ing  is a sum m ary o f  the m ain conclusions o f  the  Pilot Schem e:

M andatory  m ediation  under the R ule has resulted in significant reductions in the tim e taken to d ispose o f  

cases.

M andatory  m ediation  has resu lted  in decreased  costs to the litigants.

M andatory  m ediation  has resu lted  in a high proportion  o f  cases (roughly  40%  overa ll) being  com pletely  

settled  earlie r in the litigation  process w ith o th er benefits being noted in m any o f  the  o th e r  cases that do not 

com pletely  settle.

In general, litigan ts and law yers have expressed  considerab le  sa tisfaction  w ith the m ediation  process under 

R ule 24.1.

A lthough  there w ere at tim es variations from  one type o f  case to ano ther, these positive  find ings applied  generally  to 

all case types. R ichard  H ann. Carl Barr. Lee A xon. Susie B inne. Fred Z em ans. "E valuation  o f  the O ntario  M andatory  
M ediation  P rogram  (R ule 24.1): Final R eport -  T he First 23 M on ths," M arch 12, 2001. available  from  

http ://w w 'w .a ttom eygenera l.ju s.gov .on .ca /eng lish /cou rts /m anm ed /eval_m an_m ed_fm al.pd f (v isited  18 M arch 2011), at 
2 .

Ibid. at 12.
Paul Jacobs, fo rm er P residen t o f  the A lternative D ispute R esolution d iv ision  o f  the O ntarian  Bar A ssociation  

com m ented  on the substance and effects o f  th is P ractice D irection as follow s:
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A number o f judges and mediators have commented positively on the mandatory mediation 

scheme. The Associate Chief Justice o f  the Court o f  Appeal for Ontario cominents on the manner 

in which users o f  the Canadian civil justice system have adapted to the mandatory mediation 

programme'*^^ and have taken advantage o f  particular benefits inherent in the Scheme, such as 

selecting adjudicators and dates for mediation sessions.

However, strong criticism has been made o f the Programme on the basis that mediation as a 

process should be voluntary in nature, rather than imposed upon disputing parties by State 

requirement:

The new Practice Direction makes provision for counsel to decide on the most effective timing for mediation. 
As a result, while a mediation is mandatory, the timing and the details are left to counsel to decide. It is fully 
expected that this item alone will lead to increased success rates in the Mandatory Mediation regime. There 
is a further provision that the mediation must take place no later than 90 days after the case has been set 
down for trial. There is also provision in other parts o f  the Practice Direction for a Pre-Trial or Settlement 
Conference. A judge will hold that conference and at that stage there is an opportunity to send the case off to 
mediation once more if it has not settled at an earlier attempt. One other factor at this stage is that the pre
trial judge will set the trial date for the case so that counsel will know there is a courtroom door awaiting 
them on an appointed date. Typically, these fixed dates for trial will not enjoy the prospect o f adjournments. 
Accordingly, if  the case is not settled earlier, counsel have one last kick at the can. while the courtroom door 
is opening if  they fail to settle.

Paul Jacobs. "A Recent Comparative Historv o f  Mandatory Mediation vs Voluntarx Mediation in Ontario. Canada." 
International Bar Association Mediation Newsletter. April 2005, available at 
http://www.m sm law.ca/Resources/M andatory.vs.Voluntary.M edia.pdf (visited 19 March 2011), at 3.

Denis O 'C onnor remarks:
The market is telling us that Canadians like having the ability to select a 'dispute resolver' with expertise in 
the issue at hand. From my own experience, when I was still practicing, I found that the ability to select the 
judge was the single most important factor in clients' decisions to go private.

Dennis O 'C onnor. "M essages from the Market: What the Public Civil Justice System Can Learn from the Private 
System.’' speech prepared for Canadian Forum on Civil Justice 's Into the Future Conference, May 2006. See 
http://cfcj-fcjc.org/docs/2006/oconnor-en.pdf (visited 18 March 2 0 1 1).

O 'C onnor continues:
The second lesson we can learn from the market is that timing is everything. This is obvious. In the private 
system, an ADR adjudication can typically be arranged within a few months, and even more quickly if  there 
is greater flexibility in the choice o f  adjudicator. In many jurisdictions, court delays are longer, sometimes 
much longer.

Ibid.
Paul Jacobs echoes this point:

Timing, in particular the avoidance o f delay is crucial. Unlike adjournments that happen frequently in the 
public system, when a mediation is arranged, the date is fi.xed and it is the only matter on the m ediator's list. 
M ediations virtually always proceed when scheduled.

"Ontario on the Crest o f  Change" International Bar Association Mediation Newsletter, December 2006. See 
http://www.m sm law.ca/Resources/Ontario.On.Crest.of.Change.pdf (visited 18 March 2 0 1 1), at 3.
Kathryn Munn. a rostered mediator also speaks o f  her overall experience o f  the Programme:

Going into the program my expectation was that I would be frequently meeting a group o f lawyers and 
parties who did not wish to settle or who felt that the mediation was too early to be able to settle. I expected 
that for cases where I was assigned under the Rules, it would be very unlikely that the parties would choose 
to settle. I soon saw that my expectations were wrong. W hat I found was that lawyers and parties were 
generally prepared and willing to spend the scheduled minimum three-hour mediation working hard at 
reaching a settlement. To my surprise, my settlement rate for the mandatory cases was about the same as for 
voluntary mediation - about 80 to 85 % o f the cases settled; most fully settled, some settled in part.

"Ontario Mediation Expands: Four Y ears' Experience" Munn Conflict Resolution Services Common Ground Conflict 
Resolution News. W inter 2002-3, available from http://www.munncrs.eom/COM M ON_GROUND/M CRSW inter2002- 
3 .pdf (visited 18 March 2 0 1 1).
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at a m inim um , [mandatory mediation] systems underaiine the voluntary nature o f 

m ediation, they clothe the m ediation process in litigation attire, make the parties more 

tenants than owners o f  their mediation and turn the m ediator into an agent o f  the state, 

even w hen selected by the parties /^ ’

On balance, the Ontarian M andatory M ediation Programme has m ade a positive contribution to 

the efficacy and efficiency o f civil justice claims in the Province, at least on a pragmatic level. It 

has also lowered litigation costs in the Province. W hile there is a w ide debate on the m erits o f 

im posing a requirem ent o f  m ediation on parties, the relatively high settlement rates and apparent 

satisfaction and willingness to engage in the Programme from users and lawyers alike has 

dem onstrated that, at least from a pragmatic point o f view  in Ontario, disputes can satisfactorily 

be resolved in a high num ber o f  instances through less formal means than adversarial 

adjudication.

3.4.3 Twisting arms: court referred and court linked mediation under judicial pressure

This Report''^* provides a critical analysis and comparison o f  two pilot schemes introduced into 

the UK's civil justice  system. Both pilot schemes sought to use m ediation as a means o f resolving 

civil law disputes. The two schemes were an 'Automatic Referral to M ediation' (ARM ) Scheme, 

which ran between April 2004 and M arch 2005 and a V oluntary M ediation Scheme in Central 

London which has been operating since 1996.

For present purposes, the more novel ‘Automatic Referral to M ediation’ Scheme will be the 

subject o f  critical analysis.

This scheme random ly allocated 100 defended cases per m onth to m ediation, with the 

opportunity granted to either party to opt out o f  such, and to pursue traditional dispute resolution 

m echanism s through the courts system. In this regard, it is important to note that recourse to 

m ediation was not mandatory. The pilot was not a success in tenns o f  uptake. During the ARM 

pilot, 1,232 defended civil cases were randomly referred to m ediation, o f  which 82% were 

personal injury cases. By the end o f  the evaluation (10 m onths after tennination o f  the pilot), only 

22% o f ARM cases had a m ediation appointment booked and 172 cases -  or 14% o f those 

originally referred to m ediation -  had been mediated. For present purposes, it is interesting to 

note that o f the employer's liability cases randomly allocated under the ARM scheme, parties in 

only 20%  o f these cases agreed to mediate.

Patricia Hughes. "Mandatorx Mediation: Opportunity' or Subversion?" (2001) 19 Windsor Yearbook o f  Access to 
Justice  161. at 202.

Professor Hazel Genn. Professor Paul Fenn. Marc Mason, Andrew Lane, Nadia Bechai, Lauren Gray, Dev 
Vencappa, Twisting arms: court referred and court linked mediation under jud icia l pressure, 
http://webarchive.nationalarchi ves.gov.uk,'+/http:/www.justice.gov. uk/docs/Twisting-arms-mediation-report-Genn-et- 
al.pdf, (visited 21 August 2012).
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In 81% o f  cases where the court received a reply, one or both parties had objected to the 

referral. The Report commented that “ARM was not interpreted by most solicitors as 

com pulsory and m any regarded opting out as a mere bureaucratic hurdle.” ''*®

The Report offers first-hand accounts o f  the experience o f practitioners, m ediators and 

parties involved in the scheme. A m ongst the most pertinent reasons for opting out o f  the scheme 

were, first, that the cost o f  mediation (generally between £1000 and £2000) was disproportionate 

to the value o f m any cases, and that these cases would be better o ff settled by the parties 

them selves, rather than resorting to the services o f  a mediator."'*' Second, in some instances, 

resorting to m ediation was inappropriate because it was referred to such at too early a stage in the 

dispute - not enough evidence had been gathered at that stage.''*^ Finally, some cases w ere simply 

inappropriate for m ediation in that the parties were too entrenched in their opposing positions on 

the m atter and that this intransigence meant that there was no prospect o f  a com prom ise being 

met with the help o f  a mediator''*^

The very limited success o f  the A utom atic Referral to M ediation Scheme in the UK can be 

contrasted with the novel approach o f  the Ontario Com pulsory M ediation Scheme in Canada. The 

response to the UK scheme was “som ewhat different” than the response to the Canadian 

scheme.

3.4.4 Are ADR mechanisms suitable for determining rights issues?

W hen is m ediation or other fonns o f  ADR not a suitable dispute resolution m echanism ? Or 

rather, when are disputes so inextricably tied to an assessm ent o f  the application or enforcem ent 

o f  legally-provided rights such that certain alternative dispute resolution m echanism s are 

unworkable? One suggestion is that they are not conducive to resolving disputes w here there are 

w ell-founded allegations o f  illegality or impropriety,'**^ but it rem ains the case that in a num ber o f 

systems, m ediation is used in such circumstances.

i u i u y  a i  111.

Ibid, 79, 80 and 83.
Ibid, at 78.
Ibid, dX 80 and 81.
Ibid, 196.
Warren W inkler, C hief Justice o f  Ontario, Canada says:

...certain  types or categories o f dispute do not lend themselves well to mediated resolution. One such 
category, for instance, would include those disputes involving apparently well-founded allegations o f  
illegality or impropriety. Cases based on allegations o f  fraudulent conduct o r illegal behaviour are not 
conducive to mediation because the polarized positions that characterize these disputes inhibit discussion. 
Moreover, they often place the mediator in an impossible ethical position.

C hief Justice, Warren Winkler. "Access to Justice. Mediation: Panacea or Pariah?’' Annual Ceremony to M ark the 
Opening o f the Courts o f  Ontario for 2012, available from http://www.ontariocourts.ca/coa/en/ps/speeches/access.htm  
(visited 13 May 2012).

Consider the Ontarian Mandatory Mediation Scheme, discussed above, at 153 and the New Zealand D epartm ent o f  
Labour's Mediation Service, discussed belowm at 163. In Ireland, it is often the case that certain rights-based 
illegalities are settled through mediation at the Equality T ribunal's Mediation Service. See above, at 33.
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This concern pervades the field o f  employment dispute resolution, w here rights can be the 

subject o f  a dispute at a m ediation session, for instance at the Equality Tribunal M ediation 

Service. Gladstone questions negatively perceiving m ediation as a dispute resolution 

m echanism  for rights-based issue, suggesting that this is a “ short-sighted view ” o f its potentially 

beneficial role in such circumstances.

A correct balance must be struck by alternative dispute resolution services in a civil justice 

system between facilitating the best outcome for both parties, while protecting and vindicating 

the rights o f  users, under law, where necessary. It is subm itted that the best way o f  striking the 

balance is to use the spectrum described above appropriately. For disputes that are 

com prom ise-based, dispute resolution technique on the left hand side o f  the spectrum such as 

conciliation or mediation may be appropriate; for more adversarial, hostile, rights-based disputes, 

dispute resolution techniques should, if  where the parties feel necessary, m ove further to the right 

on the spectrum; to early neutral evaluation or arbitration."^''

3.4.5 Using ADR for resolving Irish workplace relations disputes

A central component o f  the success o f  any program m e to m ainstream  alternative dispute 

resolution techniques is the program m e’s ability to foster a culture o f  w illingness on the part o f 

users and lawyers throughout a civil justice system to engage in and develop such techniques. 

The general satisfaction o f Irish users o f the Equality T ribunal’s M ediation S e r v i c e i s  an 

indication that there may be support for m ainstream ing m ediation and/ o r other mediation 

techniques in the field o f employment dispute resolution in Ireland. H owever, there is no 

indication that users would be happy to be subject to m andatory m ediation.

Another important factor to consider in the developm ent o f  inainstream  alternative dispute 

resolution techniques in an employment disputes setting is to gauge what particular alternative 

dispute resolution techniques are suited to particular types o f  dispute. It is im portant to rem em ber 

that employinent minimum legislative standards are generally expressed in ‘black and w hite’ 

rights tenninology, and therefore must be upheld and enforced with certainty i f  they are to have

The appropriateness o f  the EquaUty Tribunal Mediation Service’s techniques in facilitating resolution o f  rights- 
based disputes is considered above, at 123.

Alan Gladstone comments:
These procedures are often identified with compromise and, in the view o f  certain commentators, there is no 
room for compromise as between the parties in a question concerning rights. One either has an entitlement or 
does not have it. This, however, seems to be a rather short-sighted v iew ... the conciliation/ mediation process 
may well serve the purpose o f  better informing the parties o f their respective rights and obligations and 
thereby obviate the need for litigation.

Alan Gladstone. "Settlement o f  Disputes over Rights." Comparative Labour Law and Industrial Relations in 
Industrialized Market Economies. R Blanpam ed, (W olters Kfuwer, 10"' ed, 2010), at 724.

See above, at 144.
It is submitted that the correct balance o f  the role o f  ADR techniques in the employment rights setting is struck by 

the ‘Early Resolution Service' model proposed by the writer in the concluding chapter, which incorporates a spectrum 
o f  ADR techniques to bring about a resolution in a fair and just m anner where parties voluntarily opt for the Service. 
See below, at 334.

Equality Tribunal .Annual Report 2009, at 27.
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proper efficacy and due respect in the workplace. However, com pare this sentiment with Lon 

F uller’s com m entary that the “proper role o f the m ediator” is:

.. .not that o f  inducing the parties to accept formal rules for the governance o f  their future 

relations, but that o f  helping them to free them selves from the encum brance o f  rules and 

o f  accepting, instead, a relationship o f  m utual respect, trust and understanding that will 

enable them to m eet shared contingencies w ithout the aid o f formal prescriptions laid 

down in advance."*’^

If m ediation is to becom e a m ainstream  means o f  resolving em ploym ent rights disputes, the 

system  o f m ediation which is obligated to enforce such rights must nevertheless ensure that, 

despite Fuller’s analysis, “formal rules” must, in a sense, be definitively “accepted,” and parties 

must not be able “to free them selves from the encum brance o f  rules” (i.e. copper-fastened 

em ploym ent rights) through any dispute settlem ent arising from a m ediation hearing on an 

em ploym ent rights issue. W hat must be considered in a refonn o f  the Irish employir.ent dispute 

resolution system is how  best to arrive at balancing and utilising the m erits o f  alternative dispute 

resolution m echanism s against the pervasive rights-based context o f  present-day workplace 

relations and em ploym ent law in Ireland.

Lon L Fuller. “Mediation -  Its Forms and Functions" ( 1970) 44 Southern California Law Review  305, at 3 15.
This consideration is central to proposals made for an 'Early Resolution Service" in the concluding chapter o f  the 

thesis. See below, at 334.
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CHAPTER 4: COMPARATIVE ANALYSIS

Com parative analysis o f  other legal jurisd ictions’ em ploym ent dispute resolution systems allows 

for a deeper understanding o f  our own system and institutions. This can be particularly useful for 

law reform. The reasons for choosing the three selected com parative jurisdictions, New 

Zealand, UK and Ontario, Canada, are outlined individually. Each offers a unique perspective on 

different m ethodologies for State m achinery and interventions in employment dispute resolution.

4.) New Zealand Employment Dispute Resolution

New Zealand’s employm ent dispute resolution system was chosen as a comparative jurisdiction 

for the purposes o f this thesis for a num ber o f  reasons:

A simplified two-tier employment dispute resolution system,

the strong em phasis on informal alternative dispute resolution, in the form o f a quasi- 

compulsory M ediation Service, for resolving employment disputes at first-instance, 

similarities to Ireland both in tenns o f basic demographic''"’̂  and economic statistics,'*'’̂  

similarities to Ireland in tenns o f  the dynam ics o f  current workplace relations. This will 

be described below.

4.1.1 Background

The development o f  New Zealand workplace relations to its present state has a particularly varied 

and interesting history. Although the broad pattern o f  changes in New Zealand em ploym ent 

relations “mirrors those occurring in other parts o f  the w orld” ''^’ in that it has an industrial 

relations system which is “more individualistic and in which unions play a less significant role

O tto K ahn-Freund. a leading labour law and com parative  law  expert d iscusses the  p articu lar ro le o f  com parative  law  

in relation to law  reform  in "O n  U ses and M isuses o f  C om parative Law " (1974) 37 M LR  1.
N ew  Z e a la n d 's  population  is currently  estim ated  at 4 .405.200 figure from  N ational Population  E stim ates. S tatistics 

N ew  Z ealand , available from:

h ttp ://w w w .stats .gov t.nz/b row se_for_stats/population /estim ates_and_pro jec tions/national-pop-estim ates.aspx  (v isited  7 
A pril 2012). in com parison to Ire lan d 's  population  o f  4 .588.252 (figure from  C ensus 2011).

“''^^New Z ea lan d 's  G ross D om estic Product based on purchasing-pow er-parity  per cap ita  is $28,409.37. Ire lan d 's  is 

h igher, at $39,311,805. F igures from  International M onetary F u n d 's  W orld Econom ic O utlook D atabase. A pril 2011, 
availab le  from  h ttp ://w w 'w .im fo rg /ex tem al/pubs/ft/w eo /2011 /01 /w eodata /index .aspx  (v isited  7 April 2012).

B ernard W alker and R.T. H am ilton . "T he E ffectiveness o f  G rievance  P rocesses in N ew  Z ealand: A F air W ay to 
G o?.“ (2001) Journa l o f  Industria l R ela tions  (53). 103. at 104.
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than in the past,"'*’* the developm ent to the present scenario has been characterised by the quite 

mariced shifts in successive governm ents’ ideological approaches, from a heavily unionised, 

collective bargaining-centric fram ework until 1991, to a period o f  individualistic, free-market, 

contractually-based em ploym ent relations approach until 2000, and from then until now, a 

hybrid, ‘m iddle-ground’ com prising elem ents o f  both o f  these ideologies. N ew  Zealand’s 

industrial relations and em ploym ent rights fram ework can now be presently categorised as a 

“unique hybrid system o f decentralized labor market regulation.” '*'’̂

Throughout m ost o f  the 20* Century, N ew  Zealand employment relations and disputes had 

traditionally been categorised by collective bargaining, facilitated by a com pulsory arbitration 

system , but over time this system fell out o f  favour, culm inating in the abolition o f  compulsory 

arbitration in 1987 through the Labour Relations Act 1987. However, collective bargaining and 

heavy union involvem ent in the resolution o f  all em ploym ent disputes rem ained the norm. This 

approach changed dram atically in 1991, when the new Employment Contracts Act 1991 

introduced a radical, ideological shift to a decentralised, contract-based, individualist 

employm ent relations system. The Em ploym ent Court’s C hief Judge GL Colgan labelled the 

introduction o f  the Act as “the big bang” in New Z ealand’s industrial relations development.^°°It 

established individual contracts as the prim ary means o f  determ ining wages and conditions, 

providing only a few stam tory m inim um  conditions (a “minimum code o f  em ploym ent") for 

employm ent contracts. The state effectively w ithdrew from its historically im portant role in 

bargaining and representation and there was a “ significant deunionization o f  the workforce: union 

density fell from 43% o f wage and salary earners in 1991 to 21.1% in 1999.”^°'

The Employm ent Contracts Act 1991 was seen as a very em ployer-friendly employm ent 

relations regime, which cam e under fire throughout the nineties. Public sentim ent challenged this 

approach “which benefited em ployers but not em ployees who had little option but to acquiesce to 

em ployers’ demands for ‘tle.xibility’ under standardized individual em ploym ent contracts.”^®

The Labour Party came to power, arguing for the repeal o f  the 1991 Act on the basis that “ it 

did nothing to rem edy the inherent inequality o f  bargaining pow er in the em ploym ent

Russell D Lansburj, N ick W ailes and Clare Yazbeck. '‘Different Paths to Similar O utcom es? Industrial Relations 

Reform and Public Policy in Australia and N ew  Zealand.’" (2007) Journal o f  Labour R esearch , 629 , at 629.
Ibid, at 630.

Remarks o f  C h ief Judge GL Colgan on the occasion o f  the swearing-in as a Judge o f  the Em ployment Court o f  

Judge Christina Inglis on 30 September 2011 , available at http://w w w .justice.govt.nz/courts/em ploym ent- 
court/judicial-papers-and-speeches (visited 9 April 2012).
Margaret W ilson describes the ethos and expression o f  the legislation as follows:

The Em ployment Contracts Act w as the legal expression o f  an ideology that constructed the em ploym ent
relationship as a purely econom ic contract. Labour was treated like any other com m odity, w hose price was 

best set through a free unconstrained labour market. Trade unions had no role in this new  em ploym ent 
relationship because they were a constraint on the free operation o f  the labour market.

Margaret W ilson. “The Em ploym ent Relations Act: A Statutory Framework for Balance in the W orkplace." February 

2001 , 26(1) N ew  Z ealand  Journal o f  Em ploym ent R elations, 5, at 5. Further discussion o f  the com m oditisation o f
labour generally, consider Chapter I o f  Hugh C ollins, E m ploym ent Law , (Collins, 2nd ed, 2010).

Russel! D Lansbury, N ick W ailes and Clare Yazbeck. “Different Paths to Similar O utcom es? Industrial Relations 

Reform and Public Policy in Australia and N ew  Zealand.’" (2001) Journal o f  L abour R esearch , 629, at 631.
^ ^ - / b i d
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relationship.” They introduced a new Employment Relations Act 2000 which formally 

recognised this “inherent e q u a l i t y . A n o t h e r  interesting overarching principle o f the legislation 

was the formal statutory recognition of the aim to “build productive employment relationships 

through the promotion o f good faith in all aspects of the employment environment and of the 

employment relationship.” '̂’̂  The practical effect of the Employment Relations Act 2000, which 

is the legislative basis for employment relations today in New Zealand, was the provision of a 

hybrid system, accommodating the individualistic contractually-based employment relationships 

with a bolstered set of minimum employment standards, alongside the reintroduction of 

collective bargaining mechanisms and trade union privileges. These included a re-established role 

for unions be allowing for their registration and by designating them as the only legal 

representatives for employees’ collective^^ interests in the negotiation of collective agreements.

The wide variety o f approaches to industrial relations and employment dispute resolution in 

New Zealand over the years offers differing perspectives on how to balance the interests of 

employers and employees, h is submitted that the current hybrid dispute resolution system has 

considerable merit and is worthy of analysis; particularly in respect of the apparently successftil 

approach to early dispute resolution.

4.1.2 New Z ealand’s Em ploym ent Dispute Resolution Structures

New Zealand employment dispute resolution is separated into two strands: conflicts of interest 

(industrial relations disputes) and conflicts of rights which concern the adjudication and 

enforcement of workplace statutory' rights. Both t^pes of conflict are legislated for by the 

Employment Relations Act 2000. Mediation plays a central role in resolving employment 

disputes; this is the primary first-instance dispute resolution mechanism and is discussed in detail 

below. Conflicts o f  rights are managed by the Employment Relations Authority at first instance 

and the Employment Court at appellate level, which in this capacity, acts as an appellate court 

which can either hear de novo appeals from the Employment Relations Authority on specific 

points, or can hear disputes at first instance if the Employment Relations Authority refers such to 

it at the request o f a party or parties involved in the dispute. If and when adjudication is required 

in conflicts o f interest issues such as strikes and lockouts, these are presided over by the New 

Zealand Employment Court at first instance.

Mediation -  the default fo r  employment rights dispute resolution in New Zealand

Mediation is the default mechanism for resolving employment rights disputes, on a quasi

mandatory basis. Parties can be compulsorily directed by either the Employment Relations

Ibid.
E m ploym ent Relation.s A ct 2000, section  3(a).

E m ploym ent R ela tions A ct 2000, section  3(a).

Ind iv idua ls asserting  m in im um  em ploym en t rights are o f  course, en titled  to use  any represen ta tion  they  choose, 

legal p rac titioners , union rep resen ta tives o r  otherw ise.
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A uthority or the Em ploym ent Court to attend m ediation except where such is deem ed not to be 

appropriate, as per sections 159^°’ and 188^°% f the Em ploym ent Relations Act 2000. When a 

dispute is filed to either body, a M em ber o f  the Em ploym ent Relations Authority or a judge o f  

the Em ploym ent Court (depending on where the claim is filed) will read over the claim and host 

a prelim inary conference call or m eeting with the parties to discuss with them w hether a referral 

to m ediation would resolve the problem. If the M em ber o f  the Employm ent Relations Authority 

or the judge o f  the Employment Court deems it appropriate, he/she will refer the parties to 

m ediation — both parties must attend this session before their case will be listed. This approach is 

different to other jurisdictions where m ediation is an entirely voluntary process.

The Departm ent o f  Labour provides a free M ediation Service which can provide legally 

enforceable agreements. Although the Em ploym ent Relations Act 2000 allows for employment 

relationship problem s to also be resolved by private m ediators, agreem ents reached at private 

m ediation m ust be signed o ff  by a Department o f  Labour m ediator for it to becom e legally 

enforceable.^”’ The Department o f Labour’s M ediation Service presently com prises 34 mediators 

in seven regional offices (Auckland, Christchurch, Dunedin, Hamilton, Napier, Palm erston North 

and W ellington). About 77% o f disputes referred to the M ediation Service are settled in 

m ediation.^" This high settlement rate leads to only a relatively small num ber o f  disputes being 

adjudicated by the Employment Relations A uthority -  about 850 decisions per year. A lesser 

num ber o f  cases again go on to be dealt with by the Em ploym ent Court.

M ediations are generally categorised into two groups; m ediations concerning grievances 

connected with the term ination o f the employment relationship, w hich are scheduled for a ha lf 

day (4 hours) and disputes involving ongoing em ploym ent relationships which are scheduled for

Section 159(1) o f  the Employment Relations Act 2000 provides the follow ing:
W here any matter com es before the Authority for determination, the Authority—

(a) must, whether through a member or through an officer, first consider whether an attempt has 
been made to resolve the matter by the use o f  mediation; and
(b) must direct that mediation or further m ediation, as the case may require, be used before the 
Authority investigates the matter, unless the Authority considers that the use o f  mediation or 
further mediation—

(i) will not contribute constructively to resolving the matter; or
(ii) will not, in all the circum stances, be in the public interest; or
(iii) w ill undermine the urgent or interim nature o f  the proceedings; or
(iv) w ill be otherwise impractical or inappropriate in the circumstances; and

(c) must, in the course o f  investigating any matter, consider from time to time, as the Authority 

thinks fit, whether to direct the parties to use mediation.
Section 188(2) o f  the Employment Relations Act 2000 provides the same as Section 159(1) o f  the sam e A ct as 

above, replacing the word Authority for Court {ie  the Employment Court).
Em ploym ent R elations Act 2000, sections 149 and 151.
Martin E Risak and Ian M cAndrew, “W ho M ediates Em ployment Relationship Problems?" Labour. Em ploym ent 

and Work in N ew  Zealand 2010, http://ww w.victoria.ac.nz/vm s/industrial-relations-centre/irc-events/lew-conference- 

welcom e/lew -papers/Q 14_R isak_M cA ndrew _LE W 14_fim al.pdf (visited 7 April 2012).
Ibid.
74 judgm ents were handed down by the N ew  Zealand Em ployment Court in 2011. Risak and M cAndrew comment: 

The settlem ent rate, both for grievances and overall, indicates that the way mediation is provided b y  the 

Department o f  Labour is -  as it regards costs and easing the E R A 's caseload -  an efficient w ay to resolve  
Em ployment Relationship Problems.

Ibid,  at 2.
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a full day. It is also worth noting that the provision o f a publically funded free m ediation service 

im proves access to justice, should users require it, regardless o f  financial circumstance.^'^

R em ed ies  at m ediation

W hile m ediation is generally a process to facilitate an agreed resolution arrived at by the parties 

them selves, the Department o f  L abour's M ediation Service provides alternative methods to 

arriving at a resolution.

At any stage o f  m ediation the parties can together agree to give the m ediator the authority to 

m ake a decision on the outcome. The parties must give w ritten consent in order for a m ediator to 

m ake a decision. If you give written consent to the m ediator, then the m ediator’s decision is 

binding. Parties cannot appeal the outcome. This effectively converts the process from 

m ediation to a private arbitration session.

A nother alternative resolution is for the parties to request the m ediator to issue a 

recom m endation on how they might resolve the employm ent relationship problem. Both parties 

m ust agree in writing to receive a recom m endation. Once a recom m endation is issued, parties 

may opt out o f  accepting the recom m endation’s terms, but only may do so within a specified 

tim efram e, after which the recom m endation becom es legally binding. This recom m endation can 

be issued at any stage in the process. For exam ple, a m ediator recom m endation could be offered 

in the early stages o f  resolving a problem or as an alternative to a m ediated m eeting between both 

parties, or it could recommend procedural steps to assist the resolution o f  the problem. 

Recom m endations are confidential to the parties.

The M ediation Service appears to have the support o f  users, with an 83% satisfaction rating from 

an unpublished Department o f  Labour custom er satisfaction study in 2009 for the 2008/2009 

Annual Report. Risak and M cAndrew suggest that a further success o f  the M ediation Service is 

that it provides a forum for parties (particularly em ployees) to voice their em ploym ent 

relationship problem s at an early stage and not only after their employment is tenninated.^'^ A 

2007 report on the Service for the Department o f  Labour^'^ dem onstrates that in about one third 

o f  the m ediations the employm ent relations problem s are raised during an ongoing employm ent 

relationship.

However, despite these apparent successes, Bernard W alker and R.T. Hamilton argue that 

the m ediation program m e is not m eeting a central goal: the preservation and restoration o f

See N ew  Z ealand  D epartm ent o f  Labour " Is  the m edia to r allow ed  to decide the ou tcom e?" availab le  at 

h ttp ;//w w w .do l.gov t.nz/er/serv ices/m ediato rs/allow ed .asp  (v isited  10 A pril 2012).
M artin  E R isak and Ian M cA ndrew . "W ho  M ediates E m ploym ent R ela tionsh ip  Prob lem s?" L abour. E m ploym ent 

and W ork in New Z ealand  2010, h ttp ://w w w .v ic to ria .ac .nz/vm s/industria l-re ia tions-cen tre /irc -even ts/lew -conference- 

w elcom e/lew -papers/Q  14_R isak_M cA ndrew _L E W 14_fm al.pdf (v isited  7 A pril 2012). at 2.

M M artins and B W oodham s. (2007) "P ersonal G rievance M ediations C onducted  at the D epartm ent o f  L abour: a 
S napsho t,”  N ew  Z ealand D epartm ent o f  Labour. The paper is referenced at 

h t tp :/ 'w w w .dol.gov t.nz /pub lica tions/research /personal-g rievance /personal-g rievance-process-04 .asp  (visited 29 July 

2 0 1 2 ).
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em ploym ent relationships. In 11 o f  14 cases they studied, the end result was an involuntary exit 

from employment. As a result o f  this analysis, they comment on the unfairness and lack o f 

distributive justice in the outcom es o f the M ediation Service.

An assessm ent o f  the success o f  the M ediation Service is obviously determ ined by what 

defines such; w hether this m eans users’ satisfaction with the Service, or w hether the Service 

achieves the goal o f  restoring and preserving em ploym ent relationships. It is subm itted that 

W alker and H am ilton’s relatively pessim istic assessm ent o f  the M ediation Service perhaps does 

not fairly account for the inevitable anim osity (to varying degrees) that is prevalent when 

em ployees and em ployers feel the need to resort to state-provided dispute resolution services. 

Employm ent relationships can come under considerable strain during such a dispute. Although a 

M ediation Service should perhaps m ake efforts to preserve the em ploym ent relationship, in many 

instances this will be untenable, and the best serv'ice a m ediation session can provide is to 

facilitate an am icable and fair breakdown o f  the employm ent relationship in as far as is possible, 

with the rights o f  both parties upheld, and remedies provided for.

Employment Relations Authority

The Employm ent Relations A uthority provides an Investigation Service -  effectively a first- 

instance adjudication service, where rnediation has not been used or w here it has failed to result 

in an agreement. The application process to the A uthority operates through a relatively flexible, 

informal Statem ent o f  Problem  fonTi.^'*

Applicants pay an application fee o f NZ$71.56 and are also asked to attach relevant 

docum ents.^'’

The A uthority will collate this Statement o f  Problem  form and forward a copy on to the 

respondent em ployer who is required to fill out a Statem ent in Reply  fonn, generally w ithin 14 

days.^“

Walker and Hamilton remark:
The experience o f  those employees was that, despite numerous unsuccessful attempts at resolution, they had 
no choice but to relinquish their jobs. For these people the processes were not seen as fair, but rather a 
situation where the employers could impose their preferences. ...in  practice, mediation served here as an 
occasion to term inate relationships.

As a consequence, employees experienced mediation as unable to remedy their situations, leading to final 
outcom es that were lacking in distributive justice. Current legislation and policy proposes that resolution is 
best achieved in the early stages, and close to the source o f  a conflict. Practice, however, does not seem to 
have matched the hopes o f  policymakers in these cases.

Bernard Walker and R.T. Hamilton. ‘T h e  Effectiveness o f  Grievance Processes in N ew  Zealand: A Fair Way to Go?.’" 
(20Q\) Sh Journal o f  Industrial Relations, 1 0 3 .at 116- 117.

The form asks the claimant to complete the following statements:
1. The problem (or matter) that I wish the Authority to resolve is:
2. The facts that have given rise to the problem (or matter) are:
3. I would like the problem (or matter) to be resolved in the following way:

These include: employm ent agreements, payslips, correspondence between parties, meeting notes.
This reply form includes:

The respondent's view o f  the problem 
The respondent's version o f  the facts
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An Authority m em ber then decides whether the case should proceed to mediation (see 

above), to a case m anagem ent conference, or to be set down to an investigation meeting.

The Authority describes the process o f this Service as follows;

The Authority operates in a m ostly informal way. It looks into the facts o f  a case and 

makes decisions based on the m erits o f  the matter, not on technicalities. W hen you lodge 

a problem  w ith the Authority, they will seek a response from the other party and arrange 

a tim etable for the Authority’s investigation. A case m anagem ent conference will be set 

up to identify what the issues are. This is usually done by phone. The Authority may also 

ask for m ore information. An investigation m eeting is then held with all o f  the parties 

and a m em ber o f  the Authority. This is where the issues get discussed and investigated. 

W itnesses usually attend the meeting to answer questions. M em bers o f  the public may 

attend unless excluded by an A uthority member. A m em ber o f  the Em ploym ent 

Relations Authority will investigate your case. M embers are independent. You cannot 

talk directly with an Authority member. Members will only speak to parties if  both sides 

are present, such as at the case management conference or investigation meeting. After 

this m eeting the Employment Relations Authority m em ber who presides over the 

investigation will consider the evidence and issue a decision in writing, called a 

detennination. The determination is legally binding. At any stage in the process the 

parties can ask the Authority to make a recom m endation on how the problem might be 

resolved. This request must be in writing. If accepted by the parties the recom m endation 

becom es final and binding.

Certain elem ents o f  this process are worth noting by way o f  com parative analysis to Irish 

structures.

Unlike first-instance adjudicative functions at the Rights Com m issioner Service, the 

Employm ent Appeals Tribunal and the Equality Tribunal, there is considerable, proactive 

involvem ent at an early pre-hearing stage by the Employm ent Relations Authority, by means o f  a 

case managem ent conference.

Unlike hearings at the Rights Com m issioner Service and the Equality Tribunal, hearings at 

the Employm ent Relations Authority are heard in public session, with discretion afforded to the 

Em ploym ent Relations Authority M em ber to exclude m em bers o f  the public from attending.

All determ inations o f  the Employment Relations Authority are published and available 

online, unlike the resolutions issued by the Rights Com m issioner Service. Also, despite the 

adjudicative and quasi-adversarial nature o f investigations by the Employm ent Relations

D etails o f  any steps already  taken to reso lve the problem , like m ediation .

D epartm ent o f  Labour. "G o ing  to the E m ploym ent R elations A uthority .” availab le  from  
http :/''w w w .dol.go \'t.nz/er/so lv ingprob)em S ''G oing% 20to% 20the% 20E R A .pdf (visited 24 A pril 2012). at 4,
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Authority, there is scope for am icable settlem ent through requesting a recom m endation from the 

Em ploym ent Relations Authority M ember. This sensible fast-track dispute resolution method 

allow s parties to arrive at a resolution w ithout the need for formal post-hearing deliberation.

Case m anagem ent conference

Case m anagem ent conferences are pre-hearing conferences, held before an investigation m eeting 

has been scheduled, involving parties, and/or their representatives and the Authority M ember. 

They are designed to isolate and provide clarity as to the issues o f  dispute, and to allow for 

consideration o f  which method may be best to resolve the dispute, eg m ediation, going to an 

investigation m eeting, going directly to the em ploym ent court, m aking a recom m endation 

binding upon consent o f  both parties, or dism issing the matter. Case m anagem ent conferences 

also set a tim etable for an investigation m eeting and all proceeding steps such as the supply o f 

docum ents, m aking subm issions, exchanging w itness statem ents etc.

The H nesligation Meeting

Investigation meetings are ‘"not as formal as a Court hearing” and are “usually held in Auckland, 

W ellington or Christchurch but m embers may also travel to other cities o f  towns if  necessary. 

A uthority M embers can ask parties to provide specific evidence either verbally or in written fonn 

prepared before the meeting. Evidence is usually taken under oath. Those who provide witness 

statem ents are required to attend the investigation m eeting. Cross exam ination is also perm itted. 

Parties may sum up their arguments at the end o f  the hearing. The Authority m em ber may refer a 

question o f  law to the Employinent Court, the second-tier body, for its opinion, and m ay delay 

the investigation until it receives s u c h . T h e  A uthority m ay also, on its own motion or on the 

application o f  a party to the matter, order the rem oval o f  the m atter o f  part thereof to the 

Em ploym ent Court to hear and determ ine the m atter w ithout the A uthority investigating it. "̂'*

Determ inations, Remedies, Enforcem ent and Costs at the Em ploym ent Relations .Vuthority

Determ inations are issued in writing and are published online at w w w .dol.govt.nz. In som e cases 

the Authority M ember may give a decision verbally at the end o f  the investigation m eeting, and 

then issue a written determination later.

Going to the Employment Relations Authority, at 4, 
http://w w w .dol.govt.nz/er/solvingproblem s/G oing% 20to% 20the% 20ER A .pdf (visited 24 April 2012), at 6.

Em ployment Relations Act 2000, section 177.
Employment Relations Act, section 178( 1). The criteria for doing so are outlined in section 178(2):

“The Authorit)' may order the removal o f  the matter, or any part o f  it. to the court if—
(a) an important question o f  law is likely to arise in the matter other than incidentally; or
(b) the case is o f  such a nature and o f  such urgency that it is in the public interest that it be rem oved  

im mediately to the court; or
(c) the court already has before it proceedings which are between the sam e parties and which in vo lve  the 

sam e or similar or related issues; or
(d) the Authority is o f  the opinion that in all the circum stances the court should determine the matter."
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Where a grievance has been established, the Authority can order financial remedies such as 

payment o f  lost wages and / or compensation for personal harm. The Authority can also order 

reinstatement to a job (either permanently or in the interim pending the outcome o f an 

investigation into an alleged ‘unjustifiable dismissal’). The conduct o f  both parties is taken into 

account when considering such an award.

If a party fails to comply with the Authority’s determination the other party can seek a 

Certificate o f  Determination from the Authority to file an application for enforcement to the 

District Court or the party can apply for a Compliance Order from the Authority.

The Authority will allow the parties to agree who pays costs, but failing agreement the 

Authority can order one party to costs incurred by the other party when preparing for the 

investigation meeting, or decide that each party is responsible for meeting all o f  their own 

c o s t s . T h e  Authority follows certain general principles for making costs awards.

Employment Court

The Employment Court is the higher-level court for resolving employment rights disputes. It 

hears appeals from determinations o f the Employment Relations Authority and it can hear 

complex employment rights disputes at first instance where the Authority feels it appropriate to 

refer such to the Employment Court. The Court comprises a judge sitting alone. At the direction 

of the Chief Judge a full Court o f at least three judges may hear cases. Mediation, as is the case 

before the Authority, is an option which parties can revert to at any stage during the claims

For a general guide to the level o f  costs awarded in the Authority see the annual and six m onthly reports produced 
hy the Department o f  Labour a( http://www.dol.govt.nz/er/services/law/case/costaward/ (visited 8 April 2012).

In PBO Ltd (formerly Rush Security Ltd) v Da Cruz [2005] ERNZ 808. at 819. the following principles were 
outlined:

•  Tliere is a discretion as to whether costs would be awarded and what amount.

•  The discretion is to be exercised in accordance w'ith principle and not arbitrarily.

•  TTie statutory jurisdiction to award costs is consistent with the equity and good conscience jurisdiction o f  the 
Authority.

•  Equity and good conscience is to be considered on a case by case basis.

•  Costs are not to be used as a punishment or as an expression o f disapproval o f  the unsuccessful party's conduct 
although conduct which increased costs unnecessarily can be taken into account in inflating or reducing an 
award.

•  It is open to the Authority to consider whether all or any o f the parties' costs were unnecessary or unreasonable.

•  That costs generally follow' the event.

•  That without prejudice accept for costs offers can be taken into account.

•  That awards will be modest.

•  That fi-equently costs are judged against a notional daily rate.

•  The nature o f  the case can also influence costs and this has resulted in the Authority ordering that costs lie where 
they fall in certain circumstances.

In Graham  v Airways Corporation o f  New Zealand L td  (2004) 7 NZELC 97, at 421, the Authority proposed the 
following three step process to be used in determining a costs award:

•  Consideration o f the actual legal costs and associated expenses o f the party entitled to an award o f  costs,

•  Consideration o f  whether all those costs were reasonably incurred and if not what proportion was reasonable,

•  Consideration o f  what amount would represent a fair contribution to the actual costs reasonably incurred.
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process through the Employment Court. Em ploym ent Court judges can also compel parties to 

attend a m ediation session w here it is deemed appropriate before their case is heard in Court.^^^

A nother low er-tier dispute resolution m echanism  offered by the court is where both parties 

agree, for the court to convene a judicial settlem ent conference instead o f  proceeding to full 

hearing. This is effectively a voluntary private negotiation process aided by m em bers o f  the 

Court to arrive at a settlem ent without the need for a fonnal, public adjudicated ruling. If parties 

do not reach a settlem ent at the settlement conference, a different judge will conduct the main 

hearing.

H earings at the Employment Court are akin to civil court hearings and are held in public. 

W itnesses are called, the registrar administers an oath, w itnesses are then generally exam ined and 

cross-exam ined, and re-exam ined by party representatives and can also be questioned by a Judge. 

Evidence is recorded and handed to the parties in the courtroom  on the same day. Judgm ents are 

handed down and can be appealed on a point o f  law only to the New Zealand Court o f  Appeal. 

By leave there can be a further right o f  appeal to the Supreme Court. Legal aid is available to 

users before the Em ploym ent Court.

Comparison o f  New Zealand and Irish adjudication

The New Zealand system provides a dual m ethodological approach to em ploym ent dispute 

resolution; a com paratively fonnal two-tier adjudicative avenue, and a strand o f  com plem entary, 

inform al, facilitative m echanism s available both before and throughout the process to disputing 

parties, provided by the M ediation Service and by the institutions them selves in the form o f 

applications for recom m endations to the Employm ent Relations Authority and judicial settlement 

conferences hosted by the Employm ent Court.

W hen considered alongside Irish equivalents, particularly Rights Com m issioner hearings 

and Labour Court hearings, dispute resolution at the Em ploym ent Relations A uthority and the 

Em ploym ent Court is, in m any ways, a fo m a l process. Some o f  the elem ents o f the dispute 

resolution process w hich characterise the robust procedures at the N ew  Zealand Em ploym ent 

Relations A uthority and the Employm ent Court are:

Full public access and accountability: hearings are held at both the Authority and the 

Court in public session by default, and detenninations are published online.

Investigation m eetings at the A uthority and hearings at the Em ploym ent Court have 

relatively fonnal traits akin to norm al adversarial civil court procedures. For instance, 

evidence is heard under oath. Authority M em bers and Em ploym ent Court Judges can 

compel parties or w itnesses to attend or to give particular evidence. Cross-exam ination is 

perm itted at the Employment Relations A uthority, while the default format o f  

proceedings at the Employment Court is the traditional civil court approach o f

Employment Relations Act 2000, section 188.
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examination, cross-examination and re-exam ination. Parties are afforded the opportunity 

to sum up their arguments at both institutions.

Legal costs are central to the pragm atic concerns o f  both parties in an em ploym ent 

dispute -  how legal costs are ultim ately apportioned is a highly influential factor in 

parties’ decisions on whether to take or to defend the claim in the first place, what 

representation to use, and whether to pursue an appeal. Frequently, legal representation 

costs are very significant when com pared to potential m onetary redress. A ffording 

Authority M embers and Employment Court Judges the pow er to determine how costs are 

apportioned gives the Authority and the Court considerable pow er in this vital, practical 

element o f  the dispute resolution process.

The Employment Relations Authority also has the pow er, (both on its own initiative and on the 

application o f  involved parties) to refer matters to the higher Employm ent Court, where it sees 

fit. This is a useful m echanism which allows for a higher precedent to be set by the higher 

institution for particularly difficult, complex or important matters.

It is submitted that this com bination o f redress m echanism s is a m.ore cohesive and suitable 

framework to facilitate the resolution o f employment disputes than its Irish equivalent. W ithin the 

Irish system, individual employment dispute resolution bodies straddle the dual role o f 

facilitating settlement on some occasions, and providing adjudication in others. This is 

particularly evident w'ith Rights Com m issioner h e a r i n g s , a s  noted by Desmond Ryan,^"^ and 

can lead to perceptions o f  inconsistency in terms o f  procedure” ® and rulings.” '

It is subm itted that the New Zealand institutions are also more flexible and adaptable than 

their Irish counterparts, catering for different types o f  disputes in different ways. There is a dual 

focus on facilitating the early, infom ial resolution o f  disputes, without the need for fonnal 

adjudication (through m ediation, recom m endations for agreement by the Authority, judicial 

settlement conferences etc.), but this is com plem ented by the provision o f  robust, formal 

adjudicative processes at Employm ent Relations A uthority investigation m eetings and 

Employm ent Court hearings. Separate strands are provided for these two approaches. It is also 

worth noting that parties can elect to tailor the facilitative role o f  a m ediator to an adjudicative 

role, through assigning decision and recom m endation-m aking powers on the m ediator. Again, 

this is a further dem onstration o f the adaptability o f  dispute resolution m echanism s w ithin the 

New Zealand system.

For a description o f  Rights Commissioner Hearings, see above, at 16.
Desmond Ryan. The Framework o f  Employm em Litigation in Ireland: Key Concepts, Institutions and Practicalities, 

Trinity College Dublin Extra-Mural Course in Employment Litigation, paper delivered 4 February 2010. at 3:
The nature o f  hearings varies widely and is to be determined by the Rights Commissioner. Frequently, the 
Rights Commissioner will attempt to facilitate a settlement o f  the dispute between the parties, and even to 
perform a mediatory role. In other cases, the Rights Com missioner may progress the hearing in a more 
traditional manner.

For criticism o f  procedures at the Rights Commissioner Service see Chapter 3, Procedural Criticisms.
Note user representatives' perception o f  inconsistency o f rulings at the Rights Commissioner Service, discussed 

above, at 107.
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Criticism  of (he New Zealand l.m ploym enl DispiHc Resolution Sysi ni 

The New Zealand system is not without flaws. As mentioned above, there is a question mark over 

whether the Mediation Service succeeds in its aim to preserve employment relationships.^^' It is 

also submitted that the quasi-mandatory attendance to mediation poses difficulties. The 

difficulties with mandatory mediation are explained elsewhere in this t h e s i s , b u t  for present 

purposes, the argument is made on the basis of the difficulty with answering the following 

question: when is the power to mandatorily assign parties to mediation ever useful?

Whatever about the advantages or disadvantages of mediation, a decision by an Employment 

Relations Authority Member or Employment Court Judge to require parties to attend mediation 

is presumably based on the adjudicator’s assessment that there is a reasonable prospect of 

successfully resolving the dispute if the parties were to engage in mediation. This success, it is 

argued, is largely dependent on the parties’ willingness to engage in this process. The Member or 

Judge must, presumably, have a sense that mediation is indeed the better option for the parties 

than the adversarial, adjudicative route provided by the Authority or Court. With these factors in 

mind, broadly speaking is it realistic to suggest that there will be suitable circumstances for an 

Authority Member or Employment Court Judge to impose mandatory mediation on a party that 

does not voluntarily wish to engage in the process? Thus, when is mandatory assignment to 

mediation ever a useful tool for the state institutions if  goodwill and voluntarism are the 

ingredients to successful mediation? The answer to this question is probably only in rare 

instances when parties acquire a more positive attitude and willingness to engage in mediation 

after the decision to send them to such has been made on their behalf

While encouraging parties to try mediation in suitable circumstances and expressing the 

benefits of mediation to parties apprehensive about the process is one thing, mandatorily 

requiring unwilling parties to attend such is entirely different and may simply result in another 

bureaucratic step in the process.

However, there is no evidence to suggest that the quasi-mandatory approach has actually had 

the effect of parties being coerced into mediation where they expressly wish not to attend such. 

Nevertheless, the question may still be asked; are there circumstances in which it is appropriate 

for adjudicators to have this discretion at their disposal in the first place?

The independence of the bodies and the processes for appointing adjudicators, particularly in 

relation to appointing members to the Employment Relations Authority, can also be criticised. 

Although ostensibly an independent institution, the Employment Relations Authority operates 

under the auspice of the Department of Labour. Each Member of the Authority is appointed by 

the Governor-General on the recommendation of the Minister o f Labour. Members must.

See Bernard Walker and R.T. Hamilton. "The Effectiveness o f  Grievance Processes in N ew  Zealand: A Fair W ay to 
Go?.” (2001) 53 Journal o f  Industrial Relations, 103, at 116.

See analyses above, o f  Ontario Mandatory Mediation Programme, at 153, the Automatic Referral to M ediation Pilot 
Scheme in the UK, at 157, and the Department o f  Labour in New Zealand's Mediation Programme, at 163.

Employment Relations Act 2000, section 167.
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however, take an Oath o f Office, swearing or affirm ing before a Judge o f  the court that they “will 

faithfully and impartially perform his or her duties as a m em ber o f  the A u t h o r i t y . M e m b e r s  

are appointed for a period not exceeding 4 y e a r s , b u t  a m em ber o f  the Authority is eligible for 

reappointm ent from time to time.^^’ In essence, the appointm ents process is under the control o f 

governm ent, and there are no criteria in tenns o f  m inim um  qualifications w hich Authority 

M embers must have;” * this is a direct parallel to appointm ents to adjudicative bodies in Ireland’s 

current em ploym ent dispute resolution system; the subject o f  considerable c r i t i c i s m . T h e s e  

criticisms apply directly to the manner in which m em bers are appointed to the Employment 

Relations Authority.

The criteria and processes for appointing Em ploym ent Court judges are m ore robust, but 

nevertheless, some o f  the same criticisms apply. Judges o f  the Em ploym ent Court are appointed 

by  the Governor-General on the advice o f the A ttorney-General. A person may only be 

appointed as a Judge if  they hold a practising certificate as a barrister or solicitor for at least 7 

y e a r s . A  person acts as a Judge o f the court on a full-time basis unless he or she is authorised 

by the A ttorney-General to act on a part-time basis.

W hile there are substantial qualifying criteria for this post, requiring legal expertise, and 

appointm ent is not made by the M inister o f  Labour, nevertheless, there is no statutory 

requirem ent for an open, public appointment process to the post; an oft criticised elem ent o f Irish 

appointm ent processes.

These criticisms aside, there is considerable merit in the New Zealand model, which 

provides a selection o f  facilitative dispute resolution m echanism s alongside adversarial, 

adjudicative dispute resolution processes where necessary.

E m ploym ent R ela tions A ct 2000. section  168.

Em ploym ent R elations A ct 2000, section  169(1).

Em ploym ent R ela tions A ct 2000, section  169(2).
T he advertisem ent o f  vacancies fo r the  position  o f  E m ploym ent R ela tions A uthority  M em bers describes the  skills, 

experience and o th er criteria  as follow s:

A tertiary  qualification  and relevan t experience is necessary; prefe rence  will be g iven to cand idates w ith  LLB 

qualifications. M em bers should  have:

investigative skills to inquire into and establish  the facts su rrounding  em ploym ent re la tionsh ip  problem s; 
a high level o f  know ledge o f  em ploym ent law and practice  in N ew  Z ealand , p robab ly  gained from  significant 

experience in the  em ploym ent re la tions field;
the ability’ to gain acceptance by all parties to em ploym ent relationsh ips, inc lud ing  unions, em ployers, p arties’ 

represen tatives and the general pub lic;
know ledge o f  tikanga M aori and a  com m itm ent to the T reaty  o f  W aitangi; and 

em pathy with and an ability  to respond  to cultural, gender and o th e r  hum an righ ts issues.
See criticism  o f  appoin tm ents to Irish em ploym ent d ispu te  resolu tion  bodies, at 2 .2 .5  A ppoin tm ent o f  A djudicators 

in Ireland. 74, and for com parative analysis, consider the robust public  appoin tm ents m echan ism s in the  U K . discussed  

at 185,
E m ploym ent R ela tions Act 2000, section  200( 1).

E m ploym ent R ela tions A ct 2000, section  200(2).

E m ploym ent R ela tions A ct 2000, section  2 0 0 A (I).
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Conclusions on the New Zealand Employment Dispute Resolution System 

New Zealand’s historical and present em ploym ent relations context and the relatively simple 

institutional framework for em ploym ent dispute resolution makes this system a particularly 

pertinent and worthy comparison to Ireland. Their particular reliance on quasi-m andatory 

m ediation as a default dispute resolution service is, in certain statistical contexts, quite a 

successful m echanism, despite criticisms that could be levelled towards such an approach. This 

facilitative dispute resolution service is com plem ented by a relatively formal approach to 

adjudication, in some ways akin to the UK Em ploym ent Tribunal system.^''^ In certain, broad, 

structural aspects the New Zealand system m irrors proposals m ade by the Departm ent o f Jobs, 

Enterprise and Innovation to reform Irish s e r v i c e s i n  that it relies on a two-tier system, with a 

focus on early resolution. However, there is a strong em phasis in the New  Zealand system on 

m ore formal adjudicative procedures than those proposed by the Departm ent, and it also gives 

m ore powers and mechanisms to adjudicators to encourage, and in some instances, require parties 

to revert to alternative dispute resolution throughout the process. Some aspects o f  the New 

Zealand system will be considered in the concluding chapter when proposing refonns for the 

Irish workplace dispute resolution system.

4.2 UK Em ploym ent Dispute Resolution Structures 

4.2.1 Introduction

The UK employment dispute resolution system is w orthy o f  analysis in the present context. 

Generally speaking, em ployer-em ployee relations resem ble each other to a great extent across the 

two islands.^''^ Daly and Doherty go so far as to say that the Irish system o f employment relations 

has been “derived... from that o f the UK.” '̂*̂  UK em ploym ent law bears significant likeness to 

Irish em ploym ent law. Parallels exist in sim ilarities in statutorily-based employm ent rights 

which, in recent decades have been transposed from EU directives common to both jurisdictions. 

Also, the UK and Ireland share a largely voluntarist approach to collective bargaining and 

collective agreements, although in recent years a significant difference has emerged with the 

introduction o f  m andatory trade union recognition in the UK through the Employment Relations 

Act 1999.^“'  ̂ In Ireland recognition by em ployers o f  trade unions rem ains voluntary.”’'** Parallels 

are also evident between the two systems in the use by Irish judges o f  UK common law precedent

See below , at 181.
See below , at 233.

F or treatm ent o f  th e  d e v e lo p m e n t o f  and v a r io u s id e o lo g ie s  b eh in d  U K  e m p lo y m e n t la w , se e  Paul D avies 
and Mark Freedland. Towards a F lexible L abour M arket: L abour L egisla tion  an d  Regulation since the 1990s (Oxford 
U niversity Press. 2007). and Sandra Fredman's essay “The Ideology o f  N ew  Labour Law" in Catherine Barnard's. 
Simon D eakin's and Gillian S Morris' The Future o f  L abour Law , (Hart Publishing, 2004), at 9.

Brenda D aly and M ichael Doherty, P rincip les o f  Irish Em ploym ent L aw  (Clarus Press. 2010), at 2.
H owever, it is worth noting the commentary o f  Alan B ogg in this regard who questions the effectiveness o f  this 

measure. See Alan B ogg, “The Death o f  Statutory Union Recognition in the United Kingdom" (2012) 54 Journal o f  
Industrial R ela tions  409.

For more information, see Niamh Howlin. Robert C Fitzpatrick, “The Feasibility o f  Mandatory Trade Union  

Recognition in Ireland.” (2007) 14(1) D U L J  178, M ichael Doherty “Union Sundown? The Future o f  C ollective  
Representation Rights in Irish Law." (2007) 4 lE LJ 96.
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in issues such as wrongful d i s m is s a l a n d  stress and bullying^^° in the workplace. However, the 

institutional framework for resolving em ploym ent disputes in the two jurisdictions is different in 

many ways. The purpose o f this sub-chapter is to provide an overview o f the UK system, and to 

offer a comparison o f it to the Irish system. It shall be subm itted in conclusion that the UK 

system, although not without its own significant flaws, is in a num ber o f  respects m ore efficient, 

user-friendly, and transparent than its Irish equivalent.

Generally speaking, an individual in the UK who has a com plaint about their employment 

rights has the following three possible options: to settle the com plaint privately, or w ithdraw it, to 

settle the complaint through A C A S’s Conciliation Service, M ediation Service or Arbitration 

Service, or finally, to have the com plaint decided by an Em ploym ent Tribunal.

The Northern Irish employment dispute resolution system is sim ilar in a num ber o f 

r e s p e c ts ,a l th o u g h  there is not a separate body for adjudicating appeals on a point o f  law; rather 

these are left to the Court o f Appeal.

W hat follows is an analysis o f  the main institutions for resolving em ploym ent disputes in the 

UK; ACAS, the Employm.ent Tribunal Senace and the Em ploym ent Appeals Tribunal.

4.2.2 ACAS

The Advisory, Conciliation and Arbitration Service is an independent public body o f  the 

Government o f the United Kingdom whose aim is to ‘‘improve organisations and w orking life 

through better employment r e l a t i o n s . " T h e y  work with em ployers and employees to solve 

problems and improve perfom iance. They provide up-to-date in fo m atio n , independent advice 

and training, and specialised advisory, conciliation and arbitration services to facilitate the 

resolution o f  workplace disputes. These dispute resolution services cater both for conflicts o f  

interests in an industrial relations setting and in individual conflicts o f  rights disputes under 

minimum, prescribed employment standards provided for in legislation. ACAS is governed by an

For instance, see the discussion o f Laffoy J in McGrath i> Trintech Technologies U d  and Trintech Group Pic  [2004] 
lEHC 342 o f Lord Hoffman's judgm ent in Johnson  i' Uniysis [2001] UKHL 13 in the context o f  the use o f arguments 
for wrongful dismissal based on a breach o f the implied term in an employment contract o f  mutual trust and 
confidence.

For instance, see the use by Finnegan J in Berber v Dunnes Stores Lim ited  [2009] lESC 10 o f  H ale's LJ judgm ent in 
Sutherland V Hatton [2002] EWCA Ci\- 76.

Northern Ireland effectively has a three tier system for the resolution o f employment disputes:
The Labour Relations Agency,
The Industrial Tribunals and the Fair Employment Tribunals,
Court o f  Appeal

In practice, the system mirrors the system in Great Britain in a number o f  aspects, with the Labour Relations Agency 
providing effectively the same services as ACAS. and the industrial Tribunals and Fair Employment Tribunals 
providing the same service as the Employment Tribunal Service. However, there is an interesting difference between 
the systems with the provision o f  an extra body, the Fair Employment Tribunal in Northern Ireland, which is described 
as an independent judicial body that hears and determines complaints o f discrimination on the grounds o f  religious 
belief or political opinion.

The other notable difference in the system compared to those in Great Britain is that appeals from the two 
tribunals are referred to the Court o f  Appeal on a point o f  law, rather than to a separate designated Employment 
Appeals Tribunal,

See www.acas.co.uk (visited 14 March 2012).
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Independent Council and is largely funded by the UK Departm ent for Business, Innovation and 

S k i l l s . A C A S  has approxim ately 800 staff located in 12 centres around England, Scotland and 

W ales. For present purposes, the dispute resolution functions and m echanism s o f ACAS and their 

role within the overall UK em ploym ent dispute resolution system will be the subject o f  analysis. 

In effect, ACAS could be seen as a body equivalent to the Labour Relations Com m ission in 

Ireland, w ithout the first-instance adjudicative function w hich the Rights Com m issioner Service 

operates under the auspice o f  the Labour Relations Com mission. However, as will be described 

below, A C A S’ role, particularly through its Conciliation Service, is very im portant to the early 

resolution o f  individual rights disputes, w ithout the need for formal adjudication.

Mediation

ACAS provides a M ediation Service w hich focuses on m aintaining and rehabilitating workplace 

relationships where a grievance or dispute has arisen either betw een an em ployer and an 

employee or betw een em ployee colleagues. The M ediation Service is available free o f  charge, 

and is a wholly confidential and voluntary process -  both sides o f  the dispute m ust agree to take 

part in m ediation, and all outcom es are non-legally binding unless both parties agree to make 

them such. The main claim s that are particularly suited to this Service according to ACAS are:

(a) claims for dam ages for personal injury (not associated with discrim ination)

(b) claims for harassm ent (under the Protection from Harassm ent Act 1997, again not 

associated with discrim ination)

(c) claims in respect o f pension rights

(d) claims for non-payinent o f  wages (including bonuses), non-paym ent o f  notice pay or 

non-paym ent o f  contractual (as contrasted with statutory) holiday pay

(e) claims for non-provision or withdrawal o f  benefits (eg m edical insurance) under the 

contract o f employment.

It is interesting to note that certain rights-based issues such as the non-paym ent o f  w ages are 

catered for by this relatively non-interventionist form o f  dispute resolution. Equally, it is 

interesting that ACAS sees this as an appropriate m ethod for dealing with instances w hich are 

potentially very em otionally involved, such as allegations o f  harassm ent. It seems that this 

service caters for a w ider breadth o f  disputes than the Irish equivalent W orkplace M ediation 

Service offered by the Labour Relations Commission^^'* which, although focuses on breakdow ns 

o f  w orkplace relationships, up to and including allegations o f  bullying and harassment,^^^ does 

not o f  itself cater for disputes concerning alleged breaches o f  statutorily-based rights.

See "About Us" http://www.acas.org.uk/index.aspx?articleid=l 342 (visited 14 March 2012). 
See description o f the Service, above, at 19.
Labour Relations Commission. LRC Strategic Objectives 2008 -  2010. at 15.
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ACAS describe the mediation process in this context as a facilitative rather than an 

interventionist form of dispute re s o lu tio n .A C A S ’s Mediation Service has a high resolution 

rate of about 80% of mediations undertaken by it.” ’

The Mediation Service can also facilitate Collective Mediation sessions which attempt to 

help to resolve disputes between groups o f employees (usually represented by their union) and 

employers.

Conciliation Service

ACAS’s Conciliation Service is the dispute resolution service which is most connected to the 

formalised system o f employment dispute resolution provided by the Employment Tribunal 

Service. While the Conciliation Service provided for by the Labour Relations Commission in 

Ireland concentrates on resolving conflicts of interest, ACAS’ Conciliation Service plays a dual 

role in attempting to resolve both conflicts of interest and conflicts of rights where there are 

alleged breaches of statutory minimums. In essence, ACAS’s Conciliation Service is the first port 

of call for those with any employment dispute in the UK, and acts as a low-level, first-instance 

dispute resolver of almost any type of dispute between an individual and his/her employer.

While in Ireland, Rights Commissioners can provide the dual roles as formal adjudicator or 

as a facilitator of dispute resolution depending on the context, ACAS's Conciliation Service 

focuses exclusively on the latter, with the Employment Tribunal Service (which shall be 

discussed later) providing the fonner. ACAS has a legal duty to offer free conciliation where a 

complaint about employment rights has been made to an Employment Tribunal and a power to 

provide conciliation where a claim could be made, but has not yet been so.” * Conciliation is 

described as “essentially the same process as mediation” but almost exclusively relates to 

instances where “an employee is making a specific complaint against an employer."” ’ Like 

mediation, conciliation is available free of charge and on a wholly confidential and voluntary 

basis. However, new refonns announced by Vince Cable, Secretary of State, in November 2011 

appear to suggest that ACAS’s Conciliation Service will not just be merely offered to the parties 

as it is now but it will become the default first-instance adjudicative mechanism by compulsorily 

referring all employment disputes to the Service. Cable says that “in future, all claimants will be 

obliged to submit their complaint to ACAS, in order that parties are given an oppormnity to

A C A S com m ent:
M ediators do not m ake ju d g m en ts  o r  determ ine ou tcom es - they ask  q uestions that help to uncover 
underly ing  problem s, assist the parties to understand the issues and help them  to clarify  the  o p tio n s for 

resolv ing their d ifference o r dispute.
T he overrid ing  aim  o f  w orkp lace  m ediation  is to resto re  and m aintain  the  em ploym ent re la tionsh ip  

w herever possib le. T h is m eans the  focus is on w orking together to go forw ard, not determ in ing  w ho w as 
right o r  w rong in the past.

See "M ed ia tion" h ttp ://u 'w w .acas.o rg .uk /index .asp .\?artic le id= 1680  (v isited  14 M arch 2012).

Ibid.
See "C oncilia tion" h ttp ://vw \v .acas.o rg .u k /in d ex .asp x ?artic le id = 2 0 1 0 (v isited  14 M arch 2012).
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resolve their dispute through conciliation before it can be taken to a t r i b u n a l . T h e  wording 

here seems to suggest that while referral to the Conciliation Service will be compulsory and 

ACAS’s Conciliation Service will be the default first-instance adjudicative mechanism, parties 

may not be obliged to engage with the process. Cable’s comment that parties "'will be given an 

opportunity [emphasis added] to resolve their dispute through conciliation” suggests that parties 

may refuse conciliation and may progress to the Employment Tribunal for a hearing. In other 

words, whilst ACAS’ Conciliation Service will be the go-to first instance adjudicative avenue, 

parties will be able to opt-out o f it.

An ‘economic impact assessment’ of ACAS’s Conciliation Service undertaken in 2007 

highlights its value to the UK economy. ACAS’ Conciliation Service for individuals operated at a 

net cost of £24,000,000 in 2005/2006, but the net economic benefit of the service was 

£153,900,000; a benefit/ cost ratio of 6.4:1. ACAS’s Conciliation Service at a collective level 

provided even more of a benefit, operating at a net cost of £1,605.000 and providing a net 

economic benefit o f £ 158,600,000, a benefit/cost ratio o f 98.8:1

The Relationship between the Conciliation Scrvicc and the Em ploym ent I ribunal Service 

Sections 21 to 24 o f the Employment Tribunals (Constitution and Rules o f Procedure) 

Regulations 2004 (as amended) provide the statutory framework through which the Employment 

Tribunal Service and ACAS’s Conciliation Service interact. Section 21 provides that under the 

provisions of any enactment providing for conciliation, the Secretary shall send copies o f all 

documents, orders, judgments, written reasons and notices to an ACAS conciliation officer 

except where the Secretary and ACAS have agreed otherwise. Since 2009, ACAS’s Conciliation 

Service now not only “respond to requests” but can also “proactively seek to exercise the power 

to conciliate” in cases that they deem suitable for conciliation. Upon seeking out cases suitable 

for conciliation, ACAS officials will contact the parties to attempt to persuade them to avail of

V ince Cable. UK  Secretarj- o f  State. “Reform ing Em ployment Relations.” available from 

http://w w w .bis.gov.uk/new s/speeches/vince-cable-refonning-em ploym ent-relations (visited 29 February 2012). These  

reforms are part o f  a series o f  reforms proposed by the UK government. For further infom iation see XpertHR  
"Government announces 'the m ost radical reform to the em ployment law system  for decades” ' available from 
http://www.xperthr.co.Uk/article/111290/.aspx (visited 19 April 2012). For further information on amendment to the 

Employment Tribunals (Constitution and Rules o f  Procedure) Regulations see The Em ployment Tribunals 
(Constitution and Rules o f  Procedure) (Am endm ent) Regulations 2012, Statutory Instrument 468 o f  2012.

Pamela M eadow s for A C A S, "A R eview  o f  the Econom ic Impact o f  Employment Relations Services D elivered by 
Acas."' N ovem ber 2007 , available from
http://w w w .acas.org.U k/m edia/pdf/j/a/N IESR _Econom ic_lm pact_of_A cas_Final.pdf (visited 18 March 2012), at 4.
The econom ic impact o f  Individual Conciliation merits particular consideration. This is described in detail, at 5:

The intervention o f  A cas in individual disputes reduces em ployers' potential costs by £223 m illion. This is 

made up o f  £13 8  m illion in lower legal fees and recruitment costs in cases which are settled compared with 
those which proceed to a hearing. Com pensation to em ployees is £6 m illion lower. Em ployers ow n costs in 

terms o f  management time spent on cases proceeding to a hearing compared with those which are settled  are 
worth £79 m illion. E m ployees gain just under £17 m illion, based on around £20 m illion more in earnings, £6  

m illion less in com pensation, and £3 m illion less in legal fees. Taxpayers save £7114 m illion in the cost o f  
hearing days as a result o f  fewer cases proceeding to a hearing. O ffsetting these gains, third parties (law yers, 

organisations involved in recruitment services, services supporting claimants, and other individuals) lose  
around £158 m illion.
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the service. ACAS take this proactive stance in cases where they feel the dispute “would 

otherwise be decided by an employment tribunal"^'’" and suggest that "the power to conciliate 

should only be exercised where there are grounds to believe that a valid claim is likely to be 

m ade... where there is a prima facie  cause o f action at the time o f the request.'’̂ ^̂  This move was 

introduced on foot of criticism of the interaction between the Conciliation Service through the 

Employment Tribunals which Employment Tribunals (Constitution and Rules and Procedure) 

Regulations where it was suggested that they “create expectations of the case going to tribunal 

rather than incentives to resolution.” *̂’''

It is important to remember that the Conciliation Service remains a completely separate 

service to the Employment Tribunal Service, and any material or infom ation used or introduced 

at a conciliation hearing cannot be used as evidence in a subsequent Tribunal Hearing or court 

hearing.

Arbitration

ACAS provides an Arbitration Service for certain types o f employment disputes “as a speedy, 

informal, private and generally less legalistic alternative to an Employment Tribunal hearing.”^̂  ̂

There is no equivalent in Irish employment dispute resolution structures. The Service is 

provided on a relatively restricted basis. Only cases of alleged unfair dismissal or claims under 

flexible working legislation may be decided. ACAS administers the scheme and appoints an 

external arbitrator from a panel of independent arbitrators established by ACAS, but who are not 

employed by ACAS directly.

To enter the scheme, a party to the dispute must either have an existing application to the 

employment tribunal pending or must have grounds to lodge such an application. To come to 

arbitration, both parties must sign an Arbitration Agreement reached with the assistance of an 

ACAS conciliator or in the form of a compromise agreement drawn up by appropriate 

representatives. While a party may withdraw from the arbitration process at any time, an 

agreement to go to arbitration generally rules out the possibility o f re-opening the avenue of

A C A S, "G u idance  note: C oncilia tion  in cases that could be  the subject o f  em ploym en t tribunal p roceed ings after 6 

April 20 0 9 ."  availab le from  http ://w w '\v .acas.o rg .ukym edia/pdf/4 /d /C oncilia tion_and_tribunals.pdf (v isited  14 M arch 

2 0 1 2 ).

Ibid.
M ichael G ibbons, D epartm ent o f  Trade and In d u sto ', "A  R eview  o f  E m ploym en t D ispute R esolution in G reat 

B rita in ." at 29.

The A C A S A rbitration  Schem e, h ttp ://w w w ,acas.o rg .uk /index .aspx?artic le id= 2006  (v isited  22 F ebruary  2012).
Pat B rady . C hairm an o f  the C hartered  Institute o f  A rbitrators v iew s the recen t A rb itration  A ct 2010 as a m issed  

opportun ity  to in troduce a ro le  for arb itrators to becom e involved in the  reso lu tion  o f  em ploym ent d isputes. See 
B rad y 's  subm ission  on b e h a lf  o f  W orkplace Solu tions to the D epartm ent o f  Jobs. E n te rp rise  and Innovation  on 

suggested  reform s o f  the S ta te 's  E m ploym ent R ights and Industrial R e la tions S truc tu res and P rocedures, available 
from  http ://w w w .d jei.ie /pub lications/em ploym ent/201  l/stream lin ing_consu lta tions201  l/w o rk p lace2 _ b rad y _ p a t.p d f 

(visited 18 M arch 2012).
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going to an Em ploym ent Tinbunal.^'’’ This m ust be understood by both parties when they sign an 

agreem ent.

Arbitration Hearings and Awards

Parties are invited to submit a written statement o f their case in advance o f the hearing. The 

arbitrator has the pow er to call a prelim inary hearing where there are disputes over procedural 

points between the parties. Hearings are held at a convenient location for the parties (often, an 

ACAS centre) and generally do not last m ore than ha lf a day. There is no cross-examination or 

sw earing o f  oaths at hearing; rather the arbitrator will adopt an inquisitorial approach, 

encouraging parties to speak freely in order that as full a picture as possible o f  what happened 

can emerge. The arbitrator will question the w itnesses rather than counsel, if  present. 

Follow ing the hearing the arbitrator will issue a binding “aw ard” sum m arising each party’s case, 

the arbitrator’s decision and the remedy. The award will be confidential to ACAS and the 

parties.^™ W here a dismissal is found to be unfair, the arbitrator can order the same remedies as 

an Em ploym ent Tribunal; re-instatem ent, re-engagem ent and com pensation. Parties cannot 

appeal against an arbitrator’s binding award on points o f  law except in cases where EC law or the 

Human Rights Act 1998 is relevant.” ' ACAS sends the arbitrator’s award to both sides at the 

sam e time, usually within two to three weeks o f  the hearing. Awards are enforceable in the High 

Court or the County Court. Interest on unpaid awards accrues from 42 days after the dispatch o f 

the award.

A C A S’ Arbitration Service is a different service to the others outlined here in that it offers 

an alternative avenue, outside the linear chain o f dispute resolution m easures from conciliation to 

adjudication at the Tribunal. Although provided by a state agency, it offers an independent 

service away from the public eye in a relatively infonnal setting, and provides a final arbitrary 

ruling on the issue. As such, this service may be suitable where em ployers and em ployees are 

concerned by reputational hann and do not want to progress through the fonnal, public 

adjudicative system provided by the Employm ent Tribunal Service.

4.2.3 The UK Employment Tribunal Service 

Structure o f  Employment Tribunals

For present purposes, this sub-chapter will focus on Em ploym ent Tribunal structures in England 

and W ales to offer comparative context to adjudicative infrastructure in Ireland. Scottish and 

N orthern Irish structures differ in procedure. The ‘Constitution and Rules o f  Procedure o f  the UK 

Em ploym ent Tribunals’ are set out in Statutory Instrument 1861 o f  2004 as amended. This

See ACAS Arbitration Scheme Q&A. http://www.acas.org.ui</inclex.aspx?articleid=2007 (visited 14 March 2012).
See 'T h e  Acas Arbitration Scheme for the Resolution o f  Unfair Dismissal Disputes (England and W ales),’’ 

http://www.acas.org.Uk/media/pdf/i/b/arbitration_guide_l,pdf, (visited 22 February 2012), at 15.
Ibid, at 17.
Ibid, at 3.
Ibid.
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Statutory Instrument outlines the composition, structures and methodologies o f  the extensive 

Employment Tribunals system in the An ‘overriding objective’ o f  these regulations is

expressed: to enable tribunals to deal with cases justly. “Dealing with cases justly” comprises the 

following principles as stated in regulation 10(2):

Ensuring that the parties are on an equal footing,

Dealing with cases in ways which are proportionate to the complexity or importance o f  

the issues,

Ensuring that it is dealt with fairly and expeditiously.

Saving expense.

It is interesting to note these guiding principles are put on a statutory footing. There is no 

equivalent o f  this for any o f the Irish institutions. Payne and Waite argue that these are not only 

directed at the Tribunal itself, but also have practical effect for users o f the Tribunal, in making 

or defending applications to the Tribunal.

J u r isd ic t io n

The Employment Tribunals system has jurisdiction over a plethora o f  employment rights 

provided in a number o f different sources. The main source is the Employment Rights Act 

1996.^’ *̂ This Act w'as passed by the Conservative government o f  the time to codify existing law 

on individual rights in UK employment law.

The UK G overnm ent has suggested  that the E m ploym ent T ribunal R ules o f  P rocedure have  becom e "increasingly  

com plex and unw ieldy over tim e" and has asked the  outgo ing  President o f  the E m ploym ent A ppeals T ribunal. M r 
Justice U nderhill, to carry out a "fundam ental review " o f  the rules with th e  intention o f  p roducing  a stream lined 
procedural code. X pertH R  "G overnm en t announces 'th e  m ost radical reform  to the  em ploym ent law  system  for 

d ecad e s '"  available  from h ttp ://\vw 'w .xperthr.co .uk/artic le/l I l290 /.aspx  (v isited  19 A pril 2012).
Payne and W aite:

W hen m aking or defend ing  app lications to the tribunal, it is good  practice  to relate  yo u r argum ents o r 

subm issions to the crite ria  con tained  in the overrid ing  ob jective, since the tribunal is obliged  to g ive effect to 
it in exercising  its p rocedural pow ers.

R ights con tained  in the E m ploym ent R ights A ct 1996 include:

R ight to sta tem ents o f  em ploym ent particulars
P rotection  o f  w ages

R ight to guarantee paym ent
Special pro tections for shop and betting  w orkers in relation  to Sunday w orking 

Protection  fi-om m aking  d isc losures (d isclosing  inform ation fo r public benefit)
Protection  from  suffering  detrim ent in em ploym ent (p rov ides for redress against an em ployer v ic tim ising  a 

w orker for a host o f  reasons including  ju ry  service, health  and safety issues, w here the  w orker refijses to 
perfom i w ork con trary  to certain  em ploym ent legislation , the  w orker takes leave fo r education , study, 

train ing , fam ily o r  dom estic  reasons)
T im e o f f  work (fo r pub lic  du ties, looking for w ork, ante-natal care)

T im e o f f  for dependen ts

Rights in relation to study and training

R ights in relation to suspension from  w ork
M aternity  Leave
A doption Leave

Parental Leave

Paternity  Leave

F lexib le w orking rights
T erm ination  o f  em ploym ent rights
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Other main issues over which the Employment Tribunals have jurisdiction are covered in 

various statutes. Interestingly, claims based in employment contract, which would be adjudicated 

by civil courts in Ireland can be heard by an Employment Tribunal, through the Employment 

(Industrial) Tribunals Act 1996. These cases are limited to a £25,000 a w a r d , a n d  some claims 

for breach of contract cannot be heard, such as claims relating to intellectual property rights.

Cases concerning discrimination, harassment or victimisation in employment are not heard 

by a separate institution as they are here in Ireland before the Equality Tribunal. Rather, they are 

also the preserve of the Employment Tribunal Service, as provided by the Equality Acts 2006 and 

2010 .

The Employment Tribunal Service also has jurisdiction over other following discrete 

statutorily-based employment rights issues.” ®

The Employment Tribunal Service’s jurisdiction is more comprehensive than any of the 

Irish fora. It is, in a sense, a "one-stop shop” adjudicative tribunal for individual employment 

disputes. However, it does not have a role in adjudicating on collective bargaining issues. This is 

a central difference to the Irish system, where there is a framework for such through the 

jurisdiction provided to Labour Court and certain functions o f the Labour Relations Commission.

Structure and Personnel

Administrative support for Employment Tribunals and Employment Appeals Tribunals is 

provided by the central UK administrative service for courts and tribunals called Her M ajesty's 

Courts & Tribunal Service. The agency is responsible for the administration of the criminal, civil 

and family courts and tribunals in England and Wales and non-devolved tribunals in Scotland and 

Northern Ireland. This includes the Employment Tribunal and the Employment Appeals Tribunal 

in England and Wales. The agency employs 21,000 staff and operates from around 650 locations. 

It has a gross annual budget of around £1.7bn. approximately £585m o f which is recovered in 

fees and income from service users. It handles over 2 million criminal cases, 1.8 million civil 

claims, more than 150,000 family law disputes and almost 800,000 tribunal cases annually.

Right not to be unfairly dism issed  

Rights in relation to redundancy

M iscellaneous rights (generally related to specific rights in specific sectors o f  em ploym ent).
K om  and Sethi say it is “surprising" that this jurisdiction has not been increased since 1994. Anthony Korn. 

Mohiderpal Sethi, E m ploym ent Tribunal Rem edies, 2011, Oxford University Press, (4”' ed), at 54.
- National M inimum W age issues (National M inimum W age Act 1998)

Prevention o f  less favourable treatment o f  fixed term em ployees (Fixed Term E m ployees (Prevention o f  Less 
Favourable Treatment) Regulations 2002)
A gency workers' rights (A gency Workers Regulations 2010)
Prevention o f  less favourable treatment o f  part time em ployees
Rights in relation to ‘Transfer o f  Undertakings' (Transfer o f  Undertakings (Protection o f  Em ploym ent) 
R egulations 1981)

Rights in relation to trade union membership (Trade Union and Labour Relations (C onsolidation) A ct 1992).
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HM Courts and Tribunals Service works with a range o f  Governm ent departm ents and 

justice agencies “to ensure access to justice is provided in the most tim ely and effective way 

possible.*’” ^

The agency's work is controlled by a Board headed by an independent Chair working with 

non-executive, executive and judicial members. The system is overseen by the Senior President 

o f  the Tribunals -  the senior judicial office holder who oversees all tribunals across a breadth of 

legal fields, including employment tribunals.

Em ploym ent dispute resolution bodies in Ireland do not have centralised administrative 

support structures or an overarching authoritative body for their functions in the same way that 

HM Courts and Tribunals Service provides for the Em ploym ent Tribunal. Rather, the Irish 

dispute resolution fora are controlled to varying degrees by two departm ents o f  government; the 

Labour Relations Com mission (including the Rights Com m issioner Service), the Labour Court 

and the Em ploym ent Appeals Tribunal by the Department o f  Jobs, Enterprise and Innovation, 

and the Equality Tribunal, which exists under the auspice o f  the Department o f  Justice and 

Equality.

N arrow ing in on the structural, institutional com position o f  the UK Employinent Tribunals 

Service itself, there are 25 Employment Tribunal hearing centres (21 in England and W ales) in 12 

Regions, each with their own pool of employinent judges, and panels o f  lay m embers from 

backgrounds in em ployer organisations and employee organisations, described in detail below. 

The Em ploym ent Tribunals in England and W ales are headed by a President o f  the Employment 

Tribunals (England and W ales) who is responsible for the adm inistration o f justice by the 

em ploym ent tribunals and chainnen in England and W ales. The President has control over how 

m any tribunals there are, and where and when they sit. The President is appointed by the Lord 

C hancellor and must be a person:

(a) having a seven year general qualification w ithin the m eaning o f section 71 o f  the

Courts and Legal Sers'ices Act 1990;^’*

(b) being an advocate or solicitor admitted in Scotland o f at least seven years standing; or

(c) being a m em ber o f  the Bar o f  Northern Ireland or solicitor o f  the Supreme Court o f

Northern Ireland o f  at least seven years standing.

A V ice-President can be appointed by the President.

Regional Employinent Judges act as overseers o f  Em ploym ent Tribunals in particular 

regions. To be eligible, one must already be a salaried Employm ent Judge. They are assigned by 

the President to manage judicial resources and sit in a particular region although they m ay be 

required from time to time to sit elsewhere. There are currently 12 Regional Employment Judges. 

They exercise delegated responsibility from the President o f  Employment Tribunals for:

See h ttp ://w w w .justice.gov .uk /about/hm cts (visited 14 M arch 2012).

This e ffec tive ly  prov ides that candidates m ust have had a •'right o f  au d ience" before all proceedings in the courts o f  
E ngland and W ales for a m inim um  o f  seven years -  ie so licitors, barris ters in England and W ales.
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ensuring efficient resource and case listing and m anagem ent,

ensuring high levels o f  judicial training, quality and efficiency through perfom iance and 

developm ent appraisals,

the composition o f  Tribunals hearing cases in the Region,

adm inistration o f the judicial m ediation program m e and the m aintenance o f  an

effective relationship with ACAS

reporting to the President on all above matters.

Em ploym ent Judges lead tripartite panels to conduct hearings and are appointed on a fee-paid 

basis or on a salaried part-time or full-tim e basis. Em ploym ent Judges must be solicitors or 

barristers o f  at least 5 years’ standing anywhere in the For candidates in England and

W ales, one must dem onstrate that w hilst holding the qualification, one must have been gaining 

legal experience. Employm ent Judges may be appointed on full-time, part-tim e or fee-paid bases. 

The other two m em bers o f  the adjudicative tripartite panels are lay m embers -  one each selected 

from two panels approved by the Secretary o f  State, one after consultation with organisations 

representative o f  employers and the other after consultation with organisations representative o f 

employees.^*’ These members “add a ver\' real benefit to tribunal hearings” and “act as a fetter to 

an occasionally overbearing em ploym ent judge.”

Appointments

The method o f appointing adjudicators to the UK Em ploym ent Tribunal and EmployiTient 

Appeals Tribunal is undoubtedly more robust and transparent than equivalent Irish methods.^*'’ 

There is a dramatic difference between the two jurisdictions in procedures and m echanism s for 

appointing adjudicators o f  employm ent issues. The UK system for appointing adjudicators on the 

other hand, provides very thorough criteria and public processes through a designated body, the 

Judicial Appointments Commission. It m ust be noted that UK processes in this regard are 

undoubtedly more resource-intensive and expensive than the Irish equivalent.

See below, at 187.
Section 50 o f  the Tribunals, Courts and Enforcement Act 2007.
Section 8 (3) o f The Employment Tribunals (Constitution and Rules o f  Procedure) Regulations 2004 (Statutory 

Instrument 1861 o f 2004) as amended provides: (b) a panel o f  persons appointed by the Secretary o f  State after 
consultation with such organisations or associations o f  organisations representative o f  employees as she sees fit; and 
(c) a panel o f  persons appointed by the Secretary o f  State after consultation with such organisations or associations o f 
organisations representative o f  employers as she sees fit.

Daniel Barnett comments on the role o f  the lay person in the UK Employment Tribunal:
They add a very real benefit to tribunal hearings. They provide perspective as to what is (and isn't) acceptable 
in the workplace. They act as a fetter to an occasionally overbearing employment judge (o f whom there are 
thankfully far fewer these days) - never in public, but often behmd the scenes. And the need for structured 
panel debate before reaching a conclusion avoids a swift rush to judgment.

Daniel Barnett, Barrister Should Employment Judges Sit Alone? 1 February 2011 available ft'oni 
http://danielbam ettemploym entlaw.blogspot.com/2011/02/should-employment-judges-sit-alone.html. (visited 28 
February 2012).

For discussion o f  Irish appointments, see above, at 74.
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vppo in tn ien t (»f A d ju d ica lo rs  in 11k

In the UK, an independent body called the Judicial Appointm ents Commission^*'' oversees the 

process for appointing judges to the Employm ent Tribunal and Employm ent Appeals Tribunal. 

There is a set process for candidate selection. Candidates are required to com plete an online 

application, sit qualifying tests, attend interviews and engage in role-play. Upon completion o f 

these various stages, the Judicial Appointm ents Com m ission nom inates candidates to the Lord 

Chancellor who has ultim ate discretion on approving the recom m ended candidate to the judicial 

position.

The Judicial A ppointm ents C om m ission’s key criteria for selecting candidates for judicial 

office are provided by statute under the Constitutional R efonn Act 2005. They are: to select 

candidates solely on merit; to select only people o f  good character; and to have regard to the need 

to encourage diversity in the range o f  persons available for selection for appointments.^*^

Proccss

Positions for judicial office, including positions as Em ploym ent Judges at the Employment 

Tribunal and the Employm ent Appeals Tribunal, are advertised publicly by the Judicial 

A ppointm ents Commission. Applications and character references are subm itted online. The 

application form includes a self-assessm ent section, to allow candidates to describe the qualities 

and abilities that they could bring to the advertised post. U pon receipt o f  the online application, 

sta ff at the Judicial A ppointm ents Com mission perform thorough pre-screening selection 

exercises to draw a shortlist for candidates for a ‘selection day.’ These exercises consist of a 

paper sift o f  the application fonns, and then, in most instances, calling potential candidates to sit 

a w ritten ‘qualifying test’. Q ualifying tests are held in test centres, although the Judicial 

A ppointm ents Com m ission is currently developing an online test system. Qualifying tests are 

designed to assess candidates’ ability to perform in a judicial role, by analysing case studies, 

identifying issues and applying the law. A corollary purpose o f  this test is to make the selection 

process more objective, basing selection for interview on anonymous evidence o f  ability. 

Qualifying tests are tailored to the particular nature o f  the post advertised and are marked by 

expert judges in the field. On foot o f  these processes, a shortlist o f  candidates for interview is 

drawn up by the Com m ission. These candidates are invited to a selection day.

C a n d id a te  ^election Day

Shortlisted candidates are invited to a selection day, which may consist o f  the following: 

Inten’iew

For m ore inform ation , see littp ://jac .jud iciary .gov .uk  (v isited  14 M arch 2012).

These crite ria  are p rov ided  under sections 63 and 64 o f  the  C onstitu tional R e fonn  A ct 2005.
See Judicial A ppoin tm ents C om m ission  "S election  Process O v e r\ie w ‘‘ h ttp ://jac.iud ic iar\.gov .ukyselection- 

process/352 .h tm  (v isited  14 M arch 2012).

181



Interview  panels consist o f  three to five panel m em bers including a Chair, a Judicial 

M em ber and an Independent M ember. An elem ent o f  the interview  process may be 

‘situational questioning’ which involves asking questions which focus on what a 

candidate would do in a specific situation.

Role-Play

Role-play involves sim ulating a court or tribunal environm ent. Candidates take up the 

role o f  adjudicator while actors play the protagonists in a m ock-case. The exercise 

assesses the required qualities and abilities to perform  under challenge and pressure.

Candidate Sclcction

Panel m em bers assess all inform ation about each candidate and agree w hich candidate is best 

suited to the post. The Com m ission then consults with the Lord C hief Justice and another person 

who has held the post, or has relevant experience o f  the post, about those candidates the 

Com m ission is m inded to select. The final selection for nom ination is m ade after this 

consultation process. Candidates are subsequently nom inated to the Lord C hancellor by way o f a 

report. The Lord Chancellor then has discretion to select the recom m ended candidate for the post.

Com parison of Appointm ent Procedures between I K and Ireland

The Irish procedures described above are undoubtedly less robust than their statutorily prescribed 

UK e q u i v a l e n t . O n  a num ber o f  fundamental levels, the appointm ents structures in Ireland lack 

the openness, transparency and rigour which their UK counterpart provides. It is subm itted that 

the refonn  o f  Irish dispute resolution structures should consider reform ing the procedures for 

appointing adjudicators to any bodies in the future. This is addressed in the concluding chapter o f 

the thesis.^**

Pre-claim Procedure and Hearings

The UK Em ploym ent Tribunal Service has a series o f  m easures designed to bring about a speedy 

resolution to a dispute by perform ing a more involved role in the pre-hearing stage than Irish 

equivalents.^*®

See d iscussion  and critic ism  o f  appoin tm ents system s in Ireland, see above, at 74.
See below , at 359.

C om paring  th is to the  Irish equ ivalen t. M in ister for Jobs, E n terprise  and Innovation , R ichard  B ruton TD  exp lains 

the  dearth  o f  in terven tions availab le  to d ispu ting  parties at th is crucial stage; w hen they en te r the Irish d ispu te  
reso lu tion  system :

there is an absence in m any instances o f  any in te rv en tio n ... A ctive case m anagem ent, early  in terven tion  and 

a lternative  m ethods o f  resolv ing d ispu tes should  be a new  feature and a d istinc t stag ing  po in t in the 
p rogression  o f  cases.

M in ister for Jobs, E nterprise and Innovation. R ichard B ru to n 's  TD address at the  open ing  o f  the H igh Level 
C onference  on the R esolution  o f  Indiv idual E m ploym ent R igh ts D isputes, U C D  School o f  Law , 1 Ju ly  2011 , availab le  

from  http ://w w w '.lrc .ie /v iew doc.asp?D ocID = 786& m = f (v isited  19 M arch 2012).
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W ith this in mind, it is worth analysing the suite o f  pre-hearing m easures which the UK 

Em ploym ent Tribunals Rules o f Procedure provide in the fonn o f  a set o f  dispute resolution 

mechanism s and hearing types that allow for a more progressively interventionist approach as the 

case processes through the system. As a point o f reference, entrance to the Tribunal system  

requires that g e n e r a l ly ,c la im s  must be filed within 3 m onths o f  either leaving the em ploym ent 

or within 3 months o f  the last occurrence o f  the em ployer’s action com plained of. The Tribunal 

generally has discretion to extend such time limits. There are two headings under which the 

Tribunal can consider such an application, where the Tribunal is satisfied, either that it w as not 

reasonably practicable for the complaint to be presented before the end o f  the period, or 

alternatively, in redundancy claims and in discrim ination claims on the grounds o f  race, sex, 

religion or disability, the Tribunal can extend the time limit where “ it considers it ju st and 

equitable to do so in all the circum stances.”

Ju d ic ia l M ediation

Judicial M ediation was introduced as a pilot scheme in 2006 and is now available in cases 

processed through the Employment Tribunals in England and W ales. It provides parties to an 

Employment Tribunal claim with a voluntary, free, confidential, alternative settlem ent 

mechanism that tries to avoid the need for a full hearing. Judicial M ediation takes place in the 

Employment Tribunal in private session. An Employment Judge acts as a m ediator to try to help 

parties to resolve their dispute. All discourse at Judicial M ediation is inadm issible as evidence in 

any subsequent tribunal hearings.

A lthough Judicial M ediation is theoretically available for all cases under the jurisdiction o f 

the Employinent Tribunals Service, there are specific criteria which identify cases as suitable for 

judicial mediation. The Regional Employm ent Judge detem iines w hether a case is suitable for 

judicial mediation.

The principal criteria for assessing suitability for judicial m ediation are:

a full hearing has been fixed for the substantive issues o f  at least 3 days in length;

the case will usually involve at least one element o f  discrim ination  although some other

complex cases are included;

the claims are generally single claims, but occasionally judicial m ediation can 

incorporate small m ultiples {ie two or three claimants); 

there must be no proceedings in other jurisdictions; and 

there must be no insolvency involved.^"’'

Som e claim s such as an equal pay  claim  under Section 2 o f  the  Equal Pay A ct 1970, the righ t to pay the  w hole  / part 

o f  redundancy  pay under section 163 o f  the  E m ploym ent R ights Act 1996 and p roceed ings taken by certain  sta te- 
p rov ided  com m issions such as under Section 2 o f  the  Sex D iscrim ination  Act 1975 and Sections 63 and 64 o f  th e  R ace 

R ela tions Act 1976 all have a tim e lim it o f  6 m onths.
P ractice N ote on Judicial M ediation , available  from  the  UK Law  Society 

h ttp ://w w w .law socie ty .o rg .uk ,^productsandser\'ices/p racticeno tes/jud icialm ediation /4548 .artic le , last (v isited  16 
F ebruary  2012).
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David M organ, an employm ent solicitor describes his experience o f the Judicial Mediation 

Scheme as a legal representative for an e m p l o y e r . H e  com inents on a potential dichotomy in 

the role o f  a formal adjudicator in a facilitative m ediation, seeing the process as a "potential 

contradiction in term s,” but nevertheless that judicial m ediation provides individuals who feel 

aggrieved w ith a sense o f  vindication.

Interestingly, the report on the pilot scheme for judicial mediation^^'' did not recommend 

rolling out the program m e on a mainstream basis because it was expensive (the estiinated cost to 

the Employm ent Tribunal Service per judicial m ediation case was £908)^^^ as there was no 

statistically significant effect identified for the impact o f  the program m e on the rates o f cases 

settled within a set time period, the rate o f  resolution that avoided a hearing, or the overall levels 

o f  satisfaction o f claim ants or employers.

H owever, amongst the 23% o f those who took up the offer o f  m ediation, there was 

considerable, positive feedback from users o f  the system. 76% o f  claim ants and respondents 

agreed they had been able to participate as much as they would have liked. 80% agreed that there 

was plenty o f time allowed for mediation. 83% agreed that the m ediation judge was very 

competent. 76% suggested that judicial m ediation was a process they would use again in any 

future disputes.

Em ployers in the survey sample who experienced m ediation reported higher levels o f 

satisfaction than claimants.^’* Given the high cost o f  the program m e and the positive feedback 

particularly from em ployers, the Report suggested considering the possibility o f  charging 

em ployers for use o f  the serv'ice.^’’ W hile there was positive feedback on the issue o f the 

Employm ent Judge’s role as a facilitative mediator, the Report said that many felt that Tribunal

D avid M organ. “Jud ic ia l M ediation  in the E m ploym ent T ribunal S er\ ice.’‘ 

h ttp ://w w w .defero law .com /pro files/b logs/jud ic ia l-m ed ia tion -in -the  (v isited  14 M arch 2012).
M organ says:

I p robab ly  had an inherent scepticism  about jud ic ia l m ediation  and w hat 1 saw  as a poten tial con trad ic tion  in 
term s. H ow  can a ju d g e  suddenly  sw itch o f f  and becom e a m ediato r? D oes he  o r she not b ring  too m uch 

baggage to the p rocess? M y train ing  in m ediation  tells m e that a m ed ia to r is m eant to be im partia l and 

unbiased . T he m ediato r m akes no decisions - that is for the parties. H ow  can a ju d g e  sw itch o f f  from  the 
“ day jo b ’" and becom e a facilita to r overn igh t?  Inevitably the ju d g e s  do b rin g  som e stereotypical b aggage w ith 

them  to the process. T hey are  em ploym ent law yers o f  som e stand ing  after all - it m ust be d ifficu lt to sw itch  
o f f  and  m ove aw ay from th e ir  natural “decision  m aking" role.

T he claim  that w e w ere m ed ia ting  involved m ultip le  claim ants, som e o f  w hom  w ere unrepresen ted . It to o k  a 
day o f  m ediation  and the  in terven tion  o f  a  jud ic ia l m ed ia to r to  help  them  see th e  flaw s in th e ir case and  the 

w ay that the E m ploym ent T ribunal w ould quan tify  the ir  claim . T h is w as a tu rn ing  point to m ake them  

realise  the  challenges they  faced should  their claim  be p layed  ou t before a pub lic  h e a rin g .... O nce the 
unrepresen ted  claim ants had their opportun ity  to vent how  they felt, it w as qu ick ly  apparen tly  that th ey  no 
longer needed  to have their ‘day in cou rt'.

Ibid.

UK M inistry  o f  Justice. “ E valuating  the use o f  ju d ic ia l m ediation  in E m ploym ent T ribunals .’" M arch 2010, availab le  

from  h ttp ://w w w .justice .gov .uk /dow nloads/pub lica tions/research -and -analysis /m o j-research /evaluating -jud ic ia l- 
m ed ia tio n -m a rc h l0 .p d f , (v isited  14 M arch 2012).

Ib id , at i.
^^Ubid.

Ib id , at 43.

Ib id , at V.

Ib id , at vi.
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judges were “too distant/ detached." and that “some participants would prefer a more 

interventionist approach.

The Report argued that the provision o f an additional layer o f  alternative dispute resolution 

m ay not be necessary within the system.

A Case M anagement Discussion

Case M anagement Discussions are interim hearings and m ay deal w ith m atters o f  procedure and 

m anagem ent o f  the proceedings and they may be held in private.*”̂  These shall be conducted by a 

chairman (Employment Judge) in private, and m ay be conducted by telephone conference call. 

The purpose is to achieve precision as to the claim(s) being made and to define areas o f dispute 

betw een the parties which need to be decided. The Case M anagem ent D iscussion is not 

concerned with the substantive rights o f  the parties. This statutorily-provided pre-hearing 

m echanism  allows for instimtional involvement in a case before the actual hearing. It is designed 

to speed up the adjudicative process. Such a policy is not im plem ented by adjudicators at the 

em ploym ent dispute resolution fora in Ireland, nor is there any fonnal statutory provision for 

such.

A r i 'c - l lc a r ii ig  R t\ic 'v

Pre-hearing r e v i e w s a r e  interim hearings conducted by Em ploym ent Judges who can give 

prelim inary consideration to detem iine interim or prelim inary m atters relating to the proceedings, 

ensure compliance w ith agreements frotTi case m anagem ent discussion, order that a deposit be 

made where he / she feels that the m atter required to be determ ined by a tribunal has “little 

reasonable prospect o f  success,”™̂ and can generally consider any oral or written representations 

or evidence. Lay-members can be added at this stage w here the Em ploym ent Judge sees fit, or 

upon his / her acceptance o f  an application for such from one or both parties. Notw ithstanding the 

prelim inary or interim nature o f  a pre-hearing review , the Em ploym ent Judge may at this stage 

give judgm ent on any preliminary issue o f substance relating to the proceedings. Judgments or 

orders made at a pre-hearing review may result in the proceedings being struck out or dismissed 

or otherwise determined with the result that a hearing is no longer necessary in those

Ibid.
The Report comments:

Judicial mediation is an additional process in an environment where the m ajority o f  cases (approximately 
60% across the ET system) are resolved before a full hearing and where a variety o f  ADR techniques are 
already available.

Ibid.
See Section 17 o f  Schedule 1, Rules o f  Procedure o f  Statutory Instrument 1861 o f  2004, The Employment Tribunals 

(Constitution and Rules o f Procedure) Regulations.
Alan Payne and John-Paul Waite, TotleFs Employmeni Tribunals Handbook. Practice, procedure and strategies fo r  

success, (2"“* ed., Tottel, 2005), at 140.
See Section 18 o f  Schedule 1. Rules o f  Procedure o f Statutory Instrument 1861 o f  2004, The Employment Tribunals 

(Constitution and Rules o f  Procedure) Regulations.
Section 20(1), Statutory Instrument 1861 of2004.
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proceedings. If a judgm ent is issued on an elem ent o f  a claim, the m atter is detennined and 

cannot be re-opened at full hearing. It may how ever be the subject o f  an appeal or review.

Orders can entail detenninations o f  the entitlem ent o f  a party to bring or defend proceedings, 

or an entitlement to Interim Relief, a form o f  prelim inary finding in certain types o f  claim 

involving trade union activities or m aking a protected disclosure (whistleblow ing), which may 

order a former em ployer to continue to pay a dism issed em ployee until a full hearing.

The Employm ent Judge has the pow er to strike out or amend all or part o f  any claim or

response on the grounds that it is scandalous, vexatious or has no reasonable prospect o f
606success.

The absence o f  either case m anagem ent discussions or a pre-hearing review  is a notable 

feature o f the Irish employment dispute resolution fora. These UK m echanism s allow a num ber 

o f  claims (or part thereof) to be filtered out o f  the system, allow ing full hearings, described 

below , to only take place when necessary and relevant.

A llear in "

As m entioned above hearings are conducted by a tripartite panel o f  a legally qualified 

Em ploym ent Judge, and two lay-members -  one representing em ployers’ interests, the other 

representing em ployees’ interests. The tripartite adjudicative panel at Tribunals have been 

described by the higher courts as “ Industrial Juries.”“  ̂Payne and W aite say that this description 

“reflects their composition, their knowledge and experience o f  the w orkplace... and the extensive 

latitude that they are afforded, provided they properly apply the law. to decide issues o f  fact.”“ * 

The Employment Appeals Tribunal with its sim ilar adjudicative com position, and, to a lesser 

extent, the Labour Court are the two Irish institutions that perhaps most resem ble the UK 

Employm ent Tribunal in terms o f  procedure and level o f fonnality. The Em ploym ent Judge is 

generally the person who speaks to the parties, and actively m anages the hearing. He / she also 

delivers the decision orally if  it given at the end o f  the hearing.*®’ Lay m em bers will usually not 

speak other than to ask questions o f  w itnesses upon completion o f  their evidence. They will 

generally be reluctant to depart from guidance on m atters o f  law they are given by the chainnan. 

Unlike almost all Rights Com m issioner hearings, hearings at the UK Em ploym ent Tribunals are 

conducted in public*'® subject to certain exceptions such as where, in the opinion o f  the Tribunal,

Section 18(7)(b) o f Schedule 1 o f  Statutory Instrument 1861 o f 2004: a chairman or tribunal may make a judgm ent 
or order: —

striking out or amending all or part o f  any claim or response on the grounds that it is scandalous, or 
vexatious or has no reasonable prospect o f  success.

Sutcliffe and anor v Bib C 's Marine and ors [1998] IRLR 428.
Alan Payne and John-Paul Waite, Tottel's Employment Tribunals Handbook. Practice, procedure and strategics fo r  

success (2"‘‘ ed., Tottel, 2005), at 2.
Ibid, at 3.
The requirement that hearings are to be held in public was robustly upheld in the case o f  Storer  i’ British Gas Pic 

(IDS B rie f 659) [2000] ICR 603 where, due to a lack o f  available space, a tribunal held a hearing in a room marked 
■private’ and with a door that could not be opened from the outside. The Court o f  Appeal held that the tribunal had no 
jurisdiction to hear the case and therefore sent back the case to be reheard in public,
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evidence is likely to consist o f  either; inform ation which cannot be disclosed without constituting 

a breach o f  a specific statutory provision, or infonnation which has been com m unicated to a 

witness in confidence, or inform ation the disclosure o f which would cause substantial injury to 

any undertaking o f  the witness or where they work.^"

Under Rule 54 o f  the Rules o f Procedure, outlined in Schedule 1 o f The Employment 

Tribunals (Constitution and Rules o f  Procedure) Regulations 2004, a tribunal m ust sit in private 

where directed to by the Secretary o f  State in the interests o f  national security.

Rule 14(2) provides “so far as it appears appropriate to do so, the chairman [Employment 

Judge] or tribunal shall seed to  avoid form ality in his or its proceedings.

However, Em ploym ent Tribunal hearings bare significant procedural similarities to civil 

court proceedings in many respects. Employm ent Tribunal hearings are held in a fairly formal 

manner, with the giving o f  evidence through examination, and subsequent cross-exam ination -  in 

a m anner akin to the Irish Em ploym ent Appeals Tribunal. W itnesses may be called, and evidence 

is given under oath or affinnation. If one lies after swearing an oath or affirm ation, he / she may 

be convicted o f  pei^ury. Evidence may be given by way o f written statement. There is no absolute 

rule as to which side gives evidence first, although generally, “it is usual for the party upon 

whom the burden o f proof lies to call their evidence first.'’*̂ '̂  For instance, in an unfair dismissal 

case the respondent will give evidence and call any w itnesses first, while in discrim ination cases 

the claimant will norm ally be first to give evidence followed by any witnesses. A fter examination 

and cross-exam ination, the tripartite panel then may ask questions, and both sides can sum up 

before the tribunal retires to consider their judgm ent.

Judgments

.ludgment may be given at the end o f the hearing, or the adjudicators may reserve judginent 

which will be sent to the parties at a later date. The time set aside for the hearing will usually 

include time for issuing judgm ent and time to deal with com pensation issues where necessary. 

Decisions need not be unanim ous; a 2; I m ajority decision is sufficient. Oral judgm ents issued on 

the day shall be recorded in w riting and signed by the Employm ent Judge, and all judgm ents, 

regardless o f  w hen they are m ade shall be provided in writing to both parties. A Tribunal must 

give reasons for any judgm ent. R e a s o n s m a y  be given orally at the time o f issuing the

Section 16(1) o f  Statutory Instrument 1861 o f  2004.
Payne and Waite point to elements o f  informality when compared to civil court:

The absence o f  wigs and gowns, the fact that everyone is seated at all times and the right o f  any person to 
appear (either on behalf o f themselves or someone else) in tribunal proceedings all contribute to an 
atmosphere o f  informality.

Alan Payne and John-Paul Waite. Tottel 's Employment Tribunals Handbook. Practice, procedure and strategies fo r  
success (2"“' ed„ Tottel, 2005), at 19.

/bid, at 255.
Schedule 1 o f  Statutory Instrument 1861 o f 2004. section 30(l)(a).
Reasons for present purposes are described in Section 30(6) as follows:
Written reasons for a judgment shall include the following information —

(a)the issues which the tribunal or chairman has identified as being relevant to the claim;
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judgment and written reasons shall only be provided if  applicants may make a request for written 

reasons for the judgment within 14 days of the date the judgment was sent to the parties to the 

tribunal office which sent the judgment. The process of delivering judgments is significantly 

faster than that o f the main first-instance adjudicative function o f Rights Commissioners in 

Ireland, who take an average of 74 days to issue a ruling after a hearing.^'® The standard for 

written reasons from the Employment Tribunal was explored in Greenwood v NWF Retail 

Employment Appeals Tribunal reasoned that written reasons must contain ‘’sufficient 

detail to understand the decision,” basing their decision on the combination o f M eek v City o f  

Birmingham District Councif’^̂  and Section 30(6) of Statutory Instrument 1861 o f 2004.

Like Rights Commissioner rulings or decisions, judgments o f the Employment Tribunals are
I

not published directly or posted online. However, they are available to a member of the public 

upon request and for a small fee: £10 per one judgment. Some judgments are also reported by 

journalists in newspapers. Certain judgments can be restricted to the effect of preventing 

publication of any information which might lead to public identification of particular persons 

involved in the case. The Tribunal has jurisdiction to make such an order under section 50 of 

Statutory Instrument 1861 of 2004 in cases involving allegations of sexual misconduct or 

evidence that is likely to be of a personal nature in disability discrimination cases.

E nforcem ent .

Unlike the varied procedures for enforcing awards o f Irish fora,^'^ there is a standardised fast- '

track mechanism to enforce judgments of the Employment Tribunals. Enforcement of unpaid 

Employment Tribunal or Employment Appeals Tribunal awards can be obtained by using the 

services o f a High Court Enforcement Officer (HCEO) operating through the “Employment 

Tribunal Fast Track” scheme. This scheme was introduced on foot of research which showed that 

39% o f successful claimants at the Employment Tribunal in 2009 had not received their award at j

all 620 The scheme allows a HCEO to be allocated to a claimant’s case at the beginning o f the I

enforcement process, who will then, through a solicitor, act on the claimant’s behalf to file the 

award with the country court, issue the write of Fi Fa and attempt to recover the monies owed 

from the respondent. Interest of 8% per annum accrues on unpaid awards. Application for this

(b )if some identified issues were not determined, what those issues were and why they were not determined;
(c)fmdings o f  fact relevant to the issues which have been determined;
(d)a concise statement o f  the applicable law;
(e)how the relevant findings o f  fact and applicable law have been applied in order to determ ine the issues; and
(f)where the judgm ent includes an award o f compensation or a determination that one party make a payment to the 
other, a table showing how the amount or sum has been calculated or a description o f  the m anner in which it has been 
calculated.

See Times Between Hearings and Decision or Recommendations o f  Rights Commissioners, at 94.
[2011] UKEAT/0409/09/JOJ.
[1987] IRLR 250.
See above, at Array o f  Enforcement Mechanisms, at 66.
Loma Adams, Ashley M oore, Katie Gore and Joni Browne on behalf o f  the UK Ministry o f  Justice: “Research into 

enforcement o f  employm ent tribunal awards in England and W ales.’" May 2009. available from 
http://www.justice.gov.uk/publications/docs/em ployment-tribunal-awards.pdf, (visited 28 February 2012).
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service is by way o f  postal form and a fee o f  £50 is ciiarged for tiie process, although this is 

added on to the award against the respondent.

In relation to default judgm ents, the party against whom a default judgm ent is made may 

apply to have such reviewed within 14 days o f  it being sent to the parties.'’̂ '

A Rcvie^^ H earin g  (to re-c(»nsider a Ju d am cn t)

A Review H earing can be conducted to reconsider the judgm ent o f  the Employm ent Tribunal. 

Unlike appeals to either the Labour Court or the Employment Appeals Tribunal through various 

employm ent legislative provisions in Ireland, appeals to the UK Employment Appeals Tribunal 

can only be m ade on a point o f  law. W ith this in m ind, the Review Hearing procedure, provided 

by the Em ploym ent Tribunal, allows for certain matters to be reconsidered on a restricted num ber 

o f  grounds. Payne and W aite describe five grounds under which review hearings can be 

conducted:

Ground A: adm inistrative error: where clerical or adjudicative staff m ake an 

adm inistrative error.

Ground B: no notice o f  proceedings: where a notice o f  hearing is not sent by post.

Ground C: decision m ade in the absence o f  the party: the party in question, when 

applying for the review , must show "good cause" for their absence.

Ground D: new evidence: where new evidence becomes available since the conclusion o f  

the hearing to w hich the decision relates, provided that its existence could not have been 

reasonably known o f or foreseen at that tim e.^ ''

Ground E: interests o f  justice: w'here there is either ‘procedural m ishap’ or where the 

tribunal’s decision has been undermined by recent events taking place after the original 

decision was made.

An application for such a hearing must be made within 14 days o f  the date on which the decision 

o f  was sent to the parties. This time limit may be extended by a chairman if  he considers that it is 

just and equitable to do so.^'^At the conclusion o f  the review the Tribunal may affinn, vary or 

revoke the original decision and order a com plete re-hearing.

Schedule I o f  Statutory Instrument 1861 o f  2004. section 33(1).
See Alan Payne and John-Paul W aite. Tollel's Employment Tribunals Handbook. Practice, procedure and  

strategies fo r  success (2"“' ed., Tottel. 2005). at 350 -  352.
M orris v Griffiths [ 1977] ICR 153, EAT.
Statutory Instrument 1861 o f  2004. section 34(3)(d) o f Schedule 1.
Statutory Instrument 1861 o f2004 , section 35(1) o f  Schedule 1.
Alan Payne and John-Paul Waite, Tottel's Employment Tribunals Handbook. Practice, procedure and strategies fo r  

success (2"'* ed., Tottel. 2005), at 347.
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4.2.4 Employment Appeals Tribunal

The Employment Appeals Tribunal is the central appellate body in the UK employment dispute 

resolution system. Unlike Irish systems, where there are an array o f appellate jurisdictions 

granted to different bodies depending on the i s s u e , t h e  UK Employment Appeals Tribunal acts 

as a unified appellate tribunal. Parties to an Employment Tribunal judgment, decision, direction 

or order may appeal to the Employment Appeals Tribunal, but only on a point o f law. The 

Employment Appeals Tribunal will not normally re-examine issues o f fact. An appeal must be 

lodged within a relatively short time frame; 42 days o f the date when written reasons were sent to 

the parties or, where a judgment was not reserved and reasons were not requested orally within 

14 days o f the judginent, within 42 days from the date the judgment was sent to the parties. 

This standardised time limit and procedure provides consistency -  there is an array o f varying 

time limits and procedures under which an appeal can be taken under Irish legislation.^"’ Where 

the Tribunal has “erred in law,'’“ ° an appeal may be allowed.

There is a general rule that it is not possible to raise a new point o f law which was not raised 

at the tribunal, or to withdraw a conccssion made before the tribunal.

Composition o f  the Employment Appeals Tribunal

The composition of the Employment Appeals Tribunal is similar to the employment tribunals: a 

lawyer sits with two lay members. The difference between the two is that the lawyer is either a 

High Court judge or a Senior Circuit judge.

Hearings at the Employment Appeals Tribunal

There are two types of hearing at the Employment Appeals Tribunal: preliminary hearing and full 

hearing. The registrar (but sometimes a judge) sifts through appeal applications, and weeds out 

appeals which are, or may be, without merit. Where the registrar or judge makes such a decision.

Cross reference to previous discussion in thesis.
See Rule 3(3) o f the Employment Appeal Tribunal Rules 1993 (as amended).
For a comprehensive discussion o f  dichotom ous time limits for lodging an appeal in Irish employment dispute

resolution, see Anthony K err's paper. The Resohition o f  Individual Employment Rights Disputes, The Reform Agenda. 
High Level Conference on the Resolution o f Individual Employment Rights Disputes, UCD School o f  Law, 2 July 
2011. at 26-30.

Payne and Waite describe the following scenarios which encompass what is meant by “erring in lav\" for the 
purposes o f  securing a successful result at the Employment Appeals Tribunal:

The tribunal has misapplied the law (ie  case law, other than merely guideline authorities) or statute
The tribunal has improperly exercised the discretion derived from its procedural powers (including a breach
o f  natural justice)
The tribunal has reached a conclusion or made a finding o f  fact unsupported by any evidence.
The tribunal has failed to make a finding o f  fact which it was required, on a proper application o f  the law, to 
make or has failed to give sufficient reasons
The tribunal has been guilty o f  bias, either actual or apparent, in its decision m aking
The tribunal has reached a decision which is perverse -  namely one which no reasonable tribunal could, on
the evidence before it, have made.

Alan Payne and John-Paul Waite, Tottel's Employment Tribunals Handbook, Practice, procedure and strategies fo r  
success ed.. Tottel, 2005), at 360.

Ibid.
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they can issue summary reasons why the appeal cannot proceed under Rule 3(7) o f  the 

Em ploym ent Appeals Tribunal Rules 1993. If the appeal application is not filtered out at this 

stage, the case proceeds in one o f  three following ways.

P re l im in ary  Fleariiig

The purpose o f  a Preliminary Hearing is to detennine w hether the grounds o f  appeal raise a point 

o f  law w hich gives the appeal a reasonable prospect o f success at a full hearing, or w hether for 

some other com pelling reason the appeal should be heard. Such hearings norm ally last no more 

than an hour and are hosted by a tripartite panel as described above. The panel can either decide 

to dism iss the appeal or permit it to go to full hearing.

1 ull hcaiin ji

The appeal will be heard by the tripartite panel to determ ine whether one o f the grounds outlined 

above has been satisfied. Depending on w hether the appeal is successful or not, the Employment 

Appeals Tribunal panel can either order to dismiss the appeal, to allow  the appeal and replace the 

Tribunal’s decision with one o f its own (thereby finally resolving the issue in favour o f  the party 

who is appealing); or to remit the case to a same or different tribunal either for a complete 

rehearing or for consideration to be given to a particular point.

Costs may be awarded against a party where it considers that proceedings were 

"unnecessary, improper, vexatious or misconceived."^^’’

f ast I 'rack

One or both o f  the parties may appeal for their case to be ‘fast-tracked.’ The Employment 

Appeals Tribunal then may decide that certain appeals be heard as soon as possible where the 

following circumstances arise:

W here the parties have submitted a reasoned case for an expedited hearing.

Appeals against particular orders and/ or directions o f  the Tribunal where time is o f the 

essence (eg adjournments, disclosure, witness orders).

Appeals on the outcome o f which other applications to the tribunal, EAT or civil courts 

depend,

Appeals that seek to refer to the European Court o f  Justice, or seek a declaration o f  

incom patibility under the Human Rights Act,

Appeals which seek or involve reinstatem ent, re-engagem ent, interim  relief or a 

recom m endation for action in discrimination cases.

Appeals which need to be heard for main Tribunal Hearings to proceed.

“ -/foW . a t3 7 1 .
E m ploym ent A ppeal T ribunal R ules 1993 (as am ended). Section 34A{1). 

Ibid. at 379,
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Rulings o f  the Employment Appeals Tribunal

At the conclusion of the hearing, the panel usually delivers an oral judgment there and then. A 

transcript of such is not normally provided unless a party specifically requests such within 14 

days of the oral hearing or when the Employment Appeals Tribunal decides that the judginent 

should be transcribed where, for example, a point o f general importance arises. All transcribed 

Final Hearing judgments are published on the Employment Appeals Tribunal’s website and on 

the BAILII website. Judgments which are not transcribed are available from the Employment 

Appeals Tribunal, at a charge of £10.

Appealing the Employment Appeals Tribunal’s Decision

A decision o f the Employment Appeals Tribunal may be made on a point of law, but only when 

pennission is granted by the Employment Appeals Tribunal itself or the Court of Appeal.

When compared to structures for lodging appeals for employment disputes in Ireland, it is 

clear that the UK system is considerably simpler, in terms of procedure and law. There is one 

fomm, and a clear set o f parameters under which appeals are heard and granted or rejected. Irish 

systems could benefit from such clarity. Whilst procedure alone cannot by any means guarantee 

judicial consistency, the formality of the UK Employment Appeals Tribunal, coupled with its 

higher level o f judicial expertise, and fully published decisions, at the very least makes for a more 

consistent approach to hearing appeals on rulings of employment disputes. A central difference 

of this appellate system compared with Irish equivalents is the high threshold that must be met to 

overturn a decision of the Employment Tribunal Service. Measures at the pre-hearing stage, 

before a case is allowed to progress to full appellate hearing, are especially rigorous, and then, 

appeals are only granted if a party is successful in arguing only on the Employment Tribunal 

erring in law. The result o f these mechanisms is that decisions of the Employment Tribunal 

Service are afforded strong significance and importance in terms o f their place in the overall 

system of employment dispute resolution in the UK, given the difficulty attached to overturning 

such a decision.

4.2.5 How the English and Welsh Employment Dispute Resolution Structures Differ from  

Irish Structures -  Lessons to be Learned 

Structural Efficiencies

One o f the central differences between the UK system when compared to the Irish equivalent is 

its linear ‘bottom-to-top’ structure. A host o f dispute resolution services are available in a tiered, 

orderly structure. The mechanisms for facilitating and/ or providing a resolution become 

progressively more interventionist and formal as a claim is processed from ‘soft’ dispute 

resolution techniques {eg mediation, pre-claim conciliation, pre-hearing judicial mediation) to

E m ploym ent T ribunals A ct 1996, Section 37(1),(2).
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‘hard’ dispute resolution techniques {eg binding adjudication and ruling by an Employment 

Tribunal or Employment Appeals Tribunal),

This differs from the Irish system in a fundamental way. The institutions in hish 

employment dispute resolution have not developed, nor do they possess this ‘bottom-to-top’ 

linear structure. Rather, a host of institutions have been established in an ad hoc manner. 

Different employment claim types have different institutional ‘routes’ or ‘direction’ in terms of; 

where to file your claim, which institution hears the claim at first instance, and which institution 

hears an appeal against the first-instance decision. As described earlier*'^^ there is substantial 

confusion in navigating the plethora of dispute resolution bodies in Ireland, and one employment 

dispute may comprise a number o f complaints under a range o f discrete employment legislation. 

This can lead to a multitude of claims evolving in a number o f different fora, which leads to a 

slower dispute resolution process.

Compare this to UK structures. While there are a number o f dispute resolution services, they 

are ‘stacked’ in such a way that there is in effect only one institutional channel through which the 

dispute can proceed, save for the option o f private arbitration. When one institution fails to 

completely resolve the dispute (eg an ACAS’ conciliation hearing does not resolve the issue), 

then the claim moves upwards in the same chain o f bodies (eg the case proceeds to an 

Employment Tribunal hearing). To a certain degree, there is scope to decide at what rung o f the 

ladder to initially take the dispute -  the various ADR methods provided by ACAS and the 

Employment Tribunal are voluntary, and so a claimant or employer can object to such, and 

demand that the dispute be heard in the Emplo>TOent Tribunal.'’'̂ * Howe\er, parties are never put 

in a position where their dispute allows, or may require, two or more concurrent claims to be 

made to bring about a complete and final resolution to the problem.

This institutional framework is, at the least, simpler than the Irish framework, and arguably, 

is considerably less confusing and more efficient. A suite of dispute resolution mechanisms are 

provided across the spectrum o f dispute resolution m e th o d o lo g ie s ,b u t they are ordered in such 

a way that throughout the process, the parties to the dispute are aware that there is a progressive 

chain to the institutional framework. It appears that the provision of the array of low-level dispute 

resolution mechanisms is a reaction to the conclusion expressed in a review of employment 

dispute resolution in Great Britain in 2007 that “one size does not fit all.” '̂ ''®

F or a d iscussion  o f  this, see above, at 47.
For a d iscussion  o f  this, see above, at 60.

T his m ay change w ith the in troduction  o f  new  m andatory  referrals to the C oncilia tion  Service. See above, at 178.

For d iscussion  o f  the continuum  o f  A D R  m ethodolog ies, see above, at 144.
M ichael G ibbons, w ho undertook the  review  on b eh a lf  o f  the D epartm ent o f  T rade  and Industry  said that fonnal 

adjudication  is not the m ost efficient, standard  w ay o f  reso lv ing  m any em ploym ent d isputes:
O ne size does not fit all. T he  use o f  form al processes in ca.ses w here o th er approaches w ould be  m ore 

appropriate  affects the clim ate fo r reso lu tion , and m akes parties d efensive  and m ore likely to con sid er an 

em ploym ent tribunal from  the  outset.

M ichael G ibbons. D epartm ent o f  T rade and Industry . "A  Review  o f  E m ploym ent Di.spute R esolution  in G reat B rita in .’’ 
availab le from  h ttp ://w w w .b is .g o v .u k /file s/file3 8 5 16 .p d f  (visited 12 A ugust 2012) a t 8.
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From the above description o f  structures, it is clear that the UK em ploym ent dispute 

resolution system has em braced the potential for early resolution through the use o f  alternative 

dispute resolution techniques, whilst still providing a relatively formal Em ploym ent Tribunal 

Service w here circum stances require, given the growth o f  legislation on individual employment 

rights in recent decades. A point o f  contention is w hether the considerable array o f pre

adjudication dispute resolution m echanisms are necessary, and w hether they need to be 

institutionally separate -  for instance, is there a need (and is it an efficient use o f  resources) for 

both A C A S’s Conciliation Service and the Em ploym ent T ribunal’s Judicial M ediation Service? 

There is arguably a degree o f  overlap in the suite o f  ADR processes available to disputing parties.

In terms o f  the adm inistration o f  systems for resolving em ploym ent disputes, there are 

undoubted structural efficiencies within the UK system w hereby the Em ploym ent Tribunals are 

adm inistered centrally by a large-scale body. HM Courts & Tribunals Service, the new, central 

agency responsible for adm inistering the Em ploym ent Tribunal and the Em ploym ent Appeals 

Tribunal provides the system o f support, including infrastructure and resources, for the 

adm inistration o f  the business o f  the courts in England and W ales and the tribunals thioughout 

the United Kingdom for which the Lord Chancellor is responsible. The Em ploym ent Tribunal 

and Em ploym ent Appeals Tribunal benefit from this centralised adm inistrative system  which 

provides cost effectiveness, procedural efficiencies, and greater research and resource 

capabilities. The centralised system allows for closer collaboration with other justice 

organisations and agencies, to improve perform ance and efficiencies.

C laim s processing procedures are also m ore efficient in the UK. There is one Einploym ent 

Tribunal Claim Fonn that can be completed entirely online. A sim ilar initiative has recently been 

introduced in Ireland.*"" However, unlike its new Irish counterpart, the UK fonn does not need to 

be printed out and sent by post. Also, a substantial num ber o f  m inim um  em ployinent standards 

are provided under the one codified piece o f legislation, the Em ploym ent Rights Act 1996. This 

provides a go-to legislative fram ework for detem iining the law in relation to the m ajority  of 

em ploym ent rights-based disputes, with a general, standardised statutory tim e-lim it for taking 

claims o f  three months.

H ighly structured pre-hearing claims processing techniques available at the UK Em ploym ent 

Tribunal, in the fonn o f  case managem ent discussions and pre-hearing reviews, also allow  for 

increased efficiency in processing claims to ultim ate resolution. Irish structures should follow 

suit, and future Irish em ploym ent dispute resolution bodies should design sim ilar, interventionist 

pre-claim  processes to facilitate expedient dispute resolution to users, w here possible.

See below , at 5.6 The N ew  Com plaint Form, at 275.
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Comparison o f  the Geographical Compositions o f  the Employment Dispute Resolution Systems 

There are 25.87 million people w orking in the U K  and W ales (all aged 16 or over).* '̂'^ The 

combined geographical area o f  England and W ales is 151,174km^.‘̂ ''̂  There are 1.821 million 

people w orking in Ireland (all aged 15 or o v e r ) . T h e  geographical area o f  the Republic of 

Ireland is 70,273km^.*''^ These statistics must be borne in mind when considering a realistic 

assessment o f  optimising state resources for resolving disputes in terais o f  servicing the 

workforce locally. Generally speaking, the UK em ploym ent dispute resolution system is 

considerably more regionalised than in Ireland. In the UK, there is no one central tribunal or 

hearing centre; rather disputing parties are catered for by regional dispute resolution centres. 

ACAS has twelve regional offices throughout England and W ales while the Employment 

Tribunal has twenty three offices around England and W ales. Disputing parties are assigned to 

their local service provider.

Ireland operates on a more geographically centralised basis. The Labour Relations 

Commission (which hosts Rights Com m issioner hearings), the Labour Court, the Employment 

Appeals Tribunal and the Equality Tribunal each have one location, all based in Dublin city 

centre. However, adjudicators travel to various locations around the country to conduct hearings 

outside Dublin where necessary. For instance, in 2010, the Employm ent Appeals Tribunal hosted 

1,436 sittings in 36 separate locations. O f these, 519 sittings took place in Dublin, and 917 

sittings were held in Provincial areas. After Dublin, the second highest num ber o f  hearings at a 

venue was Cork with 212 sittings in 2010.^'*^ Hearings not conducted in central Dublin offices are 

frequently heard in m eeting room s in hotels. There is an issue as to whether proper, public 

adm inistration o f justice can actually, or appear to be provided by hosting hearings in meeting 

rooms in privately-run hotels. The National Employment Rights Authority has offices in Carlow, 

Cork, Dublin, Shannon and Sligo -  it has been suggested by Ger Deering, form er head o f  NERA, 

and currently responsible for the Department o f  Jobs, Enterprise and Innovation’s Reform Project 

Team that these offices could possibly be used for conducting h e a r i n g s . I t  is suggested that 

these public services should be hosted in designated, public buildings w herever possible, and as

^ ‘ Figure for O ctober -  D ecem ber 2011. com posite  o f  statistics availab le  from  R egional L abour M arket Statistics, 

O ffice for N ational Statistics, U K , February 2012 , availab le  from: h ttp ://w w w .ons.gov .uk /ons/pub lica tions/re- 
reference-tab les.h tm l?ed ition= tcm % 3A 77-226946  (v isited  27 February 2012). 

h ttps://w w w .cia.gov /lib rary /pub lications/the-w orld -factbook/geos/uk .h tm l

Figure for April -  June 2012, sta tistics availab le  from  C entral S tatistics O ffice o f  Ireland, availab le ft-om: 

h ttp ://w w w .cso .ie /en /sta tistics/labounnarket/p rinc ipalsta tis tics/ (v isited  27 F ebruary  2012). 
h ttps://w w w .cia .gov /lib rary /publications/the-w orld -factbook/geos/ei.h tm l 

E m ploym ent A ppeals T ribunal A nnual Report 2010, at 38.
G er D eering, in an interview  w'ith the  w riter said:

Sim ple logical pooling  o f  resources shou ld  be taking place. A s an exam ple, apparently  th e re 's  a R ights 
C om m issioner in S ligo -  they have to rent a room  in a hotel fo r a hearing. It w ould  m ake m ore sense to have 

that R ights C om m issioner operate  out o f  the  N E R A  Sligo branch.
D eering  also com m ented  on pooling  ex isting  sta ff  to im prove resource usage:

There are approxim ately  60 sta ff  in N E R A 's  headquarters in C arlow , w ith 109 in to tal around the country. 
T he question  that is asked is how  can w e pool all o f  o u r s ta ff  together?  T hrow ing new  s ta ff  at the p roblem  is 

not the answ er. I t 's  the adm in istration  o f  the system  that really has problem s.
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locally as possible to suit the needs o f  employers and employees throughout the entire country. 

Perhaps, i f  it is practical, NERA offices could be converted to localised divisions o f the new 

employment dispute resolution bodies when they are established to facilitate a cost-effective, 

nationwide, localised dispute resolution system, to improve upon the D ublin-centric system that 

currently exists.

Transparency, Independence and Oversight 

Independence of  I K Dispute Resolution  Bodies

UK employm ent dispute resolution structures are explicitly independent o f  government. ACAS, 

the Employment Tribunal and the Employm ent Appeals Tribunal are established and perfonn 

com pletely independent o f  governm ent functions and interference. Irish structures are not 

independent o f  government; the relevant governm ent m inister (Department o f  Jobs, Enterprise 

and Innovation for the Labour Court, Rights Com m issioner Service and the Em ploym ent Appeals 

Tribunal, and the M inister o f  Justice and Equality for the Equality Tribunal) is responsible for the 

institutions that adjudicate em ploym ent disputes. Autonomy from governm ent is seen as an 

important facet o f  the UK tribunal system. In a seminal review o f the UK Tribunal structure. Sir 

Andrew Leggatt wrote in 2001:

...tribunals should be independent, accessible, prompt, expert, informal, and cheap. The 

most important o f  these qualities is independence. ...w hen  a departm ent o f  state may 

provide the adm inistrative support for a tribunal, may pay the fees and expenses of 

tribunal m em bers, m ay appoint some o f them, m ay provide IT support (often in the form 

o f  access to departm ental systems), and may promote legislation prescribing the 

procedure which it is to follow, the tribunal neither appears to be independent, nor is it 

independent in fact. Responsibility for tribunals and their adm inistration should not lie 

with those whose policies or decisions it is the tribunals’ duty to consider. O therw ise for 

users, as has been said. ‘Every appeal is an away gam e.’*̂''̂

Consider this sentim ent with regard to Irish employm ent dispute resolution structures: 

adm inistrative support and sta ff is provided by governm ent departm ents, fees are paid  by 

government departm ents, the M inister is directly involved at a fundam ental level in the 

appointm ent process o f  all adjudicators to all bodies, governm ent departm ents provide IT support 

to the bodies and prom ote legislation prescribing procedures which the bodies m ust follow. Irish 

employment dispute resolution bodies bear, to varying degrees, all o f  the hallm arks m entioned by 

Leggatt o f  a tribunal system that is not independent. In attaching ftmdamental im portance to

Sir Andrew Leggatt. Tribunals fo r  Users - One System, One Service. Report fo r  the Review o f  Tribunals, at 'An 
Overview'. See http://webarchive.nationalarchives.gov,uk/+/http://ww'w.tribunals-review.org.uk/leggatthtm/leg-o\ .htm 
(visited 24 February 2012).
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independence o f  tribunals, Leggatt was referring to the full range o f  tribunals, and not just 

em ploym ent tribunals. A substantial num ber o f  the tribunals considered by Leggatt concerned 

them selves with disputes o f  individuals challenging the decisions or actions o f  state bodies, 

thereby m aking the issue o f  independence from government particularly pertinent. W ith 

em ployinent tribunals, the m ajority o f  disputes concern individuals challenging the actions o f 

private enterprises rather than governm ent-affiliated bodies, and so, judicial independence would 

not generally amount to an issue o f  procedural justice. However, judicial independence could 

come into play where an individual challenges the actions o f  a governm ent body.^''^

The UK system provides independent oversight and self-regulation o f  its structures through 

internal m anagem ent and oversight. As described above, the various Regional Employm ent 

Tribunals are run by Regional Em ploym ent Judges, who report to the President o f  the 

Employm ent Tribunal on the accom m odation and judicial needs o f  the Region. The President o f 

the Em ploym ent Tribunal reports to the Board o f  HM Courts and Tribunal Service. The Board is 

chaired by the Senior President.

Formal Tribunal Structures

The UK Employment T ribunal's and Em ploym ent Appeals Tribunal’s adjudicative functions are 

performed by tripartite panels with legally trained chairs. W hilst there are softer dispute 

resolution m echanism s available, the Em ploym ent Tribunal, which acts as the first-instance 

binding adjudicator for employm ent disputes is a relatively formal, ‘court-like’ forum when 

compared to the Rights Com m issioner Servdce or the role played by Em ploym ent Standards 

Officers in Ontario, C a n a d a . A s  m entioned, parties to a UK Tribunal hearing m ust sw ear an 

oath, and evidence is heard by means o f  exam ination and cross-exam ination o f  witnesses in a 

relatively adversarial manner, bearing parallels with how a civil court hearing would proceed, 

.ludges at both Tribunals come from a significant legal background.

Rights Com m issioners in Ireland conduct hearings in a different manner. Evidence is not 

heard by means o f  examination and cross exam ination; rather Rights Com m issioners generally 

conduct proceedings in a quasi-inquisitorial or quasi-m ediative m anner, depending on 

circum stances, the attitudes o f  the parties involved and the participation o f counsel, if  any, on 

either side. Despite the designated role o f  Rights Com m issioners as first-instance adjudicators, 

they may perfonn a dual-function in m any hearings in that they m ay try to encourage and 

facilitate settlement between parties rather than proceed to make a ruling binding on the parties’ 

behalf. In essence, there are no set procedures or formalised format for the m anner in which 

Rights Com m issioners conduct hearings.

A nthony  K err BL exp lained to the w riter that th is concern  w as d irectly  raised recen tly  in a case  in w hich  he  acted as 

counsel for an applicant w ho claim ed a breach o f  em ploym ent rights against h er form er em ployer, the  D epartm ent o f  

the Taoiseach.
A lthough . E m ploym ent T ribunals are curren tly  testing  a single E m ploym ent Judge ad jud ica ting  unfair d ism issal 

cases.
See above, at 212.
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There are advantages and disadvantages to these differing approaches o f both the 

Employment Tribunals in the UK and the Rights Commissioner Service in Ireland. The central 

question is whether procedures at first instance adjudication should be relatively court-like, and 

formal in certain respects, as they arguably are at the Employment Tribunal in the UK. or 

whether disputes should be heard by one adjudicator, who has discretion to adapt procedures to a 

more inquisitorial, quasi-mediative format where he/she deems it appropriate. It must be borne in 

mind that an array o f soft dispute resolution mechanisms are offered to claimants in the UK 

system before going to a full adversarial Tribunal hearing, whereas the Rights Commissioner 

Service is generally seen as the go-to body for resolving most employment disputes at first 

instance. Practitioners and representatives of parties before the Rights Commissioner Service are 

dissatisfied with the quality^^^ and consistency^^^ of rulings of Rights Commissioners. However, 

they were also dissatisfied with the quality® '̂* and consistency^^ of rulings of the Employment 

Appeals Tribunal, which, in many respects, would be seen as the equivalent model in terms of 

procedure to the UK Employment Tribunal. Also, an equivalent UK survey of employment law 

practitioners undertaken by the UK Employment Lawyers Association showed that there were 

strongly negative perceptions as to the consistency o f UK Employment Tribunals in tenns of 

procedures. 83% thought that Employment Tribunals did not adopt a consistent approach to 

procedures and practices, and 94% said that users and parties would benefit from a more 

consistent approach in both practice and p r o c e d u r e .75% of respondents said that Employment 

Judges were not consistent in their judicial approach to handling cases and 93% said that users 

would benefit from improved consistency injudicial approach.

UK Tribunals, both at first instance and appellate level are generally hosted in public. 

However, within the Irish dispute resolution system, whether the dispute is heard in public 

session or not is dependent on the type of claim, and to which forum it is t a k e n . T h e  majority 

o f first-instance disputes before Rights Commissioners in Ireland are held in private, save for 

issues under the National Minimum Wage Act 2000, which are heard in public. Equality Tribunal 

hearings under the Employment Equality Acts 1998 -  2011 are generally hosted in private, save 

in certain circumstances, but the rulings are published. However, claimants under the heading of 

gender discrimination can take a claim under the Employment Equality Acts 1998-2011 to the 

Circuit Court. This hearing would generally be in public. Cases for unfair dismissal under the 

Unfair Dismissals Act 1997-2007 are heard in private if  parties opt for a hearing before a Rights 

Commissioner, while if  parties opt for the Employment Appeals Tribunal, the hearing will be

See above, at 107.
See above, at 107.
See above, at 132.
See above, at 133.

Employment Lawyers Association, ELA Employment Tribunal Survey 2010, available from 
http://www.elaweb.org.uk/medialibrary.axd?id=23594935 (visited 27 February 2012), at 8.
“ ’ /Wrf.at 12.

For further discussion o f  this, see above, at 61.
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held in public. Indeed, all claims are generally held in public before the Em ploym ent Appeals 

Tribunal. As this b rie f description dem onstrates, whether a hearing is held in public or private is 

determined by a num ber o f  varying factors. It is submitted that, w hatever about the m erits o f 

having em ploym ent disputes heard in public or in private, at least users in the UK who seek state- 

provided adjudication on their dispute are not put in a position where they have to factor in the 

merits o f  private or public hearing when they select a forum — this selection is reduced to merely 

deciding betw een private, voluntary low-level dispute resolution through ACAS, or through more 

fomial adjudicative processes at the Employment Tribunal.

Enforcement Mechanisms

As m entioned, there is a standardised procedure for the enforcem ent o f  awards made by the 

Employment Tribunal and the Employment Appeals Tribunal. Successful claim ants who wish to 

pursue their award may avail o f the services o f  the High Court Enforcem ent O fficer (HCEO) 

operating through a specially-designated programme, the “Em ploym ent Tribunal Fast Track” 

scheme. There is only one mechanism for the enforcement o f  UK Tribunal awards: obtaining a 

Writ o f  Fiere Facias to enforce the award. This Writ is due to be renam ed a writ o f  control and 

will be provided for by statute when section 62 o f  the Tribunal, Courts and Enforcem ent Act 

2007 comes into force. In Ireland, there is an array o f  different types o f  enforcem ent m echanism s, 

depending under w hich legislation the claim is taken. However, there is an Enforcem ent Service 

Unit av'ailable through the National Employment Rights Authority. NERA on behalf o f  the 

M inister for Jobs, Enterprise and Innovation can bring proceedings through the Civil Courts for 

enforcem ent o f  the awards. 45 such cases were concluded in 2009 totalling paym ent o f  €17,419 

to employees or fonner employees.

It is subm itted that an equivalent o f the yet-to-be enforced statutory m echanism  in the UK 

under section 62 o f the Tribunal, Courts and Enforcement Act 2007, with set, standardised 

procedures for enforcing awards by new employment dispute resolution bodies could be 

established.

4.2.6 Conclusions

There are considerable advantages to the UK system over the Irish system  in a variety o f  core 

aspects. O f greatest significance perhaps, is the simple, linear ‘'bottom -to-top '’ structure provided 

by ACAS, the Em ploym ent Tribunal Service, and the Employment Appeals Tribunal w hich is 

less confusing than Irish structures for users and practitioners alike. In tenns o f  accountability, all 

Employment Tribunal hearings are held in public, and published rulings are available, albeit upon 

request at a small fee. Processes for appointing adjudicators are undoubtedly m ore transparent 

through the Judicial A ppointm ents Commission. An array o f  pre-claim  and pre-hearing 

m echanism s is available through ACAS and the Employment Tribunal Service to facilitate early 

resolution o f disputes where possible, and where parties are anxious to seek such. Enforcement
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m echanism s are also standardised and fast-track procedures are available for the enforcem ent o f 

awards. W hat rem ains to be decided is what aspects o f  the UK system could be used in an Irish 

context. Dispute resolution procedures in the UK are m ore rigorous, but, i f  they were to be 

adapted in Ireland they would be quite resource-intensive, given the com paratively small Irish 

workforce. W hether a full suite o f  alternative dispute resolution m echanism s available at regional 

centres (as is provided by ACAS), along with a localised tribunal system s with tripartite 

adjudicative panels, who are appointed under as rigorous and resource-intensive a system as the 

Judicial Appointm ents Commission, is a viable structure is a m atter for governm ent to decide. 

Budgetary concerns would have to be weighed up against the public benefit o f  such structures, 

and the degree to which such a system would provide more ju st results. Certain lessons can 

undoubtedly be learned from elements o f  the UK system, but im plem entation o f these would 

require adaptation to a much smaller scale and certain adjustm ents to suit the particular needs of 

Irish users.

4.3 Employment Dispute Resolution in Ontario

The Province o f O ntario, like other provinces in Canada, has its own distinct employment

standards legal system  and dispute resolution structures. The w riter undertook field research in 

Ontario in Septem ber 2011, visiting various em ploym ent tribunals and m eeting with staff 

m em bers, directors with the Ontarian M inistry o f  Labour and leading Canadian academ ics to 

com pile a full, critical analysis o f  Ontarian em ploym ent dispute resolution systems. This sub

chapter provide an overvdew and analysis o f  this particular system  to provide com parative

context to the Irish employment dispute resolution system - lessons learned from the O ntarian

structures for this purpose will be described later in the thesis. O f particular relevance for this 

purpose are two distinguishing features o f  Ontarian dispute resolution; the role o f  Em ploym ent 

Standards Officers: the first-instance employment standards dispute resolution service provided 

for private sector Ontarian workers and em ployers, and the recent introduction and developm ent 

o f  a M andatory M ediation Programme for the resolution o f  m ost civil justice  disputes in 

O ntano .“ ’

By way o f background, it is im portant to frame the Ontarian em ploym ent standards and 

dispute resolution system within the broader context o f  the nationw ide, C anadian em ploym ent 

relations regime. A b rief overview o f Canadian em ploym ent dispute stm ctures follows.

The Canadian Employment Dispute Resolution System^®

Jurisdiction for em ploym ent relations o f  Canadian workers is assigned exclusively to e ither the 

federal governm ent or the ten provincial governments.^*'

See description above, at 153.
For an overview o f  Canadian employment dispute resolution structures, see Paul Teague and Damian Thomas. 

Employmen! Dispute Resolution & Standard-setting, (Oak Tree Press, 2008). at 202.
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It is important to delineate the different categories w ithin the Canadian workforce, each of 

which is governed by separate employment legislative and institutional structures. The different 

categories for present purposes are national public sector workers (those who work for 

nationwide public agencies), private sector workers in certain federally-regulated nationwide 

industries, provincial public sector workers (those who w ork for provincial public agencies), and 

general private sector workers.

4.3.1 National Public Sector W orkers

National public sector workers (as distinct from provincial public sector workers) and certain 

nationwide private sector industries are federally regulated by distinct national-level employment 

legislation and institutions. The institution for resolving national public sector w orkers’ disputes 

is the Public Service Labour Relations B o a r d . T h e  national public service sector is highly 

unionised (between 65% to 70% o f  workers are in a union)^*^ and the work o f  the Public Service 

Labour Relations Board involves adm inistering and adjudicating disputes in a m ainly collective- 

bargaining context, as distinct from an em ploym ent rights context. The Public Serv'ice Labour 

Relations Board places strong em phasis on the use o f  alternative dispute resolution m ethods, 

offering m ediation as a central component o f their dispute resolution service.

4.3.2 Private Sector W orkers in Certain Federally-Regulated Nationwide Industries

Certain private sector industries are regulated at a national, federal level under the Canada 

Labour Code.^^"* These industries are broadcasting, telecom m unications, banking, airports or air 

transportation, shipping and navigation (including loading and unloading vessels), interprovincial 

or international transportation o f  goods or passengers by road, railw ay or ferry, uranium mining 

and processing, grain handling, and federal crown c o r p o r a t io n s .T h e  Canadian Labour Code 

provides regulation o f  industrial relations, occupational health and safety, and m inimum 

em ploym ent standards for these industries. The central dispute resolution body for this Code is 

the Canada Industrial Relations B o a r d . T h e  Canada Industrial Relations Board provides fornial 

adjudication and mediation services for the resolution o f disputes based on collective bargaining 

arrangem ents in these industries. The enforcem ent o f  em ploym ent rights/ minimum standards at 

first instance o f  the aforementioned federally-regulated private sectors is provided for by 

inspectors who investigate breaches o f  minimum em ploym ent standards. The next tier o f

M Gunder.son. "Collective bargaining and dispute resolution in the public sector" in D Dunn ed. The Handbook o f  
Canadian Public Administration, (Toronto University Press, 2002).

For more information, see http://pslrb-crtfp.gc.ca/intro_e.asp (visited 10 March 2011).
Paul Teague and Damian Thomas, Employment Dispute Resolution <& Standard-setting. (Oak Tree Press, 2008). at 

207.
The Canada Labour Code is available from http:'/laws.justice.gc.ca/eng/L-2/FulIText.html (visited 17 March 2011) 

Canadian Industrial Relations Board FAQs, available fi-om http://www.cirb-ccri.gc.ca/about- 
apropos/faq_eng.asp#federal (visited 17 March 2 0 1 1).

For more information, see http:'/www.cirb-ccri.gc.ca/'index_eng.asp (visited 10 March 2011).
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employment rights enforcem ent in this category is the appointm ent o f  a R eferee^’ by the national 

M inister o f  Labour, where a party appeals an inspector’s decision. The Referee hosts a hearing 

and has procedural pow ers such as the powers to sum m on w itnesses, compel parties to produce 

documents, receive evidence, adm inister oaths, and grant the parties the necessary tim e to present 

m aterial and make subm issions. Parties may be represented by a lawyer at their own cost. A 

Referee then makes a decision. Referee's orders are final and shall not be questioned or reviewed 

in any court.

4.3.3 Ontarian Employment Dispute Resolution

The Ontarian employm ent relations structure is offered as an exam ple o f  a provincial-level 

employment relations dispute resolution system in Canada. It is proposed to briefly describe the 

institutions, and to provide an in-depth analysis o f  the role o f Em ploym ent Standards Officers 

who act as the resolvers at first-instance o f  em ployinent standards and rights disputes for workers 

in the private sector.

The Ontarian Public Sector Dispute Resolution Bodies

The Ontarian Ministry' o f  Labour provides an array o f  dispute resolution bodies for provincial- 

level public sector em ployees and for non-federally-regulated private sector em ployees in 

Ontario {i.e. all private sector em ployees in the province who do not w ork in the industries 

governed by the Canada Labour Code m entioned above). Provincial public sector w orkers’ 

complaints are adm inistered and heard before the Public Ser\'ice Grievance Settlement Board. 

M ediation is offered as a first step dispute resolution m echanism for this sector. If the dispute 

cannot be resolved through m ediation, then it is scheduled for a full adjudicative hearing. The 

Public Service G rievance Board is presided over by a part-time C hair and two part-tim e Vice- 

Chairs.

Dispute Resolution Bodies fo r  Pay Equity’ and Workplace Safety and Insurance

Pay equity disputes are heard and decided by the Ontarian Pay Equity Hearings Tribunal. 

Applications for hearings will only be accepted if  a Review Officer from the Ontarian Pay Equity 

Office has been unable to effect a settlem ent upon investigation. Hearings before the Tribunal are 

effectively de novo  in that they are not considered an appeal from the Review Services.

There is also a W orkplace Safety and Insurance Board for Ontarian workers*^™ which 

provides state com pensation for accidents at work. Appeals o f  decisions o f  this Board can be 

taken to the W orkplace Safety and Insurance Appeals Tribunal.

Canada Labour Code, section 251.12.
For more infontiation, see http://www.psab.gov.on.ca/english/gsb/index.htm (visited 10 March 2011). 
For more information, see http;//www.olrb.gov.on.ca/pec/peht/index.html (visited 10 March 2011). 
For more information, see www.wsib.on.ca (visited 17 March 2011).
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4.3.4 Private Sector Employment Dispute Resolution in Ontario

The follow ing m aps out the system o f fora for resolving private sector employm ent rights 

disputes. Unionised workers channel their claims regarding employm ent standards and collective 

bargaining issues through private arbitration, while non-unionised workers take employment 

standards claims to an Employm ent Standards Officer or a civil court at first instance (this is 

dependent on the claim ’s value: if  it is worth less than $10,000 CAN, the case will be heard by an 

Em ploym ent Standards Officer, if  it is worth m ore than this, it will be heard by way o f civil court 

hearing). At appellate level, non-unionised w orkers’ employm ent standards disputes worth under 

$10,000 CAN are heard by the Ontario Labour Relations Board, those worth more than this 

m onetary threshold are heard by a higher-tier civil court. The Human Rights Tribunal o f  Ontario 

has jurisdiction over employm ent discrim ination claims, regardless o f  whether the worker taking 

the claim is unionised or non-unionised. The following is a focussed analysis o f  the three main 

bodies in charge o f  em ploym ent rights disputes for non-unionised, private-sector workers in 

Ontario: the Ontario Labour Relations Board, Employment Standards Officers and the Human 

Rights Tribunal o f  Ontario.

P r iv a te  S e c to r  E m p lo y m e n t  D isp u te  R eso lu t io n  in O n ta r io

E m p lo y m e n t  R ig tils  I s s u e s  C o lle c tiv e  B o r ja m in g  is s u e s

H u m a n  R ig n ts  T riD unal C o u r t  h e a r in o  E m p lo y m e n t  S t a n o a r d s  O ff ice rs  in v e s t ig a t io n

O n ta r io  L a b o u r  R e la t io n s  B o a rd  h e a r in g

671

The Ontario Labour Relations Board

The O ntario Labour Relations Board (OLRB)^^^ is effectively the central ‘labour court’ for 

private sector Ontarian workers, and acts as an independent, adjudicative tribunal under the terms 

o f the Labour Relations Act 1995. Industrial relations and collective bargaining issues are heard 

at this tribunal, as are appeals from first-level decisions by Em ploym ent Standards Officers on 

m inim um  em ploym ent standards under the Employm ent Standards Act 2000 (see below). An 

array o f  m echanism s are provided by the O ntario Labour Relations Board to either stop disputes

For a fu ll-size version o f  this diagram, see below , at 397.
For more information, see http://ww w.olrb.gov.on.ca/english/hom epage.htm  (visited 17 March 2011).
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reaching full hearing or to reduce delays, should the hearing proceed. A mediation service and a 

consultation service are provided to attempt to resolve the dispute before it progresses to full 

hearing, and a pre-hearing conference is offered as a means o f  narrowing substantial and 

procedural m atters that will ultim ately be at issue when the hearing goes ahead.

Staff and App(»inrments at the OLKB

There are, at present, 26 adjudicators at the OLRB, a Chair, an A lternate Chair, 16 full time Vice- 

Chairs and 8 part-tim e Vice-Chairs. All adjudicators are qualified lawyers. All adjudicators hear 

cases under all statutes under the Board’s jurisdiction -  they do not specialise in a particular area 

(em ploym ent standards, collective bargaining disputes, trade union certification issues etc). In 

addition to the standard adjudicators, a “field services” team o f professional mediators, consisting 

o f  the M anager o f  Field Services, Labour Relations Specialists, and Labour Relations Officers, 

play a large role in the ultimate settlement o f  the m ajority o f  cases that come before the OLRB. 

They are responsible for m ediating settlem ents in all o f  the Board's cases. In addition to settling 

cases. Labour Relations Officers assist parties in identifying issues and stream lining the cases 

that do get adjudicated in order to avoid unnecessary litigation. Leonard Marv7 , solicitor with the 

Board, says that about half o f  the "field services” team are qualified lau'yers with the others 

com ing from backgrounds o f  significant experience in hum an resources or the professional 

practice o f  em ploym ent law in some other form. Some are fonnally  accredited m ediators, 

although this is not a requirement. There is also a dedicated legal service team o f solicitors to 

defend judicial review claims made against the Board. There are also five full time Board 

M embers with expertise in representing em ployers’ interests, and there are five full time Board 

M embers with expertise in representing em ployees’ interests.

The Chair o f  the OLRB is paid between $146,700 -  $167,650 CAN and Vice Chairs are paid 

betw een $115,000 -  $131,450 CAN. Board m em bers are paid between $93,050 -  $106,350 

CAN. Part-tim e Vice-Chairs are paid $664 per day. All adjudicative positions and Board M em ber 

positions are appointed by standard, open-com petition, public appointm ent procedures through 

the Public A ppointm ents Secretariat o f  Ontario. M any o f  the part-tim e adjudicators would have a 

private em ployinent dispute resolution arbitration practice to supplem ent their income. Leonard 

M arvy says that the potential income that is generated from sharing time between these two roles 

allow s the Board to attract top, high-earning em ploym ent lawyers who may be considering a 

m ove to adjudicating at the Board.

Some sta ff m em bers at the Board are cross-appointed to other provincial em ploym ent 

dispute resolution bodies. For instance, four V ice-Chairs at the Board are also V ice-Chairs at the 

Human Rights Tribunal and three Vice-Chairs are also V ice-Chairs at the Pay Equity Hearings 

Tribunal, w hich shares the same building and adm inistration system s as the OLRB.
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Conduct o f Hearings^^^

l .abou r Relarions O fficcr  Hearings

W hen a claim is filed to the Board and a date has been selected for hearing, Labour Relations 

Officers are assigned to liaise with the parties in the run up the hearing date and to m eet the 

parties when they arrive at the OLRB to attem pt to facilitate settlem ents in the m atter before they 

go ‘'upstairs” for formal adjudication before the Board itse lf  Consultation room s are provided for 

this purpose. The level o f  intervention which the Labour Relations Officer uses during this 

consultation process varies.

All com m unication between the Labour Relations O fficer and the parties rem ains 

confidential. N o inform ation in the course o f  settlement discussions is relayed to the adjudicative 

panel except if  both parties consent -  this includes facts admitted, concessions m ade or 

settlements proposed. Labour Relations Officers are not com pellable w itnesses before the Board, 

or in any other proceeding, except with the Board’s consent, and that is rarely granted. During the 

settlement discussions, the Labour Relations Officer may explain the Board's case law.^’  ̂These 

comments are directed at helping parties realistically assess their chances o f  success and evaluate 

the settlement proposals, and are not to be taken as legal advice.®’  ̂Labour Relations Officers will 

establish reasonably quickly w hether the parties are capable o f  settling w ithout the need o f  a 

fo m a l adjudicative process or whether that is necessary. The Labour Relations O fficer advises 

the relevant Vice Chair as to whether it is going to settle or w hether it will require a full hearing 

before him or her. Labour Relations Officers do not com m unicate the contents o f  the settlem ent 

discussions or their perceptions o f  the strength o f  the parties' positions to the Vice-Chair or the 

panel which will be hearing and deciding the case.

Hearings are scheduled in such a way that they are “stacked” at the start o f  the day. As the 

day progresses, the Labour Relations Officers direct cases to the appropriate avenue -  either to a 

settlement consultation m eeting with him or her, or if  the need arises, to full adjudication before 

the Chair or a Vice Chair. This system allows for efficient processing o f claims on a given day. 

Staff m embers - both Labour Relations Officers and adjudicators alike - are used to a fuller 

capacity to resolve disputes before the Board.

Inform ation collated  from  m eeting  with L eonard  M ary, Solicito r at the O ntario  L abour R ela tions B oard , 23 

Septem ber 2011.

A fo rm er C hair o f  the  O LR B  describes this:
T he approach an o fficer takes to a case is ind iv idual—both to the LR O  and the case. In som e instances the 

LRO  m ay be  qu ite  in terven tion ist; in o thers, he o r she m ay conclude  that the parties do no t requ ire  o r  w ould  

not benefit fi-om a high level o f  o fficer involvem ent. LR O s w ill m eet w ith w orkp lace parties separa te ly  o r  

together.
R ichard O M acD ow ell, C ha ir O ntario  L abour R ela tions B oard and Vol S telm aszynski, S o licito r O ntario  L abour 

R ela tions Board. "O L R B  Practice A nd Procedure; W hat To Expect From  The Board A nd W hat T he B oard  E xpects 

From  Y o u ."  presentation  to the C entrum  C onference on "N ew  P rocedures and L egislation  at the  C anada Industrial 
R ela tions B oard and the O ntario  L abour R ela tions B oard." T oronto. Sep tem ber 23. 1999. availab le  from  

h ttps://ozone.scho larsporta l.in fo /b itstream /l 873 /6576/1 /1 0297550.pdf. (visited 20 O ctober 2011). at 10.

^’■ '/W rf.a t 10.

O ntario  Labour R elations Board In fom iation  B ulletin No. 13. M ay 2009, available  from

w w w .o lrb .gov .o n .ca /en g iish /in fo b /in fb u ll3 .d o c . at 2.

205



Adjudicative hearings are generally heard by one adjudicator, although sometimes a 

tripartite panel is arranged in certain, complex cases. The two extra members on such a judging 

panel are selected from each o f two sets of Board Members. Appeals from decisions under the 

Employment Standards Act 2000 are heard de novo, although the written report o f the case by the 

Employment Standards Officer is accepted as evidence.

Hearings are generally held in the Board’s main building in downtown Toronto and “only 

travel where necessary.” ’̂’ However, Labour Relations Officers have more flexibility to travel 

than adjudicators. A pilot scheme has been launched to use Skype video conferencing calls to 

conduct elements of certain hearings. The manner in which an adjudicator conducts hearings 

varies. Some are adversarial in nature, while in others the adjudicator takes a more inquisitorial 

role, depending on the dynamic of the relationship between the parties, and whether there is legal 

representation present on behalf of either or both sides. Adjudicators have the power to host 

“consultation” hearings where appropriate which are described as being a hybrid o f mediation 

and arbitration.” *

Consultation hearings allow adjudicators to take more control over procedures in terms of 

the conduct of hearings -  they can limit the submissions that are pemiitted before the court, 

determine what evidence is relevant and can stray from nonnal adversarial court-like discourse. 

Judges are permitted to make factual determinations in summary proceedings on the basis of 

written material or limited evidence or information.

At full hearing, procedures are more stringent, but the majority o f applicants appealing a 

decision under the Employment Standards Act 2000 would not have fornial legal 

representation.®^’ In many instances, this is most likely because that it remains the case that the 

case value is worth less than $10,000 (as it is an appeal from an Employment Standards Officer 

restricted to that monetary jurisdiction), and it is not financially practical to hire a lawyer for 

what is a relatively insignificant amount. Leonard Marvy says that employers, however, 

sometimes hire legal representatives if  the case is likely to set a precedent for other workers in 

the same workplace or company. Marvy says that should it arise that an employer has legal 

representation present and the worker does not, the adjudicator will adapt procedures to allow for 

a fair hearing -  generally this means that the adjudicator will adopt a more inquisitorial role to 

gamer relevant and useful evidence from the unrepresented party, rather than taking a more

Leonard Marvy, meeting on 23 September 201 L
The former Chair o f the OLRB describes these hearings as follows:

A consultation is a Board proceeding without all the trappings o f  a full fledged hearing. In some cases, the 
Vice-Chair will conclude a matter based only on written submissions. In others, the VC may ask to hear viva 
voce  evidence on only some o f  the issue in dispute, or may limit the extent o f  parties' oral subm issions to 
certain questions or issues... The process looks a little like "med-arb".

Richard O M acDowell. Chair Ontario Labour Relations Board and Vol Stelmaszynski, Solicitor Ontario Labour 
Relations Board. "OLRB Practice And Procedure: What To Expect From The Board And W hat The Board Expects 
From You.” presentation to the Centrum Conference on "N ew  Procedures and Legislation at the Canada Industrial 
Relations Board and the Ontario Labour Relations Board." Toronto, September 23, 1999. available from 
https://ozone.scholarsportal.info/bitstream,'l 873/6576/1/10297550.pdf, (visited 20 October 2011), at 11.

Leonard Marvy, interview with the writer.
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passive role w here a legal representative is present, who presum ably would have m ore experience 

in presenting evidence correctly. Individual legal aid is “nearly im possible” to get for most 

disputes before the Board, although there are avenues for legal advice through legal clinics, or by 

form ing a class action with workers with identical grievances to pool financial resources to hire a 

lawyer.

S tatistics

The OLRB received a total o f 4001 com plaints in the fiscal year 2009-10. 3,675 cases were 

disposed o f  for the same period. These figures are in line with the average amount o f  complaints 

received and disposed o f  per year since 2005. 896 o f the 4001 (22.3%) com plaints received in the 

fiscal year 2009-2010 concerned an appeal from a decision under the Employm ent Standards Act 

2000. 826 com plaints under the same Act were disposed o f  in the same period.**® The median 

time between the filing o f an application and a final decision or settlem ent for matters initiated in 

the fiscal year 2009-10 was 37 days.**' Settlement rates following consultations with Labour 

Relations Officers are particularly high. O f those cases in which activity was completed and 

cases disposed by the end o f  the fiscal year 2009-2010, 83.8% o f these cases were settled with 

the assistance o f  Labour Relations Officers. With respect to appeals from a decision on the 

Employment Standards Act 2000, 81.4% if cases in the year 2009-2010 were resolved with the 

assistance o f  Labour Relations Officers.

First Instance E m ploym ent Rights Dispute Resolution in Ontario

The first instance employment rights dispute resolution service in Ontario is provided by 

Employment Standards Officers. Employm ent Standards Officers perfonu a dual function, 

com bining an inspectorate/ investigative role, along with their other main function as first- 

instance adjudicators o f  alleged breaches o f  em ploym ent rights and minimum standards. To 

com pare to the Irish system, Ontarian Employment Standards Officers could loosely be described 

as perform ing the functions o f  both an inspector o f the N ational Em ploym ent Rights Authority, 

and a Rights Com m issioner. Employment Standards O fficers’ functions are established under 

Part XXI o f the Employm ent Standards Act 2000.**^ The Em ploym ent Standards Act 2000 

provides a consolidated legislative framework with statutory m inim um  entitlem ents for workers 

in respect o f  paym ent o f  wages, record-keeping, working hours, overtim e pay, m inimum wage, 

entitlem ent to public holidays, holiday pay, pay equality, various forms o f  leave -  pregnancy, 

parental, family m edical, organ donation, personal em ergency, m ilitary, and tennination and 

severance o f  employm ent entitlements.

OLRB Annual Report 2009-2010. available from http://w w w .olrb.gov.on.ca/english/A nnR cp0910.pdf (visited 19 

October 2011), at 16.
OLRB Report 2009-2010 . Chair's M essage.
For more information, see http://w 'ww .e-laws.gov.on.ca/htm l/statutes/english/elaw s_statutes_00e41_e.htm  (visited  

17 March 2011).
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A worker who thinks that their em ployer may be in breach o f the 2000 Act is under a 

general obligation to first bring the issue up with their em ployer before they file an Employment 

Standards Claim form. This obligation was introduced by Schedule 9 o f  the Open for Business 

Act 2010. The general obligation to com m unicate w ith the em ployer can be avoided under a 

num ber o f  exceptions including:

if  the workplace has closed down, the alleged m oney owed is more than five months due, 

i f  the worker has a difficulty com m unicating in the language spoken by the employer, 

i f  the worker has a difficulty com m unicating with the em ployer due to a disability or is o f  

young age,

i f  the worker is intim idated by having to talk to the employer.

The effects o f  this new requirem ent have yet to be fully realised, but a sim ilar rule - m andatory 

first-step self-enforcement, w hich they called self-help - was introduced in British Columbia in 

2002. After the introduction o f  this requirem ent in 2002, claims dropped from over 12,000 a year 

to between 3,400 and 6,500, an im m ediate drop o f  46%.**^ In 2009, seven years later, the total 

was still 42% lower than what was reported in 2002, even though the labour force had grown by 

15% during that time. However, while on the face o f  it, these m ay appear to be positive results, 

some policy analysts and advocates from British Colum bia argue that it is not because the 

workers are getting their unpaid wages; rather, the decline is due in large part to barriers created 

by the m andatory self-help step.^*'' One em ploym ent rights advocacy group has criticised the 

general requirem ent to contact the employer: “This is like asking someone who's had their purse 

stolen to go and confront the th ief before they're allowed to make a com plaint with the police.

However, Labour M inister Peter Fonesca, who is responsible for enforcing Ontario's 

employm ent standards says this new additional requirem ent will speed up the resolution o f 

workplace disputes: “One-third o f  our com plaints are resolved with one call by the m inistry ... 

we know that can be done by having the claim ant speak to the em ployer.”*'*̂

Gloria Varghese, an Em ploym ent Standards O fficer with the Ontarian M inistry o f  Labour 

also defends the introduction o f  the m easure in O ntario describing it as a softer m easure than it 

m ay be perceived to be. She describes the m easure with its array o f  exceptions as not so m uch a 

legislative requirem ent as a procedural change, encouraging em ployees to talk to their em ployers, 

rather than requiring them to do so.^*’

Raul Aguilera. Workers' Action Centre. Committee transcript from m eeting o f  Standing Committee on Finance and 

Econom ic Affairs -  Bill 68 , Open for B usiness Act 2010, August 3 2010, available from

http://w w w .ontla.on.ca/w eb/com m ittee-proceedings/com m ittee_transcripts_details.do?locale=en& D ate=20l0-08- 
03& ParlC om m ID =8858& 5i7//D =2358& B usiness=& D ocum entlD =25147 (visited 20 March 2011).

Ibid.
Sonia Singh, an organiser at the Workers' Action Centre, a worker-based information and education agency on 

workers' rights, “Step backward in labour law s,’' The Star, August 6 2010.
Peter Fonesca, interview with C BS Radio, August 2010.

M eeting with Gloria Varghese, Em ployment Standards Officer, Ontarian Ministry o f  Labour, 9 September 2011 .
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Claims Prifces-

The worker, having failed to resolve the alleged breach o f the Employment Standards Act 2000 

with his/ her employer, can then file a complaint by filling  out an Employment Standards Claim 

Form. This claim form can be completed online,^** or can be printed out from the website^’  and 

completed. Claim forms are also available from ‘C ivic Service Centres.’ The claim form asks 

basic information about the claimant, the workplace and the circumstances surrounding the 

alleged breach. It does not require a fonnal declaration o f which particular sections o f legislation 

are alleged to have been breached. Rather, the claimant is asked to tick the type o f dispute, and 

upon completion o f the above particulars, the claimant is then asked to narrate the issues o f the 

alleged breach o f employment standards, aided by a set o f guideline questions for each type o f 

dispute. For instance, a claimant is advised (but not obliged) to answer the follow ing questions in 

respect o f a claim arising out o f an alleged failure to be paid the minimum wage; “ When were 

you not paid minimum wage?”  and “ How many hours do you normally work in each pay period, 

and how much do you usually get paid?" Additional documentation (pay slips, tax information, 

copy o f a written contract o f employment etc.) may be submitted, and may be requested later on 

in the process.

The claim is received and acknowledged by the Provincial Claims Centre, and is 

investigated by an Employment Standards Officer. The Employment Standards O fficer’s 

investigation may consist o f the following elements:

a) contact the parties to see i f  a breach, i f  there is one, can be rectified infonnally,

b) visit the workplace to investigate alleged breaches,

c) arrange a ‘ fact-finding meeting.'

Generally, a) and b) are the first steps in the process to bring about a resolution. Fact-finding 

meetings are seen as the final step in this process i f  a) and b) fail. In this sequence o f events, all 

efforts are made to resolve the dispute before adjudication becomes necessary.

i act-findin» MtL'tin«s w ith  an Employment Standards O filcer

This fact-finding meedng amounts to an infonnal hearing. Although there was a big issue with 

backlogs and waiting lists for such a hearing, the time frame from filing  a claim to disposition is 

now 2 m o n t h s .T h e r e  has also been a drop in claims, although it is unclear whether this is as a 

result o f the recent amendments encouraging or requiring workers to discuss their grievance with 

their employer.®^' Fact-finding meetings are held under the following fonn and procedure: the

https://www.empstdsclaims.labour.gov.on.ca/EClaini/welcome.do?action=language&language=en (visited 8 March 
2011).

http://www.labour.gov.on.ca/english/es/pdf/mol_es_002.pdf (visited 8 March 2011).
Similarly quick case disposition rate are found under a similar ’Employment Standards Officer' scheme in Alberta. 

The average number o f days from the acceptance o f an application to the date o f the first hearing was 69 days in 2009-
2010. one day less than the target o f 70 days.

Meeting with Steve Grier. Director o f Employment Practices Branch. Ontarian Ministry o f Labour. 9 September
2 0 1 1 .
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parties receive notice o f  a time, date and location o f  this m eeting, and are requested to bring 

certain docum entation where applicable. Almost all hearings are held in government offices. The 

goal is to host hearings in locations where users do not have to travel for more than one hour. The 

Em ploym ent Standards Officer conducts the m eeting in an inquisitorial rather than adversarial 

m anner, asking questions o f the parties to accum ulate evidence and information. The parties may 

bring docum entation, a lawyer or another to act on their behalf and witnesses. Mili New, 

Provincial Co-O rdinator at the Ontarian M inistry o f  Labour describes the hearings as “very 

inform al, akin to a police investigation” with very low levels o f  legal representation, between 10- 

15% according to recent s tu d ie s .G e n e r a l ly ,  an Em ploym ent Standards Officer will make a 

decision at the end o f  the meeting, and if  not, w ithin 7 days.

It is im portant to note that this complaint resolution process is an internal administrative 

process provided by the M inistry rather than a service w hich is regarded as a judicial or a quasi

judicial hearing process. However, decisions o f  an Em ploym ent Standards Officer can be made 

enforceable by the civil courts (which civil court is dependant according to monetary jurisdiction 

-  almost invariably, enforcem ent orders arise through a claim in the Ontario Small Claims 

Court).

The O fficer’s decision can com prise of:

a) a binding settlement, agreed by the parties,

b) an Order to Pay W ages,

c) a Com pliance Order,®’^

d) a N otice o f  Contravention,*'^^

e) an Order to Pay Com pensation and/ or Reinstate.^’’

The O fficer's jurisdiction to award is limited to $10,000 CAN. Steve Grier, Director o f  the 

Em ploym ent Practices Branch at the Ontarian M inistry o f  Labour says that the reason a 

m axim um  limit is set is so that the more formal procedures before civil courts can be used for 

claim s o f  higher value. The m onetary limit has over the years been increased to reflect inflation 

and general economic conditions. In certain instances, w here a settlem ent is agreed betw een the 

parties, the Employment Standards O fficer can act in a trust role with regard to the paym ent o f 

m oney under agreed settlements. The Em ploym ent Standards O fficer has legal authority to pay

M ili N ew  rem arks:

T h is isn 't  a hang ing  w e 're  tallying about. It is a fact-find ing  m ission  to ru le  on the balance o f  p robab ilitie s  

in grey areas o f  ev idence  and their app licab ility  to b lack  and w hite  laws. So. Em ploym ent S tandards

O fficers will norm ally  be very decisive in w eigh ing  up the  ev idence  o f  both  sides and applying the  facts
to the law.

M eeting  w ith M ili N ew , Provincial C o-ord inator. O ntarian  M in istry  o f  L abour. 9 Sep tem ber 2011.
E m ploym ent S tandards Act 2000, section 101(1).

E m ploym ent S tandards A ct 2000, section 103(1).
E m ploym ent S tandards A ct 2000, section  108(1).

E m ploym ent S tandards A ct 2000, section 113.

E m ploym ent S tandards A ct 2000. section 104( 1).
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out any m onies paid to them under the settlem ent to either the workers in question'^^* or to the 

Employment Standards Director (to subsequently pass on to the entitled worker).

Statistics
The num ber o f  com plaints investigations perform ed by Employm ent Standards Officers has 

increased over the last few years. Since 2003-04, the num ber o f  claims filed with the M inistry o f 

Labour against employers has increased by 44%.™° Interestingly, the M inistry has in the past 

year been able to cope with demand from workers for the service. However, in their annual 

report, the Ministry' emphasised that “the challenge o f  perm anently elim inating the backlog and 

improving service delivery requires a concerted effort and investment and as such, a m ulti-year 

plan to modernise the program is being launched in 2010-11.” ™'

Claims Investigations

Completed

Received

Despite this increase in caseload, the program m e has managed “to keep pace with the new 

claim s” due to “im provements to claims processing” and “the centralization o f  all claims intake 

within the Provincial Claims Centre in Sault Sainte M arie which triages the claims to available 

staff across the province.” ™'

Interestingly, appeals under the Em ploym ent Standards Act 2000 from the results o f  

Employment Standards Officers Investigations have generally fallen in recent years.

E m ploym ent S tandards A ct 2000. section  112(4).
E m ploym ent S tandards Act 2000, section 112(5).

™  O ntario  Ministrj- o f  L abour. "R esu lts-based  Plan B riefing B ook 2010-11 .’" 2010. available from  

h ttp ://w w w .labour.gov .on .ca /eng lish /abou t/pd f/rbp_10-l l .p d f  (v isited  16 M arch 2011), at 12.

/b id , at 12-13.
M d .
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In 2010, there was a low rate o f appeals granted: 57 from 992 complaints disposed of. However, 

this may not be entirely representative o f  the merit o f  the appeals as 645 cases were settled and 

733 cases were pending as o f  31 March 2011. 136 cases were dismissed and 112 were 

tenninated.™^

According to Steve Grier, the Acting Director o f  the Employment Practices Branch at the 

Ontarian Ministry o f  Labour, the “vast majority o f  claims" are taken by workers whose 

employment with their employer has ended. This perhaps suggests that, despite best efforts at 

eliminating concerns o f  victimisation on the part o f workers at the hands o f  their employers, and 

despite being described as a “sensitive and reasonably competent” ™'* forum for employment 

rights dispute resolution by one leading academic, there remains a sense that employment rights 

enforcement is the proviso o f  those who have left employinent and no longer have to face their 

employer on a day-to-day basis.

Ontario Labour Relations Board, Annual Report, at 20.
™ Meeting with Bernard Adell, Editor-in-Chief, Canadian Labour & Employment Law Journal and Professor 
Emeritus. Faculty o f  Law, Q ueen 's University, Kingston. Ontario. 26 September 2011.
™''’ This observation was made succinctly in a seminal article by Roy Adams on Ontarian employm ent standards in 
1987:

Very few regular employees ever file employment standards grievances. Instead, the great m ajority o f 
complaints are filed by people who have left the employer against whom the complaint is filed. ...The 
preponderance o f  formal employment standards disputes occur at the point o f  severance rather than in the 
context o f  an on-going employment relationship as is common under collective bargaining. The primary 
function o f  the disputes procedure under employment standards is not to resolve disputes arising out o f  day- 
to-day employer-em ployee relations. Instead, the Employment Standards Branch is primarily a collection 
agency. ...D espite  this experience, it is clear that the Ontario legislature intended the disputes procedure to be 
used by regular employees because it included strong language against victimization o f  grievors in the Act. 

Roy Adams. "Em ploym ent Standards in Ontario: An Industrial Relations Systems Analysis." (1987) 42(1) Relations 
Industrielles. 46. at 51.
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Em ploym ent Standards Officers are paid between $67,000 and $82000 CAN. There are 180 

Employm ent Standards Officers.

.\p p o in tm e n ts  and  T ra in in g
Em ploym ent Standards Officers are appointed through public competition. Generally, they would 

come from a background in legal enforcement, or from a background working w ith a trade union 

or an em ployer organisation. Employment Standards Officers are unionised under the Ontarian 

Public Service Union. Training is provided, and there are internal procedure m anuals and 

externally published policy m anuals on the interpretation o f  the legislation which is governed.

The Human Rights Tribunal o f Ontario

The Human Rights Tribunal o f  Ontario (HRTO) is an adjudicative, dispute resolution body for 

resolving disputes under the term s o f the Human Rights Code o f  Ontario. Its effective equivalent 

in Ireland is the Equality Tribunal. Like the Equality Tribunal, the m ajority o f  claims concern 

discrim ination in the workplace -  77% o f claims before the HRTO. Other applications to the 

HRTO concern alleged breaches o f the Human Rights Code o f  Ontario under the following 

categories (NB, some applications concerned more than one social area, so the total exceeds the 

num ber o f  applications received by a small amount); goods, service and facilities, 21%, housing, 

6%, contracts, 2% , m embership in a vocation association 1%, and no social area, 1%.™®

The Tribunal's self-described primary role is: "to provide an expeditious and accessible process 

to assist parties to resolve applications through m ediation, and to decide those applications where 

the parties are unable to reach a resolution through settlement."’

From this description, it is apparent that the HRTO seeks to intervene where possible and 

adjudication is seen as the final step in efforts to resolve disputes under the Human Rights Code 

o f  Ontario.

Section 5 o f  the Human Rights Code o f Ontario sets out the grounds under which a claim  o f 

discrim ination in em ploym ent can occur: “race, ancestry, place o f  origin, colour, ethnic origin, 

citizenship, creed, sex, sexual orientation, age, record o f  offences, marital status, family status or 

disability.”

The HRTO has the had the role o f  receiving and processing A pplications filed directly with 

it under the Code since 2008, having taken over this jurisdiction from the Ontario Human Rights 

Com m ission in that year. Unlike Employment Standards Officers, w here only non-unionised 

workers may request an investigation, both unionised and non-unionised workers may file a 

claim under the Human Rights Code o f  Ontario to the HRTO.

Figures are for the  period A pril 1 2010 -  M arch 31 2011. from  H um an R igh ts T ribunal o f  O ntario . "F iscal Y ear 

2010 - 2011 - Q uarterly  to D ate - N ew  A pp lica tions."  available from  http:/A v'U 'w .hrto.ca/hrto/?q=en/node/134. (v isited  

27 O ctober 2011).
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Claim s Processes and Hearings

Upon filing a claim and initial correspondence between the Tribunal and disputing parties, an 

initial conference call is hosted within 30 days of the complaint being referred to the Tribunal. 

This conference call establishes that all parties are aware of the nature of the proceeding, and of 

representatives. Mediation, which is described below, is offered and where parties agree, a date is 

scheduled for a mediation hearing. Failing this, a date is set for a pre-hearing conference call and 

dates are set for the exchange of briefs. A pre-hearing conference call is hosted to settle upon 

dates for the hearing, and attempting, where possible to resolve and determine any issue. 

Mediation is again explored as a possible option for resolving the dispute. The order in which 

issues will proceed on the day o f the hearing is also considered and decided during this call.

Mediation is offered to resolve disputes from the outset in the form of an option on the 

application claim fonn to the HRTO. The Service is provided free of charge. If this option is 

not accepted by either or both o f the parties in the application and the respondent’s 

acknowledgement of the claim, the HRTO will contact the disputing parties to ensure that they do 

not wish to engage in a mediation parties. Both parties must agree to such a process. Waiting 

times for a mediation hearing are up to 6 months.™*

Some elements o f mediation hearings are capable of being used as evidence in a subsequent 

Tribunal hearing, should one be necessary. The HRTO’s Code of Conduct provides that where, 

parties reach an agreement on one or more facts or issues during a mediation session, and that 

agreement is in writing and signed by the parties, such agreement may be referred to in a 

Tribunal proceeding.

Settlement agreements being reached before a full hearing takes place either through 

mediation or through the parties’ own initiative is in the region of 70% according to Vice-Chair, 

Sherry Liang. Occasionally, a full hearing before an adjudicator can be arranged on the same day 

as a mediation session which has failed to resolve all matters. Should settlement not be reached in 

any event, a hearing is conducted by one adjudicator generally, either a ftill-time Vice Chair or a 

part-time member o f the HRTO.

On occasion the Tribunal can decide to host a hearing before a tripartite panel of 

adjudicators. The nature of the hearing varies to suit the needs of the parties; in some instances, 

particularly where there is a lot of animosity between the parties, procedures will be more formal.

The HRTO describe their mediation process as follows;
Mediation is conducted in a structured way with a listening component, where parties have an opportunity to 
tell their stories and have an opportunity to be heard. Mediation is conducted by an HRTO V ice-chair or 
Member who has expertise in human rights and alternative dispute resolution.

The H R T O 's role in mediation is to facilitate the parties' efforts in reaching a settlement. The HRTO 
does not approve settlements. Settlements are voluntary and require the agreement o f  all parties.

The V ice-chair or Member may provide information on likely outcomes if  the case does not settle, or 
what outcom es have been reached in other similar cases. If  the ca.se does not settle, another V ice-chair or 
M ember is assigned to adjudicate the matter.

Annual Report, Human Rights Tribunal o f Ontario, 2009-2010. at 4.
Figure correct as o f  September 2011, Meeting with Sherry Liang, Vice-Chair at the HRTO, 23 Septem ber 2011.
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structured and adversarial. In other instances, the adjudicator m ay take a m ore inquisitorial role if  

this is better suited. Hearsay evidence relevant to the subject m atter is admissible at the discretion 

o f  the Tribunal adjudicator.™’

All rulings o f the HRTO heard at full hearing are published on Canlii, an electronic resource 

which publishes decisions o f  most Canadian courts and tribunals. However, the names o f parties

on this directory are not searchable directly through a standard G oogle search.

Staff and appointments at the Human Rights Tribunal of Ontario

The Board’s adjudicative staff comprises o f a Chair, an A lternate Chair and a panel o f  20 Vice

Chairs and 23 Part-time Members. Almost all are trained legal professionals.

The H R TO 's appointments processes and staff are subject to the requirem ents o f  the Human 

Rights Code, Section 32(3) o f  the Human Rights Code says that m em bers o f  the Tribunal must 

have; experience, knowledge or training with respect to human rights law and issues, aptitude for 

impartial adjudication and aptitude for applying alternative adjudicative practices and procedures 

set by Tribunal procedures.

M embers o f  the Tribunal are appointed by the Governm ent through an Order-in-Council 

from a list o f  candidates recom m ended by the Tribunal. The Tribunal develops this list by 

following an open, public and com petitive recruitm ent process in accordance with the directives 

o f  the Public Appointments Secretariat and the requirem ents in the Code. This list o f  qualified 

candidates is then provided to the Attorney General for consideration. Tribunal m em bers are 

bound by the Tribunal’s Code o f  Conduct, and governed by a detailed position description.^'®

4.3.5 Lessons to be learned from the Ontarian Employment Dispute Resolution System

The Ontarian employment dispute resolution system is, like its Irish counterpart, com plex and 

multi-faceted, with separate avenues o f  redress depending on the category o f  worker and 

employer. There are many dispute resolution fora that cater for specific types o f  claims for 

specific types o f workers. In this regard, it bares similarities to the Irish employm ent dispute 

resolution system. However, the Ontarian employm ent dispute resolution structure differs from 

their Irish equivalent in the following ways:

Ontarian dispute resolution fora tend to be significantly m ore expeditious than their Irish 

counterparts,

There is a much stronger em phasis on and availability o f  low-level, non-litigious dispute 

resolution techniques at almost every level,

The system, generally speaking, does not allow for overlapping claim s in separate fora.

Section 84. H um an R igh ts T ribunal o f  O ntario  R ules o f  P ractice, availab le  from 
h ttp ://w w w .h rto .ca /h rto /sites/defau lt/files/C om m ission% 20R eferred /R u lesO fP racticeC om m issionR eferred .pd f, (visited 

7 N ovem ber 2011).

Ibid. at 2,
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Claims subm ission and processing is m anaged online and there are administrative 

synergies betw een the various fora,

Generally speaking, staff and adjudicators at the various fora will assess the requirements 

o f  the particular case and adapt procedures to suit this.

4.3.6 Pros and cons of the Ontarian model

Like Ireland, there are a num ber o f  fora, and, although not as com plex as Ireland, it can be quite 

difficult to negotiate your way around the system. There is also potential in this structure for 

som e “ forum shopping” and duplication o f  issues being heard, (although this is not as significant 

a problem  as in Ireland). For instance:

a) pregnancy-related employment rights m ay be heard by Em ploym ent Standards Officers 

and a claim on the same issue could be m ade under the heading o f  discrim ination at the 

workplace,

b) unionised workers may have em ployinent discrim ination claim s heard by an arbitrator or 

by the Human Rights Tribunal.

The effect o f  limiting the monetary jurisdiction o f  the first instance adjudicative body

As outlined above, the m onetary jurisdiction o f  the Em ploym ent Standards Officers, first- 

instance adjudicators o f  m inimum em ploym ent standards disputes under the Employm ent 

Standards Act 2000, is restricted to $10,000 CAN. This is a low m axim um  jurisdiction relative to 

m ost courts and tribunals. It is subm itted that restricting the m onetary jurisdiction to this level has 

both m erits and disadvantages. Employm ent Standards Officers, and indeed any first-instance 

adjudication m echanism  for resolving m inim um  em ploym ent standards, are designed with the 

purpose o f  providing timely and informal redress w here there has been a breach o f  such. 

A llowing only relatively low-value claims is a factor in realising this goal, as it reduces the 

involvem ent and reliance on lawyers. A lso, it is suggested that evidence in claims o f  a lower 

value may generally not be as intricate or as volum inous as larger value claims.

However, the obvious question o f  a relatively low cut-off m onetary jurisdiction is w hether 

this leads to difficulties with those above such a figure. As already m entioned, those who wish to 

file a claim allegedly worth any am ount over $10,000 CAN m ust file a claim in court to  seek 

redress. This is obviously a much m ore fonnal and tim e-consum ing procedure. Certainly, i f  such 

a m echanism  was introduced in Ireland, having to take a claim  to normal civil court w ould act as 

a deterrent. O f equal concern is the risk that should one lose, one may be liable for the legal costs 

o f  the employer. These im portant considerations com e into play on foot o f  quite a low m onetary 

threshold being exceeded, and questions o f  access to justice  may arise.
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The issue of the application and scope of the low monetary jurisdiction of Employment 

Standards Officers was highlighted in a case taken before the Ontario Labour Relations Board, 

Brown North York Chevrolet Oldsmobile Ltd.^^^

Here, it was not in dispute that the applicant was entitled to $37,277.02 on foot o f being 

terminated without notice. The Employment Standards Officer issued a letter in which he found 

that the claimant was entitled to 8 weeks termination pay, 24 and 1/3 weeks’ severance pay, with 

vacation pay calculated on these amounts, which amounted to the above total. However, the 

Officer went on to state that the Act limited the claim to $10,000.00, and that the company had 

agreed to pay that amount directly to Mr Brown (this was not compelled by way of an Order of 

the Officer). The Officer enclosed a cheque from the company.

The applicant claimed that the Officer misapplied the Act in that having determined 

entitlement to $37,277.02, the officer did not arrange for the employer to pay the amount to the 

claimant, and did not issue an Order to Pay to the company. The applicant asserted that this was 

effectively refusing to issue an Order to Pay, and that it remained open to the OLRB to find that 

the defendant owed him the remaining balance, $27,277.02, given that the figure entitled to him, 

$37,277.02, was not in dispute. The applicant sought to rely on a broad interpretation of statute 

regarding the OLRB’s powers by suggesting that the OLRB is not bound by the same maximum 

monetary jurisdiction of $10,000 imposed on Employment Standards Officers. However, the 

OLRB adjudicator decided that the Board did not have a ^'carte blanche to fill in gaps that may 

arise because of limits on the powers o f Employment Standards Officers” to the effect that they 

may order awards higher than $10,000 on appeal from decisions made by Employment Standards 

Officers. Effectively, the OLRB refused to offer redress beyond the limited means of a decision 

of the Employment Standards Officer, despite the fact that it was undisputed that both bodies 

accepting that the due entitlement to the applicant was significantly higher. The OLRB ruling 

pointed to the availability of seeking unrestricted redress before civil courts.

It could be argued that it is unfortunate that the designated adjudicative framework {i.e. first- 

instance adjudication by Employment Standards Officers, followed by an appeal to the OLRB) 

for a discrete statutory fi'amework {i.e. the Employment Standards Act 2000) cannot cater for a 

substantial quantity of potential cases, those over the $10,000 CAN jurisdiction, and that redress 

must be sought by non-specialist, and expensive civil court procedure. This may act as a deterrent 

to those who may otherwise be willing to pursue a claim.

Steve Grier, Director of the Employment Practices Branch at the Ontarian Ministry of 

Labour points out that ‘'during the investigation o f any claim there is always an opportunity to 

resolve the matter before any order is issued and on occasion a settlement above $10,000.”^’̂  He 

suggests also that private, unassisted arbitration may be an alternative avenue to a civil court

O ntario  L abour R ela tions B oard , Ju ly  11. 2003 , 2003 CanLii 19379, available from :

h ttp ://w w w .can lii.O rg /en /on /on lrb /doc/2003/2003can liil9379 /2003can lii 1 9379 .h tm l, (v isited  3 N ovem ber 2011).

Steve G rier, em ail to w riter, 3 N ovem ber 2011.
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hearing for claims above $10,000. However, a further access to justice issue arises in such 

circumstances; should a worker with a grievance suggest that arbitration be used for a claim 

allegedly worth over $10,000 under the Employment Standards Act 2000, the respondent 

employer may simply refuse to go to arbitration, and force the worker to resort to the only 

remaining option for redress; a full civil court hearing. Effectively, the employer has the right to 

refuse this mode o f dispute resolution, and can scupper a worker’s efforts to bring about what 

would generally be regarded as a lower-cost, lower-risk and more efficient form o f adjudication 

than a civil court hearing.

Efficiencies within the Ontarian system

Undoubtedly, one o f the main positives of the Ontarian employment dispute resolution system is 

its ability to resolve, and to adjudicate where necessary, employment standards issues within a 

relatively short time-frame. Median times o f 60 days at first-instance before an Employment 

Standards Office (albeit restricted to low-value claims) from the time o f the claim being filed to 

resolution, and 37 days for same at the Ontario Labour Relations Board undoubtedly 

demonstrates that those with low-level employment rights disputes are accommodated efficiently 

and promptly, in a manner which allows them to move on from the dispute and with their 

working lives, be it with the employer with whom they had the dispute or be it with a new 

employer. Redress mechanisms are inevitably more effective where claims are processed and 

resolved promptly — any delay in a resolution increases the likelihood that employers may not be 

able to pay an award for whatever reason -  financial circumstances, the employer has gone out of 

business etc. To this end, claims are also prioritised by Employment Standards Officers where the 

employer is insolvent.

The employment dispute resolution institutions themselves appear to be proactive in 

resolving disputes by accommodating settlement wherever possible -  full adjudicative hearing is 

seen as a last resort throughout the system at whatever level. For instance, all bodies place 

significant emphasis on providing and facilitating pre-hearing conference calls, and prompting 

settlement negotiations wherever possible. The role of the Labour Relations Officer at the OLRB 

is a particularly good example o f this; throughout the claims process and right up until the 

morning o f a scheduled hearing, the parties are proactively engaged by the Labour Relations 

Officer in efforts to accommodate and negotiate settlement. Not only does this allow for disputes 

to be resolved more quickly, but it also potentially allows for more satisfactory, tailor-made 

outcomes for both parties involved in the dispute. The Ministry o f Labour issues requirements on 

Employment Standards Officers to provide for quick resolution; for instance, a new directive was 

introduced in 2011 requiring that “all claims must be either processed or closed within 40 days of 

assignment.” In the event o f a ruling being made by an Employment Standards Officer, these 

must either be provided to the parties on the day o f the fact-finding meeting, or within a
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m axim um  o f  seven days.’ ' ’ These relatively quick publications o f  rulings to disputing parties 

provide for finality and certainty in the immediate aftermath o f  a hearing.

Public Accountability within the system

Adjudicators are appointed to the Ontarian fora in a public and transparent manner. This 

enhances the credibility and reputation o f  the parties involved. However, public accountability is 

arguably lacking in other areas o f  the Ontarian system. D ecisions o f  Em ploym ent Standards 

Officers are not published, and investigations are held in private. However, decisions o f  the 

Ontario Labour Relations Board are published, and hearings are held in public.

Conclusions on Ontarian Structures

The Ontarian system is complex and multi-faceted, with a host o f  dispute resolution m echanism s 

and fora. For low-level disputes, it is considerably m ore user-friendly than k ish  equivalents and 

disputes are resolved more expeditiously. However, as discussed above, a drawback o f  the 

Ontarian system is that there are no specialist mechanisms in place to resolve disputes where a 

claim exceeds the quite low m onetary threshold o f $10,000 CAN.

Throughout the system, a great deal o f emphasis is placed on pragm atic pre-hearing 

discourse which focuses on facilitating settlements where possible. The pre-hearing arrangem ents 

at the Ontario Labour Relations Board are particularly noteworthy in this respect.

In tenns o f accountability, appointm ents to the various bodies are by way o f  public 

appointm ent, and rulings are published and hearings are held in public, save for low -value claims 

before Employm ent Standards Officers.

The positive and innovative elements o f the workplace dispute resolution system in Ontario 

should be considered in respect o f the Irish reforni agenda.

Compare this to the average turnaround o f  74 days for Rights Com m issioners to issue users with rulings. See above, 

at 94.
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CHAPTER 5: PRE-EXISTING AND CURRENT 
PROPOSALS FOR REFORM

A num ber o f  academ ics, practitioners, organisations and politicians have suggested potential 

avenues for reform ing the current structures for resolving em ploym ent disputes in Ireland. The 

following outlines and compares proposals which seek to alter existing fora structures.

5.1 Survey - User Representatives’ Views on Reform

First, the outcom es o f  the w riter’s Survey o f  Representatives in relation to the reform agenda 

shall be analysed. As has been mentioned earlier, the survey focussed at length on legal 

practitioners’ and other representatives’ views on how best to reform Irish em ploym ent dispute 

resolution structures and procedures. Several suggesting questions were asked in this regard, 

seeking support for various discrete reforms.

5.1.1 Reforming the System

There was w idespread support for reform ing the system fundam entally, and the m ajority o f  user 

representatives supported a num ber o f  specific reform s suggested in the survey. Participants also 

suggested their own ideas which might provide potential avenues for refonn.

Perhaps one o f  the most telling findings o f  the survey was that the com prehensive opinion o f 

user representatives surveyed was that there is a pressing need for reform ing em ploym ent rights 

adjudication and enforcem ent in Ireland. 96 participants out o f  103 expressed such a view:

Do you think employment rights 
adjudication and enforcement in 

Ireland needs a complete  
overhaul?

Strongly Disagree 0
Disagree )mit 3 

No opinion 
Agree -imi 48 

an 48Strongly agree lii

0 10 20 30 40 50 60
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On the subject o f how generally to refonn the system, most user representatives expressed a 

preference for disregarding current structures, and instead to rearrange or merge the resources of 

the existing employment law fora to provide a more streamlined system. 79 user representatives 

suggested this would be the best way forward. 20 user representatives suggested that all current 

employment law fora could be maintained but that their roles could be re-aiTanged in an effort to 

make the system more coherent. Only 1 user representative suggested leaving the system to 

remain in its current state:

H L ea v e  current  
s tru c tu re  a s  it is

■ Rearrange/  merge  
the exist ing  
em ploym ent  law 
fora into a more  
streamlined  
system

M Maintain all 
current  
em ploym ent  
rights bodies, but 
re-arrange their 
roles in an effort 
to make the  
sys te m  more  
coherent

5.1.2 Specific suggestions for reform:

Six specific suggestions for reform were offered by the survey. Interestingly, five o f  the 

suggestions were approved in principle by a large majority o f user representatives and the 

remaining sixth suggestion was also approved, but not with the numerical majority o f the total 

number o f participants o f the survey. This would seem to suggest that, for most practitioners.

Ideally, which of the 
following options do you 
think is the best way 
forward for employment  
rights adjudication and 
enforcement in Ireland?

1
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almost any sensible reform that would change current structures effectively would be o f 

benefit.

84 user representatives supported the idea o f a two-tier court structure for resolving 

employment rights disputes (i.e. an ‘Employment Tribunal’ and an ‘Employment Appeals 

Tribunal’). 14 did not support this idea. This quite emphatic support suggests that a model 

loosely based on the UK system might at least be worth considering:

Introduce a two-tier structure for 
employment rights dispute resolution: 

an 'Employment Tribunal' at first 
instance, and an 'Employment Appeals 
Tribunal' acting solely as an appeals 

body from decisions made by the 
'Employment Tribunal':

Strongly Disagree | p  2 

Disagree 

No opinion j j l H  4 

Agree 

Strongly ag ree

0 10 20 30 40 50 60

This proposal attracted some comment from user representatives. A barrister suggested 

establishing a two-tier structure and after such “there should be no right o f appeal to the Circuit 

Court and there should simply be a right o f appeal on a point o f law to the High Court.”

A solicitor and an employer organisation representative saw merit in a two-tier forum 

structure with the Labour Court or a different forum to have jurisdiction over industrial relations 

matters.

There was strong support for abolishing the Equality Tribunal as a distinct entity for 

resolving employment-related disputes, and re-assigning its jurisdiction to other employment 

rights bodies. 74 practitioners agreed in principle with such a proposal while 21 disagreed:

However, one solicitor had a different perspective entirely to the whole issue o f employment rights reform, 
suggesting that the central problem is not structural, but rather that underlying problems can largely be resolved by 
focussing on the issue o f  quality control within the existing system;

The structure as it exists for the determination o f  claims is acceptable, with the exception perhaps o f  the 
appellate jurisdiction o f  the Labour Court. References to other jurisdictions in a cursory way in this survey is 
quite frankly unhelpful and does not in my view  assist a survey o f  this nature. The issue is not the structure 
but the appointment, competence, impartiality and experience o f  the personnel appointed to carry out the 
function.
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Abolish the Equality Tribunal as a 
separate adjudicator of employment 
disputes^ and re-assign its current 
jurisdiction under the Employment 
Equality Acts to other employment

rights bodies:

stro n g ly  D isagree  5

D isagree 16

A gree i i i M i i i a i i ^ i i i i i i M M M ^ i M i i i a ^ ^  35

Strongly  a g ree  .39

0 10 20  30  40  50

There was similar, w idespread support for re-adjusting the Labour C ourt’s jurisdiction to focus 

exclusively on industrial relations issues. 82 participants approved o f such a re-arrangem ent in 

principle, with 16 participants disagreeing;

Remove the  Labour Court's current 
jurisdiction as an appeals  body for 

certain s ta tu tory  em ployment 
rights issues and leave it to only 
adjudicate on industrial relations 

issues
Strongly  D isagree 5

D isagree l i i i i i iS E iS i i i^  11

No op in ion  5

A gree 46

S trongly  agree  36

0 10 20 30  4 0  50

Another suggestion offered was to have a “one-stop shop” claims process whereby trained staff 

would administer and process claims to the relevant forum / fora. This again proved popular with 

participants with 73 supporting the proposal and 14 disagreeing with such:
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Introduce a 'one-stop shop" entry 
point system, whereby trained 

staff administer initial claims and 
processes them through to the 

relevant fora:

s tro n g ly  D isag ree  5

No o p in io n  l e

A gree  40

S trongly  a g re e  Ih m m ^  33

0  10 20 30  40  50

Perhaps the m ost interesting resuh on the specific set suggestions for refonn offered by the 

survey was the quite strong approval by participants o f the potential m ainstream  introduction o f a 

state-provided alternative dispute resolution service (using conciliation and/or m ediation and/or 

arbitration) as a m eans o f first-instance resolution o f  em ploym ent rights disputes. 70 user 

representatives favoured the introduction o f  such a service, with 15 disapproving. This is a clear 

indication that state-provided alternative dispute resolution is an option which em ploym ent law 

practitioners are, generally speaking, w illing to consider;

Introduce a State-provided 
alternative dispute resolution 

service (mediation/ conciliation/ 
arbitration) as a mainstream 

means of first instance dispute 
resolution for employment issues

s tro n g ly  D isag ree  iM iM il 5

D isag ree  iq

No o p in io n  1 5

A gree

S trongly  a g re e  25

0  10 20 30

Although a state-provided alternative dispute resolution service drew considerable support, some 

user representatives criticised such a move, or qualified such support with certain provisos.

One solicitor said that mediation:
"would make things slow er rather than quicker and would only add another layer o f  bureaucracy and 

possible delay i f  (it) were to be mandator\'"
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The final suggestion offered by the survey was to merge the National Em ploym ent Rights 

Authority w ith the Rights Com m issioner Service as a jo in t body for inspecting workplaces and 

resolving em ploym ent rights disputes. There was support for such a m ove but it was by no means 

com prehensive. W hile 48 participants favoured the proposal, there was also sizeable 

disagreem ent w ith 36 participants disagreeing with it:

Merge NERA and the Rights 
Commissioner Service as a joint 

body for inspecting workplaces and 
resolving employment rights 

disputes:

s t ro n g ly  Disagree

D isagree  | i i i  

No op in ion  1 m  

Ag r e e  

Strongly a g re e  EHm

i i  15

pi 21

id 35

13

0 10 15 20 25 30 35 40

5.1.3 Procedural Reform

There was also general support for reforni o f  procedures before employment rights bodies, 

particularly in relation to financial m atters pertaining to m aking em ploym ent rights claims before 

the fora.

There was overall (but not particularly robust) support for making legal aid available in 

certain circum stances to people with em ploym ent rights claims. 48 favoured such and 40 did not:

A nother so licitor com m ented  on h is/her experience o f  a lternative d ispu te  resolu tion:

"In  my experience, alternative d ispu te  resolu tion  is a lw ays som eth ing  th a t is suggested  to a client, w here it is 

envisaged that there is som ething that can be agreed betw een the  parties, adding this as a form al step w ould 
o n h  add to an already unduly  lengthy p rocess."

A nother so lic ito r said:

"1 w ould agree w ith m ediation , so long as the process is approached  by both  sides in good faith ."
F inally  ano ther so lic ito r suggested  a slightly  d ifferen t route:

"S ta te-p rov ided  A D R  not im pressive so far; perhaps pub lic /p riva te  A D R ? M ediation  could be m ade a p re 

condition  for som e procedures e.g. unfair d ism issal."
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Do you think legal aid should be 
made available to claimants with 

employment rights claims?

Yes 48

No 4o

0 10 20 30 40 50 60

Interestingly, solicitors did not approve o f  such a facility:

Solicitors only - Do you think legal 
aid should be made available to 

claimants with employment rights 
claims?

bMMMMfpHMMMifi 10

0 5 10 15 20 25 30

Participants were asked to indicate support or otherwise on the question o f  w hether the four main 

em ploym ent rights fora should have jurisdiction to aw ard legal costs. There was support for such 

vis-a-vis three o f  the fora: the Em ploym ent Appeals Tribunal (69 in favour, 39 against), the 

Equality Tribunal (56 in favour, 40 against) and the Labour Court (59 in favour, 36 against), but 

participants did not support the same for the Rights Com m issioner Service (30 in favour, 65 

against).’ "̂

There was also general support for introducing a m echanism  allowing pre-hearing deposits 

to be dem anded from a claim ant w here it is felt that the claim has little prospect o f  success. Such 

a system exists in the UK w here at the ‘pre-hearing review ’ stage a deposit o f  up to £500 can be

A b arris ter d iscussed  the issue o f  in troducing  legal costs aw ards in m ore detail:

Insofar as costs are concerned  I w ould advocate  g iv ing  em ploym ent tribunals the right to aw ard a  fixed o r 

lim ited level o f  costs. 1 th ink  that th e  right to aw ard  costs w ould have to be  on an unequal basis, i.e. the 
em ployee m ight only  be liable for lim ited costs o r  on ly  be  liable fo r costs w here the  claim  w as entirely  

w ithou t m erit o r  w as run in a particu larly  w astefu l o r tim e consum ing  m anner.

Yes

No opinion 

No
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ordered. There are proposals to increase the Hmit in the UK to £1000 and to extend the 

jurisdiction to make deposit orders beyond pre-hearing reviews. 60 participants supported the 

introduction o f  a pre-hearing deposit m echanism, with 39 participants disagreeing with the 

suggestion (barristers and trade union officials overall did not support such a proposal while 

solicitors and em ploym ent organisation representatives strongly supported it);

Do you think employment rights 
bodies should be allowed to demand 

a pre-hearing deposit from 
claimants where it is felt that the 

claim has little prospect of success?

No opinion m  3

No mfrmptfiWmiiT-l 39

0 10 20 30 40 50 60 70 i

An em ployer organisation representative also suggested better use o f  technology in the 

processing o f  claims before employm ent rights bodies: “ [a] lot could be done on-line. Users o f  

the service may even be able to choose dates that are m utually agreeable taking out needless to 

and froing."

5.1.4 Conclusions

The survey first and foremost demonstrated that user representatives are dissatisfied with current 

mechanisms for resolving employment rights disputes. Some practitioners were particularly 

angry!

“It's like a m etaphor for the country as a whole - a shambolic m ess.”

“ It is an appalling shambles. It is a joke and an em barrassm ent to our society.”

A barris ter rem arked on the unpredictability  o f  the adjudication:

"T he approach o f  ad jud icato rs in the current em ploym ent righ ts bodies varies g rea tly  bo th  w ith in  and across 
the em ploym ent rights bodies and is unsatisfactor\' and unhelpful in practice.’"

A nother barris ter com m ented:

"the  lack o f  legal qualifications o f  som e o f  the adjudicators affects the quality  o f  decisions."
A so licito r echoed th is poin t saying claim s:

"are  being dealt w ith by those w ho do not have the expertise to deal w'ith such claim s especia lly  w here 

comple.N po in ts o f  law  are involved."
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H ow ever, w hat is perhaps one o f  the m ost no tew orthy  find ings o f  th is research  is tha t m any  user 

rep resen ta tiv es  saw  the su rvey  as an opportun ity  to express the ir ow n, qu ite deta iled  suggestions 

fo r re fo n n . T here  w ere h igh  levels o f  support for suggested  reform s and the re  w as enough 

ev idence  from  the strong  in terest and v iew s expressed  in the su rvey  to  suggest that user 

rep resen ta tives can , and have the w illingness to p lay  an im portan t ro le  in d iscussions and debate 

on re fo n n in g  em ploym ent righ ts d ispute reso lu tion  in Ireland.

5.2 Ideas and commentary before the DJEI Reform Project Team Consultation Project

T h e con tex t o f  cu rren t p ro p o sa ls  fo r refo rm ing  the Irish em ploym ent d ispu te reso lu tio n  system  is 

the cu lm ination  o f  m any  repo rts  and publications,^ '*  bo th  from  governm ent, ind iv iduals , m ajo r 

s takeho lders, and ind iv iduals expressing  the need for reform .

T he m ost com prehensive  report w as that o f  the R eport o f  the R eview  G roup the F unctions o f  

the  E m ploym en t R ights B odies, A pril 2004, from  the F ian n a  F ail-led  governm en t at the tim e.’ '® 

T he R eview  G roup  com prised  all the m ajo r stakeholders, ra th e r than tak ing  the fo n n  o f  an 

ex ternal, ob jective  assessm ent. ™  A lthough  the R eview  G roup  m ade core re fo n n  suggestions, 

such as am algam ating  the E m ploym ent A ppeals T ribunal and the L abour C ourt in to  a single 

appella te  body , and estab lish ing  a sing le po in t o f  con tac t betw een  the b o d ie s ,’^' these  u ltim ately  

d id  not m a teria lise  under the governm ent o f  the tim e. T he D ep a rtm en t’s approach  to 

im p lem en ting  recom m enda tions o f  the approach w'as to estab lish  an E m ploym ent R igh ts G roup, 

but th is g ro u p ’s v ision  o f  reform  w as lim ited to suggesting  p rocedural im provem en ts to  ex isting  

s tructu res, ra the r than  re fo n n in g  them  on a fundam ental level.

The R eview  G ro u p 's  R eport w as based on com prehensive subm issions m ade by  a num ber o f  

in te rested  bodies.

Richard Bruton TD comments: “The problems had been well documented and the issues had been extensively 
reviewed in eight reports in as man>' years.”
Richard Bruton, Foreword to Blueprint to Deliver a World-Class Workplace Resolution S e n ’ice, at 3.

See the Department o f  Enterprise. Trade and Employment’s Report o f  Review Group on the Functions o f  the 
Employm ent Rights Bodies (Volume I), available from
w w w.djei.ie/publications/em ployment/2005/FinalReportVolumel.doc (visited 30 May 2012).
™  For a criticism o f  this approach, see the parallel criticisms made o f the Department o f  Jobs, Enterprise and 
Innovation 's Project Office, established in 2011. at 313.

The main Recommendations o f  the Review Group were:
The establishment o f  an Implementation Group with representatives from each Body and Social Partners 
supported by a small dedicated team within this Department to contribute to, and drive, the change process. 
The establishment o f  W orking Groups in each Body to improve service delivery.
A single point o f  contact for all Bodies and a need for "general procedural simplification."
The establishment on a fonnal footing o f a mediation service to be provided by the Rights Commissioners. 
The first instance adjudicative functions to be provided by ’investigations' by the Rights Commissioner 
Service and the Equality Tribunal, operating independently o f  each other.
Amalgamate the Employment Appeals Tribunal and the Labour Court as a single appeals body.

For a description o f  the recom mendations o f the Review Group, see the Department o f  Enterprise, Trade and 
Em ploym ent's Report o f  Review Group on the Functions o f  the Employment Rights Bodies (Volume I), available from 
www.djei.ie/publications/em ployment/2005/FinalReportVolumel.doc at Chapter 6. at 58-67.

228



Flac suggested a two-tier structure based on the UK m odel, with a final right o f  appeals 

attributable to the civil courts akin to the Circuit C ourt's specific famiiy-law division.^^^ The 

Employment and Equality Law Com m ittee o f  the Law Society suggested that there should be a 

‘•one-stop” entry point for all em ploym ent disputes, where an “Employm ent O fficer” would 

operate as a clearing mechanism to m ake recom m endations on foot o f receipt o f  statem ents o f 

facts from both parties. They suggested that this would “free up the labour fora for more com plex 

disputes.” They also suggested the mainstream introduction o f  m ediation as a first-instance 

m echanism for resolving em ploym ent disputes, and am algam ating the Labour Court and the 

EAT.’^̂

Following on from the establishm ent o f  the Employm ent Rights Group, further consultation 

with the em ploym ent dispute resolution bodies took place. Kevin Bonner was tasked with writing 

a report on their views, the “Outcom e o f  Consultations regarding the Employm ent Rights Bodies 

Group Report.” ^̂"* He points out that there was “acceptance by most [employment rights] bodies 

...tha t all referrals should go to Rights Com m issioners in the first instance, and suggests that this 

should be implemented, but notes IBEC’s and C lF ’s preference for the present position of 

referral to both the Rights Com m issioners and the EAT.^^^

However, Bonner did not recom m end the am algam ation o f  the Labour Court and the EAT, 

saying that the general view was that "this was not a good idea.”™ A proposal to form alise a 

mediation service by Rights Com m issioners was similarly s id e - l in e d .S p e a k in g  generally, the 

general tenor o f the Bonner Report seems to advocate a ‘softly, softly’ approach, particularly 

given the various bodies’ views expressed to Bonner: “ [t]here is a fear o f  changes that could 

upset arrangements that the users have becom e generally happy with, an acceptance o f  the devil 

you know as against the devil you don’t.” ’ *̂

An EAT Procedures Revision W orking Group was established by the then M inister for 

Labour Affairs Tony Killeen in February 2007. This W orking Group focussed on improving 

procedures at the EAT with a view to assisting in drafting a revised statutory instrument 

concerning the EA T’s operations and procedures. A report followed and proposals for an 

“overriding objectives o f  the EAT” provision, efficiencies and im provements in claims 

management, pre-hearing m anagem ent, hearings and determ inations were all suggested, but none 

were ultimately acted upon and no such statutory instrument was implemented.

Dqjartm ent o f Enterprise, Trade, and Employment, Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 2), (2004). Submission by FLAC, at 246.

Department o f Enterprise, Trade, and Employment. Report o f  Review Group on the Functions o f  the Employment 
Rights Bodies (Volume 2), (2004), Submission by the Employment and Equality Law Committee, 162 - 165.
™  Available fi'om www,djei.ie/publications/.../2005/KevinBonnersReport9Jan05.doc (visited 30 May 2012).

Ibid, at 4.
^-U bid  
™ Ibid, at 5.
™ Ibid. at 3.
™  Employment Appeals Tribunal Procedures Revision Group Report to the Minister for Labour Affairs, May 2007, 
http://www.djei.ie/publications/employment/2007/EATProceduresrevisiongroup.pdf (visited 30 May 2012).
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A subsequent Fianna Fail M inister o f  State for Labour Affairs (and Public Service 

Transfom iation) Dara Calleary, TD, pursued the agenda o f  employment dispute resolution 

structural re fo m  with the same gradual, tentative approach. Calleary acknowledged the “general 

acceptance” to streamline procedures and fora. However, Calleary suggested that no-one 

‘•favours a com plete “scrap and re-build” approach”’^' and asserted that “real strengths that need 

to be protected and built upon”’^̂  within existing fora, rather than wholesale reforms.

Calleary called for a “new stream lined entry p o in f’^̂  ̂ for all em ploym ent disputes with 

single unique case identification num bers which would assist in cross-referencing claim s across 

the different institutions, which would also assist in reducing forum shopping. C alleary also 

supported pooling adm inistrative and secretariat resources. Calleary said that consolidating 

em ploym ent law “would be the ideal” ’'’'' but that this would likely to “be a com plex and time- 

consum ing process.” He suggests introducing a “spring-cleaning” Bill by way o f a 

M iscellaneous Provisions Bill to address day-to-day procedural problem s with a view  to possibly 

consolidating em ploym ent legislation in the long-temi.

The Special Group on Public Serv'ice N um bers and Expenditure Program m es, com m only 

known as ‘An Bord Snip N ua’, headed by the econom ist Colm M cCarthy, recom m ended in their 

Report ('the M cCarthy R eport')’’  ̂a num ber o f  cuts in public spending. W ithin this context, they 

recom m end that all “ industrial relations institutions” be relocated “to a single location to 

m aximise efficiencies and synergies, then rationalise them .” ’ ’̂ The Report claim s that target 

savings from this initial process would amount to €1.5m. They suggest quite sw eeping refonns 

for em ploym ent dispute resolution structures including m erging the Labour Court and the LRC, 

transferring Rights Com m issioner functions to NERA, m erging the Health and Safety Authority 

with NERA, and suggested consideration be given to m erging the Equality Tribunal into a 

“rationalised IR structure.” ’ *̂ They say that this rationalisation would ultim ately give rise to 

target savings in the region o f  €8m each year, cutting staff num bers by 58.

5.2.1 Individual Suggestions for Reform

The following sum m arises individual suggestions for reforni prior to the current consultation 

process.

H e described his suggestions for reforming employment dispute resolution in Ireland at his opening speech to the 
“Industrial Relations Act 1990-Twenty Years On“ Conference, organised by the U CD School o f  Law on 17 July 2010. 
Anthony Kerr, ed ., Tlte Industrial R ela tions A ct 2010  20  Years On. {Kovmd Hall, 2010), at 13.
5̂' Ib id  

^^^-Ib id  

^^^Ibid.
Ibid.

^^Ubid.
Report o f  the Special Group on Public Service Numbers and Expenditure Programmes, 16 July 2009 . available at 

http;//w w w .fm ance.gov.ie/docum ents/pressreleases/2009/bl 10 0 v o l2 .p d f, (visited 21 N ovem ber, 2010.
Ibid.

^^^Ibid
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Bart Daly^'^'’ offers refonn on the issue o f  resolving claims for unfair dismissal. He seeks to 

redress what he describes as an im balance in favour o f  em ployees at the EAT, which he says is 

“over-generous” and an ‘'em ployees’ Lotto.” He offers the example o f  the ‘"very m eritous” 

Spanish system which relies on conciliation as a first-instance m echanism  for resolving such 

disputes as a potential avenue for reform.^''®

Professor Paul Teague and Dr Damien Thom as describe the efforts o f  past governments on 

this issue as “responsive regulation” rather than fundam ental institutional reform. In the 

im m ediate future, Teague and Thomas suggest im proved com m unication between the LRC and 

legislators and w ith the Labour Court. They advocate a common entry point into the 

employment dispute resolution system, saying that bodies should “stop regarding them selves as 

...stand-alone entities.” ’''̂

Teague and Thomas call for m ore fluidity between the different types o f  AD R mechanisms 

for resolving certain types o f  non-right based em ploym ent disputes. They point to the “very 

positive developm ent” o f  blurring the boundaries between the conciliation and advisory functions 

within the LRC and that this example could pave the way for further developm ent o f  “cross- 

functional team s” to allow users "to buy into a package o f dispute resolution services.

There is also a suggestion that a m ediation service, drawing upon British and Canadian examples 

could be established jointly  between the LRC and the EAT to resolve disputes in relation to 

unfair dismissal.^"*"

Eugenie Houston BL^‘*̂ suggests that the Rights Com m issioner Service and the EAT in their 

current fonnats should be disbanded, and their resources should be diverted “into an enhanced 

and com pulsor\' mediation service at the Labour Relations C om m ission.” Houston says that “this

Bart Daly, U nfa ir ac t needs revam p to p ro tec t em ployers, Sunday B usiness Post, 27 S eptem ber 2009.

Bart Daly says:
All Spanish  cases go to a concilia tion  p rocess first; only  con ten tious claim s that can 't be  resolved go before 
the tribunal. T his m akes sense, and w ould  save tim e and expense fo r all parties.

U nfair act needs revam p to p ro te c t em ployers, Sunday B usiness Post, 27 Sep tem ber 2009.

Paul T eague and D am ian T hom as say:
A m ore structured  and regularised  system  o f  consu lta tion  betw een the  LRC and those  involved in drafting  
relevant leg islation  w ould  have the po ten tia l, at the very m in im um , to im prove the  consistency o f  

em ploym ent rights leg isla tio n ...

. ..( th e  LRC could) w ork w ith the L abour C ourt to assess w hether the  p rocedure  through  w hich cases are 

referred  from  the LRC to the C ourt could be im p ro v ed ...

,3 3 0 .
E m ploym ent D ispu te  R esolu tion  & S tandard -se tting  in the  R epub lic  o f  Ireland , (O ak T ree Press, 2008), at 330.

T eague and Thom as:
A key focus o f  the  on -go ing  w ork in th is area has been on seeking to establish  a com m on contact po in t for 

the various services, w hich w ould refe r the person w ith an issue to the  m ost relevan t agency. Reform  o f  this 

kind w ould im prove the serv ice bu t this study suggests that it m ay not be  enough. In a sense, the d ispute 

reso lu tion  and em ploym ent rights serv ices should  be considered  m ore as a 'v a lu e -ch a in ': d ifferent bodies 
should  stop  regard ing  them selves as m ore o r less stand -a lo n e  en tities delivering  d iscrete  services, but ra ther 
as part o f  an in terconnected  set o f  agencies, w hose activ ities can b e  considered  as de livering  a jo in t product.

Ibid.
Ibid, at 333.

™  Ibid, at 330.

See Eugenie H ouston BL. "Jobs quangos need m assive refo rm s."  Irish Independent, M ay 8 2 0 1 1.
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is something at whicii the LRC excels.’' Where a dispute can only be resolved by recourse to law, 

then it should be a matter for the courts. County registrars could be given the powers to decide 

employm ent m atters.” In the short-term, Houston also calls for ‘"a transparent, open com petition” 

for the appointm ent o f  Rights Com m issioners and m em bers o f  the EAT and a streamlined filing 

system to alleviate the backlog o f  claims.

John Horgan, former Chairman o f the Labour Court proposes employment and industrial 

relations institutions be reform ed by clearly distinguishing between disputes o f  employment 

rights and disputes o f  employm ent in te r e s ts .H o r g a n  suggests that all disputes over conflicts o f 

interest are initially referred to a conciliation process, and if  that process fails to provide a 

resolution, the dispute is referred to the Labour Court. He suggests that the role the Labour Court 

currently plays in enforcing employm ent rights should be removed and reassigned to a newly 

foraied N ational Labour Law Authority (NLLA), w hich would replace the National Employment 

Rights Agency (NERA). The NLLA would also be the body responsible for managing 

adjudicative bodies for em ploym ents rights issues (as distinct from issues o f  interest). The NLLA 

would have responsibility for the Rights Com m issioner Service, which, subsumed under this new 

body, would be the first formal avenue o f  em ploym ent rights dispute resolution and adjudication. 

A newly refonned Employment Rights Tribunal (ERT), would replace the functions o f  the EAT, 

and act as a forum o f  appeal from decisions o f  Rights Commissioners.

Horgan also addresses the issue o f the extensive waiting list o f  claims before the Rights 

Com m issioner by suggesting that Rights Com m issioner hearings should be confined to a 90 

m inute period: 30 m inutes for each side to argue their case, and 30 minutes allocated to the 

Rights Com m issioner to ask questions. He further suggests that Rights Com m issioners be 

required to give a decision quickly -  either within 30 m inutes o f  the hearing, or failing that, 

w ithin three days in writing.

The proposed appeals tribunal, the Em ploym ent Rights Tribunal would consist o f  a single 

m ember, a full-time trained lawyer, sitting along. Horgan argues that wing m embers o f  the EAT 

(i.e. trade union m em bers and em ployer representative m em bers) would be o f  no use under such 

a structure.

Dr Michael Doherty says that there is a "real need to sim plify” the current system, to make it 

“more navigable.” '̂’*

His proposes establishing an “Employm ent Court”, with uniform procedural rules and routes 

o f  appeal. Greater use o f  ADR m echanism s (as in the case o f  mediation in equality case) might

E ugenie H ouston , suggests;

T his could b e  easily  and im m ediately  fixed by requ iring  all com plain ts to be detailed by affidavit. M ultip le  

com plain ts m ade in relation to the  sam e m atter could  be  consolidated . T his w ould cost about €20  per 

affidav it and w ould  save a vast am oun t o f  hearing  tim e. A ffidav its could  be  read in advance and net issues 
dealt w ith at a hearing , fo llow ing  w hich  a tim ely decision  should  be  given.

“Jobs quangos need m assive refo rm s."  Irish Independent, M ay 8 2011.

P aper to the  E m ploym ent Law' in Ireland C onference in Ireland, as described  by T ara O 'N eill. 'F o rm er L abour C ourt 
chairm an calls for institu tional reform '. 13 IR N . A pril 1 2010.

M ichael D oherty, “ Institu tional C hallenge: T ribunals. Industrial R ela tions and the L aw ." (2009) 2 E LR  70, at 83.
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be considered, as well as provision for some sort of financial assistance for impecunious 

claimants (funded, at least in part, by the social partners).

Ercus Stewart suggests a two-tier structure for the resolution of employment disputes. 

Cases before the initial court of first instance for employment disputes could be adjudicated by 

one person and appeals could be adjudicated by a panel of three persons. He suggests that 

adjudicating personnel for these two fora could be appointed from existing equality officers. 

Rights Commissioners etc, provided they are given basic training. Stewart submits that allowing 

for one adjudicator in the court of first instance would allow for cost-efficiency, while the 

provision o f a three-person panel for the appeals forum would alleviate concerns o f  prejudice on 

the part of a sole adjudicator. Stewart suggests public, transparent procedures for appointing 

adjudicators to employment dispute resolution bodies.

Ib id  at 88.
E rcus S tew art BL. paper entitled  "P ractica l Im plem entation  o f  Em ploym ent E quality  L eg isla tion" at 'The 

Em ploym ent E quality  A cts: A D ecade o f  Im pact in Ireland ' C onference in D ublin C astle  on 20 O ctober 2010.
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5.3 Outline for Reform - Richard Bruton TD -  Minister for Jobs, Enterprise and 

Innovation

Richard Bruton TD was appointed as Minister for Jobs, Enterprise and Innovation in March 

2011. In July 2011, he addressed the UCD School of Law’s Conference on the Resolution of 

Individual Employment Rights Disputes. In his s p e e c h h e  announced plans to undertake a 

programme o f major reform of the State’s employment rights and industrial relations 

procedures and institutions. Central to this project is to streamline the State’s five employment 

rights bodies into a simplified two-tier structure comprising a single body o f first instance and a 

single body o f appeal. In April 2012, the Department o f Jobs, Enterprise and Innovation 

published its Blueprint to Deliver a World-Class Workplace Relations S en ice  (the 

‘Blueprint’) . T h i s  is the central document outlining the details of the proposed reforni o f the 

employment dispute resolution system in Ireland, which it is envisaged will be completed by the 

end of 2012.’ '̂* This Blueprint was followed by a Submission to the Oireachtas Committee on 

Jobs, Enterprise and Innovation, entitled ‘'Legislation for a World-Class Workplace Relations 

Service.” This expanded further on the initial detail contained in the Blueprint.^^^

5.4 Objectives of the Reforni Project

The specific objectives of the Reform Project according to the Department of Jobs, Enterprise 

and Innovation include:

Promoting maximum compliance with employment law.

Providing a single authoritative source o f infonnation on employment law,

Ensuring employers and employees understand their respective rights and obligations. 

Providing access to services within a reasonable timeframe.

Simplifying access to and navigation of the employment dispute resolution processes. 

Resolving grievances and disputes as close to the workplace as possible.

Resolving workplace grievances and disputes as early as possible after they arise,

See “Address by Richard Bruton. TD. M inister for Jobs. Enterprise and Innovation at the opening o f  the High Level 
Conference on the Resolution o f  Individual Employment Rights Disputes at the School o f  Law, University College 
Dublin, 1st July 2 0 1 1.’" available from
http://www.workplacerelations.ie/en/media/Address% 20by% 20M inister% 20Richard% 20Bruton% 2001071 l.p d f 
(visited 18 April 2012).

He appointed Ger Deering, Director o f  the National Employment Rights Authority as the industry expert 
responsible for coordinating the streamlining process across the employment rights bodies and established an 
Implementation Group with representatives o f  each o f the bodies for this purpose.

Available from
http://www.workplacereiations.ie/en/media/Blueprint% 20for% 20a% 20W orld% 20Class% 20W orkplace% 20Relations%  
20Service% 20April% 202012.pdf (visited 10 April 2012).

For an outline o f  the timetable for reform, see the Blueprint, at 8-9.
This document is available from 

http://www.workplacerelations.ie/en/media/Legislating% 20for% 20a% 20W oridclass% 20W orkplace% 20Relations% 20 
Service% 20July% 202012.pdf (visited 21 July 2012). This document was the subject o f  a Debate o f  the Joint 
Committee on Jobs. Enterprise and Innovation. “Legislating for a World-Class W orkplace Relations Service: 
Discussion.’" 11 July 2012. The transcript o f  this debate is available from: 
http://debates.oireachtas,ie/BUJ/2012/07/l 1/00003.asp (visited 22 August 2012).
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Providing credible enforcement and an effective, risk based inspection regime,

Providing simple, accessible, independent, fair and timely adjudication.

Providing a simple, accessible, independent, fair and timely means o f  appeal.’ *̂

The central reform outlined by Minister Bruton is the introduction o f  a streamlined, two-tier 

dispute resolution system. Bruton spoke o f  the “emerging consensus in recent times” for such.’”

The Department subsequently proposed the following two-tier model:

All first instance complaints will be made to the Workplace Relations Commission 

(WRC) comprising the functions o f  the Labour Relations Commission, Rights 

Commissioners, NERA, the Equality Tribunal and the Employment Appeals Tribunal.

All appeals will be to the Labour Court (which will now include appellate functions o f  

the Employment Appeals Tribunal). A further appeal can be made to the High Court on a 

point o f  law.

The Department’s Blueprint also prescribes administrative procedures, an early resolution 

service, an advisory and information ser\'ice, inspectorate, compliance and enforcement regimes, 

appointments processes to the new institutions, and a governance system o f the two-tier structure. 

The following chapter will critically analyse the new, proposed structures, and whether they meet 

their suggested objectives.

The Blueprint outlines at the outset what the new design will attempt to deliver. The main 

points are:

One authoritative information source, and a strong emphasis on assisting employers and 

employees to avoid disputes, and where they do arise, to assist self-resolution

™  A vailab le  from  h ttp ://w w w .w orkp lacere la tions.ie /en /in fonna tion /abou ttherefo rm program / (v isited  12 A ugust 2012). 

M in ister R ichard  B ruton, in the  B lueprint said that the new  system  w ill be  characterised  by a num ber o f  key p rincip les 

w hich  aim  to:
Prom ote harm onious w orkplaces and a culture o f  com pliance  w ith em ploym ent law
R educe the num ber o f  d isputes w ithin the w orkp lace  and. w here they  do arise, p rov ide assistance  to reso lve 

them  at the  earliest po ss ib le  date 
D eliever a responsive user-friendly  service

D eliver value for m oney  for the tax payer and reduce  costs for em ployers and em ployees.
See D epartm ent o f  Jobs, E n terprise  and Innovation, B lueprin t to D eliver A W orld-C lass W orkplace R ela tions Service, 

at 7.
B ruton said:

T here  has been an em erg ing  consensus in recent tim es that w e shou ld  have a sim p ler s tructu re and sim plified  

and stream lined procedures. W e m ust not d iscard  the  streng ths that have served us so well in the  past, but we 

m ust no t c ling  to institu tional arrangem ents that stand in the  w ay o f  a be tte r service.
I b e lieve  tha t th e  sim plest arrangem ent that m ost p eop le  w ould  m ap out w ould  be  a sing le  body  dealing  

w ith w orkp lace  g rievances and d isputes in the  first instance and ano ther body dealing  w ith appeals.

1 w ould  like to use  this as the starting poin t fo r reform .
T here  should  be a sing le  poin t o f  entry  for all use rs o f  em ploym ent righ ts m achinery . It w ould  m ake sense 
that the  Equality  T ribunal. 90%  o f  w hose cases are w orkp lace  related , w ould  com e w ithin th is new  sing le  

po in t o f  entry.

M in ister for Jobs, E nterprise  and Innovation, R ichard B ru to n 's  TD  address at the opening o f  the  H igh Level 
C onference  on  the  R esolution o f  Individual Em ploym ent R igh ts D isputes, U C D  School o f  Law, 1 July 2011, availab le  

from  h ttp ://w w w .lrc .ie /v iew doc.asp?D oclD = 786& m = f (v isited  19 M arch 2012).
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M aximum opportunities for early resolution o f  disputes, as close as possible to their point 

o f origin, m oving away from the default o f  position o f  resorting to a tim e-consum ing and 

expensive formal hearing.

A single redress ‘'route” : one first-instance body, and one appeals body.

Just, fair efficient adjudication with written, reasoned decisions.

Independent, professional and impartial decision-m akers, appointed openly and 

transparently.

Improved non-com pliance m echanisms to deal with non-com pliance more efficiently and 

proportionately.

Efficient procedures and administrative processes.’ *̂

The following critical analysis will be based on three sub-categories;

Information, Advisory and Com pliance Service,

Dispute Resolution Services,

Governance and Personnel.

5.4.1 Inform ation, Advisory and Com pliance Services

A central objective o f  the reform project is to devise m echanism s that foster good employment 

relations, by reducing the num ber o f  employment disputes through developing a "culture o f 

com pliance"’ ’̂ with employinent law. The present scenario does not reflect this. Despite the 

relatively recent introduction o f  a bolstered inspectorate and advisory regime through the 

N ational Em ploym ent Rights Authority, there is still significant non-com pliance in a num ber o f 

core industries,’ ®̂ and the num ber o f  claims com ing before the employment dispute resolution 

bodies is very high in recent years. The failure o f  employers to comply is probably a 

com bination o f ignorance and flagrance.’^

The W RC’s Advisory and Information Service (AIS) and Compliance and Enforcem ent 

Service (CES) are the Departm ent’s proposed, com bined solution to this problem.

Blueprint, at 7 -  8.

Blueprint, at 20. Hugh Collins points to the practical d ifficulties o f  developing a culture o f  com pliance through 
information, advisory', com pliance and enforcement mechanisms: "It would require a huge army o f  inspectors, who  

could threaten stiff penalties, in order to secure full com pliance. The costs o f  such a system  have alw ays seem ed  
prohibitive to governm ents,’" Em ploym ent Law, (Oxford University Press, 2"“* ed, 2010), at 29.

See, for exam ple, the low levels o f  com pliance in certain sectors when inspected by NERA. NER A  R eview  o f  2011, 

available fi-om http://w w w .em ploym entrights.ie/en/m edia/N ER A % 20R eview % 202011.pdf (visited 13 April 2012), at 
6 .

See figures o f  claim s referrals to the em ployment dispute resolution bodies in Chapter 1, at 18 for Rights 

Com m issioner Service, at 25 for EAT statistics, at 30 for the Labour Court, and at 35 for the Equality Tribunal.
For a discussion on why individuals or groups fail to com ply with the law. consider Becker's econom ic theor> o f  1  

criminal law, with his analysis that the probability and severity o f  punishment are central factors in deterring non- 
com pliance; wrongdoers will w eigh up the chances o f  getting caught against the benefit they will receive by 

successfu lly  breaking the law without getting caught. See Gar> Becker, "Crime and Punishment: An Econom ic  

Approach." (1968) 76 The Journal o f  P o litica l E conom y, zx 169 -217 , and Nuno Garoupa, "The Theory o f  Optimal 
Law E n forcem en f (1997) I \ {3) Journal o f  Econom ic S w ve ys ,  at 267. and James Andreoni. "Reasonable doubt and the 

optimal magnitude o f  fines: should the penalty fit the crime?," (1991) 22(3) RAND Journal o f  E conom ics  385, at 385,
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The AIS will be a “non-directive” information service, proposed on foot o f  the “general 

consensus” from Consultation responses that a specialised service is “essential in facilitating 

early resolution and stemming the flow o f com plaints.” ’®’ The AIS will combine the existing 

services provided by the LRC Advisory Service, NERA infonnation service and the information 

functions carried out for the Equality Tribunal, EAT, Labour Court and Rights Com m issioner 

Service. The Service will have two strands: first, an advisory role provided by staff at W RC to 

assist em ployers and employees to build and maintain positive w orking relationships ...in  non

dispute situations to develop effective industrial relations and equality practices, procedures and 

structures that best meet their needs.’*'' Second, an inform ation-providing strand o f the Service 

will take the forni o f  online and telephone support, building upon the introduction o f the 

W orkplace Relations Customer Service, launched in early 2012. A new tool to aid employers to 

develop written terms and conditions o f  em ploym ent to fulfil legal obligations, and employers 

will be “encouraged” to supply em ployees with tem plate grievance and disciplinary procedures 

available for download on w w w .w orkplacerelations.ie.

The Advisor)’ and Information Ser\’ice (AIS)

The Advisor>' and Information Service will also provide “com plete, clear and unambiguous 

em ploym ent inform ation" about how to resolve em ploym ent disputes where they do arise within  

the workplace, before they escalate to requiring state intervention, and to make “employers and 

employees more aware o f  the supports available to them .” ’®̂

The Advisory and Infonnation Service has an am bitious delivery m andate. It remains to be 

seen w hether this suite o f  m easures, coupled with the Com pliance and Enforcement Service, 

discussed below, is robust and com prehensive enough to play a significant role to turn the tide o f 

non-com pliance and high levels o f reliance on dispute resolution services. A combined, 

collaborative advisory and infonnation service is to be w elcom ed and will provide a pooling o f  

currently disparate resources. This is a positive step. Also, certain innovative initiatives, such as 

downloadable tem plate grievance and disciplinary procedure docum ents and the online tool to 

develop tenns and conditions o f  employm ent are sensible and welcome. However, it is submitted 

that the approach and philosophy behind this new Service is in m any respects, very sim ilar to 

existing policy. It is reactive in nature. Inform ation is provided when em ployers or employees 

proactively seek it out, rather than the services operating as a concerted campaign to issue 

employers, in particular, with infonnation on their obligations, and requiring them to provide 

infonnation to employees on their employm ent rights and available enforcem ent and redress 

mechanisms. O ther methods may need to be considered. For instance in Ontario, Canada, there is 

a statutory requirem ent that all employers must display, in a prom inent place at the workplace, a

B lu e p r in t ,  at 12. 

/W rf ,a t  13.
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poster entitled “What You Should Know About The Employm ent Standards A ct” issued by 

O ntario’s M inistry o f  Labour which is a sim plified synopsis o f  minimum em ploym ent standards. 

Indeed, the Ontarian model o f  advisory and infonnation services are worth considering generally. 

For example, consideration could be given to the “Education, Outreach & Partnership” 

initiative, launched by the Employm ent Practices Branch o f the Ontarian M inistry o f  Labour in 

2009, which, following a survey consultation with small businesses across a range o f  

com m unities, explored the preferred education and training m ethods to educate businesses on 

their obligations vis-a-vis em ploym ent rights.^^^ W hile online services on a central w ebsite may 

be useful, a more probative (and, according to O ntarian businesses, a m ore p r e f e r a b le ) m e th o d  

o f receiving information may be by email updates. Perhaps certain, com paratively non-com pliant 

industries could be targeted with email updates on their obligations on em ploym ent m atters, and 

the consequences o f  failing to m eet such. A m ore proactive approach, taking into consideration 

some o f the mechanisms outlined above, may be necessary to achieve a “culture o f  com pliance,” 

given the current stark levels o f  non-com pliance. The am bition o f increasing com pliance with 

em ploym ent law is o f course dependent on the role o f  com pliance and enforcem ent services, 

w hich shall be considered presently.

The Compliance and Enforcement Service (CES)

The Blueprint promises to deliver a “pro-active risk based program m e o f inspection.” ™̂ 

Inspectors will now be called “Com pliance O fficers” to reflect their role as both checking for 

com pliance with employm ent law, and also in their role in inform ing and educating em ployers. 

Com pliance Officers will essentially com prise the current Inspection Service offered by N ERA , 

who will have a number o f  new powers outlined below;

a) Com pliance Officers will be em powered to take com plaints o f  non-com pliance to the 

Labour Court,

b) Com pliance Officers will be em powered to issue fixed charge notices,

c) Reports o f Com pliance Officers will be adm issible as evidence in adjudicative hearings

For more information see “Em ploym ent Standards Em ployer Outreach Survey,’' available from 

http://ww w.labour.gov.on.ca/english/es/eop/survey.php (visited 1 1 April 2012).
The Employment Standards Employer Outreach Survey o f  2009  provided the fo llow in g  result to the fo llow in g  

question: ‘i f  you are interested in learning more about Em ploym ent Standards the best way to inform you is:" 
E m a il l l5 3
Download from Ministry w ebsite 890
Regular mail 858
Not interested 345
Phone 183
Fax 152.

Blueprint, at 20.
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d) Perhaps most significantly, Com pliance Officers will have first-instance adjudicative 

pow ers in a num ber o f  complaints. This will be considered below under the section 

“Dispute Resolution.”

Com pliance Officers will inspect workplaces, and if  breaches are discovered, will issue the 

employer w ith a C om pliance N otice setting out steps the em ployer m ust take to effect 

com pliance within 21 days. If after this period, the em ployer has failed to rectify this non- 

compliance, the Com pliance Officer w ill be empowered to bring a com plaint to the Labour Court 

in certain instances. The Court will be empowered to cancel, alter or confirm  the Com pliance 

Notice and will be em pow ered to m ake an order sim ilar to Section 32(1 )(b) o f  the Industrial 

Relations Act 1946.™ Such court orders will be enforceable in the District Court. The Blueprint 

suggests that these m echanism s will reduce “the need to rely on expensive and tim e-consum ing 

prosecution procedures for certain offences.”” ’ A question arises over why the Labour Court is 

the institution chosen for Com pliance Officers to take com plaints o f  non-com pliance. The Labour 

Court will, under refonned structures, be charged with the task o f  acting as the appellate court for 

all em ploym ent disputes. The Blueprint speaks o f  the am bition to reduce the overall num ber of 

claims going to appellate stage and the need to enhance the efficiency and productivity o f  the 

Court. Prelim inary analysis suggests that the Court will be subject to a 56% increase in cases”  ̂

(it is presum ed that this refers only to the impact o f the influx o f appeal cases from other bodies, 

rather than also including a speculative assessment o f  the impact on caseload that may occur by 

reason o f Com pliance O fficers’ em pow ennent to take com plaints o f  non-com pliance). It is 

proposed to increase adjudicative resources at the Court by 25% (from three d i\’isions to four 

divisions through the appointm ent o f  two further deputy chairs).™  It seems an unusual choice, 

with the Labour C ourt’s role being clearly set as an appellate court only, and with resource 

management already a concern, to assign to it jurisdiction to hear these com plaints, rather than 

the W orkplace Relations Commission.

Com pliance Officers will, in lim ited circum stances, be em powered to issue fixed charge 

notices (akin to fines for speeding or littering) to em ployers who fail to com ply with certain 

o f f e n c e s . T h e  Blueprint suggests that these "could include” breaches as prescribed by law such

This section provides:
If a trade union representative o f  workers affected by a registered employment agreement complains to the 
Court that any em ployer o f  any class to which the agreement relates has failed or neglected to comply with 
the agreement, the following provisions shall have effect - If. after such consideration, the Court is satisfied 
that the complaint is well-founded, the Court may by order direct the said employer to do such things 
(including the payment o f  any sum due to a worker for remuneration in accordance with the agreement) as 
will in the opinion o f  the Court result in the said agreement being complied with by the said employer. 

Blueprint, at 20.
Ibid, at 27,

™ This method o f enforcement is effectively punitive in nature, in an effort to deter employers from not complying 
with legislation in the future. For a discussion on deterrence as a means o f  improving compliance, see Gary Becker 
"Crime and Punishment: .An Economic Approach." (1968) 76 The Journal o f  Political E conom y, al 169-217 and 
Hannah Schildberg-Horisch and Christina Strassmair. "An E.xperimental Test o f  the Deterrence Hypothesis,’" Journal 
o f  Law, Economics, and Organization. November 26, 2010.
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as failing or refusing to provide an employee with written terms and conditions o f  employment, 

failing or refusing to provide an employee with a payslip, failing or refusing to record deductions 

on a payslip or failing to m aintain or produce em ploym ent records. Em ployers would be given 14 

days to rectify such b r e a c h e s . I f  the em ployer fails to do so after this time has passed, 

em ployers would be subject to a charge “ in the region o f  €150”™ in an effort to deter employers 

who “deliberately or repeatedly flout the law.” ’ ’̂ It is submitted that one, set fine for each 

individual breach is a crude and perhaps unsophisticated m eans o f punishing em ployers for non- 

com pliance. Perhaps a more flexible system o f fine amounts on an increasing scale could be set 

for persistent offenders.

Enforcem ent o f  paym ent o f  such a charge is by way o f application to the D istrict Court and 

em ployers have the option to appeal a fixed charge notice to the D istrict Court -  there appears to 

be no discernible reason for selecting the District Court as the forum for appellate hearing on this 

particular employm ent dispute issue over the Labour Court, w hich is otherwise charged with 

appellate jurisdiction over other employment law disputes.

The report o f  an inspection carried out on an em ployer’s records by a Com pliance Officer 

w ill be adm issible as evidence in hearings o f  the W RC or proceedings before the Labour Court. 

Adjudicators at both the W RC and Labour Court will be em powered to request a copy o f such 

reports where an inspection has been conducted or request an inspection be undertaken as the 

case may be. Both o f these steps are to be welcomed, and will "enhance the efficiency and 

effectiveness"’’ ®̂ o f  hearings, insofar as the inspection reports adm itted as evidence reflect the 

reality o f  the situation at the time the complaint was m ade by the employee.

5.4.2 Dispute Resolution

A diagram  outlining the Dispute Resolution Service set out by the Blueprint is provided below  at 
393.

Claims Processing

The W orkplace Relations Com m ission will be charged with the task o f  adjudicating first-instance 

em ploym ent disputes presently catered for by the Rights Com m issioner Service, the Em ploym ent 

Appeals Tribunal, the Equality Tribunal and the Labour Court. This amounts to over 100 

com plaints that can be m ade under a broad range o f  em ploym ent legislation. The m echanism s 

and procedures by w hich the W RC resolves disputes are crucial to the future success o f 

em ploym ent relations in Ireland. j

The D epartm ent’s Blueprint envisages that the WRC will provide four types o f  dispute ' 

resolution services: collective conciliation provided by the Collective Conciliation Service, early 

intervention and resolution by way o f mutual, facilitated agreem ent by the Early Resolution

at21.
™  Ibid.

Ibid, at 22.
™ Ibid .
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Service on a voluntary basis, adjudication by referral to inspection by Com pliance Officers, and 

adjudication by way o f  a hearing before a W RC adjudicator.

Each o f  these will be considered in turn, after a prelim inary analysis o f  pre-hearing matters 

such as the role o f the Registrar o f  the W RC, com plaints m anagem ent, fees for W RC hearings 

and time limits for making claims.

The W RC will have a Registration Service which will be supported by a Registrar who will 

be a full-time officer o f  the Com mission and “a qualified and experienced law yer.” ’™ The 

Registration Service “will be responsible for the receipt, validation and processing o f  all 

em ploym ent related complaints and coordination and m anagem ent and referral o f  cases to 

Hearing, Inspection and Early Resolution services.”™

The com plaints managem ent system w hich this Service will provide com prises a num ber o f 

steps to decide which avenue to process claims.

The volum e o f the claims processing task o f  the new Registration Service will be 

considerable. The latest composite figure o f first-instance referrals to the four main existing 

bodies amounted to 25,270 claim s,’®’ an average o f  69 claims per day. However, this figure will 

hopefully be less in the future when cases concerning one employm ent dispute com prising a 

num ber o f breaches in different fora will be sim plified to one claim. Nevertheless, adm inistrative 

and IT resources and personnel at the W orkplace Relations Com m ission must meet the inevitably 

sizable demand. The proper design o f the new Registration Service is vital to the smooth and 

efficient functioning o f  the dispute resolution system. Existing adm inistrative and claim s 

processing procedures have been criticised considerably. It rem ains to be seen how 

adm inistrative staff at the existing bodies will be allocated, and what training will be provided to 

personnel at the new composite Service to ensure efficient and user-friendly case m anagem ent.

The Registration Service will prelim inarily identify incom plete com plaints, those w hich are 

out o f  time, or those which are incorrectly grounded. The Registrar will consider what further 

action is merited. W here he / she proposes to dismiss the case, parties will be given the 

opportunity to make written submissions on the m atter to the Registrar pending a final decision. 

The decision to dism iss an application shall be com m unicated to both parties in w riting by the 

Registrar and such decision shall be appealable to the Labour Court in the fonti o f  a C hair or 

Vice Chair sitting alone. The Department, upon follow-up consultation from the Blueprint 

received “ largely negative” ’®̂ criticism o f  the Registrar being afforded discretion to dism iss a

™  N o  fu r th e r  sp ec if ic s  a re  p ro v id e d  o n  th is  s tip u la tio n  in th e  B lu e p rin t.

™  B lu e p rin t, a t 14.

F ig u re s  tak en  fro m  la te st a v a ila b le  A n n u a l R ep o r ts ; R ig h ts  C o m m is s io n e r  S e rv ic e  - 2 0 1 0  fig u res . E q u a li ty  T r ib u n a l 

- 2 0 0 9  fig u re s . E m p lo y m e n t A p p e a ls  T r ib u n a l - 2 0 1 0  f ig u re s  a n d  th e  L a b o u r  C o u r t - 2 0 1 0  fig u res .

M in is te r 's  S u b m iss io n  to  th e  O ire a ch ta s  C o m m itte e . D e p a r tm e n t o f  .lobs. E n te rp rise  a n d  In n o v a tio n . "L e g is la tio n  

fo r  a  W o rld -C la s s  W o rk p la c e  R e la tio n s  S e rv ic e .’" a v a i la b le  fro m

h ttp ;/ /W W W . w o rk p la c e re la tio n s .ie /e n /m e d ia 'L e g is la tin g % 2 0 fo r% 2 0 a % 2 0 W o rld c la s s % 2 0 W o rk p la c e % 2 0 R e la tio n s % 2 0  

S e rv ic e % 2 0 J u ly % 2 0 2 0 l2 .p d fa t  25 .
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case before hearing. Some suggested that the fiUering role may be a denial o f  access to justice, 

and may be a particular concern where an applicant does not have English as their first language.

This new m echanism  for filtering out cases is, if  properly controlled, to be w elcom ed and 

appears to be an appropriately robust procedure for determ ining the initial m erits o f  applications 

to the W RC. It is essential that proper and thorough Regulations^*^ are established to determine 

the instances that the Registrar may exercise its discretion to dismiss applications to the W RC. 

This would allow for the necessary balance o f  the need to weed out incom patible claims at the 

outset, while allowing users to challenge such procedures. The D epartm ent’s assertion that 

qualified, experienced legal expertise is a necessary prerequisite o f  appointm ent to the post o f 

Registrar is also notable, given that it appears (by its absence in the Blueprint) that this is not 

required for adjudicators at first-instance hearings at the WRC. In the Subm ission to the 

Oireachtas Com m ittee, it is notable that the M inister says;

As the W RC will have statutory jurisdiction for providing information in relation to, and 

facilitating the resolution o f disputes, under some 40 separate pieces o f  em ploym ent, 

equality and industrial relations legislation - in accordance with best international 

practice and in com pliance with international human rights standards -  the W RC will 

require access to a suitably qualified and experienced lawyer to advise it on procedural 

and other issues.

W hatever about the debate as to w hether such a prerequisite is appropriate for those responsible 

for employment dispute resolution generally, it is interesting that the Departm ent appears to 

distinguish the expertise required o f  the role o f the Registrar who initially decides w hether cases 

should merit consideration, and o f  adjudicators who ultim ately decide the case and issue 

published rulings on such.’®'*

Consideration may be given to the UK provisions on this issue, in section 7 o f the Employment Tribunals Act 1996 
which provides:

(3A) Employment tribunal procedure regulations may authorise the determination o f  proceedings without 
any hearing in such circumstances as the regulations may prescribe.
(3B)Employment tribunal procedure regulations may authorise the determination o f  proceedings without 
hearing anyone other than the person or persons by whom the proceedings are brought (or his or their 
representatives) where—
(a)the person (or, where more than one, each o f the persons) against whom the proceedings are brought has 
done nothing to contest the case, or
(b) It appears fi-om the application made by the person (or, where more than one. each o f  the persons) 
bringing the proceedings that he is not (or they are not) seeking any relief which an employm ent tribunal has 
power to give or that he is not (or they are not) entitled to any such re lief

Tom Mallon BL comments:
The blueprint bizarrely requires that the registrar be an experienced and qualified lawyer. His/her role is for 
the management o f complaints in an effective and efficient way. Why that person needs to be a lawyer when 
none o f  the adjudicators requires such a qualification is not understood.

Tom Mallon BL. "Governm ent employment blueprint has serious flaws.” The Irish Times, May 7, 2012.
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The process by which the Registration Service assigns claim s to particular strands o f  the 

W RC is also worth reflecting upon. It will refer suitable cases to the Early Resolution S erv ice’*̂  

and cases which have not been resolved by the Early Resolution Service will be referred back to 

Registration a second time to consider whether the claim should be scheduled for hearing or 

inspection. This, on the face o f  it, appears to be an unnecessary second consideration o f the same 

claim. It m ay be m ore efficient for the Registration Service to consider what m ode o f  redress is 

appropriate (inspection or hearing) at the outset, should Early Resolution Service fail.

Dispute Resolution Mechanisms at the WRC

There will be a com posite o f  three strands o f  interventions offered to individuals by the 

W orkplace Relations Com m ission for em ploym ent disputes: C onciliation and Early Resolution 

Service (CERS), inspections by Com pliance Officers, with ensuing redress, and adjudication by a 

W RC Adjudicator.

Collcctix e C onciliation  S c r ' ice

A Collective Conciliation Service based on the existing Labour Relations Com m ission 

Conciliation Service shall continue to hear collective disputes on a voluntary basis under the 

remit o f  the Industrial Relations Acts 1946 to 2004. This involves a facilitated search for 

agreement between disputing parties where they have failed to resolve the industrial relations 

issue themselves. The Blueprint describes how the Service “enjoys the confidence o f  employers 

and em ployees"’*̂  and no alterations will be made to the Serx'ice.’*’ This is reflected in the 

relatively high settlem ent rate o f  82% achieved in all disputes referred to the service in 2010.^**

Karl> R esolution Serv ice

The Early Resolution Service is a new service that will be introduced as part o f  the WRC. The 

W RC will offer the Service to parties for selected disputes. Participation in Early Resolution will 

be on a voluntary basis. Parties will also be able to avail o f the Service upon request. The Service 

will comprise a range o f  “ intervention tools” ™ which ‘Case Resolution O fficers’ will use to 

facilitate a voluntary, confidential agreement between the parties to resolve the dispute. These 

intervention tools will include “email and telephone com m unication” and, “only in exceptional

See below  for a d iscussion  o f  the Early R esolution  Service, at 248.

B lueprin t, at 16.
T he w riter a ttended C oncilia tion  C onferences in respect o f  one  particu lar d isp u te  in 2011. It w as interesting  to note 

that the d ispu te  concerned alleged breaches o f  righ ts under the O rganisation  o f  W ork ing  T im e A ct 1997. The 

C oncilia tion  O ffice r 's  in terpretation  o f  th is rights-based law w as requ ired  to facilita te  o r  suggest a so lu tion  to the 
dispute. It is subm itted  that a lthough the  C onciliation  Serv ice is ostensib ly  a body designed  to reso lve conflic ts o f  

interests, there  w as in this instance, a focus on a conflict o f  rights. W hether the  new  C o llec tive  C oncilia tion  Service 
will draw  a distinction  betw een these tw o types o f  d ispu tes rem ains to be seen.

LRC A nnual Report, 2011.
B lueprin t, at 16.

243



cases" will a m eeting between the parties be held. This process appears to amount to a 

relatively ‘han d s-o ff approach, and does not equate to other ju risd ictions’ pre-adjudication 

m ediation or conciliation services such as the Pre-Claim Conciliation Service or Judicial 

M ediation Service provided in the U K /^ ' or the quasi-m andatory M ediation Service provided in 

N ew  Zealand.™^ These procedures are predoininantly based on m eetings between the parties in 

person.

It is unclear from the Blueprint who the Case Resolution Officers will be, and whether 

certain qualifications or experience are required to be appointed as such. A pilot Early Resolution 

Service is currently in place with “officials” ™̂ from the D epartm ent o f  Jobs, Enterprise and 

Innovation fulfilling this role, having participated in “intensive training.” ’ "̂* This pilot scheme 

will be evaluated and the outcom e o f such will inform the design o f  the mainstream  service to be 

provided in the future.

The Early Resolution Service will also engage in its own prelim inary assessment as to 

w hether or not a particular claim is suited to Early Resolution, largely through com m unication 

w ith the parties. This assessment will occur after the Registrar Service has referred the claim to 

the Early Resolution Service. It is subm itted that this is an unnecessary duplicate step, and one 

assessm ent by the Registration Service should be sufficient to determ ine the appropriateness and 

the parties’ w illingness to engage in Early Resolution.

A time frame for resolution at Einployment Resolution appears to be set. W hen a 

resolution is agreed between the parties at the Early Resolution stage, this is referred back to the 

R egistrar for closure. As examined a b o v e , c a s e s  which cannot be resolved w ithin the deadline 

are referred back to the Registrar for further consideration by the WRC.

M odes o f  Intervention: Inspection or Adjudication

W hen parties seek a legally binding resolution from the W RC, the Registration Service will send 

the dispute to either an inspection by a Com pliance O fficer or a hearing before a WRC 

A djudicator,^’  ̂ depending on the type o f  claim.

The R egistrar will have the final say as to which mode o f  redress is assigned to cases. Parties 

will generally have no input in this decision because, the Departm ent asserts, “an individual 

m aking a com plaint is not necessarily best placed to know what the m ost effective redress

For a description and critical analysis o f  these services, see above, at 186.
For a description o f  this service, see above, at 163.
Blueprint, at 5.

™  Ib id .

There is no description o f  this time frame but the Blueprint m entions "cases which cannot be resolved within the 
deadline." at 16.

See above, at 248.
W RC Adjudication is considered below, at 251.
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mechanism is ... it is appropriate that the S ta te ... should decide.” ™* In a supplem entary document 

to the Blueprint,™’ the Department outlines which cases will be sent to inspection and which will 

be sent to an adjudication hearing. For certain disputes concerning statutory-m inim um  

entitlements (such as the N ational M inimum W age) the claim  will be sent for inspection by a 

Compliance Officer. Other com plaints will be assigned to adjudication. For m ixed com plaints, 

(say for instance, an unfair dismissal allegation coupled with a claim that statutory m inim um  

rates o f pay were not received) the Registrar may decide that an adjudication hearing should deal 

with all issues in dispute. H owever, a problem arises w ith this dual-redress approach when 

remedies for a breach o f  legislation may entail both com pensation for the breach (eg 

compensation for discrim inatory treatm ent) in addition  to recouping m oney to which the claim ant 

is legally entitled {eg unpaid wages). Com pliance Officers would only have the pow er to order 

the payment o f  due entitlem ents, and only an A djudicator would be entitled to award 

compensation. The com plainant m ay, in such instances,*®® be asked to choose w hether to m ake a 

complaint to an inspector or seek a hearing in this instance.

It is submitted that the dual-redress m echanism s w hich allows the State to select either 

inspection or adjudication is cum bersom e, and potentially in breach*®' o f  the right o f  access to 

justice. W hile the underlying philosophy behind this approach - to reduce the need for 

adjudication in disputes concerning relatively black and white breaches o f  law - is in some 

respects to be com m ended, the ability for the State to categorically deprive an individual o f  their 

right to a hearing is perhaps a step too far. Consider, in particular, the instance o f  an individual 

who is an employee o f a G overnm ent departm ent (or indeed an employee o f any other State 

entity). It is subm itted that the prohibition on individuals to make their case to an im partial body 

about their alleged breach o f  rights in the first instance, (which may be worth a considerable

Blueprint, at 23. An exception to this is provided for where an objection is raised under Section 13(3)(b) o f  the 
Industrial Relations Act 1969.
™  See Department o f  Jobs, Enterprise and Innovation. "Proposed Redress Mechanism under the New Compliance and 
Redress Model." available from
http://www.workplacerelations.ie/en/media/Proposed% 20Redress% 20M echanism% 20under% 20the%20New% 20Com 
pliance% 20and% 20Redress% 20M odel.pdf (visited 13 April 2012).

The Blueprint suggests, for example, that "this may be necessary given that OW TA [Organisation o f  W orking Time 
Act 1997] derives froin an EU Directive.” at 24.

Esther Lynch says, however, that there are no such concerns:
Article 6(1) o f  the ECHR states that everyone is entitled to a fair and public hearing within a reasonable time 
by an independent and impartial tribunal established by law. A significant body o f case law in the field o f  
Competition Law has confirmed the compatibility with the ECHR o f combined inspection and first-instance 
bodies, once there is some organisational distance between the functions.

Esther Lynch, “M inister's employment dispute proposals are workable," The Irish Times, 30 May 2012.
A similar concern was expressed by Paul Davies and Mark Freedland in respect o f  Tony B lair's New Labour 

Governm ent's Employment Rights (Dispute Resolution) Act 1998, The Act proposed measures for facilitative dispute 
resolution at the expense o f  the opportunity to go to adjudication. Davies and Freedland said that this; "quite 
extensively crossed the line which separates measures to facilitate the settlement o f  disputes from measures to stifle the 
assertion o f  the rights which might give rise to disputes." Davies and Freedland comment "under that rhetorical guise 
o f  improvement and effectuation o f  internal workplace dispute resolution mechanisms, a number o f  inroads were made 
into the capacity o f  employees successfully to articulate and pursue claims." See Paul Davies and Mark Freedland, 
Towards a Flexible Labour Market: Labour Legislation and Regulation since the 1990s (Oxford University Press, 
2007), at 65 -  66.
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amount), is not by any means best practice in a reformed system striving for independence, 

openness and transparency. Indeed, there is no mention in the Blueprint that the decisions of 

Compliance Officers following inspection will be published. It is submitted that aggrieved 

workers are frequently motivated to some degree to take claims to publicly vindicating their 

rights, and for a non-compliant, law-breaking employer to be publicly revealed as such. The 

mandatory inspection in certain instances does not allow this ‘public justice’ motivation to be 

satisfied, and arguably falls short of the Department’s objective to ensure “maximum 

compliance” amongst employers.

A further issue arises as to one’s entitlement to an oral hearing. Hogan J recently robustly 

proposed the provision of an oral hearing as being a fundamental part of natural justice and 

procedures in a quasi-judicial context in Lyons v Financial Sennce Ombudsman}'^^ He held that 

the Financial Service Ombudsman was obliged to hold an oral hearing pertaining to the 

applicant’s complaint which he brought before the Ombudsman.*'*^

Furthermore, on a more praginatic level, the procedural difficulties in requiring the claimant 

to select a forum in instances where a Compliance Officers’ inability to award compensation is a 

factor, is confusing and cumbersome and contrary to the Department’s motivations to make the 

system for resolving disputes more user-friendly and efficient.

WRC Adjudication Service

The Adjudication Service comprises WRC Adjudicators who will conduct hearings and issue 

legally binding, published decisions. The Registration Ser\'ice will assign claims to a particular 

Adjudicator for a hearing on a set date. A consistent time limit of six months for initiating a 

complaint requiring adjudication will be introduced, together with “consistent criteria under 

which in exceptional circumstances such time limit may be extended to twelve months.” *”̂  

Specific trigger mechanisms for setting time in motion are not provided for in the Blueprint, but 

will presumably follow existing mechanisms outlined in individual pieces o f employment rights 

legislation.

[2 0 1 1] IE H C 451.
Hogan J at paragraphs 36 to 38 said:

It is im possible to avoid the conclusion that the Ombudsman's decision w as vitiated by a serious error, 
negating as it did in the circum stances o f  this case the very substance o f  the appellants' constitutional right to 

fair procedures. In reaching this conclusion 1 am very mindful o f  the fact that this decision w ill have many ' 
inconvenient consequences (including, perhaps, considerable resource im plications at a tim e o f  austerity) for j 
the Ombudsman’s office. The Ombudsman cannot, o f  course... replicate the structure and procedures o f  the i 
Commercial Court. Perhaps cases such as the present one w ill prompt a review  o f  the proper scope and role 
o f  the Ombudsman vis-a-vis the court system.

Yet the fact remains that, as matters stand, the essence o f  the appellants' case has not been properly 

evaluated in the absence o f  an oral hearing. Perhaps such an om ission might not be fatal i f  the Ombudsman's 
role was purely facilitative and offered som ething in the nature o f  a mediated agreement. Naturally, 
mediation is a thousand tim es preferable than litigation, not least in this area.

Once, however, the Ombudsman proceeds to adjudication, a legal Rubicon is thereby crossed, not least 
having regard to the potential legal consequences o f  such an adjudicator)- d ecis io n ....

Blueprint, at 17.
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An adm inistration fee in tine region o f €50 for the use o f  the Adjudication Service was 

suggested**^*’ but this was later redacted.

All W RC hearings will be conducted by a single adjudicator, regardless o f their substance or 

complexity. N o provision is made for a tripartite panel at this stage. The current norm at the EAT 

o f tripartite panels, comprising a chair, an em ployer m em ber and an em ployee m em ber, for 

resolving com plex first-instance disputes such as unfair dism issal claims before the EAT is now 

defunct. Considerable responsibility and faith is therefore placed in each individual adjudicator’s 

ability. An extrem ely com prehensive knowledge o f em ploym ent law and adaptability to the very 

wide range o f  employment dispute types is required o f  each W RC Adjudicator. The success or 

otherwise o f  this fundamental and substantial judicial function is largely dependent on W RC 

Adjudicators. The Blueprint asserts that high standards o f  the W RC Adjudicators will be 

expected and maintained. To this end, “induction and on-going training will be provided to all 

those appointed to this role, who will be subject to annual performance appraisal.”*'*̂  A public 

‘O perations M anual’ will also be prepared to govern the conduct o f  hearings by the 

Adjudicators.®®* The Blueprint also m entions the introduction o f  a ‘Customer C harter’ with 

specific com m itm ents and service level targets as to the quality and efficiency o f  the service 

users can expect. Again, the success o f these measures is dependent to a large degree on as o f  yet 

unknown specifics, such as the quality o f  induction and on-going training and who will provide 

such, and the stringency o f  accountability within the system.

Hearings will be conducted in private unless the W RC A djudicator decides, at the request o f 

either party to the com plaint, to hear the com plaint in public. This request m ust be m ade in 

writing, in advance o f the hearing, and with reasons for such request. The other party’s views will 

be consulted, and the W RC A djudicator shall make a decision, and notify the parties in advance, 

on whether all or part o f  the hearing is to be held in private or in public.

All decisions at W RC Adjudication shall be m ade public by means o f  an online, accessible 

database o f  all decisions on w w w .w orkplacerelations.ie. However, parties can request anonym ity 

in advance o f  publication. The W RC A djudicator shall consider such a request, and if  granted, 

the names and any identifying features concerned will be redacted.

There are a num ber o f  points and criticism s that could be made o f  this approach. First, the 

Blueprint does not provide reasons why hearings are to be held in private by default. Some 

possible reasons why employment disputes may best be heard in private are discussed elsewhere 

in the thesis.*®’ Privately adm inistered justice contradicts many norms o f  civil justice and a

It is suggested  tliat such a fee w ill only be charged w hen the  case p roceeds to full ad jud icative hearing , and possib ly  

only  w here paper-based  com plain ts are processed . See B luepnn t. at 1 7.

B lueprin t, at 16.
Ibid. at 17.

For a d iscussion  o f  the  advantages and d isadvan tages, and legal im plica tions o f  private  o r  public  adm in istration  o f  
ju stice , see d iscussion  above, at 61 and subm issions to the C onsu ltation  on R eform , at 288.
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num ber o f  legal sources such as Article 47 o f  the Charter o f Fundamental R ig h ts .M ic h a e l  

M cNam ara TD, com m ents that it is “not clear” how the right to a public hearing would be 

facilitated by the new structures.*"

One o f  the established, general purposes behind the public administration o f  justice is to 

facilitate and encourage the general public’s confidence in the justice system, and to reduce 

perceptions o f  corruption. Does (or indeed, should) this consideration play a part in the 

A djudicator’s decision to host a hearing in public or in private?

Second, there are no criteria provided in the Blueprint for the basis on which a party will be 

granted their request to have a first-instance hearing in public. In what circum stances will this 

threshold be m et? Given that rulings will generally be made public, what reasons or threshold 

will a party have to give to dem onstrate that a hearing in particular, (as distinct to a public 

ruling) is w orthy o f  public airing? To some degree there appears to be an inconsistency in making 

a decision of a dispute publicly available, w hile excluding m em bers of the public from attending 

the hearing that leads to that decision.

Third, a further inconsistency emerges when one considers that appellate hearings at the 

Labour Court, discussed below, will be conducted in public. W hatever o f the m erits, reasons or 

legal im plications for hosting hearings either in public or private, it is subm itted that there is an 

inconsistency in hosting first-instance adjudicative hearings in private, while appellate hearings 

are heard in public.

O ther aspects o f  the conduct o f  W RC Adjudication Hearings and Decisions are discussed in 

the Blueprint. The Blueprint says that “an appropriate level o f  independence and accountability 

o f  decision-m akers will be provided for."*‘  ̂The Blueprint m entions a variety o f  approaches to 

regulating the conduct o f  hearings;

“The aim will be to deliver a high standard in adjudication while ensuring that the 

statutory independence o f  W RC adjudicators in their decision-m aking, regarding 

com plaints presented to them for decision is not com prom ised.”*'^

The M inister will have the power ‘t o  make regulations to provide for certain m atters in 

relation to the conduct o f  hearings,” but “ W RC Adjudicators will have a level o f 

discretion to determine their own procedures in the conduct o f  hearings.”*''*

For example, Article 34.1 o f  the Constitution provides:- " Justice shall be administered in Courts established by law 
by judges appointed in the manner provided by this Constitution, and, save in such special and limited cases as may be 
prescribed by law, shall be administered in public." Article 6.1 o f  the European Convention on Human Rights 
provides: “In the determination o f  his civil rights and obligations o r o f any criminal charge against him, everyone is 
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by 
law,’' Article 47 o f  the EU Charter o f  Fundamental Rights provides: “Everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal previously established by law."

Carol Coulter, “Labour law reform may be at odds with EU rights, warns TD" The Irish Times, 28 April 2012.
Blueprint, at 18.
Ibid.
Ibid.
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“Broad, simple but flexible guidelines and an appropriate m anagem ent structure will be 

put in place.” *'^

Parties have a ‘"right to have unifonnity in the interpretation o f the law ... all hearings 

must comply with the principles o f  natural and constitutional justice .”*'®

It is som ewhat unclear as to what the com posite o f  these statem ents actually m eans for the actual 

conduct o f  hearings. There appears to be a tension between governm ent control over how 

hearings will take place, while sim ultaneously affording adjudicators a degree o f  discretion in 

determ ining their own procedures. A set o f  procedures should be provided for the conduct of 

hearings at the W RC Adjudication Service, and these procedures should be consistently applied 

at all adjudications. W hile some o f the wide range of disputes that will come before the WRC 

will be relatively easy to adjudicate and not hugely significant in m onetary term s, some will be 

extremely weighty, both monetarily, and in terms o f  the livelihood and prospects o f  the parties 

concerned. Past experience dictates that there are problems with inconsistent conduct o f hearings. 

The survey o f user representatives, outlined above,*’’ raised a num ber o f  questions regarding the 

consistency o f  decision-m aking and the com petence of the adjudicators in existing first-instance 

fora. There has also been judicial criticism from the Supreme Court on the inform al conduct of 

hearings at the Labour Court in Ryanair v The Labour Court. I t  is subm itted that robust, 

stractured procedures for the conduct o f hearings at the W RC A djudication Service need to be 

drawn up and consistently implemented by all A djudicators to ensure that users and their 

representatives know what to expect before participating in a hearing, in term s o f  the format and 

order that the hearing will take, how evidence will be described, and how the A djudicator will 

interact with the parties and their representatives. The UK Employment Tribunal system has a set 

o f regulations in the form o f  the ‘Employment Tribunals (Constitution and Rules o f Procedure) 

Regulations 2004’ which has a comprehensive Schedule outlining all procedural elem ents o f  the 

service, including all types o f  hearings before the Employment Tribunal. It is subm itted that an 

equivalent statutory instrument, specific to the W orkplace Relations Com m ission should be 

drafted to ensure consistency and proper management o f the new body’s procedures, thereby 

increasing public confidence in it. A corollary, user-friendly “Guide to W RC Adjudication 

Hearings” should be provided, providing a chronological ‘run-through’ to users o f  how the 

process will unfold on the day, and what next steps may occur af^er the hearing. A 

comprehensive and well-written example o f  such is the UK Citizens Advice Bureau’s online 

document ‘Em ploym ent tribunal hearings.

Ibid .

Ib id .

See above, at 47.
[2007] 4 IR 199. For fu rther d iscussion , see above, at 29.

A vailable  from
http ://w w w .adv icegu ide.o rg .uk /eng land /w ork_e /w ork_prob lem s_at_w ork_e/w ork_em ploym ent_ tribunals_e/em ploym e 

nt_ tribunal_hearings.h tm  (v isited  13 A pril 2012).
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The Blueprint provides detailed proposals for the form that decisions of WRC Adjudicators 

should take. The Department has taken the sensible step of outlining a template which all 

decisions must take. This, the Department suggests will lead to ‘'reasoned'’ written decisions.*^® 

The template will “require” the following elements:

The issues identified as being relevant to the claim 

An explanation as to why any o f the above issues were not determined 

Findings of fact relevant to the issues which were detennined 

A concise statement o f the applicable law

Details o f how the applicable law was applied to the findings o f fact 

The decision, including any award.*^‘

This formatted, mandatory template, coupled with the obligations to publish decisions and the 

target timescale o f 90% of rulings to be issued within 28 days should improve the quality and 

consistency of the output of the Service; these initiatives are to be commended.

Appeals - Labour Court

The Labour Court will become the de facto appellate court for employment disputes, and will 

retain its existing tripartite structure. It will continue to deliver its existing services (other than 

some certain first instance functions which will transfer to the WRC) in addition to taking on the 

additional appellate function in relation to the Workplace Relations Commission Adjudicators’ 

decisions and a new role in relation to dealing with appeals and enforcement of Compliance 

Notices issued by Compliance Officers. The statutory mediation and conciliation remit of the 

Labour Court under the Industrial Relations Acts, 1946 to 2004 will not be altered by the new 

arrangements. The Blueprint robustly defends the role o f the Labour Court in the past, and argues 

on a number o f levels that it is best placed to take on the responsibility o f being the appellate 

court for employment disputes, and to perform a dual function in the resolution o f both conflicts 

of rights and conflicts o f i n t e r e s t . T h e  opinions of user representatives are directly odds with 

the Department’s proposed designation of function. As mentioned above, 82 o f 103 

participants in the writer’s survey supported removing the Labour Court’s current jurisdiction as 

an appeals body for certain statutory employment rights issues and leave it to only adjudicate on 

industrial relations issues. The Blueprint acknowledges that “some concern was expressed at the 

appropriateness o f assigning the appellate role in all employment rights case {sic) to the Labour 

Court” but points to the Labour Court’s substantial role in resolving employment rights

For a discussion tlie legal aspects o f  reasoned decision-making, see above, at 192 for consideration o f  in a UK 
context, and see also, the section Reasoned Decisions in the last chapter, at 353.
*■' Blueprint, at 19.

Blueprint, at 28.
See 228.
Blueprint, at 28.
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disputes in recent decades,*"^ and to the fact that nowadays 30%  o f the C ourt’s case load involves 

employment rights matters, which, in workload terms, am ounts to 50%  o f the C ourt’s time. The 

Department argues that, despite its initial purpose o f  industrial relations dispute resolution, the 

Labour Court has also been successful and com petent in its role as a resolver o f  conflicts o f  

rights.

The Departm ent also argues that very few decisions o f  the Labour Court on em ploym ent 

rights issues are appealed to the High Court, and fewer still are overturned on appeal.

This general success and com petence as an institution is reflected in the w riter’s survey o f  

user representatives with satisfaction being expressed in respect o f  all four facets o f  the Labour 

Court queried.*^* The Department says it considered "the possibility o f  having specialist divisions 

to deal with employment rights issues, with other divisions dealing with industrial relations 

issues” but decided that this “could lead to inefficiency, rigidity and delay that would seriously 

impede the ordering o f  the Court’s business and its efficiency” and that there was “no evidence... 

that the Labour Court is impaired in dealing w ith em ploym ent rights m atters by its concomitant 

remit in relation to industrial relations issues.”*"’ This m ove is contrary to the wishes o f  a num ber 

o f individuals and groups*^® who m ade subm issions to the Departm ent during the consultation 

process advocating a delineation o f  dispute resolution roles between industrial relations and 

employment rights. The Department says each Court m em ber “should be available to undertake 

any work within the C ourt’s jurisdiction." but that the Chairm an “can. w here appropriate, assign 

members with particular experience or expertise to particular cases.” The new approach 

proposed for the Labour Court echoes the approach taken by the Ontario Labour Relations Board, 

considered earlier in the thesis, which offers a mixed dispute resolution service for both industrial 

relations issues and employment rights issues, w ithout this appearing to be an issue or point o f  

contention.®^' It remains to be seen w hether the Labour Court, in a scarcely revised state in tenns

T hey are adm in istrative and claim s p rocessing  services, com petence  o f  ad jud icato rs, quality  o f  w ritten  ju dgm en ts, 

consistency o f  judgm ents. For a full overview  o f  the  L abour C o u rt's  functions under em ploym ent righ ts leg islation , see 

C hapter 1, at 28.

Blueprint:
M ost o f  the  statutes for w hich the L abour C ourt already has appella te  ju risd ic tio n  are based on D irectives o f  

the European U nion. C ases under these sta tu tes regularly  invo lve com plex q uestions o f  N ational and 

E uropean law. O ver m any years the  L abour C ourt has dem onstra ted  a capacity  to interpret and apply  th is 
body o f  law  in its decisions. T he C ourt issues detailed  and reasoned  w ritten  decisions in w hich  the  legal 

issues arising  are identified , analysed , d iscussed  and app lied  to the  facts o f  the case.

B lueprint, a t 29.

Ibid, at 30.
See above, at 133.

B lueprint, at 30,
™  T hese include influential and sizable bod ies such as the  Law S ociety , the E m ploym ent B ar A ssociation , the 

E m ploym ent Law  A ssociation  o f  Ireland and IBEC. For a full list and descrip tion  o f  v iew s on this issue, see above, at 

295.

B lueprint, at 30.
For a description o f  the O ntario  Labour R ela tions B o a rd 's  w ork, see above, at 208. In terestingly , in an interview  

w ith the writer. Leonard M arvy. so licito r for the O ntario  L abour R elations B oard  expressed  surprise that delineation  o f  

these functions w as a debate  in Ireland, and said that ad jud icato rs at the  O ntario  L abour R ela tions B oard  straddled  th is 

dual role on a daily  basis.
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o f adjudicative capacity, other than an increase in num bers by one division, will have the 

necessary resources to deal with a considerable influx o f different claims.*^^

There is also a question mark over the Labour C ourt’s com petence as the sole appellate 

body. The Labour Court will venture into uncharted waters, adjudicating at a level o f  crucial 

im portance in a far broader range o f  claims than it currently presides over, hi terms o f 

jurisdiction and function, the Labour C ourt’s role will change fundamentally. For instance, it will 

have full appellate jurisdiction to hear cases concerning term ination o f  em ploym ent disputes -  a 

com plex, legalistic area o f  em ploym ent law.*^'' The Labour Court will be tested on its ability to 

apply and interpret the application o f  Irish and European law at a very high level. It rem ains to be 

how  the proposed twelve m em bers at the Labour Court will cope with the suggested 56% influx 

in d e m a n d , a n d  whether they will perfonn their functions to an appropriately high quality, 

despite the absence o f  a requirem ent that the adjudicators them selves must have a legally trained 

background.

P ro ced u res  at the l a b o u r C o u rt

A common application time limit o f  42 days from the date o f the first-instance decision shall 

apply. There is no mention o f  criteria under which time limits may be extended. The Department 

remark that the Labour Court should not become involved simply “to give the case another 

run” *̂  ̂and that it is important that such a service be only available:

where there is a genuine belief by one o f the parties that the W orkplace Relations 

Com m ission A djudicator should have exercised his or her judgem ent differently and in a 

manner that would have delivered a different outcome to the case.*’’

Applicants must, therefore, provide specific grounds o f appeal -  the Labour Court can exam ine 

w hether there are in fact grounds on which the appeal can proceed to hearing. There is mention 

that the Chair and Deputy Chairs can ‘"sit alone in m atters such as ... exam ining the m erits o f 

certain appeals.” *̂ * This suggests that this is the mechanism for deciding w hether to allow an 

appeal application to be heard or not. It is unclear w hether the Court will be obliged to host this 

self-described prelim inary hearing upon application o f an appellant. It is also unclear w hether this 

decision is appealable or review able, or whether parties will be able to make subm issions upon 

notification o f  the proposed decision not to hear the appeal.

The B lueprint says, at 27: “ A prelim inary analysis o f  the po tential increase in cases p resen ting  to the L abour C ourt 
as a result o f  the re fonn  p rocess ind icates a possib le  56%  increase ." The M in is te r 's  S ubm ission  to the O ireach tas 

C om m ittee, at 10 says that "the L abour C ourt w ill be given the necessary  additional resources to fulfil th is  ro le .”

F or further critical analysis o f  the  L abour C ourt ac ting  as a d ispu te  resolu tion  body fo r em ploym ent righ ts-based  
issues, see above, at 2 .7 .2  Issues o f  rem it and legalism , at 135.

B lueprin t, at 27.
B lueprint, at 27.

^^Ubid.
B lueprint, at 28.
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Also, the issue of whether a fee or deposit (or both) for lodging an appeal should be 

introduced is “under consideration.” *̂ ’ The Department comment that any fee would be an 

administration fee and would not represent the cost of providing the service. On the issue of the 

proposed deposit currently under consideration, the Department comments;

Any deposit, while not being prohibitive, would need to be meaningful and would be 

refunded to the applicant unless the Court found the appeal was without good cause. For 

example if  the Court believed the appeal was unnecessary, improper, vexatious or 

misconceived they would be empowered to retain all or part of the deposit.*'"

The Department does not specify whether proposed fees or deposits for a hearing at the Labour 

Court will be discretionary or mandatory.

The details on mechanisms deciding whether appeals should be heard and details on fees and 

deposits for Labour Court are as o f yet undetennined. These details are important to assess 

whether natural and constitutional justice is preserved.

Provision is made in the Blueprint for the Chair and Deputy Chairs to sit alone in matters 

such as “case management conferences, adjournment applications, examining the merits of 

certain appeals or similar routine applications thus freeing up the divisions to deal with contested 

cases.

Appeals will be de novo hearings held in public. The inconsistency o f whether hearings at 

first-instance and appeal are heard in private or public is commented on a b o v e . T h e r e  is no 

discussion in the Blueprint as to why appeal hearings are held de novo. This is not the case at the 

equivalent Employment Appeals Tribunal in the UK. Full de novo hearings are more time 

intensive than appeals only on a point of law, and effectively offer an entire re-run of that which 

has been given full consideration previously. It is submitted that given the quite infomial and 

relatively low-level adjudicative dispute resolution processes at the WRC (ie only one 

adjudicator, who is not necessarily legally qualified, and who has discretion to detemiine 

procedures at hearing), a full appellate hearing by a tripartite panel is a necessary complementary 

mechanism in these circumstances. The Department’s approach to the two-tier system appears to 

be to offer a flexible, infonnal first-instance adjudicative dispute resolution service at WRC 

Adjudication, followed by an effective ‘replay’ of the case at a more formal higher institution, the 

Labour Court, should this be necessary. This is markedly different to the more robust, formal 

system in the UK, which comprises a tripartite panel at the Employment Tribunal with a legally

Ibid. at 27.
On a comparative note, in UK, the maximum deposit for Employment Tribunal hearings recently increased from 

£500 to £1000 on 6 April 2012.
Blueprint, at 27.
Ibid, at 28.
See above, at 253.
This is considered below, at 259.
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qualified chair, which is complemented by a further robust Employinent Appeals Tribunal, which 

will only hear appeals on a point o f law.*''^ The wisdom o f the approach taken by the Department 

over the UK approach will become apparent in time, when the number o f appeals challenging 

decisions o f WRC Adjudicators emerges over the forthcoming years.

Determinations of the Labour Court can be appealed on a point of law to the High Court, 

thereby satisfying constitutional requirements under Article 34.3.1°.

Enforcement o f Awards

The complainant may apply to either the WRC or to the Labour Court for a Determination Order. 

If the relevant body is satisfied that an award remains unimplemented such an order will be 

granted. The Determination Order may be enforced either by civil proceedings or criminal 

prosecution or both. Such proceedings may be brought by the party concerned or by the Director 

of the WRC to the District Court.

In addition to securing the criminal prosecution, where an amount of money is owed by the 

non-compliant employer, the Director will have the power to seek a Compensation Order in 

respect of the moneys due. Finally, the legislation will make it mandatory -  other than in specific 

exceptional circumstances -  for the District Court to award the Director’s costs in bringing the 

prosecution.

5.4.3 Governance and Personnel at the Institutions 

Qualification, appointment and training o f  adjudicators

A very important contributory factor to the quality of adjudication is who the adjudicators are in 

the first place, and the rigour o f the appointments process to that post.*"*’

The success of the refonned system depends not just on the structures of the institutions 

themselves and their dispute resolution methods, but also on the quality and competence of the 

personnel, particularly the dispute resolvers themselves, charged with various tasks within the 

framework. The Blueprint explains in varying degrees of detail who the personnel charged with 

resolving disputes will be, what qualifications they must have to be appointed, and what training 

they will receive.

For an explanation  o f  the U K  T ribunal structu re, see above, at 194.

D epartm ent o f  Jobs, E n terprise  and Innovation. “ B lueprin t to D eliver A W orld-C lass W orkplace R e la tio n s S erv ice .’' 
at 66.

C onsider, as a com parative exam ple, the h ighly  soph istica ted  and com petitive p rocedure  fo r app o in tm en ts  to U K  
em ploym ent d ispu te  resolu tion  institutions. See d iscussion  o f  the  U K  Judicial A ppoin tm ents C om m ission , at 185.
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V o rk p la c f  Relati<»ns C om m ission 

The Blueprint explains:

The Services o f  the W orkplace Com mission and the Labour Court will be delivered by a 

com bination o f  Civil Servants o f  the Departm ent o f  Jobs, Enterprise and Innovation, 

officers appointed on contract (Labour Court M em bers) and people drawn from an 

external panel o f  adjudicators.*''*

W RC adjudicators w ill be assigned and recruited in two ways. The Blueprint says that upon 

establishm ent o f  the W RC “experienced and trained civil servants recruited and assigned in the 

normal way, will provide the vast m ajority o f  the workplace relations services including the early 

resolution, conciliation and adjudication services.” *''̂  The Blueprint further explains says that 

“the skills and experience o f  the Equality M ediation Officers and o f the existing panel o f  Rights 

Com m issioners will be utilised.” *̂®

In future, appointm ents to the post o f  W RC A djudicator will be by two methods; either 

"civil servants recruited/ assigned in the normal way or from an external panel form ed through 

an open and transparent system  [emphasis a d d e d ] . I t  appears that in the short to medium 

term, to establish the W RC, interim appointment processes will be applied to allow for 

adjudicative posts to be filled by reshuffling existing personnel, and from then on, new criteria 

and procedures will be prescribed for future appointments.

However, the future appointtnents processes appear to be only quasi-open and transparent in 

the sense that civil servants from the Department will, it seems, be prioritised for positions not 

just when the W RC is being formed, but going forward into the future. It is unclear w hether the 

two m ethods o f  appointm ent suggested will be procedurally separate. It is undeterm ined whether 

the “external paneP’*̂  ̂ referred to will be used for appointing candidates both internally and 

externally, and who, in fact, will be on the “external panel” interviewing, assessing and 

ultim ately appointing candidates for adjudicator positions. The Blueprint says that there will be 

“clear criteria w ith regard to the knowledge, experience and skills o f  WRC A djudicators” *̂  ̂but it 

is unclear what these criteria will be; w hether they will be abstract skill sets, or m andatory, 

tangible levels o f  work experience in particular fields, and whether such criteria will be applied 

across the board {ie both for internal and external candidates). The ultim ate decision o f  the 

Department on qualifying criteria for appointment to these central adjudicative posts will prove 

to be a contentious m atter, with the w ide range o f opinions and suggestions m ooted in the

B lu e p rin t, a t  33. 

B lu e p rin t, a t 33.

Ibid.
^^-/bid.

B lu e p rin t, a t 17.
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Consultation process.*^" This contention may particularly focus on whether W RC Adjudicators 

should be a legally qualified solicitor or barrister. It appears on the face o f  it, that this will not be 

a requirem ent. Also o f  note is that the existing practice o f  nom inated em ployer m em bers and 

trade union m em bers will be abolished, save for the four divisions at the new, appellate Labour 

Court. At the EAT, which has first instance adjudicative function in an array o f  claims generally 

pertaining to m atters concerned with termination o f  em ploym ent, 41 trade union m em bers and 41 

em ployer m em bers are currently on the panel o f  adjudicators for tripartite hearings. It is not clear 

what will becom e o f  these m em bers, and whether they will be reassigned, or considered for 

appointm ent as W RC adjudicators, given their inherent affiliations with either trade unions or 

em ployers, and given the absence o f such tripartite panels at the WRC.*^^

Although there are suggestions throughout the Blueprint that appointm ents to the W RC will 

be “open and transparent,”*’  ̂a num ber o f core issues substantiating this claim  rem ain unclear. It 

is also worth noting that the M inister is ultim ately responsible for appoindng W RC A djudicators. 

Arguably, this is contrary to the Departm ent’s objective o f  a truly independent dispute resolution 

body.^”

It should be kept in mind that W RC adjudicators will have a considerably w ider first- 

instance adjudicative rem it than their forum-specific predecessors in existing em ploym ent dispute 

resolution bodies. The new adjudicators will be responsible for presiding over a very w ide scope 

o f  em ploym ent rights and industrial relations disputes, and in many instances will be adjudicating 

on com plex, m ulti-faceted legal and industrial relations issues. The new W RC adjudicators will, 

it appears, largely be assigned and recruited from an existing pool o f individuals w ithin the 

Departm ent, and rem aining positions will be filled externally from an as o f  yet undeterm ined 

process. W hile it is understandable that existing expertise m ust to some extent be utilised, it 

rem ains the case that the competence o f adjudicators at existing institutions, in particular the 

com petence o f  Rights Com m issioners, has been criticised considerably by user representatives.*’* 

The apparently haphazard assignm ent o f  individuals to this central adjudicative function and the 

future appointm ents system, as it is described in the Blueprint, m ay not on the face o f  it am ount 

to best practice to ensure the highest standard o f  appointees. The approach is in contrast to the 

m echanism s provided by the Judicial A ppointm ents Com m ission in the However, in the

final analysis, the reform process is still not com plete and it m ay com e to pass that the 

D epartm ent will provide a robust, discerning appointm ents process, with m inim um  criteria set for 

to be considered as W RC Adjudicators. However, it appears that in the m edium  term, in term s o f

See below. Qualifications, at 298.
Indeed, the Blueprint mentions, in relation to appropriate governance o f the new institutions that there should be a 

“level o f  independence from stakeholder influence in decision making." at 31.
Blueprint, at 17.
For further consideration o f the issue o f independent dispute resolution, see in the concluding chapter:

Governance o f  the Bodies and Appointment o f  Adjudicators, at 357.
See results o f  w riter's survey o f  user representatives on perceptions o f  the individual fora, above, at 105.
For a detailed description o f  the UK Judicial Appointments Com m ission's methods o f  appointing adjudicators to 

the Employment Tribunal, see 185.
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personnel, the W RC will essentially be a rearranged com posite o f individuals assigned from 

existing fora. Although training will be provided, it rem ains to be seen whether current, forum- 

specific adjudicators will successfully make the transition to coping with the increased 

jurisdictional rem it and heightened flexibility that the position o f  W RC A djudicator will demand.

l.abour C ourt

As mentioned above, the tripartite adjudicative panel structure will be retained, with a Chair or 

Vice Chair flanked by ordinary members; one em ployer m em ber and one trade union member. 

The Blueprint says that “ [f|uture appointments to the posts o f  Chairm an and Deputy Chair o f the 

Labour Court will be through an open and transparent system in keeping w ith recognised best 

practice in public a p p o in tm e n ts .O r d in a r y  M em bers “will be selected through a selection 

process based on merit from a panel o f  candidates put forward by representatives o f  employer 

representative groups and trade unions.”®̂ ' No further detail is provided as to who will interview 

candidates and what the appointments process will entail in a practical sense. Appointments 

m echanism s to the Labour Court discussed in the Blueprint are prospective. The existing three 

divisions at the Labour Court will continue in their role. No assessment or m inimum qualifying 

criteria are to be required o f  these individuals. The Blueprint says that, for future appointm ents to 

the Labour Court "[c]lear criteria will be established with regard to the qualifications, knowledge, 

experience and skills o f appointees to ensure an appropriate balance o f  industrial relations, 

employment, legal and adjudicative skills and e x p e r i e n c e . I t  is notable that it appears that no 

minimum legal qualification or experience is required o f  Chairs or Vice-Chairs. This is 

regrettable. Labour Court hearings with its new, proposed functionality can, and often will be 

very complex, and worth considerable amounts o f  money. The Labour Court is the ultimate 

arbiter o f fact, and save for an appeal on a point o f  law, decisions cannot be changed or reversed. 

Taking these factors into account, it seems pragmatic and in line with common practice in other 

jurisdictions and indeed in domestic courts with sim ilar m onetary jurisdiction, that Chairmen or 

Deputy Chairmen should have minimum legal qualifications to be appointed to the role.

Furthermore, like the appointment o f W RC adjudicators, the M inister is ultimately 

responsible for appointing Labour Court m em bers. A long sim ilar lines, it could be argued that 

this is contrary to the D epartm ent's objective o f a truly independent dispute resolution body. This 

is a particularly pertinent issue at appellate level given that the Labour Court is the final arbiter o f 

employm ent disputes, save for an appeal on a point o f law.

Blueprint, at 34. 

Ibid.
Ib id , at 26.
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Governance o f  the Workplace Relations Commission and the Labour Court

The Blueprint says that good governance o f  the new institutional fram ew ork will secure best 

value for money and will allow for ‘'sufficient levels o f  independence to operate impartially and, 

in its design, be seen to operate w ithout undue influence from the M i n i s t e r , t h e  Department, 

individual em ployers, em ployees, those representing them or any other party 

The D epartm ent’s plan is for both the W orkplace Relations Com m ission and the Labour Court to 

be established as Offices o f  the Department o f  Jobs, Enterprise and Innovation and for the 

D epartm ent to provide a statutory Board for the W RC, but n o t for the Labour Court.

The W RC Board will be a statutory Board, appointed by the M inister and will comprise a 

chairperson and eight ordinary members. There will be a Chairperson o f  the Board, appointed for 

a non-renew able term o f  5 years, some ordinary m em bers will be appointed for two year terms, 

renew able, while others will be appointed for three year terms, renew able. The ch ief officer o f 

the WRC shall be the holder o f  the statutory office o f  ‘Director o f  the W orkplace Relations 

C om m ission’ and will be appointed by the M inister following the holding o f  an open 

accom m odation for the position.

The Department suggests that the WRC Board “provides a necessary buffer between the 

M inister and quasi-judicial decisions and operational m atters while at the sam e time conferring 

an appropriate level o f  executive oversight with appropriate input from stakeholder interests.’’̂ ^̂

Quasi-judicial tribunals and institutions generally operate under the auspice o f  the relevant 

Departm ent, and there is generally a tension between departmental influence over such an 

institution and the need for the institution to retain an appropriate degree o f  independence from 

governm ent function. The solution here arguably does not strike the correct balance, and 

institutional independence is not given sufficient weight.

First, the logic o f  providing one statutory Board for the first-instance body, but not providing 

same for the appellate body is questionable. Why is providing a “buffer” (w hich the Departm ent 

deems “necessary” ) only an issue that must be considered at the first-instance body, but not at the 

appellate body? The Departm ent suggest that there is no need for a statutory board for the Labour 

Court, because heretofore, the Court has m anaged without one. M inister Bruton remarks 

separately “ [w]e must not cling to institutional arrangements that stand in the way o f  a better 

service.” *̂  ̂A rguably, the D epartm ent’s view on this m atter is doing ju st that and is entirely 

retrospective. It does not take into consideration the significantly different and enlarged rem it

It is perhaps contradictory and dichotomous for the Department to be concerned with the independence o f  the 
institutions, yet consider it appropriate that the M inister should be charged with the task o f  appointing adjudicators to 
them.

Blueprint, at 31.
Ibid.
M inister for Jobs. Enterprise and Innovation. Richard Bruton's TD address at the opening o f  the High Level 

Conference on the Resolution o f Individual Employment Rights Disputes, UCD School o f  Law, 1 July 2011, 
http://w ww.workplacerelations.ie/en/media/Address% 20by% 20M inister% 20Richard% 20Bruton% 200107! I.pdf 
(visited 18 April 2012).
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which the Labour Court will be faced with post-refonn as the sole appellate court for over 100 

pieces o f  employm ent rights and industrial relations legislation.

Second, the D irector o f  the W orkplace Relations Com m ission will be appointed by the 

M inister following the holding o f  an open com petition for this position. However, this 

arrangem ent shall not apply to the appointm ent o f  the first Director. Given that tenure for this 

position can be held for up to a maximum o f 10 years, it appears that for the near future, the 

person charged with the task o f  running the W orkplace Relations Com m ission will be selected in- 

house, w ithout the transparency or open com petition that the Departm ent is keen to em phasise as 

being a hallm ark o f  the reforms.

Third, it is possible that the true impact o f  the proposed Board o f  the W orkplace Relations 

Com m ission m ay be quite lim ited, given its proposed structure and remit. As m entioned above, 

the M inister will appoint m embers to the Board, which will com prise a tripartite board 

representative o f  employers, trade unions and appropriate M inisterial nominees. The M inister 

will therefore hold considerable pow er over the Board in terms o f  all appointm ents and 

nom inations to it. in terms o f the composition o f  the Board, doubts have been raised o f the 

significance o f the role o f  the social partners in employment dispute resolution and w hether their 

representation is a true reflection o f the Irish workforce.*^’ It seems sensible, how ever, that these 

stakeholders are afforded some means o f  input into the system, given their still significant role in 

workplace relations. This role on the Board should be seen in light o f  their presum ably lessened 

influence overall w ithin the refonned system, w ithout ordinary m em bers presiding at the EAT.

The day-to-day functioning o f the Board is not entirely clear on issues such as how often it 

will meet and to what extent it will have the pow er to change processes at the WRC.

The Blueprint com m ents that “The Board will have important statutor>' functions in relation 

to the business plans, work program m es and serv'ice design and delivery including the 

preparation o f  statutory codes o f  practice o f  the W R C . T h e y  will have responsibility for 

developing a three-yearly Strategy Statement, subject to M inisterial approval. The Board will 

also be required to prepare an annual W ork Programme. The purpose o f this will be to “ensure 

that the W RC deploys its staffing and other resources to good effect through definite well- 

planned work program m es aimed at achieving strategic objectives set out in the Strategy 

S tatem ent.'’*''’ The Board will also publish an Annual Report.

There does not appear to be any role for any external input on this Board such as an 

independent overseer, or a role for consultancy to assist in adm inistrative m anagem ent.

A s described  earlier in the thesis, M ichael D oherty asks w hether the social partners have  a ro le to play given the 

low ering represen tation  rate o f  the social partners in recent years. F or a m ore detailed  descrip tion  see above, at 128, o r 
M ichael D oherty. “ Institu tional C hallenge: 1 ribunals. Industrial R ela tions and the L aw .’' (2009) 2 E LR  70, at 88.

*** B lueprin t, at 32.
M in is te r 's  Subm ission  to the O ireachtas C om m ittee, at 17.
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5.4.4 Second Round of Departmental Consultation: Feedback on the Blueprint’s Proposed 

Reforms

Following the publication o f the Blueprint, the public was invited to make submissions 

commenting on the proposals. The Department received 32 responses and published these in a 

document entitled “Blueprint Consultation Responses. June 2012” .*™ The following outlines the 

commentary of submitters on the major issues that arose.

Issue Name Submission*^'

Whether the 

proposals can 

realistically 

achieve the 

efficiencies they 

purport to 

provide:

Barry Sheehan “I find the aim o f obtaining a hearing date within 3 months 

of the complaint being lodged as very aspirational.

Unless there (sic) are a raft of appointments to the 

Adjudication Service o f the Commission, I cannot see how 

this can be achieved in practice, especially in the current 

climate. Accordingly, there is an urgent need to confer 

upon the proposed Commission statutory injunctive powers 

so that interim relief can be granted pending the 

hearing.” *̂ ^

Whether legal 

costs should be 

awardable, and in 

what

circumstances;

Barry Sheehan “ ...the power to award costs should be available to the 

Commission in respect of indigent complainants and also 

as a penal sanction.”*’^

Whether the 

proposed 

adjudicators will 

have suitable 

expertise:

Barry Sheehan Registration Service should filter and divert the more 

legally complex and technical complaints to the 

solicitor/barrister adjudicator members o f the Commission, 

as distinct from civil service members, so as to reduce the 

potential workload of the Labour Court in correcting errors 

of law.*’''

Sophie

Crosbie

“The danger is that if you make the jurisdiction too broad, 

you will reduce the potential quality o f the decisions.”*’^

Cathy

Maguire BL

Suggests that the employer and employee representatives 

and deputy chairpersons of the Employment Appeals

This document is available from: 
http://ww w.workplacerelations.ie/en/m edia/Blueprint% 20Consultation% 20Responses% 20M ay% 202012.pdf (visited  
15 August 2012).

A ll page references are to “Blueprint Consultation Responses. June 2012."  
http://ww w.workplacerelations.ie/en/m edia/Blueprint% 20Consultation% 20Responses% 20M ay% 202012.pdf (visited  
15 August 2012).

At 4.
At 5.
At 5.
At 7.
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Tribunal are not to be retained “ is to be regretted. ...legal 

expertise o f  A djudicators must be a priority.”*’^

Kate T 

O ’M ahony

“ ...th is  (W RC A djudicator’s function) decision-m aking 

process is being devolved, for the m ost part, on lone civil 

servants who have no experience in industry or law.” ’̂’

W hether the 

proposed criteria 

for extending the 

time limit for 

making claim s is 

correct:

Sophie

Crosbie

“ ...needs to be somewhere between the existing 

exceptional circum stances and reasonable cause test.” *̂ *

W hether the 

bodies proposed 

are suitably 

independent of 

each other:

Legal Island “We fear that creating these ‘Chinese w alls’ may not be 

enough to dispel the perception with employers in 

particular that the W RC is an em ployee-friendly 

organisation rather than neutral.” *’’

W hether there 

should be a fee 

for using the 

proposed bodies:

Legal Island Comment that they are not convinced that a fee is 

necessary or economical.®*”

Equality and 

Law Alliance

Suggest that fees act as a barrier to those without means 

and will serve as a disincentive to those already concerned 

about the risk o f taking a case.**'

Richard

Grogan

Suggests that fees should be refunded in circumstances 

where the applicant is successful or settles the m atter 

through the Early Resolution Service.**^

Letterkenny

General

Hospital

Advocate and strongly support a fee being levied on 

applicants**^

SIPTU Fee should not be im plem ented.****'’

MRCI “We strongly recommend that this fee proposed will not be 

imposed.”**̂

876 At 155.
877 At 164.
878 At 6.
S79 At 9.
880 At 12.
881 At 60.
882 At 29.
88.^ At 16.
884 A t 89.
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Sinn Fein “It is important that costs are not an impediment to a 

worker m aking a just claim and as such we oppose the 

introduction o f  fees and charges.”**̂

Equality

A uthority

“The proposal to charge a fee to access redress is a further 

disincentive to workers who are already econom ically 

d istressed ....”**̂

ICTU “Congress is opposed to a fee for m aking a com plaint as 

workers can often be in serious financial hardship at a time 

when they feel they have a legitimate com plaint.”***

EAT Ad Hoc 

Com m ittee

“ ...it is unjust that a w orker seeking to secure his rights 

should be charged a fee by the State. This would be 

particularly so in the case o f  dism issal and redundancy 

when they most likely will be in straitened 

circum stances.”**’

W hether the 

proposal is correct 

in suggesting first 

instance 

adjudication 

hearings should 

be hosted in 

private by default:

Legal Island The default position should be public hearings and the 

adjudicator should rule on exceptional requests for 

privacy. *''“

Cathy

M aguire BL

“There is no possible justification” for hearings to  be in 

private at the WRC. Describe this proposal as being “ [a]t 

odds with the proposal to publish all A djudicators’ 

decisions.” *̂ '

O ’Shea

Russell

“W here openness and transparency are to be bye-w ords o f 

the new  service, I would have reservations about the 

proposals that W RC hearings be held private.”*®"

Says that there is an “ inherent contradiction” *®̂ in that 

hearings will be in private but rulings will be published.



Kate

O ’Mahony

“The constitutional requirement to adm inister justice in 

public (art. 34.1) is ignored... The requirem ent in article 6 

o f  the European Convention on Human Rights to have 

hearings for determinations o f  rights in public is 

ignored.

Paul Teague 

and Liam 

Doherty

“Why should Rights Com m issioners/Adjudication hearings 

be held in public? W e are introducing an unnecessary 

additional dynamic into the dispute resolution process at a 

stage that should be characterised by inform ality. In our 

view, it should be only in very exceptional circum stances 

that such cases be held in public. O therwise we run the risk 

o f an informal dispute resolution service turning into a 

media c ircu s ....”*®̂

EAT Unfair D ism issals hearings should be held in public, not in 

private as is proposed - save w here there is good and 

sufficient reason for the case to be held in cainera. A public 

hearing is required under the European Charter o f  

Fundamental rights. Equally public hearings are often an 

incentive to the parties to “settle’' their cases in advance o f 

hearings to avoid "washing dirty linen in public’.*’^

W'hether the 

proposal for the 

W RC to decide 

whether a dispute 

goes to inspection 

or adjudication is 

a breach o f  access 

to justice on the 

grounds that 

individuals have a 

right to a hearing:

M ichael

M cNamara

“The M inister’s proposals appear to have taken insufficient 

account o f  the requirements o f  the Charter o f  Fundam ental 

Rights o f  the European Union. Article 47.”*’’

SIPTU Refers to the “draconian power shift from individual to the 

state” in selecting a forum {ie either inspection or 

adjudication)....*'**

A t 162. 
A t 189. 
A t 207. 
A t 19. 
A t 96.



IBEC “[W]e are concerned that the decision m ay be made in the 

absence o f  a full hearing, which may give rise to 

challenge.”*’’

Irish Nurses 

and M idwives 

Organisation

“ We strongly propose that if  an em ployee wishes to have a 

full hearing in respect o f  these m atters that this is catered 

fo r ....”’“

MRCI “This provision in the blueprint will have the unintended 

effect o f  preventing workers from pursuing their 

claim s.” ’®'

ICTU Says that this is a “possible breach o f  EU anti- 

discrim ination Directives and the EU Charter o f 

Fundamental Rights.”’®'

Comments on the 

proposed Early 

Resolution 

Service:

NERA

Advisory

Board

Early Resolution Officers should ensure that any settlem ent 

complied with the law and be aware that any agreem ent not 

compliant with legal rights would be unenforceable.’®'̂

Paul Teague 

and Liam 

Doherty

“The Blueprint proposes to transfer m ediation to an Early 

Resolution Service (ERS), who appear to be largely desk 

based claims adm inistrators, largely seeking to m ediate 

betw'een parties over the phone and via email. W e find this 

proposal astonishing. W e know o f no reliable evidence that 

suggests that adm inistrative/desk based m ediation is 

successfu l....”’®''

Com m entary on

enforcement

mechanisms:

Richard

Grogan

“ 1 would ask the M inister to consider that a decision o f  the 

Labour Court whether on appeal or for im plem entation 

would have the status o f  a Court O rder and that the 

employee would be entitled to lodge sam e with a Sherriff 

for collection with it having the sam e status as an 

Execution Order, that they could apply to R egister a 

Judgm ent against an em ployer by sim ply lodging a 

Certificate o f  the Registry o f  a Judgm ent in the High 

Court.” ’®̂

At 105, 
’“" A t  160. 

A t 167. 
A t 195. 
At 25.
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W hether the 

proposal that the 

W RC Registrar 

can reject claims 

is appropriate:

Kilkenny 

Council o f 

Trade Unions

Suggests that this “could lead to a com plete lack o f 

confidence in the entire system .” ’®̂

Equality and

Rights

Alliance

“Not every potential claim ant will have the requisite 

literary capacity to deal with w ritten subm issions or the 

resources to access to legal advice for this purpose.”’®’

Irish Nurses 

and M idwives 

Organisation

“ . . .a  decision to dism iss a hearing based entirely on written 

submissions would not afford an individual complainant 

full due process or fair procedure.

M RCI This favours parties w ith “greater resources, capacity and 

access to legal advice.”’®’

Sinn Fein “The right o f  a w orker to advance a case to the newly 

proposed W orkers Relations Com m ission must not be 

conditional upon the decision o f  a registrar.”” ®

W hether the 

proposals to 

appraise staff at 

the bodies is 

appropriate;

K ilkenny 

Council o f 

Trade Unions

“This could impede the objectivity o f  decision m akers.” ’ "

Cathy

M aguire BL

“It is im possible to see how certain ‘standards and targets’ 

can be set for an A djudicator w ithout im pacting upon their 

decisions.””  ̂ In particular, the subm itter is concerned that 

the A djudicator who is due to be review ed will rush cases 

to make quotas.

W hether the 

proposed pre- 

hearing

m echanism s are 

appropriate:

Peninsula

Business

Services

“ It is common practice in virtually every legal dispute that 

the p lain tiff and the respondent m ust make full disclosure 

o f all docum ents in their possession to the other side in 

advance o f  any hearing taking place. It is submitted that 

this should be introduced into the current system and it 

should apply to the extent that both sides must disclose

At 158. 
"“’ At 168.

At 173. 
’ " A t  52. 

At 156.
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documents even w here they are dam aging to their own 

case.” ’ '"’

W hether the 

proposed powers 

for the Labour 

Court to fiher 

appeals is 

appropriate:

IBEC “The ability to appeal a decision is a cornerstone o f the 

principles o f  natural justice  and fair procedures, and should 

not be restricted in this w ay.” '̂'*

Sinn Fein “The right to an appeal must be an absolute 

entitlem ent....

W hether the 

resources 

provided to the 

Labour Court will 

be sufficient:

IBEC “We are particularly concerned that the new ly expanded 

remit o f  the Labour Court will mean that the workload is 

increased to a level that m ay induce the Court to endeavour 

to limit its case load.”^‘̂

C om m entary on 

the provision of 

legal aid for 

disputes before 

the new bodies:

Northside 

Community 

Law Centre 

and Ballymun 

Community 

Law Centre

“ ...it is essential that legal aid is available for the parties 

who cannot afford to pay for their own legal advice which 

can be done by extending the scope o f  the Civil Legal Aid 

Act 1995 to cover representation at the W orkplace 

Relations Com m ission and the Labour Court.

W hether the 

proposed 

structures 

am ounts to further 

concerns that 

there are a 

‘m ultiplicity of 

fora’:

Paul Teague 

and Liam 

Doherty

The subm itters express “concern that the proposals run the 

danger o f  creating a new com plexity in the resolution o f 

employm ent dispute resolution by putting in place up to 4 

points o f contact for redress o f  rights-based complaints: (1) 

Registrar (2) Early Resolution Service (ERS) (3) 

Com pliance Officers /inspectors (4) Adjudication; In 

particular, we w orry that these alternative options risk 

triggering a new form o f confusion and claim shopping."’ '*

W hether the 

Labour Court is 

the appropriate 

appeals body:

Paul Teague 

and Liam 

Doherty

“ ...w e  would question the merits o f  locating all appeals 

within a single Labour Court structure with the same 

Divisions hearing all cases.'’’ '®

At 77. 
At 109. 
A t 173. 
A t 109. 
A t 141. 
A t 184. 
A t 187.
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General criticism: Employment

Bar

Association

“ It is a source o f deep dismay and disappointm ent to 

discover that it is proposed to im plem ent reform s w hich 

would constitute a fundamental underm ining o f  the rights 

o f  em ployees and employers in this country.

The blueprint details proposals to have claims and 

appeals dism issed without hearings; provides for private 

hearings; and for potential anonym ity in published 

decisions. To describe the proposed new system as “world 

class” is wholly wrong.” ^̂ °

Alternative 

recommendations 

for first-instance 

disputes:

EAT Ad Hoc 

Committee

“The current EAT structure can provide a ready-m ade 

com ponent w hich can easily be slotted into the proposed 

new  structure as the A djudication structure in the 

W RC.”"^'

Paul Teague 

and Liam 

Doherty

“ ...a ll rights-based com plaints to be referred to the Rights 

Com m issioner Serv'ice with a strong voluntary m ediation 

option to be available to the parties.

5.4.5 Conclusion on the D epartm ent’s Proposed Reforms

The Blueprint and M inister's Subm ission to the O ireachtas Committee together provide a 

relatively comprehensive outline guide to the D epartm ent’s proposed reforms. W hilst 

streamlining the structures to two bodies is generally accepted as a sensible and w elcom e 

departure from the existing system o f  fora, the com position and m echanics o f  these institutions, 

and the short to m edium -tem i solutions to realising this two-tier dispute resolution structure 

could pose problems. In sum m ary, particular concern has been expressed here on a num ber o f  

issues.

First, will the W RC dispute resolution services deliver a “world-class workplace relations 

service?" The W RC will deliver a com bination o f dispute resolution services. The establishm ent 

o f  an Early Resolution Service and the continuation o f  the Collective Conciliation Service are, on 

the face o f it, sensible prelim inary m echanism s to attempt to resolve disputes w here they arise. 

Critical to their success, however, are the personnel charged with the m ediating these services. 

The Service will depend on the quality, expertise and training o f ‘Case Resolution O fficers’. The 

limited description in the Blueprint seem s to suggest that ‘Case Resolution O fficers’ will take a 

relatively hands-off approach, only organising m eetings when necessary. This is not the practice 

in other jurisdictions, where, generally speaking, early resolution m echanism s entail a m eeting 

between the parties to facilitate an agreem ent through conciliation or mediation.

At 184.
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The W RC Adjudication Service is undoubtedly central to the functionality and success of 

the new system. Concerns have been expressed above as to whether privately administered 

adjudication by one adjudicator, who has discretion over procedures is a sufficiently robust 

means o f  ensuring that claims are resolved to users’ and the public 's satisfaction.

The proposed hybrid o f  inspections and adjudications for first-instance dispute resolution at 

the W RC is a novel structure. There is a question mark over whether an inspection regim e should 

m andatorily be charged with the task o f  resolving certain em ploym ent rights issues -  this may on 

occasion encroach on users’ preferences to go to an adjudicative hearing with a published 

outcome. It appears that employers who are found to be non-com pliant by m eans o f inspection 

m ay avoid public dissem ination o f their illegal activities.

Second, is the Labour Court fit for purpose as the sole appellate court, both in terms o f 

resources and expertise?

Third, concerns arise over the processes for appointing adjudicators and m inim um  criteria 

and qualifications required for the appointment to the posts. A lthough openness and transparency 

are central objectives o f  the Department, appointments to adjudication positions in the short to 

m edium -term  will largely be by way o f default reassignm ent o f  existing adjudicators, and future 

appointm ents w'ill, to some extent, be made from the internal pool o f  civil servants at the 

Department. The M inister will have the final say in appointing all adjudicators to the two 

institutions -  this raises an issue o f  independence, openness and transparency, particularly when 

the proposed appointm ents process is compared to its UK counterpart at the Judicial 

A ppointm ents Com m ission. On the basis o f the Blueprint, minimum criteria for consideration to 

posts (other than that o f Registrar o f  the W RC) are abstract, rather than based on definitive 

m inim um  levels o f  professional experience or qualifications.

Fourth, are the proposed new m echanisms for the inspectorate, infonnation and advisory' 

roles going to make any real change to levels o f  com pliance? The Departm ent seeks to develop a 

“culture o f  com pliance.” The proposed Advisory and Information Service (AIS) and Com pliance 

and Enforcem ent Service (CES) at the WRC are based on the existing philosophy o f reacting to 

non-com pliance, rather than proactively ensuring com pliance. While inspectors’ remit has 

changed, and new procedures allow for a more involved role in com pliance and enforcem ent, the 

advisory and inform ation roles rem ain limited to reacting to em ployers’ and em ployees’ needs. 

Prevention is better than cure in m any respects, and consideration o f  m ore proactive regim es in 

other jurisdictions such as Ontario, Canada could improve com pliance levels.

Fifth, the Blueprint outlines that a statutory board for the W RC will be established, but not 

for the Labour Court. The logic o f  this arrangement, based entirely on past experience, is not 

sustainable in its efforts meet the desired objective o f  credible levels o f  independence and good 

governance for the institutions in the future. The Labour Court will have an elevated status and a 

m ore influential role as the sole appellate court for em ploym ent rights and industrial relations

268



disputes. As such, its past successes w ithout oversight by a board are only relevant up until a 

point.

The com position o f the W RC Board, appointed entirely by the M inister, and relying on 

stakeholders and ministerial nom inees is also perhaps not entirely representative o f  present 

workplace relations in Ireland.

In the final analysis, the reforms proposed by the Department are to be com m ended in a 

broad, abstract sense. The emphasis on early resolution and the proposed two-tier institutional 

structure are both progressive m easures. However, the devil is very m uch in the detail. There are 

a num ber o f  concerns that arise in relation to the potential suitability, functionality, efficiency, 

quality and independence o f  the proposed system. Core elem ents o f  the reform ed system are 

potentially problematic; in particular the heavy reliance on:

a) Com pliance, infonnation and advisory services that are largely based on reacting to non- 

compliance,

b) the W RC’s first-instance dispute resolution hybrid m echanism s o f  inspection/ single 

panel adjudication, operating in private session as the best and most robust m.eans o f 

resolving m ulti-faceted, complex disputes, and,

c) a small Labour Court as the sole appellate body.

Further infom iation and output from the Departm ent m ay clarify some o f the concerns outlined 

above. However, on some fundamental levels, there are weaknesses in the proposed new  

structures that may jeopardise achieving a "w orld-class w orkplace relations service.”

5.5 Progress to date

M inister Richard Bruton TD announced plans in July 2011 for the design and im plem entation for 

a new regime for resolving em ploym ent disputes in Ireland. Progress has been made in 

developing this new system since July 2011. A dedicated Project Office was established, led by 

G er Deering, who was previously the Head o f  the National Em ploym ent Rights Authority. A 

Consultation Paper on the Reform proposals was issued, inviting responses on how the 

Departm ent’s objectives could best be achieved. 67 consultation responses were received from a 

broad range o f  organisations and individuals in the field. A Single Complaint Form for individual 

employment, equality and industrial relations disputes was developed and introduced. 

Previously there were 30 com plaint forms for various claims. A Single Point o f  Entry / Contact 

Portal for em ploym ent and equality related infonnation and complaint referrals has been 

established with the introduction o f  the W orkplace Relations Custom er Service U nit. The Unit 

has a dedicated website^^'' which is an interim  arrangem ent to act as the central website for 

infonnation on employinent rights and industrial relations and how to resolve em ploym ent 

disputes.

A vailable from  h ttp ://w w w .w orkp lacere la tions.ie /en /m ed ia /S ing le% 20C om pla in t% 20F orm .pdf 

h ttp ://w w w .w orkplacere la tions.ie /en /
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5.6 The New Complaint Form

The form is a PDF fonnat, electronically-based claim fonn which is filled out electronically by 

the applicant. There are drop down menus to select options and categories of disputes. There are 

‘info’ icons to guide the applicant as to what information is required by a particular part of the 

form. The fonn must then be printed out and sent to the Workplace Relations Customer Services 

Unit in Carlow.

The form certainly has basic merits and increased efficiencies over the previous system of 

claims forms. It eliminates the confusion and difficulties associated with having to select correct 

fornis from the plethora that were previously available. Over 100 possible first instance 

complaints previously involved selecting from 30 different complaint forms. The single 

complaint form has replaced these 30 f o r m s . I n  the second month of its operation, February 

2012, 70% of all complainants used the new fonn. It also provides a degree o f assistance to 

applicants through the provision o f pop-up information boxes on the form itself, explaining the 

role of the various fora, and providing information on certain elements and pre-requisites of 

breaches o f emplo>Tnent legislation.

The layout of the new single application form also facilitates a greater degree of control over 

the information that is asked o f the applicant than in previous fornis -  one must select categories 

and then subcategories of claims from an array of options -  eg for an Unfair Dismissal claim, one 

must select “ I was unfairly dismissed" or “ I had to leave my job due to the conduct of my 

employer or others at work." This is an example of the form working for the user in the sense that 

their problem is described to them in clear, non-legal terms, rather than the applicant having to 

research the parameters o f  constructive dismissal. For all claims, once a subcategory has been 

selected, applicants are asked to ‘’please outline in detail the specifics of your complaint.’’ Again, 

this is a positive step in that it provides an opportunity for the applicant to describe clearly the 

scenario leading to his/ her claim. This means more information is available to administrative 

staff processing the claim, and it should allow an adjudicator who will ultimately hear the dispute 

to have a broad understanding of the nature of the complaint and the circumstances that gave rise 

to it. This new application method may allow for administrative staff to filter out claims that are 

not sustainable on the facts, and where the claim does go to adjudication, the detailed 

descriptions of events from applicants of their complaint may save time at the hearing.

Obsen’ations on the Complaint Form

It is not an entirely online form -  although it must be filled out electronically it cannot be sent 

and filed electronically -  it must be printed, signed and sent by post to the Workplace Relations 

Customer Service Unit in Carlow. In terms o f fundamental levels of accessibility, there are 

restrictions. The form is internet-based, requiring relatively up-to-date PDF format viewing

Address by M r Richard Bruton. TD. M inister for Jobs Enterprise and Innovation. IRN Conference, UCD. 8 March 
2012, http://www.djei.ie/press/2012/20120308.htm (visited 12 March 2012).
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software, and requires printing out. However, Minister Richard Bruton has addressed this issue, 

suggesting that claims will be able to be filed entirely online in the f u t u r e . T h e  form is also not 

available in any language apart from English (including Irish).

Claimants are asked to select one forum for each complaint. For instance, for Unfair 

Dismissals claims, one must select ‘Rights Commissioner’ or ‘Employment Appeals Tribunal’.

Claimants are asked if  the company is in receivership/ liquidation. Perhaps this is a positive 

step if, in the future, administrative staff prioritise claims where the employer is in such a 

position; time is o f the essence when it comes to enforcing potentially successful claim against 

such companies.

Claimants are asked, but not obliged to answer the following questions:

Will you have a representative?

Is your employer/ respondent aware you are making a complaint?

For some claims, successfully completing the applications requires knowledge of quite specialist, 

legalistic language -  eg:

the distinction between re-instatement and re-engagement for unfair dismissal rem.edies -  

the applicant claiming unfair dismissal can select between these and compensation, 

an understanding o f the application of Registered Employment Agreements to particular 

industries. When claiming for a breach of a Registered Employinent Agreement, the 

following question is asked: "Please indicate why you believe that this is an activity to 

which the Agreement applies?”

knowledge of specialist terminology such as "regularising ‘acting up’ arrangements'’ for 

Industrial Relations claims.

Some applications require specialist knowledge o f certain aspects o f  employment legislation. For 

instance:

An option available under Whistleblowing claims is described as follows: “1 was penalised 

by my employer for refusing to cooperate with a breach o f the Protection o f Young Persons 

(Employment) Act, 1996.”

Similarly, a claim under the heading ‘Fixed Term Work’ is described as: “My employer 

failed to offer a written statement setting out the objective grounds justifying the renewal 

of a fixed-tenn contract and the failure to offer a contract of indefinite duration.”

The single complaint fonn is a work in progress, and some improvements on the original have 

already been made.^"* However, as outlined above, there are remaining issues.

Ibid.
In O ntario. C anada, c laim s against com panies in receivership  o r liquidation  are prioritised . W rite r 's  in terv iew  with 

Steven G rier. D irecto r o f  E m ploym ent P ractices B ranch, M inistry  o f  L abour o f  O ntario , S ep tem ber 2 0 1 1.
For instance, confusion  had arisen in som e areas o f  the form , w here  the language used to describe  p articu lar d ispu te  

categories o f  d ispu te  o r  rights b reaches m ay no t have accurately  reflec ted  the  p u rpose  o f  their co rrespond ing  leg islative 

p rovisions. For instance:
O ne com plain t head ing  under Term s and C onditions o f  E m ploym ent was described  as “ M y term s and conditions 

o f  em ploym ent w ere no t updated ." This descrip tion  w as an attem pt to describe in sim pler term s Section  5 o f  the Term s
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5.7 Submissions made to the Department of Jobs, Enterprise and Innovation

The following submissions were made on the basis o f a Consultation Invitation document being 

issued by the Department o f Jobs, Enterprise and Innovation.

The Minister outlined the following key objectives as being first, the resolution of 

grievances and disputes as close to the workplace as possible and as early as possible after they 

arise. The second objective was described as establishing a simple and efficient institutional 

structure offering: high quality customer service, including a single authoritative source of 

infonnation and a single entry point for claims. The structure would afford minimal scope for 

“forum shopping” and would respect differences between categories/types o f cases {eg disputes 

o f right and disputes o f interest) but not to the point where they are an overriding influence on 

structure. The third objective was to minimise the number of cases that present for resolution at 

fonnal hearings through active case progression and an increased range of interventions.

The Consultation document suggested that a two-tier structure would be the simplest 

structure organisationally, and asked whether dispute resolution bodies should be divided into 

channels, loosely delineated on the following spheres: disputes of interest {individual IR 

grievances about pay and conditions), disputes of rights {individual claims relating to statutory 

entitlements) and equality issues.

5.7.1 Two-tier structure

There was widespread support among respondents for newly refonned employinent dispute 

resolution systems to be based on a two-tier forum s t r u c t u r e . 50 respondents, including leading 

bodies such as SIPTU, IBEC and the Law Society supported such.

o f  Employment (Information) Act, 1994. However, that description was misleading. Section 5 o f  the 1994 Act 
provides that whenever a change is made or occurs in any particulars o f  your Terms & Conditions o f  Employment the 
employer shall notify the employee in writing o f  the nature and date o f  the change not later than 1 month after the 
change takes effect. However the description provided that "my terms and conditions o f  em ploym ent were not 
updated" failed to capture the meaning adequately in that it could have been misread as “I did not get updated terms 
and conditions o f  employment, which I thought 1 was entitled to, for whatever reason.’’ The description provided did 
not adequately describe the nature o f  the right provided by legislation -  that the employee was entitled to written 
notification  o f updated terms and conditions o f  employment.

In light o f  this, the wording was amended to “ I was not notified in writing o f  a change to my terms o f  
employm ent.’’

This reflected the views expressed b \’ representatives in the writer’s survey. See above, at 227.
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Fig 2.1: Agreement with proposed Two-Tier 
Structure

No
6%

Yes
94%

Law  Society Suggests that a tw o-tier structure em erge from  an am algam ation o f  “ the 

E m ploym ent A ppeals Tribunal, the Rights C om m issioner Service, the 

E quality  Tribunal, the Labour R elations C om m ission, the Labour C ourt and 

possib ly  N ERA  and the E quality  T ribunal” into a new  “E m ploym ent Rights 

D ivision” o f  the D epartm ent o f  Jobs, Enterprise and Innovation.

A nthony Kerr 

BL

A rgues “ lllhcre  is no rational case that can be m ade against the adoption o f  

an integrated tw o-tier m odel as a grounding princip le .” ’^'

A dvocates the introduction o f  a variation on the tw o-tier dispute 

resolution  body structure.

Proposes that the Labour R elations C om m ission com bines its resources to 

provide a m enu o f  first-instance adjudicative m echanism s.

The Labour C ourt and a “ restructured” E m ploym ent A ppeals Tribunal 

should provide dual avenues o f  appeal, w ith rights d isputes going to the latter 

and conflicts o f  in terest/ industrial relations disputes going to the Labour 

C ourt. Suggests that these two appellate bodies w ould sit as a tripartite body 

w ith perm anent chairs w ith suitable legal qualifications, in com pliance with 

the requirem ents o f  A rticle 6 o f  the E C H R .’”

Subm ission 1, at 1. NB: references in this chapter refer to subm issions under the relevant subm itter’s names. 
A ll subm issions are available from http.V/wH w.djei.ie/em plovm ent/rights/erirprojecl.htm
« ' A t 2 .

This. Kerr suggests w ould “bring about a resolution o f  the dispute w hether by the provision o f  advice, investigation, 
conciliation, m ediation or binding arbitration ( if  both parties agree) as appropriate.” Ibid.

Ib id
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A further appeal would lie to the High Court only on a point o f  law.

Also suggests that an alternative civil court route in addition to the above 

routes should be made available for the adjudication o f disputes.

Alternatives to the two-tier first-instance and appellate tribunal structure were suggested by some 

parties:

Irish Small and 

Medium 

Enterprises 

Association

A “four-tier” structure: an inspectorate body, pre-claim conciliation. Rights 

Commissioner and an Appeals Body.^^^

Cathy M aguire 

BL

One first instance body, and no designated appellate body. Appeals on a 

point o f  law should go to the High Court.

In any event it appears that the Department o f Jobs, Enterprise and Innovation have settled on the 

basis o f  a two-tier structure -  the Summary and Analysis Document o f responses to the 

Consultation concluded that the general consensus was that “the integrated two-tier model should 

be adopted as a guiding p r i n c i p l e . M i n i s t e r  Richard Bruton announced in early 2012 “I am 

more detenTiined than ever to proceed to a two tier structure ie a single W orkplace Relations 

Commission o f first instance and a separate appeals body.” ^̂ ^

5.7.2 Composition of tribunals

Opinions on the composition o f the tribunals differed on a range o f issues, including: whether 

there should be one adjudicator or three adjudicators, what dispute resolution methodologies! 

should be used, whether consultant adjudicators or experts could be introduced into the; 

adjudicative role in certain circumstances, and whether future judicial procedures should match' 

existing procedures.

On this point, Ken- says:
A complainant, as is presently the case with gender equality disputes, should be able to proceed directly in 
the Circuit Court by way o f  an Employment Law Civil Bill. There is no rational basis for differentiation 
between gender discriminatory dismissals, for instance, and unfair dismissal.

Ibid .

At 2.
At 4.
Department o f  Jobs, Enterprise and Innovation, “Summary and Analysis o f  Responses to the Consultation on the 

Reform o f  the State’s Employment Rights and Industrial Relations Structures and Procedures,” available from 
http://www.djei.ie/publications/employment/201 l/streamlining_consultations201 l/summary_and_analysis_of_reform. 
pdf (visited 14 February 2012), at 17.

See “Bruton Delivers on Employment Rights and Industrial Relations Reform,” available from 
http://www.djei.ie/press/2012/20120106.htm (visited 14 February 2012).
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On the issue of the composition of the first-instance tribunal, the Summary and Analysis of 

Responses to the Consultation says that “the majority of those who responded proposed that

hearings at first instance should be conducted by a single member tribunal.

Law Society There should be one adjudicator for first-instance hearings and three 

adjudicators at appellate level.

Anthony Kerr 

BL

As above.

Irish Hotels 

Federation

As above.

Pat Brady, 

Workplace 

Solutions

As above.

Barry Sheehan, 

Solicitor

As above.

Employment 

Law' Association 

of Ireland

Suggest that while the default composition o f the first-instance body could 

consist of one adjudicator, a tripartite panel o f adjudicators at first-instance 

could sit on certain occasions “to deal with cases that involve the submission 

of detailed evidence from witnesses.'"’''̂

Conor Stokes, 

Equality Officer

Suggests that there should be one adjudicator at both first-instance and 

appellate levels, but proposes that there would be capacity to expand the 

appellate court to three adjudicators in certain instances, based on the old UK 

immigration system.

Employinent Bar 

Association

Suggests that the first instance body should match the EAT model.

Highlights the EAT’s cost-effectiveness and low rates of appeal and

D epartm ent o f  Jobs. E n terprise  and Innovation. "Sum m ary and A nalysis o f  R esponses to the C onsu ltation  on the 

R eform  o f  the S ta te 's  E m ploym ent R ights and Industrial R ela tions S tructures and P rocedures." available from 
h ttp ://w w w .d je i.ie /pub lica tions/em ploym ent/20 l l/s tream lin in g _ co n su lta tio n s2 0 l I/sum m ary_and_analysis_of_reform . 

p d f  (v isited  14 February  2012), at 16,
Subm ission I . at 3.

A t 2 - 3.

At 6.
Subm ission 1, at 3.

A t 3.
’ ^ ■ 'A t 2 .

Stokes says:
E nable the  appella te  court to sit w ith three decision  m akers w ho can issue "starred" decisions w hich it 
considers to b e  o f  particu lar relevance and preceden t value. T his serves the  p u rpose  o f  p rov id ing  guideline 

decisions for both  the first and appellate  stages and assistance to p ractitioners w ho are adv ising  clients. 
A ppellate  decision  m akers and adm in istrato rs dealing  w ith appeals should  be  able to request a tripartite  court 

to sit w here they  deem  the issues to be  o f  p articu lar im portance o r  indeed , the initial ad jud ica to r m ay be  in a 

position  to ind icate  w 'hether such an expanded  appellate  body w ould  be  necessary  in the  event o f  an appeal.

At 4 - 5 .
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judicial review (183 o f the EA T’s determinations were appealed to the 

Circuit Court in 2010, and only 3 cases appeared in the High Court either by 

way o f ultim ate appeal or as a result o f  an application to the High Court for 

judicial review  o f  a decision o f  the EAT).^''’

They warn o f  a situation that could develop with one adjudicator first 

instance body ,’'** citing the exam ple o f  high levels o f  judicial review  o f 

matters on asylum  and im m igration from the Refugee Applications 

Com m issioner and the Refugee Appeals Tribunal.^''®

IBEC Suggest that a tripartite first-instance tribunal would be more suitable in 

certain circumstances o f  particular complexity, particularly unfair dismissal 

cases.®^°

The composition o f the new adjudicative bodies is a central issue that gave rise to a very broad 

range o f  opinions from respondents to the Consuhation. The refonners m ust give consideration to 

whether it is best to offer a legally robust tripartite panel at first instance, or whether the potential 

for increased flexibility and efficiency that a one-adjudicator dispute resolution body brings is to 

be preferred. Further analysis m ay be beneficial on the use o f  tripartite adjudicative panels in 

special circumstances.

5.7.3 Pre-hearing mechanisms and the use of alternative dispute resolution methods

An array o f suggestions were offered in relation to how  to manage and potentially resolve 

disputes before they go to full adjudicative hearing. A num ber o f  these suggestions w ere geared 

towards facilitating m utually agreed settlem ents between the parties.

IBEC Suggest com pulsory exhaustion o f  internal grievance procedures:

Claim ants should be required by statute to exhaust all internal grievance

procedures available before lodging any proceedings. Failure to exhaust

internal rem edies should be required to be considered as a factor in the

adjudicating body's decision, both in terms o f  w hether the claim should

succeed and in tenns o f  any rem edy or redress to be awarded.

At 9.
At 10.
See Catherine McGuinness. "Effective asylum reforms would reduce reliance on courts.’" The Irish Times, 2 

September 2011.
IBEC say:

Some cases are o f  such complexity in terms o f their facts or the law that they benefit from being heard by a 
panel o f  three adjudicators in the first instance rather than an individual hearing the case alone. Most o f  these 
cases arise under unfair dismissals legislation... in any one case where there are appeals under different 
pieces o f  legislation, this can give rise to considerable complexity and is more appropriate to be dealt with by 
a three-person tribunal rather than one adjudicator.

At 11.
At 22.
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Peninsula

Business

Services

Suggest that information regarding internal attem pts to resolve the dispute 

should not be compulsory, but information from such procedures may go 

towards assessing the validity and locus standi o f  the claim:

At pre-screening process there should be a request for information that 

will ensure the claim has validity and substance. This m ay necessitate 

requesting information from both parties such as m eeting or investigation 

m inutes and if  successful it would be referred to the next appropriate 

step.’^̂

Barry Sheehan Suggest com pulsory exhaustion o f internal grievance procedures.

Michael 

O ’Sullivan o f 

ARRA Human 

Resources

Suggest com pulsory exhaustion o f  internal grievance procedures.

Chartered 

Institute o f  

Arbitrators

Suggest “ incorporating, revisiting and standardising” m ediation provisions o f 

Statutory Instrument 146 o f 2000 -  Industrial Relations Act 1990 (Code o f 

Practice on Grievance and Disciplinary Procedures) (Declaration) Order, 

2000 as a means o f resolving disputes prior to full hearing.’”

Citizens

Inform ation

Board

Suggest “ reviewing and strengthening" the provisions o f Statutory 

Instrum ent 146 of 2000 -  Industrial Relations Act 1990 (Code of Practice on 

Grievance and Disciplinary Procedures) (Declaration) Order, 2000 as a 

m eans o f providing guidelines and/ or m echanism s for resolving disputes 

prior to full hearing.’ ®̂

Pre-hearing discourse, information seeking, and case management

Some respondents suggested that the new first-instance adjudicative body adapt a pro-active 

approach to case m anagem ent by seeking as much information about the com plaint as possible, 

prior to the scheduled hearing.

Em ploym ent 

Law A ssociation 

o f  Ireland

Suggests measures to improve the efficiency o f  claims-processing, 

particularly focussing on proactively assisting parties with infonnation and 

form -filling, but ensuring that such service is separate from the adjudicating 

personnel.’ ’̂

At 2.

’ - '- 'A t l .

A t 4.
T he E m ploym ent Law  A ssociation  o f  Ireland say:
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A rthur Cox 

Solicitors

Suggest that the first-instance body could host a ‘'preliminary m eeting” with 

the parties. The first-instance body should have special pow er to dictate 

procedures prior to hearing, and should be “empowered to require 

inform ation where it is not provided and should, i f  a case is proceeding, 

dictate pre-exchange o f subm issions and witness statements as may be 

necessary, depending on the case.”^̂ *

IBEC Suggests that “more formal case m anagem ent processes be introduced... 

which might narrow some o f the issues which are in dispute.” Assign an 

adjudicator to proactively seek out information on issues raised in the 

application for a hearing to sim plify m atters on the day o f  the hearing. Such 

m atters might include “jurisdictional points [such as time bar issues], or 

num bers o f  witnesses, or further details in relation to a claim w hich may be 

required to defend the claim .” This process would “bring parties together... 

where they may have an opportunity to discuss possible settlem ent.” ’^̂

Law Society Suggests cases could be graded according to their com plexity by m em bers o f  

the secretariat/ adm inistrative staff o f  the future bodies who would “have a 

knowledge o f  the relevant area o f  em ploym ent rights.”’ ®̂ Accepts that this 

would not be a completely accurate exercise but “nevertheless it would 

represent an early warning system ” which would allow com plicated cases 

with com plex issues o f  law to be identified at an early stage to be ‘’managed 

accordingly."’*'

M ore pro-active case m anagem ent o f  the more complex cases. The 

adjudicator assigned to the case should m eet with the parties to identify the 

legal issues involved, the factual evidence, w hether these issues can be 

agreed, and to set a date for subm issions on the issues. There should be a 

sanction for failing to com ply w ith the directions set down by the 

adjudicator.

Richard Grogan, 

em ploym ent law

Prelim inary hearings to clarify facts or issues, pending full hearing.'**’'

At first instance level, both sides to a d ispu te  o f  right should  have equal access to inform ation  and support at 
the  fom i-filling  stage. T his in form ation  and support shou ld  be  p rovided by an im partial adm in istra tive  o ffice  

w hose  personnel w ill be  d istinct from  those  w ho support and/or s ta ff  the  ad jud ica tive  function . This 
adm in istrative function  should  also actively  in tervene by te lephone o r in w riting  to clarify  the issues in 

d isp u te  and to en su re  that c laim s are prim a facie w ithin ju risd iction .
A t 2.

A t 10.

A t 23.

Subm ission  1. at 2.
Ibid.



solicitor

SIPTU Suggests conducting “ initial interviews” to attempt to facilitate settlem ent 

w ithout the need for adjudication.’*'''

Michael 

O ’Sullivan. 

ARRA HRD

Suggests an “audit type approach” to pre-hearing case m anagem ent whereby 

an officer at the first-instance body would require the parties, through desk 

contact, to provide summary statements o f  their respective positions. This 

should facilitate determ ining the appropriateness o f m ediation or conciliation 

or full hearing for the case.’^̂

The array o f  suggestions outlined above requires careful consideration. There is an obvious 

tension that can potentially give rise to actual or apparent bias i f  the one state entity attempts to 

facilitate settlement or provide informal dispute resolution measures at an early stage in the 

process, and then subsequently is charged with adjudicating and m aking a ruling on the dispute. 

The ideal o f blind justice might be called into question if  the adm inistrative, quasi-adjudicative 

and fonnal adjudicative functions are mixed.

ADR mechanisms

Opinions differed on the validity, place and scope o f  alternative dispute resolution m echanism s as 

a means o f resolving employm ent disputes within future state-provided machinery. There was a 

wide range o f  responses on this issue.

Bari7 Sheehan Suggests that ADR is unsuitable for employment disputes on the basis that 

“amicable solutions will be reached internally, if  at all.” ’*̂

Brian O ’Byme Suggests that ADR “should be put at the forefront o f  resolving employinent 

rights com plaints.”’*̂

Arthur Cox 

Solicitors

Encourage the use o f  ADR mechanisms in as far as is possible “at enterprise 

level and as an intrinsic (potentially compulsory) path before any formal 

adjudication.”

Suggests the following to develop a culture o f  alternative dispute 

resolution:

- an ADR clause should be a m ainstay in employment contracts,

- online, interactive infom iation about ADR as the preferred method

o f resolving disputes,

- employer and employee bodies should commit to promote and

At 28,

At 3.
A t 7, In an interview  w ith the w riter. O 'B y m e  suggested  that a m ediation service akin to the Equality' T ribunal's 

M ediation Service could w ork across the board. "T here is a possib ility  o f  ex tend ing  that [a M ediation  Service] beyond 

ourselves, but w e'd have to go into talks w ith all the o th er o rgan isa tions."

Subm ission 2. at 10.
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implement early ADR procedures and

- governm ent could undertake an “ADR pledge” by which

government departm ents and state bodies w ould, w here possible.

undertake ADR before initiating any formal em ploym ent process

such as disciplinary or legal proceedings.’*'*

Suggestions for Mandatory ADR

Citizens

Inform ation

Board

Parties should m andatorily be required to attend m ediation to re so h e  their 

dispute. “Some incentive or penalty may be required to ensure practical and 

efficient com pliance by all parties with such a requirem ent.” ’ ®̂

Nicholas Russell, 

vice-chair EAT

Suggests that compulsory m ediation should apply in unfair dismissals, 

disputed redundancies and equality cases.’™

Pat Brady, 

W orkplace 

Solutions

Suggests that whilst engagement with m ediation should not be m andatorily 

required, it should be the default dispute resolving m echanism  and that “there 

should be an appropriate adverse consequence for unreasonably declining to 

avail o f  m ediation, or unreasonably obstructing i t . . .” ’’ ' “Only in extreme 

circum stances should a party be excused froin doing so [relying on 

m ediation]. M ediation is helpful in almost all cases. An exception may be 

m atters related to bullying or sexual harassment, for exam ple.”” ^

Suggestions for Mandator}' ADR

M any respondents were keen to em phasise that while ADR m echanism s such as m ediation can 

play an im portant role in resolving disputes, they reasoned that ADR is and should be, by its 

nature, voluntary, and com pulsorily requiring parties to attend m ediation or conciliation may 

serve to only lengthen the dispute resolution process.

Departm ent o f  

Public

Expenditure and 

Reform

Suggests “obligatory mediation prior to the institution o f  a claim runs the risk 

o f  lengthening the process substantially which could be a negative outcome 

for both sides, em ployer and employee. If m ediation services are obligatory, 

lengthy waiting lists may ensue. This is in nobody’s interests. Also,

A t 3.

A t 6 -  7.

R ussell says that he is "unconv inced  that the provision o f  the op tion  o f  voluntar>’ subm ission  o f  d ispu tes to 
M ediation  w ould  see a sign ifican t up take" and that the in troduction  o f  com pulsory  m ed ia tion  w ill result in "a  

sign ifican t reduction  in cases com ing  before the body o f  First Instance.’’ A nd  that " rem o v in g  the o p tion  to refuse 

m ediation  overcom es "the reticence o f  a party to a conflict to be the one to propose M ediation  to the o th er fo r fear that 
there m ay be a percep tion  that such proposal m ight be interpreted as a 's ig n  o f  w eakness’.’' A t 8.

Brady does how ever accept that "in  the absence o f  costs being aw arded it is not im m edia te ly  o b v io u s w hat th is 

shou ld  be.”  Subm ission  1. at 1-2.
Subm ission  2 , at 5.
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mediation by its nature is m ore likely to succeed i f  both parties are willing
• • ««071participants.

Em ploym ent Bar 

Association

Says mediation by its very definition “cannot be m andatory.” It “ simply does 

not work unless both parties agree to engage w ith it in a bona fide attempt to 

resolve the dispute... It is clear that m ediation, while im portant, is not a 

solution to any more than a certain percentage o f  disputes. Moreover, 

mediation makes the process o f  resolving the dispute more leng thy ....” ’̂'*

Suggestions fo r  “Opt-out” ADR

A compromise o f  ‘opt-out’ m ediation as a first-instance dispute resolution m echanism  is 

suggested by some respondents.

Law Society M ediation should be offered in all instances on an ‘opt-out’ basis .... its use 

should he recom m ended. The Society believes that m ediation should not be 

made m andatory, as a num ber o f  com plainants and respondents will simply 

refuse to engage with it.’ '̂”’

Michael Doherty,

specialist

academic

Conciliation as well as m ediation should be m ade available and suggests 

these m echanisms should apply for all em ploym ent disputes on an opt-out 

basis.

Employinent 

Law Association 

o f  Ireland

M ediation on an ’opt-out’ basis on the model under the Employment 

Equality Acts whereby m ediation is offered as a default dispute resolution 

mechanism and a party must actively opt out o f  it. Suggest that “Rights 

Com m issioners have a useful role to play in supporting m ediation.”’’’

Peninsula

Business

Services

Advocates m ainstream ing m ediation, conciliation and arbitration options “in 

a m anner sim ilar to the current Equality Tribunal system .” ’’*

Richard Grogan Suggests the use o f  conciliation and/ or m ediation, but not arbitration. 

M ediation may be “extrem ely useful” in cases o f  unfair dismissal and 

redundancy.’”

Small Firms 

Association

Advocate the use o f m ediation as an option for all rights based complaints. 

Suggest that certain cases are less likely to be suitable for m ediation, such as

A t 3.

A t  7.

S u b m iss io n  1, at 3. 

A t  3.

A t  2.

™  A t  10.

” ’ A t l O .
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cases relating to dismissal for gross misconduct.

Irish Hotels 

Federation

Suggests that while support in the form of conciliation and/ or mediation 

services should be made available, they should be available for a limited time 

only - 4 to 6 weeks - to ensure the expeditious processing o f the claim to 

resolution.

Who should provide ADR services?

Chartered 

Institute of 

Arbitrators

Suggests that “one possibility is the creation of a panel of private, accredited 

mediators... parties shouldn’t have a role in selecting this mediator.” *̂'

Arthur Cox 

Solicitors

Suggests considering regional and local panels o f “external experts” by way 

of a tender process for ADR procedures to “work speedily and efficiently.” *̂̂

Law Society Existing personnel and resources could be used, and existing ADR practices 

at the fora at present could be put on a more formal footing; “A number of 

the Rights Commissioners already indulge in an ad hoc form o f mediation 

and the stall o f the Labour Relations Commission have extensive experience 

in mediating industrial relations disputes.” Mediators could be sourced 

externally, depending on the level of demand.’*̂

Pat Brady, 

Workplace 

Solutions

“A panel of mediators could be created from suitably qualified applicants and 

existing Conciliation (LRC) and Mediation (Equality Tribunal) services.” *̂'*

5.7.4 Should hearings be held in private or in public?’*'”̂

Respondents to the consultation held widely varying opinion on the issue o f whether adjudicative 

processes and rulings should be open to the public, or whether employment disputes should be 

resolved behind closed doors.

The “Summary o f Responses” paper showed quite divided opinions on this matter.

Should hearings be held in public or private?^*^

At 8 and 12.
At 2.
A t 12.

Subm ission  1. at 3.
Subm ission  2. at 5.

For critical analysis o f  ex isting  fo ra 's  approach  to th is issue, see above, at D ichotom ies in Public A dm in istra tion  o f  
Justice, at 61,

Ib id . at 53.
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First Instance in 
Private/Appeal 

in Public 
24%

Private
35%

This statistical analysis may not accurately reflect the true quantum o f interested parties’ views. 

For instance, leading bodies whose collective numbers represent a sizeable portion o f  those with 

a professional interest in employment law, including the Law Society, the Employment Law 

Association o f Ireland‘S*’ and the Employment Bar Association suggested that hearings should be 

held in public. This would suggest that the preference for the public administration o f justice is 

larger than the statistical analysis outlined above.

Law Society
— — ■■ ----------

Hearings should be held in public.

Employment 

Law Association 

o f Ireland

As above.

Employment Bar 

Association

As above. Consider the terms o f Article 6 o f the European Convention on 

Human Rights and Article 47 o f the Charter o f  Fundamental Rights o f the 

European Union.

Departinent o f 

Public

Expenditure and 

Reform

As above. “All such matters should be in the public dotnain.” '̂ '̂ '

Barry Sheehan Although a public hearing should be the default position for state-provided 

adjudication on employment disputes, in limited circumstances, hearings 

should be in private; for instance where “the claim involves the tendering o f 

commercially sensitive evidence, the disclosure o f which would be seriously 

prejudicial to the legitimate interests o f  {sic) employer.’’̂ '̂ ^

T h e  w riter is a  fo u n d in g  E x ecu tiv e  C o m m ittee  m em b er o f  th e  E m p lo y m en t L aw  A sso c ia tio n  o f  Ire lan d , an d  d ra fte r 

o f  its C onstitu tion . T h e  A sso c ia tio n  w as fo rm ed  to p rom ote  d isc u ss io n  and d eb a te  abou t em p lo y m en t law  and  

em p lo y m en t rig h ts  am o n g st th o se  w ith  a p ro fessio n a l in terest in the  p rac tice  o r  study o f  em p lo y m en t law .

’*** S ubm iss ion  2, at 1 1.

A t 2.

A t 10.
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Pat Brady, 

Workplace 

Solutions

Suggests that hearings be held in public by defauh but that “sensitive 

hearings” should be held in camera.

Employment 

Rights Alliance

Suggests that hearings be held in public by defauh but that protection in the 

form of privacy should be given to claimant individuals where claims involve 

matters of “particular sensitivity or privacy,” such as sexual harassment or 

disability. SIPTU also supported this approach in their submission.

IBEC First instance hearings in private, appellate hearings in public.

Small Firms 

Association

As above.

John Morgan, HR 

Forum

As above, but afford parties the discretion to determine that an appellate 

hearing also be conducted in private, where both parties mutually agree to 

such.^’^

Irish Hotels 

Federation

Private hearings at both first-instance and appellate levels.

Peninsula

Business

Services

As above.

Fiona O’Carroll, 

HR Professional

As above.

Richard Grogan Advocates a variation on the private administration of justice, suggesting that 

hearings be conducted in private, but rulings should be made public;

Factual reporting of the decision is one thing. There is no reason why 

a case that going on {sic) should be subject to comment in the 

newspapers before a decision is given. This is particularly so as 

parties may compromise or settle matters and there is no reason why 

either the employer or the employee in those circumstances should 

suffer unnecessary publicity when neither party is seeking it.’ ’̂

5.7.5 Streaming cases into specialist areas

Given the diversity of employment, equality and industrial relations legislation, the Consultation 

Paper asked for views on the potential for dividing up categories of dispute within the

A t 6. 

A t 28. 

A t 7. 

’’^ A t B .  
At 14. 

A t 10. 

’ ’’ A t 12.

284



institutional framework. The rationale behind this would be to use existing specialist knowledge 

o f certain adjudicators in the current system {eg Equality Officers’ specialist knowledge of 

employment equality disputes) and to develop specialist expertise in distinct areas, which would 

lead to more consistent and correct adjudication. There is also an argument that specialist 

adjudication in certain areas would help to develop efficiencies within the proposed adjudicative 

bodies.

IBEC Stream cases into specialist divisions according to subject headings at both 

first instance and appellate level. At first instance, stream into “specialist 

areas in their own right” under the following divisions:

Unfair Dismissals, Redundancy Payments and Transfer of 

Undertakings

Minimum Wage, Payment of Wages, Tenns of Employment 

(Infonnation)

Infonnation and Consultation, Safety, Health and Welfare at Work, 

Organisation of Working Time

Employment Equality, Maternity and Parental Leave claims 

Part-time Work, Fixed-term Work and Specified Purpose claims 

Referrals of disputes o f interest under the Industrial Relations Acts 

1946 to 2004 for conciliation, mediation or recommendation as 

appropriate.

There is likely to be crossover within these streams, at the outset of the claim 

being submitted, the body’s administrative service should request that the 

“applicant choose the stream most suited to the claims being brought as 

proposed above.”

Michael Doherty Suggests considering specialist divisions and adjudicative roles within the 

new first-instance adjudicative body. “As a matter of practicality,” many 

members are likely to have extensive knowledge in particular areas (eg 

equality, unfair dismissal) and;

...as such, it may be appropriate to establish specialised ‘divisions’ 

within a unified first instance body. Of course, this should not be 

allowed to effectively reintroduce institutional rigidities; rather, it 

should operate to ensure that, for example, equality claims are always 

dealt with by a panel containing at least one ‘equality specialist.’

Peninsula Proposes assessing cases at an early stage to categorise them as basic claims

‘““" A t 14. 
A t 2.
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Business

Services

or m ore complex claims. Suggest that for exam ple, i f  an employee is 

claim ing that they did not receive sufficient notice pay then this may not need 

a formal hearing. See the UK example o f fast-tracking basic claims which are 

m onetary in nature eg  notice pay, holiday pay and wages claims. Such basic 

claims are heard by a judge sitting alone, usually only listed for an hour and 

have a shorter fixed conciliation period. As reasonableness is not at issue, 

such as it would be in a dismissal scenario, lay m em bers are not required.

Pat Brady, 

W orkplace 

Solutions

Claims that are solely m onetary in nature could be dealt w ith without the 

necessity for a hearing. Adjudication in these disputes by way o f 

docum entary submission only, arbitration or Online D ispute Resolution.*'’*’̂

Chambers

Ireland

Suggests that employment dispute resolution should be divided into two 

strands: resolution o f disputes where the em ploym ent relationship is ongoing, 

and disputes where the employment relationship has tenninated. Separating 

the tw o strands "will ensure that these different types o f  cases can be dealt 

with in an efficient and timely m anner.” '”'’̂

Con Lucey As above: it is a “fundamental mistake to seek to lump together two 

relatively separate areas o f public policy relating to em ploym ent.” '°°^

The above responses highlight potential options for strengthening adjudicative quality in 

specialist areas o f  em ployinent law by developing stream ed divisions w ithin a broader 

institutional framework. However, one em ploym ent dispute can give rise to a variety o f  very 

different types o f  em ploym ent disputes. Excessively formalised stream ing w ithin an adjudicative 

body, particularly in an instance where there is one highly-specialised adjudicator deciding a 

m ulti-faceted employm ent dispute which requires a w ider scope o f  knowledge, may lead to 

inconsistency and a lack o f  expertise in the decision-m aking process. These tw o competing 

factors have to be balanced, should a proposal for streamed divisions w ithin reform ed structures 

be considered.

5.7.6 Conduct of Hearings

Some respondents focussed on the m anner in which adjudicative hearings should be conducted. 

Time and resource constraints, adjudicative technique and styles, pow ers available to the 

adjudicators, and the role o f  w ritten submissions were considered.

John Morgan, HR First instance adjudication “needs to be short, sharp and lean” on the basis

Submission 2, at 6.

At 2.
'« ’- ^ A t l .
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Forum that resources are very scarce given the high and increasing volume o f cases. 

Claims should be restricted to a time frame o f 2 hours, allowing em ployers 

and employees to a hearing time frame o f 30 minutes for either side, 30

m inutes for clarification, and determ ination o f  legal position to a further 30
. 1006 minutes.

M ichael Doherty Standardise written subm issions using a set tem plate w hich provides: a b rie f 

description o f the subject m atter o f  the claim , the legislation/industrial 

relations provisions involved, factual inform ation around dates, terms o f  

employment, etc. Despite standardising this elem ent o f  the hearing, the new 

first-instance body should “retain the existing wide discretion in relation to 

the conduct o f  hearings at first instance. The revam ped bodies should not 

come to approxim ate courts o f  law with strict rules o f  procedure.”

Em ploym ent Bar 

Association

V oluntary option o f  adjudication by way o f  written subm ission only. Ruling 

out the option o f  an oral hearing would not be com patible with constitutional 

and European law requirem ents, but there is scope for parties to m utually 

waive the right to an oral hearing and proceed on the basis o f  written 

submissions only. This would only be possible where both parties understand 

their entitlement to a full hearing and the im plications o f refusing such.‘°°*

Local

G overnm ent 

M anagem ent 

Serv'ices Board

The present Labour C ourt’s “investigative style hearings" are preferable over 

adversarial adjudication and this fonn o f hearing should be used in future 

bodies. “ In particular in employment rights based appeals, an inquisitorial 

approach should be adopted rather than the overly legalistic, adversarial 

approach which has becom e a feature o f  the Employm ent Appeals 

Tribunal.” '®'”

Barry Sheehan The first-instance body should enjoy substantial procedural powers including 

statutory injunctive powers, the pow er to order discovery o f  documents, to 

compel the attendance o f witnesses and a statutory pow er o f contempt to deal 

with parties who w ilfully refuse to obey its orders.

5.7.7 Enforcement

A regular criticism o f  the current fram ework o f employm ent dispute resolution and adjudication 

in Ireland has been the inconsistency and inefficiency o f  enforcem ent m echanism s available to

1008 A t  9

At 5.

' “' “ At  2,
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successful claim ants seeking their aw ard(s).'°” Respondents suggested that reform s undertaken 

should include consistent, standardised m echanism s for enforcing the decisions o f new 

adjudicative bodies, to cover all employment legislation under the remit o f  the new structures. 

Respondents offered different preferences based on existing enforcem ent m echanism s used in 

different areas o f  law. The Blueprint rem arks on the proposals suggested in the Consultation vis- 

a-vis enforcem ent processes:

It was identified that what is required is a faster, m ore robust, cheaper method o f 

enforcem ent o f  determinations o f  em ploym ent rights bodies. There is less consensus on 

what the method o f  enforcement should be. W hile a num ber o f  different enforcement 

m echanism s were proposed, there was general agreement that all awards should be 

enforced through one body only and all procedures should be identical regardless o f the 

nature o f  the award or the legislation under which the claim was taken.

Barry Sheehan Section 8 o f  the Enforcem ent o f  Court Orders Act 1 9 4 0 should be 

extended to facilitate an enforcem ent m echanism  for an order for payment o f 

com pensation from the proposed new two-tier structure, as appropriate, and 

thereby such payment o f  com pensation would be enforceable in the District 

Court, as distinct from the (present) Circuit Court, under Order 57 o f  the 

District Court Rules 1997. Suggests that this would “both reduce legal costs 

and the time involved in obtaining a court order.”

A nthony Kerr 

BL

Suggests enforcem ent should consistently be by way o f application to the 

Circuit Court under all em ploym ent legislation.

M ichael 

O ’Sullivan, 

A RRA HRD

Suggests removing civil court jurisdiction on enforcement altogether and that 

the second instance appellate body should be given the enforcem ent powers 

which currently reside in the Circuit Court. The value o f  such an approach is 

that where the second instance body has adjudicated on an appeal, and a

See above, at Array o f  Enforcement Mechanisms, at 66.
Blueprint, at 30. |
Enforcement o f  Court Orders Act 1940, section 8(1): W here a sum or sums payable by virtue o f  an order made j 

under section 1 o f  the Married Women (M aintenance in case o f  Desertion) Act, 1886, or under section 3 o f 
the Illegitimate Children (Affiliation Orders) Act, 1930 (No. 17 o f  1930), is or are not duly paid, a Justice o f  the j{ 
District Court may, on the application o f  the person to whom such sum or sums is or are payable under such order (in ! 
this section referred to as the applicant), by warrant cause the person by whom such sum or sums is or are payable ] 
under such order (in this section referred to as the defaulter) to be brought before him and thereupon such Justice, after | 
hearing the applicant and the defaulter and such evidence (if any) as they may respectively adduce, may, if  he so thinks 1 
proper, either direct such sum or sums together with the costs o f  such application to be levied by distress and sale o f j 
the goods o f  the defaulter or, unless the defaulter shows, to the satisfaction o f  such Justice, that the failure to pay was 
due neither to his wilful refusal nor to his culpable neglect, sentence the defaulter to imprisonment for any term not 
exceeding three months.
" > ' V t 7 .
'° '-^A t2.
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certain period o f time has passed to allow for a further appeal to be submitted 

on a point o f  law to the High Court, it would make sense that the second 

instance body can then enforce their decision without recourse to civil court 

processes.

Richard Grogan Suggests the enforcem ent m echanism provided under section 8(1) o f  the 

Payment o f  W ages Act 1991 as a potential template. The section provides 

that adjudicative decisions tnade under the Act “may be enforced as if  it were 

an order o f the Circuit Court made in civil proceedings by the judge o f  the 

Circuit Court.” Also, enforcem ent should be provided by way o f applying to 

the second tier body. “There is no reason why all m atters should not go 

autom atically to the second tier for im plem entation w ithout the necessity o f 

the parties attending.” '®’’

M andate Suggests irnplementing a statutory m echanism  akin to section 28(8) o f  the 

O rganisation o f W orking Time Act 1997 across the spectrum  o f decisions 

m ade under em ploym ent l e g i s l a t i o n .T h i s  section provides that where a 

ruling has been made at first instance, the second instance body (in the 

instance o f  the 1997 Act, the Labour Court) can, after the tim e allowed for 

applying for an appeal against a decision in favour o f  a claim ant has passed, 

make a determ ination enforcing the ruling o f  the first instance body, without 

hearing the em ployer concerned or any evidence other than in relation to the 

m atter o f enforcing the first-instance decision.

W hile it appears that there is a desire to provide unifonn enforcem ent procedures across the 

spectrum o f em ployinent legislation, the involvement o f  civil courts in this process is a point o f  

contention amongst respondents on the issue.

5.7.8 Performance Analysis and Rulings of the New Adjudicative Bodies

The consistency and publication o f  adjudicative decisions was addressed by some 

r e s p o n d e n ts .D if f e r e n t  com m ents and suggested were offered under this heading.

Michael Doherty “A database o f  decisions should be inaintained and m ade available. Periodic 

review s o f  decided cases should be undertaken, categorised and made 

publicly available. This should also be utilised by the adm inistrative office ... 

when providing advice to potential claimants. The social partners should be

' “’’ A t 8.
'» '* A t4 .

See user rep resen ta tives ' v iew s on these issues, above, at 107, 117, and 133.
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involved in dissem inating this infom iation to their respective 

constituencies.”

Chambers

Ireland

The current system whereby different chairs sit in one location “ham pers the 

consistency o f  decisions and transparency.” To counteract this, new 

bodies should sit in regional centres, which would be chaired by one person 

who is appointed perm anently to a location.

IBEC Suggests the introduction o f a "Code o f Practice" for adjudicators, outlining 

goals o f  the services in the national context, and periodically outlining levels 

o f  dam ages awarded, and inform ation o f  decisions and detenninations 

m a d e .'” '

5.7.9 Should Industrial Relations and Em ploym ent Rights Issues be Adjudicated  

Separately?

A num ber o f  respondents had strong opinions on delineating the adjudication o f  em ploym ent 

rights (conflicts o f  rights) disputes and adjudicating industrial relations (conflicts o f  interest) 

disputes.

CIPD D elineate and separate the adjudication o f  em ploym ent rights (conflicts o f 

rights) disputes and adjudication o f  industrial relations (conflicts o f  interest) 

disputes.

Charles

Corcoran, vice

chair at the 

Employment 

Appeals Tribunal

As above.

Equality Rights 

A lliance

As above.

Frank Nyhan, 

former vice-chair 

at the

Employment 

Appeals Tribunal

As above.

At 3. 
At 8.

At 2 '
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John Morgan, HR 

Forum

As above. Criticises the existing Labour Court’s role as an appellate body for 

employment rights issues as unsuitable and untenable.

The Labour Court has consistently dem onstrated that it is not a 

suitable forum to deal with disputes o f  right. There are many other 

exam ples o f  Labour Court {sic) confusing its role as an industrial 

relations m ediator and it (sic) adjudicative function under 

em ploym ent rights legislation.

IBEC As above."*’’

Irish Hotels 

Federation

As above. Criticises the proposal to am algam ate the Labour Court and the 

Employment Appeals Tribunal into a jo in t appellate structure as it may 

“create unnecessary and undesirable confusion between rights issues and 

collective/ industrial issues... the type o f  decision making required is in our 

view fundam entally different... they need to be clearly separated 

institutionally.’’

Law Society As above. Suggests that the delineated strucmres for resolving rights and 

industrial relations issues in N orthern Ireland could be considered as a 

tem plate here.'°‘’

Em ploym ent Bar 

A ssociation

As above.

Employm ent 

Law Association 

o f  Ireland

As above.'”''

Local

Governm ent 

M anagement 

Services Board

As above. There is a “different talent and range o f  experience” required by 

adjudicators in relation to the different categories o f  dispute.

In the case o f  rights based disputes, an in-depth know ledge o f  

employm ent law is required, along with the ability to understand and 

interpret statutes. The capacity to research, analyse and apply case 

law to fact, coupled with skills in the general application o f the law, 

are essential and a significant level o f  experience in prosecuting

,026 2 .

At 19.

' “ « A t l O .
Submission 2, at 7. 

At 2.
At 2.
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rights based cases is fundamental. In relation to interest based 

disputes, different qualities are required o f an adjudicator/ decision 

maker. A strong knowledge, understanding and experience o f 

industrial relations and negotiation processes are necessary.

Peninsula

Business

Services

As above. The two strands o f  dispute should be institutionally separate for 

resource and administrative efficiency reasons. “ Industrial disputes can be 

long drawn out affairs which can be time consum ing both from an 

operational point o f  view and from an adm inistrative point o f  view .” 

Incorporating disputes o f  interest into a single point o f  entry “will only serve 

to tie-up vital resources, particularly administrative resources.” Introduce a 

stand-alone body to deal with disputes o f interest, form ed by am algam ating 

the Labour Court and the conciliatory arms o f the LRC.

Pat Brady, 

W orkplace 

Solutions

Does not favour the separation o f employment rights and industrial relations 

disputes on the basis that “few disputes are entirely one or the other and this 

is a deeply conservative view o f the needs o f  users o f  the system. Appointees 

should be “m ulti-disciplinary and com petent to hear either and should rotate 

from one division to the other in the interests o f  their on-going professional 

developm ent.”

Richard Grogan “There is no reason to maintain an organisational distance / separation 

between distinctive roles. The Rights Com m issioner Service and the Labour 

Court had for years been able to juggle the different functions."'®^''

ICTU As above. Calls for an “enhanced jurisdiction” for the Labour Court, “to 

encom pass disputes o f right and interest.”

5.7.10 Appointm ents and Q ualifications o f Adjudicators

A core question in the Consultation was who the adjudicators should be and what backgrounds 

and qualifications candidates should be required to have. Com patibility w ith the requirem ents o f 

Article 6 o f  the European Convention o f  Human Rights which provides for im partiality and 

independence in the adjudicative process plays a role in determ ining these criteria.

Qualifications

One o f the central issues o f this debate is whether it should be a pre-requisite for candidates for 

adjudicative positions to be qualified lawyers to be considered for appointm ent to new 

employment dispute resolution bodies.

At 3.

At 7.

Subm ission 1, at 3.

A t 3.



Em ploym ent Bar 

A ssociation

Adjudicators should all be qualified lawyers:

Perhaps it is a sign o f  just how m uch the legal profession is now 

regularly derided in public debate that there is even a perceived need 

on our association’s behalf to state what m ight otherwise be the 

obvious: the adjudication o f im portant legal rights in a complex area 

o f  law requires adjudication by lawyers in order to protect the 

interests and the legal rights o f  all the parties to the process.

IBEC Suggest a high threshold for candidacy as an adjudicator: one should have 10 

years post-qualification experience in the relevant area, being employment 

law or litigation. Remark that High Court judges who adjudicate disputes 

worth over €38.092 are required to have 12 years post-qualification 

experience as a lawyer, and yet the potential value o f  m any claims under 

employment rights legislation is routinely in excess o f  this amount. Suggest 

that the social partners should continue to play a role: it is important to stress 

that stakeholder involvem ent in the appointm ents process has served users o f  

the service ver\' well, and has helped to ensure an appropriate balance 

between the em ployers and the trade unions. The balance has been a key to 

the success o f  the industrial relations and em ploym ent rights institutions and 

must remain a central feature o f  their operation.

Em ile Daly, vice

chair at the 

Employinent 

Appeals Tribunal

The decision maker at first instance needs to be legally qualified and have the 

experience o f a law yer who has practised for several years.

Pat Brady,

W orkplace

Solutions

Criticises the perception that lawyers are the only group who possess the 

necessary qualities to adjudicate em ploym ent disputes: "there are practising 

lawyers for whom the average Irish workplace is a distant country. It should 

not be a precondition that a person be a practising solicitor or barrister.” 

The necessary qualities o f  an adjudicator o f  em ploym ent disputes should be 

a combination o f  a high level o f expertise in em ploym ent law and the law 

relating to fair procedure and fam iliarity with workplace discipline and 

dispute resolution.

Richard Grogan Comments:

The most im portant function is knowledge o f  how  work places work.

At 5.

A t 8.

At 3.

Subm ission  1. at 2. 
Ibid.
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An Industrial Relations background whether from the em ployer or 

em ployees perspective should be a (sic) criteria in appointments. 

These cases involve applying the law to the facts and the facts are 9 

times out o f  10 ones which require an IR expertise rather than legal 

knowledge. The IR expertise is the m ost important attribute.

ICTU Criticises law yers’ involvem ent in adjudication, suggesting that the 

appointm ent o f  lawyers in this area could be counter-productive. Point to the 

excessive legalism o f legally qualified adjudicators at the EAT in support o f 

this reasoning. Rights Com m issioners should be first-instance adjudicators, 

“but they should be confirm ed by their nom inating bodies as having a 

satisfactory knowledge o f and experience o f industrial relations and 

em ploym ent law .'’“ '̂'̂

Anthony Kerr BL Suggested that appellate jurisdiction should be presided over by “suitable 

legal adjudicators.”

Employment 

Law A ssociation 

o f Ireland

The first instance body should com prise a panel o f  chairs that are 

“appropriately qualified and experienced employment law yers” while other 

suitably qualified and experienced persons with proven expertise in 

em ploym ent law or employment equality law should be appointed as 

ordinary members. The Chair o f  the appellate body should be “a qualified 

lawyer with a track record in em ploym ent law.” '®''̂

M ichael D oherty Suggests that at appellate level, a tripartite body would be suitable, 

com prising an experienced lawyer as a chair, and ordinary m em bers who 

have experience in employm ent law and/ or are experienced industrial 

relations practitioners.

Niall

M cCutcheon, 

D irector o f  the 

Equality Tribunal

Recruitm ent should be open "to a wide variety o f  backgrounds and not 

restricted to lawyers and HR professionals only. The m ost im portant quality 

in a good decision maker is common sense.

Em ploym ent Bar 

Association

Suggests that the social partners should no longer play an adjudicative role. 

“ It w ould ... be a breach o f... rights were the m em bers o f  the tribunal to be 

solely the nom inees o f organisations or bodies within the State given

A t 4. 

A t 8. 

A t 3. 
A t 2. 

A t 2. 

A t 7.
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exclusive nom ination rights in respect o f  such positions. Conflicts o f  

interest, real or perceived, can easily arise in this arena.'’

John Morgan, HR 

Forum

There is “no need for representative members at the appellate stage. The 

questions at this stage are legal questions, pure and simple and they should 

be decided by qualified lawyers working full time in this field.

SIPTU Rights Com m issioners could becom e the new first-instance adjudicators.'^^**

Richard Grogan As above.

Nicholas Russell Suggests that in the im m ediate future, the first instance adjudicative 

functions be staffed by those currently acting as Rights Com m issioners, Vice 

Chairs from the EAT and Equality Officers who are interested in transferring 

to this role, leaving a “core o f  Vice Chairs in the E A T ... to be retained in 

that capacity for A ppellate purposes.”

Appointments

O f those who responded directly on the issue o f  how  to appoint adjudicators, there was 

unanim ous agreement that there was a need for open, public com petition for adjudicator 

positions.

Barry Sheehan “Appointm ents to this body should be open to the public and conducted 

solely through the Com mission for Public Service Appointm ents to avoid 

any potential political interference with the operation o f  the LRC and thereby 

m aintain confidence in its im partiality am ong the private and public 

sector.”

Cathy M aguire 

BL

"All members o f the body -  whether lawyers or representatives o f em ployees 

or employers -  should be appointed on m erit to their position by an 

independent body, either the Public A ppointm ents Service or the Judicial 

Appointm ents Board.”

Michael 

O ’Sullivan. 

ARRA HRD

"All members o f... bodies... should be appointed from publicly advertised 

positions.

Employment 

Law Association

"All appointments to the new structures should be by open com petition 

adm inistered by the Public Appointm ents Service (PA S).” '°^^

1048 ^ , 4

At 5. 

At 15. 

At 2. 
At 4. 

At 5. 
At 5. 

At 5. 
'" ’^ A t 2.
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o f Ireland

Law Society “All appointees to the adjudicative bodies, w hether in first instance or to a 

tribunal on appeal, must be by public com petition carried out by the Public 

Appointm ents Service. All appointm ents m ust be open and transparent.” '®”

D irector o f  the 

Equality Tribunal

“The guiding principles for appointm ent and tenure should be openness, 

transparency and merit. The Public A ppointm ents Service ought to be used 

for selecting persons, w hether they are to be appointed as full tim e or part 

time employees or as self-employed service providers. The aim should be to 

recruit from a wide variety o f  backgrounds, not restricted to practising 

lawyers or IR professionals.” '®̂*

Em ploym ent Bar 

A ssociation

“The EBA recommends that a transparent and independent public 

appointments procedure be established for all m em bers o f  adjudicative 

bodies in the resolution o f em ploym ent rights disputes.” '®̂ ’

Arthur Cox 

Solicitors

“Appointm ent by the M inister should be replaced by an appointing body. 

Oversight o f  the new process and its operation should be vested in a suitable 

body to ensure quality o f  service and efficiency (perhaps broadly com parable 

to the role o f  the Courts Service). Vacancies should be openly advertised by 

way o f public competition.” '®*®

Chartered 

Institute o f 

Personnel 

Development

“ It is essential that clear criteria are established as regards knowledge, 

experience, and suitability for judicious decision-m aking. Against such 

criteria applicants can be assessed for appointm ent, perhaps using the 

services o f  the Public Appointm ents Service. For m any o f  the required roles, 

be they as decision-m aker or dispute resolver, CIPD subm its that a inore 

open recruitment process would allow people o f  the highest quality meeting 

professional HR standards apply for and successfully fill the requisite 

positions.” '®*'

Equality Rights 

Alliance

“The appointments process should be an open, independent and transparent 

process conducted through the Public Appointm ents Service with gender 

balance and diversity ensured. A ppointm ents should be m ade on a pennanent 

full-time basis so that expertise and precedent can be m aintained.” '°“

Pat Brady, 

W orkplace

“All positions should be subject to open com petition in line with public 

service norm s.” '®*̂

Submission 2. at 6.
1058 7

'“” A t4 ,
1060 g

At 8.
1062 9

">« At 3.
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Solutions

5.7.11 Training

Certain respondents suggested that form alised training for adjudicators should be a component o f  

the new structures.

CIPD Consideration should be given to providing initial and follow-up training to 

those appointed to decision-m aker position. This training should cover 

legislation, the key facets o f  fair detennination o f  issues and relevant laws o f 

evidence.

IBEC Suggest “a period o f  formal training in relevant legislation, and mandatory, 

relevant continuing education for all m em bers o f  the Tribunal should also be 

included, tailored to the legislation under their rem it.” '®̂^

Law Society Adjudicators should have training in the conduct o f  hearings and the drafting 

o f  decisions, and also advocate extending basic training to the secretariat o f 

the bodies in the principles o f  em ploym ent law, “sufficient to differentiate 

between those cases w hich are straightforward and those requiring 

specialised knowledge and/or expertise.”

Equality

Tribunal

Director

Suggests specific perform ance targets for the new bodies and that 

“structured, intensive, specialised induction training ought to be given, and 

regular refresher training provided, to ensure that all decision makers are 

capable o f handling the variety and com plexity o f  cases before them.” '^^

These views are an important consideration for the Refonn Project Team -  standardising 

adjudication requires consistent knowledge amongst those charged with adjudicating. Training 

has a role to play in ensuring that unwanted inconsistencies and discrepancies do not develop in 

adjudicative styles and techniques, and at a m ore fundamental level, in decision-making.

5.7.12 Tenure

W hether adjudicative posts should be contracted to set periods o f  time was considered by a small 

num ber o f  respondents.

Irish Small and 

Medium

Suggest a set tenure for adjudicators o f  5 years, which should be introduced

on a phased basis, with the option o f  reappointm ent. 1068

At 8.
1065 A t 9 ,

Submission 1, at 

At 4.

At 5.
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Enterprises

Association

Michael 

O ’Sullivan. 

ARRA HRD

Suggests a tenn o f  3 years.

Nicholas Russell Suggests that at the appellate body, appointees should have tenure similar to 

that o f  a D istrict Court Judge. W arns against short tenure, saying this would 

“simply constitute a waste o f  talent and accum ulated knowledge.” ’° °̂

5.7.13 Statute of Limitations

At present, one grievance at the woricplace m ay give rise to a num ber o f  potential claims, and 

various time bars apply depending on the legislation under which the different claims fall.'°^' 

Respondents generally expressed the view that statutes o f  lim itations on various pieces o f 

em ploym ent-related legislation should be standardised and consistently applied to avoid 

confusion that currently exists. However, respondents differed on what the lengths o f  time should 

be -  both in relation to filing an initial claim , and on the time bar for lodging an appeal from a 

decision o f the first-instance body.

Time bars fo r  filing an initial claim:

Barry Sheehan 6 weeks (42 days) to make a complaint to the proposed first-instance 

em ploym ent dispute resolution body from the date o f the last occurrence o f 

the conduct com plained o f  Suggests a very limited exception to the first time 

limit com prising an extra 6 weeks that should be made available “where the 

com plainant can dem onstrate he m ade an access request to the respondent 

within that period under the Data Protection Acts 1988 and 2003 and/or 

Freedom  o f Infonnation Acts 1997 and 2003.” ’°̂ ^

Anthony Kerr Suggests a tim e frame o f  2-3 m onths for filing an initial claim with “limited 

possibilities for extending the tim e.” '°^  ̂ Consideration m ight be given to 

suspending the running o f tim e when a dispute goes through conciliatory or 

m ediatory processes, following the analogy o f  existing practice at the Injuries 

Board.

Chambers

Ireland

Suggests that a 3 m onth tim e bar is “more than enough tim e for an employee 

to gather inform ation on their rights.”

lO/U 9

For further discussion o f  this, see above, at D ichotom ous Tim e Limits, at 64,
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Arthur Cox 

Solicitors

Suggest a time frame of 3 months, extendable to 6 months in certain 

circumstances. The two existing tests for extending time limits, namely 

“exceptional circumstances'’ and “reasonable cause” should be reduced to the 

singular test of “exceptional circumstances.” '®’^

IBEC Suggest a time frame of 3 months, extendable to 6 months in certain 

circumstances.'®’®

Irish Hotels 

Federation

As above.

Small Finns 

Association

As above.

Peninsula

Business

Services

Suggest a time frame of 3 months, extendable to 6 months in certain 

circumstances. The standard of “reasonable cause” should be used. 

relying upon the reasoning in Gaelscoil Thulach na nOg v Joyce Fitzsimons 

Markey^^^^ and Byrne v PJ Quigley

Vlichael 

O'Sullivan, 

ARRA HRD

Suggest a standard 6 month time limit for filing a claim.'®**"

Fiona Carroll, 

HR Professional

As above.'®**'

Richard Grogan As above. '®*"*

Pat Brady, 

Workplace 

Solutions

As above. If parties engage in mediation prior to filing for a full hearing that 

this would “stop the clock.” '®*̂

Citizens

Infomiation

Board

Suggest a default time liinit of 6 months, extendable to 12 months “where an 

applicant can show reasonable cause for the delay.” '®**̂

Law Society As above. '®*''

Michael Doherty As above.'®*’*'

' " ’ ■ 'A t  1 0 - 1 1 .

A t 20.

A t 8.
A t 8.

A t 8.
R E E /02 /4 'D ecision  No 034. 

(1995) ELR 20.

At 6.

At 7.
A t 7.

Subm ission 2, at 4.
A t 6.

Subm ission 2. at 8.
At 3.
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SIPTU Suggest a standard time limit o f  12 months.

ICTU As above.

Elizabeth

N oonan

Suggests no time bar:

“ I do not think that there should be a time-limit for initiating 

complaints/claims. It would not be fair that an individual should be prevented 

from m aking a legitimate claim sim ply because the claim falls outside a 

given time-limit. Employees would not necessarily be aware o f  such a tim e

limit until they needed to make a claim .” '”’*

It is interesting to note that on this issue m ore than others, respondents who had vested interests 

in either representing employers or employees tended to suggest preferences that w ould support 

the group that they represent. Em ployer representatives such as IBEC and the Small Firms 

A ssociation suggested relatively short time limits, whilst trade unions tended towards longer time 

lim its under which employees could file a claim.

Time Limits fo r  Submitting fo r  Appeal

Barry Sheehan Suggests a short time frame o f 3 weeks (21 days) from the date o f  the 

detenuination.'®’"

D epartm ent o f 

Public

Expenditure and 

Reform

As above .''” '

Cham bers

Ireland

Suggest a 4 week time limit.

M ichael D oherty As above.

M ichael 

O ’Sullivan. 

ARRA HRD

Suggest a 6 week time limit.

A rthur Cox 

Solicitors

As above.

IBEC As above.

1089 A t 25.
1090 A t 11.
1091 At 2.
1092 At 6.
1093 At 8.
1094 At 1.
1095 At 3.
1096 At 9.
1097 At 13.
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Irish Hotels 

Federation

As above.

Richard Grogan As above.'

Pat Brady, 

W orkplace 

Solutions

As above.

Law Society Suggests a time limit o f  6 weeks, extendable to 12 weeks to submit for an 

appeal.

5.7.14 Costs and Applications Fees

Some respondents suggested m onetary fees, sanctions and/ or the introduction o f  costs awards 

against losing parties to reduce the num ber o f unm eritorious claims being listed for hearing.

Conor Stokes Suggests a €40 application fee for a first instance claim, refundable upon 

success.

IBEC “A small fee, in the region o f  €15 per claim, (which is less than the stamp 

duty rate in the Small Claims Court pursuant to S.L 408/2011), should be 

introduced, subject to an upper limit o f  €60. In all other civil claims, it is 

considered appropriate that applicants pay a fee .'

Law Society Advocates the introduction o f  a costs award to the maximum value o f  €750 to 

the successful party, but only where the Adjudication O fficer deems that a 

losing complaint or response is deemed frivolous, vexatious, and entirely 

w ithout merit. "Such a sanction would hopefully have the effect o f  m aking 

both parties consider the m erits o f their position at an early stage and thus 

assist in a speedy resolution o f  the case."’'°^

Anthony Kerr 

BL

Future bodies should have the powers to award costs, including legal costs 

where a party (or representative) ‘Ms found to have been acting frivolously or 

vexatiously or has unreasonably failed to com ply w ith procedural 

requirem ents."

At 20.

At 8.
" » » A t7 .

Submission 2. at 6. 

Submission 2. at 8. 
'■“ At 5.

>'“^ A t 5 .
' Submiss ion I . at 4. 

At 3.
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John Horgan, Sanctions should be introduced to prevent frivolous appeals: “Any party who

HR Forum makes an unsuccessful appeal from the first level adjudication should have to

pay a small penalty, say €250, for having taken an unjustified appeal.” "®’

It is standard practice that an application fee is charged for use of tribunals, particularly in the 

UK. This is an option that may be considered by the Department o f Jobs, Enterprise and 

Innovation. The issue of whether the tribunal could award costs is perhaps more contentious, as it 

has significant implications for the decision of whether to take a claim, and whether legal 

representation is a viable option. Fixed costs awards in certain circumstances, against those who 

make unreasonable claims may be a way of balancing the competing interests on this issue.

5.7.15 Information Services

Novel suggestions were made as to how best to improve information dissemination on 

employment rights and industrial relations issues. Respondents had mixed views on what form 

this infonnation should take, and whether infonnation dissemination should target employers or 

workers.

Licensed

Vintners

Association

Suggests the establishment of “an enhanced and properly funded employer’s 

advisory service.'’ This "would prove very effective in averting 

grievances and claims and reducing the requirement for an inspection 

serv'ice. A good example of how this could work is provided by ACAS in the

Nicholas Russell Suggests employers should be required to provide infonnation on legal 

entitlements regarding dismissal with a P45 form when the employinent 

relationship has term inated.'"”

Pat Brady, 

Workplace 

Solutions

Warns o f an over-emphasis on providing infonnation regarding potential 

avenues for litigation. Suggests that such infonnation may not facilitate the 

early resolution of grievances, and rather may “in fact have the opposite 

effect.” “Addressing the litigious mindset and the grievance industry requires 

a significant change in the approach to workplace dispute management.” " "

Arthur Cox 

Solicitors

Caution against the potential negative effects of certain types of information 

dissemination. Suggest that advice given through means of a telephone 

helpline can be unhelpful and inaccurate:

“it runs the risk of being wrong eg because the full facts are not disclosed,

" “’ At 5.

" “* A t 3 .

" ' “ At 7 - 8 .
" "  Submission 2. at 1.
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personal interpretation, or simple human error. This should be avoided. 

Advice on the basis o f  facts provided is fraught with difficulties. It should be 

possible for an em ployer/ em ployee to deduce from an interactive website 

what the options and avenues are.” “ '^

The significant inform ation-providing services that N ERA  provide may be integrated into new  

institutional structures and services. It rem ains to be seen how inform ation dissem ination 

resources and personnel will be allocated, and whether m ore emphasis will be placed on 

facilitating em ployer compliance, or on inform ing workers o f  their rights and dispute resolution 

m echanism s available to them.

5.7.16 Contrasting Objectives and Philosophies for Institutional Reform
Two subm issions merit attention in this regard; the responses o f  A rthur Cox and SIPTU. They

express contrasting views on what the underlying philosophy o f the refonns should be, when 

considering how best to reform institutional structures for the resolution o f  employment disputes.

A rthur Cox Solicitors suggested that any reform o f  institutional structures should attem pt to 

facilitate a change in workplace dispute resolution culture, rather than further ‘litigation-culture’. 

Their em phasis is on a more “h a n d s -o ff  approach that should “encourage self-regulation and 

self-help at work-place level... where the relationship continues.'’ Arthur Cox Solicitors argue 

that positive workplace relations should be achieved by proportionately allocating resources for 

helping businesses develop good workplace practices and com pliance with the law:

We believe that the culture o f ‘victom oiogy,’ which is centred on the assertion o f ‘righ ts’ 

and demands for com pensation for breaches o f  same should be thoroughly discouraged, 

this mentality does not serve Ireland’s best interests, above all at the present time. We do 

not believe that this means the State should w ithdraw com pletely from em ploym ent 

protection and industrial relations disputes, rather we think the State’s efforts should be 

expended proportionately more on supporting a new culture o f  self-reguladon and self- 

he lp .'"^

Arthur Cox Solicitors strongly advocates avoiding formal procedures where possible; “the 

‘success test’ for any State intervention should be whether it facilitates the objective o f  

m inim ising formal proceedings.”

SIPTU, by contrast, offer em ployee-centric perspective on the role o f  employm ent dispute 

resolution as a means o f rebalancing the dom inant position o f  the em ployer vis-a-vis the worker, 

and that this is best achieved through representation on a collaborative level:

" ' = At l O.
' " ' A t  2.
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There is the inconvenient but inescapable truth o f  the "inequality o f  anus" letw een 

w orker and em ployer in the fundam ental relationship o f  the em ploym ent contract. 

A ccordingly the latter has been variously described as a "legal figment" and more a 

"command disguised as an agreem ent" (Otto K ahn-Fruend).'" ''

The individual worker brings no equality o f  bargaining pow er to the labour market 

and to this transaction (the employment contract) central to his life w hereby the enployer 

buys his labour power" Lord W edderbum

Nevertheless, both com m on law and statute persist in the further legal fiction hat this 

palpable inequality is som ehow elim inated or neutralised at the point o f  dispute, where 

both protagonists enter the (increasingly juridified) ring to do battle the balance cf forces 

in terms o f pow er and pocket detem iines the extent o f  dispute resolution avenues open to 

workers.

It is important to recognise that there is a distinction between a genuine desire o make 

dispute resolution m achinery work for disputant workers and employers, as well is those 

tasked to conciliate, mediate or adjudicate on claims, and sim ply responding to 

representations from vested interests that have no rem it for the public good .'"^

Although coming from different viewpoints within the workplace relations system, the opinions 

from these two submissions as to how a new dispute resolution system should function bear some 

common ground; in particular that disputes should be resolved at as early a stage in the process as 

possible, to prevent abuses within the system, and to help lower the stress and cost associated 

with such disputes.

5.7.17 Submission o f Kate T O ’M ahony, Chairm an o f the Em ploym ent Appeals Tribunal

The subm ission o f  the Chaim ian o f  the Em ployinent Appeals Tribunal m erits particular 

consideration in own right. It is unique am ongst subm issions in that, rather than focussing on 

reform ing structures, it defends an important institution within existing structures; the ro e o f  the 

Employm ent Appeals Tribunal. In the subm ission, O ’M ahony strongly defends the work o f the 

EAT, and its place in the overall structure for resolving employment disputes. She challenges the 

m otivations behind abolishing the Tribunal, and the sources o f  support for such a measure:

In terestingly , in N ew  Z ealand , there is sta tu tory  recognition  o f  the inequality  in em ploym ent relationships. The 
central p iece  o f  em ploym ent leg islation , the  E m ploym ent R ela tions A ct 2000  says, at section 3(a):

T he object o f  th is  A ct is . . . to  build  productive em ploym en t relationsh ips th rough  the prom otion  o f  good faith 
in all aspects o f  the em ploym en t env ironm ent and o f  the  em ploym ent re la tionsh ip  .. .b y  acknow ledging and 

addressing  the inheren t inequality  o f  pow er in em ploym ent relations.
A t 4 - 5 .
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The decision to abolish the Tribunal is not based on subm issions m ade to any review 

body at any stage but seems to have been for a long time the desire o f  the Department. 

No good reason has ever been advanced by the Department for this perceived b ia s . '" ''

The Chairm an then offers reasons why the EAT should m aintain its current position in the system 

citing the good value the Tribunal provides for Governm ent and the low rate o f  appeal and 

judicial review against the body’s decisions:

This bias flies in the face o f all the evidence to the contrary; The Tribunal is an extremely 

low cost body giving exceptional per unit value, its record on appeals to the Circuit Court 

and on both appeals and judicial reviews in the High Court is exceptional by any 

s ta n d a rd .'" ’

The Chairm an also advocates m aintaining the status quo to offer users o f  the em ploym ent dispute 

resolution system  the option o f  taking an unfair dism issals claim to either a Rights Com m issioner 

or the Em ploym ent Appeals Tribunal. She refers to this dual jurisdiction as “an enlightened and 

progressive m easure and has proved to be effective and cost efficient.” She suggests that the 

ability to select a forum for unfair dismissal claims is a positive feamre:

This pow er o f  election creates a natural division with the more com plex cases currently 

being referred to the Tribunal and the sim pler cases going to the Rights Commissioners. 

To w ithdraw this pow er o f election is a serious dim inution o f  the rights o f  dismissed 

em ployees.'"*

She argues that if  refonns were introduced granting the Rights Com m issioner Service exclusive 

jurisdiction over U nfair Dismissal claims that this would have a negative impact on appeal levels;

the very high probability is that the level o f  appeals from the Rights Com m issioners to 

the Tribunal will soar. This change is not improving the procedures to deal with the 

em ploym ent rights for the parties but simply introducing another level o f  proceedings.'"^

She also suggests that the provision o f a two-tier structure will force users in a num ber o f 

instances to go through the process o f  securing redress for alleged breaches o f  employment rights 

on two separate occasions;

' " ' A l l .

' " * A t 2 .

' " ’ At 3 .
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em ployees need im m ediate access to justice. Com pelling them to go through a two-tier 

system, will double the costs to the parties, the em ploym ent bodies and the state as well 

as significantly increasing delay in the resolution o f  the dispute and compel the dismissed 

em ployees go through the most traumatic o f  hearings twice.

However, she advocates the m aintenance o f  the right o f  appeal to the Circuit Court in unfair 

dismissal cases saying it would be an “enormous mistake for the D epartm ent to cut o ff  the right 

to appeal” in such circum stances as it would lead to a hugely increased num ber of costly judicial 

review s."^ '



CHAPTER 6: HOW TO REFORM DISPUTE 
RESOLUTION SYSTEMS

This chapter seeks to establish best practices for refonning state-provided dispute resolution 

systems. The focus o f  this analysis will be on the processes and means o f  facilitating change in 

dispute resolution structures. Com parative m odels w here tribunals (and other dispute resolution 

institutions) were am algam ated to provide a stream lined dispute resolution structure shall be 

reviewed. There is a recent trend em erging to am algam ate specialist tribunals to form larger, 

generalist bodies. Such developm ents have occurred to one degree or another in Tasmania, 

British Columbia and N ew  Brunswick in Canada, N ew  South W ales, Queensland and Victoria in 

Australia and New  Zealand.

The following issues and questions will be considered:

- The need for political will to refonn the dispute resolution system

- W ho should be charged with refonning the dispute resolution system?

- How should Project Teams be established and organised?

- What role should relevant governm ent bodies play in reform ing dispute resolution 

services?

- What role should public consultation play in refonning the system and how should this 

consultation be undertaken?

- W hat should happen to claims currently being processed under existing, non-reform ed 

systems?

- Is a new com prehensive legislative framework, including re-appointm ent o f  jurisdiction 

o f  particular types o f  disputes to particular new  fora through new  legislative provisions, a 

necessary com ponent o f  reform ing dispute resolution services?

6.1 Political W ill to Reform a Dispute Resolution System

Strong political com m itm ent is required to successfully bring about refonn in a dispute resolution 

system. This commitment can stem from the refonn agenda being a com ponent in a larger 

governm ent program m e for im proving public services and / or from an obvious necessity to 

reform  the existing structures which are failing to meet objectives, or operating in an 

unsustainable way. The political context out o f  which the reform agenda for Ireland’s
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em ploym ent dispute resolution system emerged was undoubtedly favourable. A new government 

com prising a coalition o f  the Fine Gael Party and the Labour Party was elected in February 2011. 

A substantial com ponent o f their Programme for Government was a com prehensive reform o f 

public services. This included the merging, amalgamation and stream lining o f  a num ber o f 

“quangos” to improve service efficiencies and to provide value o f  m oney for the taxpayer.

The system as it currently stood at the time o f  their election was unsustainable, inefficient and not 

serving the best interests o f  u s e r s . F o r  these reasons, it was in the G overnm ent’s interests both 

on a public service level and on a cost-cutting level in the economic circum stances that the 

em ploym ent dispute resolution system be redesigned. Reform also allowed for a reassessm ent o f 

the law in the area, and possibly the opportunity to consolidate the quite convoluted legal 

framework for Irish employm ent law. The M inister for Jobs, Enterprise and Innovation Richard 

Bruton TD commented on how  redeveloping employment dispute resolution structures was in 

line with the governm ent’s overall objectives in relation to public service reform:

The G overnm ent’s determ ination to reform the public service and to stream line agencies 

provides an opportunity that we must extend to the hugely im portant area o f  em ployer -  

em ployee relations.'

6.2 How should Project Teams be established and organised?

A Critical Assessment o f  the Irish Reform Project Office

In July 2011, M inister Richard Bruton TD appointed a R efonn Project Office, headed by a 

Project Officer, Ger Deering. G er Deering was the former head o f  the National Em ploym ent 

Rights Authority, the inspectorate and investigative body for employm ent rights in Ireland. 

Deering is accom panied by other senior personnel in NERA, including Deputy D irector, Padraig 

Dooley, and personnel from the Departm ent o f  Jobs, Enterprise, and Innovation. The Project is 

overseen by M inister Richard Bruton TD. W hilst not directly connected to the adjudicative 

dispute resolution bodies which are the subject o f  reform, D eering’s former position as head o f 

NERA inevitably puts him in a category o f  persons who has very close ties with the system at 

issue. Indeed, the continued role o f  NERA itself arguably comes within the tenns o f  reference o f 

the refonn project. W ithout casting any aspersions on the personal capacity or actual im partiality 

o f  the individuals involved in the Project Reform Project, an abstract analysis o f  their suitability 

in terms o f  their independence and objectivity could raise criticisms, and call into question

" "D e p a rtm e n t o f  Public Expenditure and Reform. "Public Service Reform," 17 November 2011, available from 
http://per.gov.ie/wp-content/uploads/Public-Service-Reform -pdf.pdf 
(visited 6 March 2012). 

a t2 .
See above, at 43.
M inister for Jobs, Enterprise and Innovation Richard Bruton TD, address at the opening o f  the High Level 

Conference on the Resolution o f Individual Employment Rights Disputes, UCD School o f  Law. 1 July 2011, available 
fi-om http://www.djei.ie/press/2011/20110702.htm (visited 6 March 2012).
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w hether they are the people best suited to design reform s o f  a system which they are directly 

involved in.

Undoubtedly the individuals on the Project Office are very fam iliar with the Irish 

em ploym ent dispute resolution system, having worked on a day-to-day basis with existing 

dispute resolution fora. NERA staff m embers advise individuals on the w orkings and rem it o f  the 

m ain em ploym ent dispute resolution fora, and also have jurisd iction to take claims on behalf o f  

individuals to enforce decisions o f  the various fora. W ith these close ties comes knowledge and 

experience o f the workings o f  the various fora and their advantages and disadvantages. W orking 

relationships with the personnel o f  the dispute resolution bodies also develop over time. This can 

have both positive effects and negative effects when personnel within the system are charged 

with the task o f  redesigning its structures. Generally speaking, a pre-existing, co-operative 

relationship betw een the Project Office and the personnel o f  the dispute resolution bodies can 

help with discussion and honest appraisals o f  the system. However, there is arguably an issue that 

given these relationships exist, that the Reform Team could potentially be swayed by the 

subjective interests and submissions o f the personnel o f  the existing bodies, rather than be 

entirely objectively motivated to find the best way forward for the overall system. The Project 

Office has worked very closely with the m ajor stakeholders in the m ajor employm ent dispute 

resolution bodies throughout the process. The stakes for the personnel at the existing bodies are 

undoubtedly very high, particularly for those at a high m anagem ent level. Each body would 

probably to some degree assert its own expertise and potential contribution to new structures, 

or indeed go so far as to suggest that reform s o f  their institution are ill-considered and have the 

appearance o f  bias, as Kate T O ’Mahony suggested in her subm ission to the Consultation on the 

Refom i o f  the State's Employment Rights and Industrial Relations Structures and Procedures."^’ 

In any event, with the stakes inevitably high for the staff at the existing bodies, it must be asked 

whether those involved in the Refonn Project Office, who have had close collaborative links both 

before and during the refonn project with these m ajor stakeholders, are in a position to detach 

themselves from these vested considerations and interests, and provide a forthright, non

prejudicial re-design o f  the system. It is acknowledged by governm ent that “ [p]revious attempts 

have not proved successful, usually running into issues relating to institutional boundaries and 

stakeholder concerns.” ” *̂ M inister Richard Bruton’s TD asserts that he is “more determined than

For instance. Brian O 'B y m e . form er Head o f  the E quality  M ediation  Service suggested  that the Equality  T rib u n a l's  
M ediation  Service could be expanded to becom e a first-instance ad jud ica tive  m echanism  for all em ploym ent rights 

c laim s, see http ://w w w .djei.ie /publications/em ploym ent/201 l/stream lin ing_consu lta tions201  l/o _ b y m e_ b rian l .p d f 

(v isited  7 M arch 2012).
For instance, see generally  the view s expressed  by K ate T O 'M ah o n y . C hairm an o f  the E m ploym ent A ppeals 

T ribunal in her subm ission  to the Consultation on the Reform  o f  the S tate 's E m ploym ent R ights and Industrial 

R ela tions S tructures and P rocedures, available fi-om:
http ://w w w .djei.ie/publications/em ploym ent/201 l/s tream lin ing_consu lta tions201  l/ea t_ ch a ir .p d f (visited 6 M arch 

2012) and described  above at 3 10.
"■* D epartm ent o f  Enterprise, T rade and Innovation. (N ow  the  D epartm ent o f  Jobs, E nterprise  and Innovation) 

D epartm ent B rie f for M inister. M arch 2011.
http ://w w w .djei.ie /publications/corporate/201 l/D ep artm en t_ b rie f_ fo r_ M in iste r.p d f (v isited  10 M arch 2012), at 58.
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ever to proceed to a tw o tier structure.” Unpopular decisions inevitably have to be made 

regarding not only the structural future o f  these existing bodies, but also the role that their 

personnel will, may, or m ay not play in re-designed structures. It is subm itted that while co

operation and collaboration with m ajor stakeholders is undoubtedly a w orthy com ponent o f the 

reform process, it is im portant that the Reform Project O ffice m aintains a suitable organisational 

distance to these personnel. In this regard, it is com m endable that at least on the face o f  it. the 

consultation process organised by the Departm ent engaged all interested parties, including the 

existing fora heads, and the public on a level playing field. However, it is notew orthy that while 

the Director o f  the Equality Tribunal and the Chairman o f the Em ploym ent Appeals Tribunal 

offered subm issions, published contributions from the Labour Relations Com m ission and the 

Labour Court, whose personnel and system s look set to form the bedrock o f  redesigned 

structures, are conspicuous in their absence.

NERA is intrinsically involved in enforcem ent and com pliance with em ploym ent law, which 

actively pursues em ployers who fail in their obligations under law'. Should the head o f  this 

institution and other senior staff in this institution be responsible for refom iing structures, given 

their background as “enforcers” and “inspectors” o f  employm ent legislation effectively on behalf 

o f  em ployees’ interests? A dispute resolution system should undoubtedly uphold the law with full 

rigour to protect the interests o f workers, but perhaps it could be suggested, at least in the 

abstract, that this background may lend itself to m ore pro-em ployee perceptions o f  the most 

preferable dispute resolution m ethodologies and strucmres.

Individuals on the Refonn Project Office possess considerable expertise and close 

connections with the Irish employment dispute resolution system. A rguably, how ever, these close 

ties work against the ideal o f  an independent, critically-based and objective team o f experts 

charged with the task o f reform.

On a more general level, another issue arises as to whether the Departm ent o f  Jobs, 

Enterprise and Innovation should be the body with overall responsibility for refonning  the 

employm ent dispute resolution system. Inevitably, personnel within this Departm ent have close 

ties and relationships with personnel in the dispute resolution bodies. Can a governm ent 

department instigate and oversee the reform  o f a central com ponent o f  itse lf w ithout the 

appearance o f  prejudice? Perhaps the Department o f  Justice and Equality, w hich has rem it for 

providing the fram ework through which courts operate through the Courts Serv'ice w ould be 

better placed to introduce this reform ? This would, to some extent, rem ove at least some o f  the 

appearance o f  bias which m ay m anifest itse lf through the existing Reform  Project O ffice, as 

described above. Although inevitably the Departm ent o f  Justice and Equality would have to work 

closely with their partners at the Departm ent o f  Jobs, Enterprise and Innovation, sta ff at the

M inister for Jobs, Enterprise and Innovation Richard Bruton TD, Bnulon Delivers on Em ploym ent R ights and  
Industrial Relations Reform  littp://www.workplacerelations.ie/en/m edia/Press% 20Release% 20060112.pdf (visited 6 
March 2012).
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fontier do not have direct affiliations with the major, existing employment law enforcement 

bodies; namely the National Employment Rights Authority, the Labour Relations Commission, 

the Labour Court and the Employinent Appeals Tribunal. However, the Department oversees the 

functions of the Equality Tribunal, which may again give rise to questions of impartiality and 

bias, should the Department establish a Refonn Project Office.

The Law Reform Commission might be an appropriate body to initiate a reform process in 

the font! o f  a Public Consultation process and Report on employment dispute resolution services 

refonn, given its independence from government, and recent engagement in dispute resolution 

reform through its report Alternative Dispute Resolution: Mediation and C o n c i l i a t i o n By way 

of comparison, tribunal reform in New Zealand was undertaken through a joint collaboration 

between the New Zealand Law Commission and the Ministry o f Justice.” '̂ It must be noted, 

however, that the New Zealand programme was ultimately unsuccessful in introducing reforms.

However, in British Columbia, Canada, fundamental reforms to their tribunal system took 

place in 2004 through the Administrative Tribunals Act 2004, resulting in a successful 

amalgamation o f a number o f tribunals there. Their program.me for reform was undertaken by an 

Administrative Project Team appointed by the Attorney General of British Columbia, Geoff 

Plant, through the Ministry o f Justice. As this Ministry is responsible for the oversight o f the 

justice system in the Province, it was deemed the appropriate ministry through which 

adjudicative and judicial systems should be refonned. However, what is particularly noteworthy 

is that the Administrative Project Team comprised of individuals separate to the Ministry to offer 

independent, ’arrns-length’ management o f the reform process. Professor Philip Bryden remarks 

on the positive impact that this had on the refonn project;

... [an] important feature of the Project was its creation as an organization that was separate 

from the ordinary operations o f  government. This gave the Project the freedom to function 

as a policy-making body without operational responsibility, and helped to manage the 

inherent conflict o f interest that arises when a Ministry that acts as a host Ministry to a 

tribunal sets policy that establishes the rules governing the working relationship between 

tribunals and their host Ministries. The Project was staffed by people working on short-tenn 

secondment or on contract, and this structure gave it considerable flexibility to take 

advantage o f the services of a number o f talented and experienced individuals.” ^̂

The experience o f British Columbia’s tribunal refonn project is an indicator o f how the expertise 

of those without ties to the relevant bodies subject to reform can be used positively. The team

A vailable from  http ://w w w .lavvreform .ie/_ fileup load /R eports/r98A D R .pdf, (v isited  7 M arch 2012).
See the N ew  Z ealand  L aw  C o m m issio n 's  papers "D elivcrm g  Justice for All: A V ision for N ew  Z ealand C ourts and 

I rihunals." 16 M arch 2004. "L n irie tl I ribunal F ram ew ork." 12 O ctober 2006. and "T ribunal R eform ." (S tu d \ Paper). 

22 D ecem ber 2008.
Ibid. at 16 and 17.
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operated on a flexible, once-off basis, under clear terms o f  reference."^’ Rather than the relevant 

government departm ent lim iting itself to collaborating solely with those central to the system that 

was not working, they looked beyond, to individuals who could offer objective perspectives on 

how  best to reform the system. Further objective perspectives could be ascertained from the input 

o f  private management consultants. Their potential role is discussed below.

6.3 Is there a role for private management consultancy input?

It is notable that given the considerable role o f private m anagem ent consultancy in developing 

certain elements o f  the Irish justice and workplace relations systems in the past, that the 

Department o f Jobs, Enterprise and Innovation has not called upon such resources for the present 

reform  agenda.

There have been a num ber o f  examples o f  private m anagem ent consultancy being used to 

assist in developing elements o f  the Irish justice and workplace relations systems.

In the lead up to creating the Courts Service, the Governm ent, through its W orking Group 

on a Courts Com mission hired the ser\’ices o f  a M anagem ent Consultancy finn to assist in the 

preparation o f the report which led to the creation o f  the Courts Service. It was envisaged that the 

Consultant would assist in the preparation o f the report particularly with regard to such matters as 

person specification, job  outline, reporting structure w ithin the Courts Service and perfonnance 

m easurem ent within the role and recruitm ent scope. The report reads like a business structuring 

p lan , with detailed descriptions o f personnel, outlining their overall objective within the system, 

who they report to, their criteria o f success and accountability criteria. Organisational line 

managem ent structures are also outlined, establishing specific aims, functions and values.

Private m anagem ent consultancy also played a considerable part in developing the recent 

Legal Services Bill. Consultants Anne Neary and Frances O ’Toole published The Blueprint 

Report on the solicitors’ profession in June 2011, which was a key com ponent in advancing 

proposed reforms in the legal system through the Legal Services Bill.

Private m anagem ent consultancy has also played a role in developing adm inistrative 

efficiency within Irish employment dispute resolution bodies. In 2005, Kevin Bonner, an 

independent consultant, undertook the role as “independent assessor” o f  the Review G roup on the

' Their terms o f  reference were set out as follows:
The Administrative Project Team 's objectives are to ensure that:

o  administrative agencies meet the needs o f  the people they serve; 
o  their administrative processes are open and transparent; 
o  their mandates are modern and relevant; and

o  government fulfills its obligations by providing the legislative and policy  
framework administrative agencies require to carry out their independent 
mandates effectively.

Professor Philip Bryden. "N ew  D evelopm ents in Tribunal Reform: Lessons from British Colum bia.’" available from 

http://ww w.law .utoronto.ca/docum ents/conferences/adm injustice08_bryden.pdf(visited I March 2012), at 1 1, 
"^‘’Government o f  Ireland. "Working Group on a Courts Com m ission. Fourth Report.’' March 1997. available from 

http://www.courts.ie/Courts.ie/Library3.nsf/(W ebP iles)/C 03F 718F4A B 4C B 9980256D A 600394009/$F IL E /court s4 .pdf 
(visited 12 March 2012).
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Functions o f  the Employm ent Rights Bodies. Bonner was also fom ierly Secretary General to the 

D epartm ent o f  Enterprise, Trade and Em ploym ent. His role was to interact with the Bodies and 

the Social Partners to gauge support for recom m ended changes on foot o f the publication o f  a 

Report o f  the Review Group. Bonner com m ents on his role w ithin the process;

it was considered that it m ight be useful if  a party not concerned with form ulating the 

agenda discussed the proposed changes with some or all o f  the bodies concerned... 

G iven that the Department view s custom er service at the heart o f its proposals, it was 

also considered desirable to have the benefit o f  an outside assessment.

W hile this report did not result in fundam ental, structural change in the em ploym ent dispute 

resolution system, it is interesting to note that government saw the worth in having an 

independent assessor involved in the process.

In 2007, John O ’Dowd Consultants were employed to undertake a “Client Survey” o f  the 

Labour Relations C o m m i s s i o n . T h e  Survey provided an objective analysis o f  the successes 

and failures o f  the Labour Relations Com m ission, and pointed to inefficiencies w ithin the Rights 

Com m issioner Service and provided critical analyses o f the C om m ission’s other central services.

In 2011, BearingPoint undertook a business process re-engineering project involving the 

Rights Com m issioner Service and the Labour Court with the co-operation o f NERA. The project 

"highlighted the scope for re-shaping existing case m anagem ent operations,” suggesting that 

certain generic functions could be unified through a slim m ed-down, shared ser\'ice adm inistration 

for all first-instance functions."^*

Kate T. O ’M ahony, Chairman o f the Employment Appeals Tribunal questions the 

legitim acy o f  this particular intervention by this private managem ent consultancy f im :

Bearing Point are consultants on IT and adm inistration, not on legal practices and 

procedures. Their recom m endations for multi layered intervention in the processing o f  a 

case is not based on any relevant experience or expertise and runs contrary to the 

experience in other countries where sim ilar steps were taken and had to be abandoned 

for their detrimental effect. Furtherm ore, in this time o f  recession, their proposals, w hich

Department o f  Enterprise, Trade and Employment. Killeen announces re-vamp o f  dispute resolution se n ’ices and  
modernisation o f  legislation. available from http;//www.djei.ie/press/2005/20050524.htm (visited 13 March 2012). 

K.evin Bonner. "Outcome o f Consultations regarding Employment Rights Bodies Group Report." 9 .lanuary 2005,
at 2.

See LRC Client Survey 2007, available from http://www.lrc.ie/viewdoc.asp?DocID=620& m=f (visited 12 March 
2012 ).

Department o f  Jobs. Enterprise and Innovation. "Consultation on the Reform o f  the S tate 's Employment Rights 
and Industrial Relations Structures and Procedures."
http;//www.djei.ie/publications/employment'201 l/R eform ConsultationPaper.pdf (visited 10 March 2012). at 3.
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have been adopted by the Department, will require significant outlay in tenns o f 

personnel and cost.

The input o f  private m anagem ent consultancy can offer an impartial, objective analysis o f  a 

system and can ultim ately result in cost savings. Private management consultancy analysis can 

help to focus on, and realise, central objectives o f  a new or redesigned system. It can assist in 

detennining best practice and rationalise aspirational goals and ambitions o f  a system , tirough 

detailed descriptions o f  the roles o f  individuals, and o f  line management structures. However, the 

input o f  private m anagem ent consultancy should not dominate the reform process o f  an essential 

part o f  a public justice system. It should not perform in isolation. Given the com plexity o f 

reform ing em ploym ent dispute resolution structures which must remain independent, impartial 

and m eet European legal obligations, private managem ent expertise should only be used as a 

com ponent part in a collaborative process, which also involves structured public consultation, 

existing stakeholders’ input, com parative analysis and proven public sector expertise.

6.4 Is a new comprehensive legislarive framework a necessary component of reforming 

dispute resolution services?"''''

It is subiTiitted that a central com ponent to the process o f  reform ing an em ploym ent dispute 

resolution system  should be the introduction o f  a com prehensive legislative regulatory 

framework. This legislation would com prise two elements: governance and procedures at the new 

bodies, and supplementar>' am ending legislation which amends rights legislation and other 

legislation due to be assigned to bodies in the new system, to inake such com patible with the 

newly introduced institutional framework. This supplem entary amending legislation would 

assigning the old fora’s jurisdiction to the new fora, designate consistent time lirr.its for 

subm itting claims, and w here appropriate, ensure hearings to be held in public or private as 

appropriate.

Rachel Bacon concludes that “a solid legislative foundation is an essential pre-requisite to a 

successful am algam ation process... the absence o f  which will be fatal.” " '"

W endi J. M ackay, from  the Adm inistrative Justice Officer o f  the G overnm ent o f  British 

Colum bia speaks o f  how a legislative fram ework defines the role o f  tribunals;

K ate T. 0 ‘M ahony. C h a ir EA T, Subm ission  to the C onsultation  on the R eform  o f  the S ta te 's  E m ploym ent R ights 

and Industrial R ela tions S tructures and P rocedures,
h ttp ://w w w .d jei.ie /pub lications/em ploym ent/201  l/s tream lin in g _ co n su lta tio n s2 0 1 1/eat_chair.pdf, (v isited  28 M arch 
2012), at 4.

It is not proposed  to address the issue o f  conso lida ting  em ploym ent and industrial relations leg islation  as legislative 
codific iation  is b eyond  the rem it o f  th is thesis.

R achel B acon. A m algam ating  tribunals: a recipe for optim al reform . 2006, U niversity  o f  Sydney, available fr-om 

h ttp ://ses .lib rary .u syd .edu .aU /b its tream /2123 /621 /l/ad t-N U 20050104 .11271602w ho le .pd f (visited 5 M arch 2012), at 
394 and 395.
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A tribunal’s enabling legislation reflects the broad policy goals and objectives o f 

governm ent. A tribunal’s jurisdiction does not extend beyond the four com ers o f  its 

legislation and it is through the legislation itself that governm ent creates and defines the 

fram ework within which a tribunal must operate.

It is essential that any suggested reforms o f  the Irish em ploym ent dispute resolution system 

should ultim ately be founded on legislation which outlines clearly how new fora will be tasked 

w ith determ ining disputes based on alleged breaches o f  em ploym ent and industrial relations 

legislation.

6.5 What should happen to existing claims?

New  em ploym ent fora should process, facilitate and adjudicate claims that w ere originally 

subm itted to pre-existing bodies. W here an em ploym ent dispute has given rise to a num ber o f 

claims in various fora, these should be amalgamated to one hearing before the relevant first- 

instance adjudication forum. Pre-existing time limits for subm itting appeals should be respected, 

and pre-existing m easures pertaining to whether a claim is heard in private or public should be 

m aintained for claims that were originally filed under the old system.

W endi J. M ackay. at the "Investing  in K now ledge" C onference o f  the C ouncil o f  C anadian  A dm in istrative 
T ribunals. 2003. availab le  from  h ttp ://w w w .ccat-c tac .o rg /dow nioads/2003_m ackay_en .pd f (v isited  22 M ay 2012).
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CHAPTER 7: PROPOSALS AND CONCLUSIONS

M y aim is to provide a simple, independent, effective, impartial, cost effective 

and w orkable means o f  redress and enforcem ent, within a reasonable period o f 

time."^'

Richard Bruton TD

Most workers want nothing m ore o f  the law than that it should leave them 

alone.

Professor Kenneth W illiam  W edderbum

...the  civil justice system has a significant social purpose... the fundamental 

challenge for reformers is how to provide a m odem , efficient system that delivers 

just outcomes by means o f  procedures that are fair and that are perceived to be so 

by litigants and other court users - a system that delivers justice and enjoys 

public confidence. M ost im portantly, the question is how the public purpose o f 

the civil justice system -  in supporting social and economic stability -  is achieved 

in a climate o f strained resources..." ''^

Professor Hazel Genn

The above quotes provide a backdrop to what a new system for resolving Irish em ploym ent 

disputes should aspire to. Ideals o f  fairness, efficiency and effectiveness for the user should 

prevail, the workplace relationship should not be unnecessarily interfered with, and cost- 

effectiveness for government should be driving forces behind refonns.

At this juncture, it is worth briefly reflecting once again on the context in w hich the 

following proposals for reform are suggested; the Irish workplace. As explained at the outset o f

' M inister for Jobs. Enterprise and Innovation, Richard Bruton TD, Address by Mr Richard Bruton, TD , M inister for
Jobs Enterprise and Innovation, IRN Conference, U C D , 8 March 2012 , available from
http://w w w .lrc.ie/view doc.asp?D ocID =786& m =f (visited 12 March 2012).

Kenneth William Wedderbum. The W orker und the Law  (Pelican. 1% 5). at 1.
Hazel Genn. “A DR and civil justice: what's justice got to do with it?" in Judging C iv il Justice. (Cambridge

University Press, 2010). at 78.
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the thesis, how  w orkplace disputes are resolved at a state level m erits consideration in its own 

right, as distinct from systems that resolve other disputes on legally constructed relationships. 

There is an inherent pow er im balance between worker and em ployer which the law endeavours to 

redress. The w orkplace relationship, unlike many legal relationships, has a significant human 

dim ension to it. D isputes o f  the workplace, in light o f  these traits, need to be handled sensitively 

w here necessary, and em phasis should be placed on m aintaining the relationship w here possible. 

There is an onus on the system tasked with resolving disputes that appropriate and adaptable 

dispute resolution m ethods are put in place to ensure that these goals are realised. In addition to 

these factors unique to the workplace relationship and the resolution o f  disputes therein, these 

proposals must pay heed to the unique traits o f the Irish labour m arket which has changed so 

m uch in recent times.

The analysis in the earlier part o f  this thesis"'*^ dem onstrate clearly that current structures 

are not working effectively, justly  or efficiently, and that the system for resolving disputes in 

Ireland is in need o f reform. Through the combination o f  exam ining different dispute resolution 

m ethodologies,'"'* a com parative analysis o f  the experiences o f  Ontario, England and W ales and 

New Zealand,"''"’ and the opinions offered by user representatives and other experts, particularly 

in light o f im m inent reforms, ideas and perceptions as to what is best practice for resolving 

employment disputes in Ireland emerge. The Department o f  Jobs, Enterprise and Innovation’s 

p r o p o s a l s , w h i l e  adm irable, will fail to deliver a world-class w orkplace relations service in 

some respects. In particular, concerns have been expressed here that elem ents o f  the proposed 

services lack accountability and the system may not m eet internationally recognised standards 

with respect to a user’s right to a full, independent, public hearing. All o f  the above strands o f  

analyses culm inate in the proposals contained in this chapter. First, consideration must be given 

to the essential com ponent that gives the system its function; the types o f em ploym ent disputes 

that seek resolution. Following this, a structure for reform will be proposed, which, it is 

submitted, will provide fair, efficient and effective justice to users, w hilst rem aining viable with 

respect to the S tate’s limited resources.

7.1 What kind of disputes need to resolved?

The crux o f  resolving a large quantity o f  disputes that come before the existing fora, particularly 

Rights Com m issioners, centres on establishing straight-forward, factual accounts o f  the 

circumstances surrounding the alleged breach o f employment legislation. In m any instances, 

these cases are not even about genuine conflicts o f evidence; they are m erely about ignorance o f  

the law, and/ or the em ployer’s ignorance, inadvertence or simple flagrance in relation to what he

' See above, at 4.
See Chapters 1 and 2.
See Chapter 3.
See Chapter 4.
See above, at 239.
See above, at 272.
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or she has to do to comply with the law. For instance, a substantial number o f cases fall under a 

failure to comply with the terms o f the Terms of Employment (Information) Act 1994. Claims for 

the failure to provide a contract are, in the vast number o f instances, essentially incontestable - 

there either is a written contract provided or there is not. Despite this, these cases are heard at an 

adjudicative level, lawyers are hired, and time is spent on the day o f hearing. This is expensive 

and unnecessary. Similar trends emerge in Payment o f Wages cases -  many of these cases are 

uncontested. Claims under the Organisation of Working Time Act are frequently more complex, 

requiring careful deliberation of the evidence to arrive at a decision. However, in the final 

analysis, a substantial amount o f these claims are not particularly difficult to determine, and the 

employer's failure to prove their compliance with the legislation (through failing to prove written 

evidence of a contract, that an employee has received breaks/ holiday pay etc.) determines the 

outcome o f the case. For example, the National Employment Rights Authority undertook 1,883 

(generally targeted) inspections o f workplaces to inspect compliance with the National Minimum 

Wage Act 2000 in 2010. Whilst they found that 85% of employers were paying the National 

Minimum Wage, only 52% of those inspected v/ere fully compliant. The disparity between these 

two figures is accounted for by employers’ breaches of their requirement to keep records.

The question is, why do (and indeed, why should) disputing parties take their case all the 

way to the point of an adjudicative decision (in current circumstances, before a Rights 

Commissioner)? Minister Richard Bruton comments “Individual issues o f complaint too quickly 

turn to adversarial hearings without first trying to find other solutions.’’'

The answer to the problem probably lies in simple, and oft repeated, failures of the system: 

information concerning employers' obligations is simply not getting through, and low-level 

dispute resolution mechanisms, short of adjudication are not provided. Statistics on compliance 

rates with basic employment legislation arguably demonstrate what could be described as a 

culture of non-compliance in certain major industries. The following is a summary o f compliance 

rates on the findings of NERA Inspections in 2010. The average compliance rate was found to be 

44%.

Sector No of Compliance Unpaid

cases rate (%) wages

concluded recovered

(€)

Agriculture 76 29% 17,289

Catering 474 38% 176,600

National Employment Rights Authority Review o f  2010, available from 
http://www.em ploymentrights.ie/en/m edia/Nera% 20Review% 202010% 20(4).pdf (visited 6 March 2010), at 8.

M inister for Jobs, Enterprise and Innovation, Richard Bruton TD, Address by Mr Richard Bruton, TD, M inister for 
Jobs Enterprise and Innovation, IRN Conference, UCD, 8 March 2012, available from 
http://www.lrc.ie/viewdoc.asp?DocID=786& m=f (visited 12 March 2012).
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Retail Grocery & Allied 

Trade

226 30% 295,245

Hotels 127 31% 153,757

Contract Cleaning 93 43% 24,913

Security 50 58% 55,253

Construction 407 56% 213,297

Electrical 40 60% 51,946

Other 93 52% 16,249

The obligations under employment legislation are many and complex, but nevertheless, there is a 

compelling case for targeted infomiation dissemination to employers,"^'' and where breaches do 

occur, structured, low-level interventions by a state-provided dispute resolution agency can and 

should be the primary means through which these relatively clear-cut disputes get resolved. This 

should be the mainstay means through which employment rights disputes are resolved, rather 

than requiring parties to process their complaint to the point o f an adjudicative ruling where this 

may not be necessary. Speaking in a UK context in 2007, a review into employment dispute 

resolution in Great Britain spoke along similar lines:

Fundamentally, what is needed is a culture change, so that the parties to employment 

disputes think in tenns of finding ways to achieve an early outcome that works for them, 

rather than in tenns of fighting iheir case at a tribunal.''"'

This analysis fully acknowledges that there are considerably more complex and nuanced legal 

disputes within the realm o f employment law due to its multi-faceted nature, and that often it will 

be necessary to provide robust adjudicative processes to the parties to such disputes. However, 

that being said, the set o f minimum standards prescribed under legislation is one of the central 

legal backdrops (along with the employment contract) through which the employment 

relationship, in a legal sense, is facilitated. As such, the mechanisms available for the resolution 

of these disputes is central to the success of a workplace dispute resolution system and workplace 

relations generally.

The issue o f employment disputes being resolved at an unnecessarily formal level at the 

LRC was addressed in the results of a “Client Survey” of the Labour Relations Commission in 

2007. A recurring theme was the perception that access to the services of the Labour Relations 

Commission, including the Rights Commissioner Service was too easy:

Suggestions for w hat th is could entail are described below , at 332.

M ichael G ibbons. D epartm ent o f  T rade and Industrv. "A  R eview  o f  E m ploym ent D ispute R esolution  in G reat 
B ritain ." at 38.
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Several participants took the view -  shared by managem ent and trade unions -  that it was 

som etim es too easy to get access to the LRC and that there should be some fihering 

m echanism s in place that would preclude cases without substance or on which there had 

not been sufficient negotiation at local level.'

While m aking it ‘less easy’ to get to an adjudicative stage should not be an objective o f  anew  

dispute resolution system, there should be easily accessible alternative options to such As 

M inister R ichard Bruton TD says, there is a need to “move from the default position that every 

individual com plaint, no m atter how large or small, m ust always result in a time-consum ing and 

expensive formal hearing.” " ”

7.1.1 Sources of Employment Disputes

Employment disputes arise through a num ber o f  legal or quasi-legal circumstances: 

breaches o f  actual terms o f  em ploym ent contracts 

breaches o f  implied terms o f  employm ent contracts

breaches o f  tort, through personal injuries claims (eg stress and bullying at the workplace) 

breaches o f  collective agreements (industrial relations issues), 

breaches o f  constitutional rights,

breaches o f  m inimum prescribed rights, either provided through EU law, or through 

domestic legislation.

The question is what types o f  disputes should a new em ploym ent dispute resolution body (or 

bodies) preside over and detennine? Can one forum provide a com prehensive adjudicative 

service for all o f  these types o f  claim, or should the adjudicative function for the discrete types o f 

dispute outlined above be left to separate bodies? Should the civil courts retain jurisdiction on 

em ploym ent disputes based in tort, contract or constitutional law? Should a body such as the 

Labour Court (or a refonned version o f  it) exercise exclusive jurisdiction over industrial 

relations/ conflict o f  interests/ breaches o f  collective agreem ents disputes? Should a new tribunal 

concern them selves exclusively with adjudicating disputes concerning alleged breaches o f 

m inimum standards set in legislation? Could divisions be established within the one forum 

structure to cater for these different types o f  dispute, or would this lead to further instances o f 

duplicated claims, forum election and forum shopping as is currently the case?"^*

W hile a new system should be sim plified in a structural sense, the com plexity o f  the area o f  

employment law rem ains and the system m ust cater for this continuing reality in as fair and

LRC Client Survey 2007, http://www.lrc.ie/viewdoc.asp?DoclD=620&m =f (visited 12 March 2012).
Address by Mr Richard Bruton, TD. M inister for Jobs Enterprise and Innovation, IRN Conference, UCD, 8 March 

2012, http://www.djei.ie/press/2012/20120308.htm (visited 12 March 2012).
For more on forum shopping within the current system, see above, at 2.2.3 Overlapping jurisdiction and forum 

shopping within the Irish Employment Dispute Resolution System, at 52
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efficient a m anner as possible. Although a subject in itself, em ploym ent law is, in essence, an 

um brella term for the com posite o f  an array o f applications o f  discrete, substantive areas o f  law; 

statutorily provided rights, contractual issues, tortious liability, statutorily-controlled facilitative 

bargaining and constitutional issues. A new dispute resolution system, to complement the role of 

ordinary civil courts, has to be excellent at facilitating and determ ining the resolution o f  disputes 

within a statutorily-determ ined subset o f  this broad spectrum. As an overall structure, it m ust be 

flexible and adaptable, sensitive to the preservation o f  continued, amicable employm ent relations 

w here possible, yet legally robust and necessarily vigorous w here circum stances dem and it. 

These considerations are central to the proposed structure for reform, outlined below. The design 

o f  this proposed structure relies on the w riter’s reflections on the assortm ent o f  research 

techniques and findings in this thesis thus far.

The system proposed below accounts for the fact that certain employm ent disputes are not 

based on set, dictated legal param eters and stipulations through statute. This is particularly the 

case with industrial relations issues. The dispute resolution system must strike the balance 

betw een protecting and enforcing rights under the law, where applicable, while rem aining 

sensitive to com m ercial realities, social nonns, and the prevailing dynam ics o f  workplace 

relations and the economy. In som e cases, these considerations should not be taken into account 

as the law already reflects these considerations."^”

The system is designed to stream line the framework for resolving em ploym ent disputes, and 

to prevent them from entering disparate avenues o f  redress. It is designed in such a way that the 

various stages in the processing o f an emplo>iTient dispute are effectively a succession o f filters, 

as it m oves through the one channel towards resolution."* ' The idea is to create a system w here 

early resolution is the goal, preferably through facilitative m eans, rather than arbitrary 

adjudicative m eans, and only a fraction o f  potential conflicts lead to a formal complaint before 

tribunal, where necessary and appropriate, and only a fraction o f  those com plaints again go to 

appeal and subsequently to judicial review at court."®  The proposed dispute resolution system  is 

designed as a sHding scale,"*^ along the following lines:

encouraging settlem ent without the need for third party intervention, 

facilitating settlem ent with the aid o f third party intervention.

For instance, the Equahty Tribunal considered social norms in an alleged case o f  discriminatory treatment on the 
grounds o f  nationality in the context o f  a claim partly consisting o f  the com plainant's perceptions o f  banter 
surrounding the English football team 's exit from the European Soccer Championships to Portugal in 2004: Scanlon v 
St r/ncen t's Hospital D EC-E2007-011. For further discussion, see above at 118.

For example. Registered Employment Agreements and the national minimum wage.
This is described by Martin Schneider in "Employment Litigation on the Rise? Comparing British Employment 

Tribunals and German Labor Courts" (2000) 22 (2), Comparative Labor Law and Policy JournaL  261, at 265.
Schneider describes the dispute resolution filter system in graphical terms, suggesting that there "a pyramid o f 

conflicts. A large num ber o f disputes form the broad bottom, while the number o f  trials at the various court or tribunal 
levels represent the narrow top o f  the pyramid." Ibid. at 270.

Robert D Cooler and Daniel L Rubinfield describe the sliding scale o f interventions in legal disputes in a 
chronological sense in "Economic Analysis o f  Legal Disputes and their Resolution." (1989) 27 Journal o f  Economic  
Literature, 1067, at 1 0 6 9 -  1071.
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adjudication with an arbitrary ruling. 

7.2 The Proposed Structure

I n s p e a t o n

C o m o i i a n f f
W o r k p la c eO ff ic e r
R e la t io n s
A p p e a ls

T r iD u n a

R e s o lu t io n

Serv’ice
Civil C o u r t

A p p r o p r ia te

J u r is d ic t io n

v V o rk p tace

R e la f io n s

T nbL inal

C o m p la in t

Trtparrtr* he an o o  comr>ie>: d i5 p u r«  Smgle A d jjd  catO'’ io '  5irript*r, • ^ o r d s  b^s«rl d ispu tes

The proposals here take into account the Blueprint issued by the Departm ent o f  Jobs, 

Enterprise and hinovation, and to a limited extent, m irror the same basic framework. The 

proposal com prises an early intervention dispute resolution service, coupled w ith a two-tier 

adjudicative institution structure. However, while this basic outline may bear sim ilarities to the 

proposals in the D epartm ent’s Blueprint, the differences in the detail o f  this proposal are 

considerable: the Labour Court is not the de facto  appellate tribunal, and there are substantial 

differences in the fonn and personnel at all three stages o f  the system. The main service will be 

known by the same title as is proposed in the Blueprint: the W orkplace Relations Com mission. 

Similarly, the pre-adjudication resolution service will be known as the Early Resolution Service. 

The W orkplace Relations Com m ission will com prise the following elements:

Com pliance, and Information Services 

Adm inistrative Service 

Early Resolution Service 

W orkplace Relations Tribunal.

The appellate body will be a separate body known as the W orkplace Relations Appeals 

Tribunal. A lthough institutionally separate, there will be governing and adm inistrative synergies 

between the W orkplace Relations Appeals Tribunal and the W orkplace Relations Com m ission. 

The following is a sum m ary o f  the proposed refonn:

An early-intervention, pre-adjudication Early Resolution Service. D ifferent approaches, 

either a hybrid o f  conciliation/m ediation or early neutral evaluation or arbitration will be 

taken by ‘Case Resolution O fficers’ depending on the nature o f  the claim , and the mutual, 

voluntary wishes o f  the parties involved.

For basic, non-com pliance issues such as failure to provide an em ploym ent contract, or 

failure to pay wages, parties will be given the option o f  inspection by a ‘C om pliance

For full-page sized version o f  this diagram, see below , at 399. 
For a critical evaluation o f  the Blueprint, see above at 253.
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Officer’ or adjudication at the Workplace Relations Tribunal by one adjudicator called a 

Chairperson.

For complex, multi-faceted disputes, a tripartite adjudicative panel will preside over the 

Tribunal hearing, comprising three adjudicators; a Chairperson and two Members, with 

expertise in workplace relations.

At this adjudicative level, adjudicators may refer points of law that arise at adjudicative 

hearings to Legal Advisors for their consideration. These Legal Advisors will be legally 

qualified barristers or solicitors of certain minimum experience with particular expertise in 

employment and industrial relations law. The Legal Advisor will form an opinion on the 

legal issue and will provide it to the adjudicators for their consideration.

Appeals will be made to the Workplace Relations Appeals Tribunal. Appeals will only be 

available on a point o f law, with one presiding legally qualified adjudicator called a 

Chairperson.

Appeals from decisions of the Workplace Relations Appeals Tribunal may be made to the 

civil courts of appropriate jurisdiction.

Fast-track enforcement orders will be available to secure the effect of judginents of the two 

bodies.

All hearings at the Workplace Relations Tribunal and the Workplace Relations Appeals 

Tribunal will be held in public, by default, with discretion for same to be heard fully, or in 

part, in private.

Decisions of the two bodies will be made publically available on a central website. Parties 

may apply for anonymity in the publication.

A new Workplace Relations Board will be established comprising a set panel o f  individuals 

reflective of influences in workplace relations and workplace dispute resolution in Ireland. 

The Board shall be in charge o f governing the two bodies.

Open, transparent appointments process will be developed whereby the Workplace Relations 

Board in collaboration with the Public Appointments Commission shall be charged with the 

task o f appointing adjudicators to the two bodies.

Administrative staff will be provided from existing equivalent resources at NERA and the 

current adjudicating bodies. Claims management and processing shall be by way of a single 

administrative service for all dispute resolution services in the system.

Building on NERA’s personnel and resources, new Compliance and Information Services 

shall be provided by the Workplace Relations Commission, with a stronger focus on 

proactively realising a ‘culture of compliance’ with employment law.

All services will be regulated by rules provided by way o f statutory instrument, setting out 

procedures, appointment processes etc.

A  brief table comparing the proposed structure to the Department’s Blueprint is outlined below:
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Proposed Structure D epartm ent’s Blueprint

Jurisdiction Increase current jurisdiction to 

cater for a limited num ber o f  

contract cases

As is

Early Intervention Early Resolution Service -  

conciliation service for 

conflicts o f interest disputes, 

m ediation, or arbitration at the 

election o f  the parties for 

rights disputes.

Early Resolution Service -  

Telephone-based low-level 

dispute resolution service to 

facilitate settlement.

First-Instance Redress 

M echanism

W orkplace Relations Tribunal 

or Inspection by Com pliance 

Officers, the latter option 

available at the election o f  the 

parties.

W RC Inspection without 

hearing or an Adjudication 

hearing depending on the 

nature o f  the com plaint

Adjudicators at First-Instance Tripartite panel com prising a 

Chairperson and tw'o 

workplace relations experts for 

complex disputes. One 

adjudicator to preside over 

records-based disputes. 

Adjudicators can refer to an 

in-house Legal Advisor for 

his/ her opinion on complex 

legal matters. This opinion can 

inform the rulings o f  

Tribunals.

One adjudicator throughout, 

no pre-determ ined mmimum 

qualifications necessary

Appeal M echanism W orkplace Relations Appeals 

Tribunal, appeal on a point o f  

law only

Expanded Labour Court, de 

novo appeal

Adjudicators at Appeal One legally qualified 

adjudicator

Tripartite panel as per the 

current Labour Court

Enforcem ent Individuals m ay take the 

ruling o f  the relevant body to 

the appropriate civil court for 

formal enforcement. 

Alternatively, they may apply

Apply to the W RC or Labour 

Court for a binding and 

enforceable Determination 

Order. To enforce this, the 

applicant can take civil
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for a Com pliance O fficer at 

the W orkplace Relations 

Com m ission to take the ruling 

to the appropriate civil court 

for enforcem ent on their 

behalf.

enforcem ent proceedings to 

the District Court, o r Criminal 

prosecutions m ay be brought 

by the D irector o f  the W RC.

Infonnation Service Focus on more interventionist, 

proactive inform ation 

m easures such as providing 

online self-help tools, posters 

at workplaces and email 

bulletins to employers.

Remains as it is.

7.2.1 A clear jurisdiction for the new W orkplace Relations Services

The jurisdiction o f  the proposed W orkplace Relations Com m ission, Tribunal and Appeals 

Tribunal should be tightly defined by governing statute. It should comprise;

a) the combined statutory jurisdiction outlined for the D JE l’s proposed workplace dispute 

resolution fora as described in the D epartm ent’s Supplementary Document to the 

Blueprint, “ Proposed Redress M echanism under the New Com pliance and Redress 

M odel,” " “ and

b) certain disputes concerning contracts o f em ploym ent or other contracts connected with 

employment.

Jurisdiction under Contract Law

The proposed bodies should have jurisdiction to adjudicate most disputes based on contracts 

fornied within the workplace relationship. The contract o f  employm ent is fundam ental to the 

legal workplace relationship. Given that the m ajority o f  statutory provisions relating to the 

workplace have had an impact on the limits o f  the contract o f  employm ent it makes sense that the 

bodies proposed here should have jurisdiction over disputes o f  contract."^* .Turisdiction under

Available from
http;//www.workplacerelations.ie/en/media-'Proposed% 20Redress% 20M echanism% 20under% 20the% 20New% 20Com 
pliance% 20and% 20Redress% 20M odel.pdf (visited 22 May 2012).

Sir Otto Kahn-Freud described the contract o f  employment as the "cornerstone o f  the edifice o f  labour law" Otto 
Kahn-Freund. "The Legal Framework." in Allan Flanders and Hugh Armstrong Clegg. The System o f  Industrial 
Relations in Great Britain (Oxford, Blackwell, 1954), at 54.

R Dukes comments:
Because o f  the way in which the statutory law has been drafted, resting on a presupposition o f  the existence o f  a 
contract o f  employment, the importance o f  the contract o f employment can even be said to have increased as a 
result o f  the growth in statutory law.

R Dukes. "Douglas Brodie. "The Contract o f Employm ent': Review." (2009) 13(1) Edinburgh Law Review  153.
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this heading is afforded to the Employm ent Tribunals in the UK."^^ The U K ’s experience in this 

regard dem onstrates that this is a valid and progressive use o f  the employinent dispute resolution 

bodies. The proposed model would allow m any contractual disputes to be resolved vithout 

recourse to civil courts. Informal dispute resolution m echanism s such as the proposed mediation 

and arbitration services described below  would be made available to those in dispute over a 

contractual issue at the proposed W orkplace Relations Commission. W here required, the 

W orkplace Relations Tribunal can provide adjudication on such matters.

It is particularly im portant that disputes brought to the new services under the contract 

heading should be restricted to clearly-defined statutory limits.

Disputes concerning contracts connected to employment should be lim ited to a clai^i for a 

sum due under such a contract, and a claim for the recovery o f  a suin in pursuance o f  any 

enactm ent relating to the term s or perform ance o f  such a contract.

Claims under intellectual property should be excluded, on the basis that the Com m iss on and 

Tribunal do not have the necessary expertise to cater for this very com plex field o f  lav. Such 

m atters should be left to the civil courts.

A further limit should be that under the contract o f  employm ent heading parties n ay  not 

claim  for anything other than that which is m onetarily quantifiable by the tenns o f  the cortract o f 

em ployinent or other contract connected with employment; salary, bonuses, holidays etc. Parties 

m ay not claim for damages. This would exclude the Com inission, Tribunal and Appeals Tribunal 

from determ ining issues such as damages for injury to feelings or stress caused by the corduct of 

the other party. The C om m ission and Tribunal should not engage in these m atters. As the 

Com m ission, Tribunal and Appeals Tribunals will be statutorily-created bodies, which provide 

infonnation, inspection and adjudication services relating to statutorily-based laws, the 

boundaries o f  their collective jurisdiction need to be clear. It is iinportant that this jurisd i;tion  to 

serve on contract o f  law m atters should be put on a statutory footing through the introduction o f  a 

new piece o f  legislation. ‘

7.2.2 Workplace Relations Cominission 

Information Services
In the consultation responses to the governm ent’s proposed reform for em ploym ent dispute 

resolution services, a specialised non-directive information service providing infonnation to both 

em ployers and em ployees was seen as an essential elem ent in facilitating early resolition of 

grievances and stem m ing the flow o f com plain ts ."’’ It is accepted that this analysis is correct, 

and that information provision should play a central role in any reform ed services. An

N ote that in the UK. the Em ploym ent Tribunal system can determine issues o f  contract up to the value of £25,000. 
This is discussed further, above, at 182. For further treatment, see Norman Lamb, R em edies in the E tw loym ent 
Tribunal. (Sw eet & M axw ell, 1998),

"™ In the UK  this is provided for in Sections 3 and 8 o f  the Employment Tribunals Act 1996 (as amended).
Blueprint, at 12.
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information service loosely based on the Ontarian model is suggested. A new Workplace 

Relations Commission Information Service should be formed from the National Employment 

Rights Authority’s and Labour Relations Commission’s considerable resources, personnel and 

experience in the areas o f employrnent law compliance, inspection and the provision of 

information. It is proposed that, in an effort to streamline and synergise current information 

provisions services, that these resources should be pooled together provide a new, single non

directive Information Service which should take a more proactive approach to information 

dissemination than previous services, using more innovative means to realise higher levels of 

awareness of, and compliance with, employment law amongst both workers and employers. The 

ethic behind the information service should be one of collaboration with employers throughout 

the country to help them see the benefits of compliance, and to help them to understand the 

processes for inspection and redress, while providing workers with the necessary tools and 

infonnation to understand their rights and entitlements under law. The Information Service will 

act as the primary interface between users and the dispute resolution system.

As mentioned above, there are still significant levels of non-com.pliance in certain sectors"’  ̂

and while employment information dissemination and compliance mechanisms have improved in 

recent years, particularly with the introduction o f the National Employment Rights Authority, 

there must be a shift o f emphasis to a more proactive approach in order to realise the ‘culture of 

compliance’ that the Department sees as a central objective to reform. It is suggested that central 

elements o f the Ontarian Ministry of Labour’s programme of employment law information 

dissemination and compliance mechanisms should be considered and implemented. The 

following suggestions for information dissemination are based on methods used by the Ontarian 

Ministry o f Labour, and should be adopted here. These proposed means of information 

dissemination are more proactive mechanisms than those currently in place and could supplement 

existing core services such as the successful helpline currently operated by NERA.

A central website should be a starting point, providing clear, easy to understand infonnation 

on employinent and industrial relations law. An array of online interactive tools should be 

provided allowing users to input basic data about their work to calculate their legal entitlements. 

These online tools should cover employment rights provided under legislation that depends solely 

on basic facts of the employment scenario, such as: work hours, wages paid, length of service, 

methods o f payment, records o f payment, other documents provided to them, etc. For instance, 

users could input this data, and the online tool could provisionally calculate entitlements under 

Organisation o f Working Time Act, National Minimum Wage Act, Payment of Wages Act, 

Ternis of Employment (Information) Act, Redundancy Payments Acts, Minimum Notice and

See above, at 241.
See. for exam ple, the low  levels o f  com pliance in certain sectors when inspected by NER A. discussed above, at 

323. NERA R eview  o f  2011 , available from
http://ww w.em ploym entrights.ie/en/m edia/NERA% 20Review% 202011 .pdf (visited 13 April 2012), at 6.
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Terms o f  Employm ent Act. The success o f  such tools is dependent on the clarity  of 

infonTiation provided in advance o f using them -  it m ust be m ade clear to users what constitutes 

‘pay’, ‘working hours’ etc for the purposes o f  legislation. A very clear disclaimer from  legal 

responsibility in advance o f using the calculators m ust be provided.

Heavy online social m edia presence through Twitter, Facebook etc should be a m ainstay o f 

inform ation dissemination.

YouTube videos providing inform ation about em ploym ent rights should form a strong 

com ponent o f  inform ation dissem ination. In O ntario, these videos provide information on issues 

such as rights contained under the Em ploym ent Standards Act 2000,"^^ information on how to 

file a claim under the Act, provided in 10 different languages, information to employers about 

workplace bullying, health and safety issues in the workplace, and what to expect from 

workplace inspections.

A statutory provision should introduce a requirem ent that all employers must display, in a 

prom inent place at the workplace, a poster about m inimum em ploym ent rights entitlem ent. In 

Ontario, a poster entitled “W hat You Should Know About The Employment Standards A ct” is 

issued by O ntario’s M inistry o f  Labour, providing a sim plified synopsis o f minimum 

em ploym ent standards.

Email alerts and RSS feeds on employm ent and industrial law  matters should be provided to 

all em ployers. A database o f  emails o f  Irish em ployers could be garnered from collaboration with 

the Revenue Com m ission and/ or the Com panies Registration Office. W hile a central w ebsite is 

undoubtedly a useful inform ation source, a more probative, and according to Ontarian businesses, 

a m ore preferable method o f receiving infonnation is through email updates. Certain, 

com paratively non-com pliant industries could be targeted with email updates on their obligations 

on specific employm ent m atters, and the consequences o f  failing to meet such.

These additional m echanisms have the potential to increase com pliance and awareness o f 

legal rights amongst the workforce. This would, in turn, lead to fewer employment disputes, and 

w here they do arise, could be settled through simple access to infonnation without the need for 

state intervention, helping to “bring solutions back to the w orkplace.” "^’

For exam ples o f  such online tools in the Ontarian system , see: 
http;//www.labour.gov.on.cayenglish/es/tools/hours/index.php (visited 8 May 2012).

For information about this Act, see above at 212,
The Em ployment Standards Employer Outreach Survey o f  2009  provided the follow ing result to the follow ing  

question: “I f  you are interested in learning more about Em ployment Standards the best way to inform you is:’’
Email 1153
Dow nload fi'om Ministry w ebsite 890
Regular mail 858
N ot interested 345
Phone 183
Fax 152.

Kieran M ulvey, C h ief E xecutive o f  the LRC, discussion panel. Industrial Relations New s Conference. U C D , 8 
March 2012.
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7.2.3 First-instance Dispute Resolution Redress

Proposed Structure Department’s Blueprint

V oluntary redress at Early Resolution 

Service, com prising m ediation, 

conciliation or binding arbitration at 

the parties’ discretion 

V oluntarily elect a Com pliance 

O fficer’ to rule on the matter 

A djudication hearing before tripartite 

panel or sole adjudicating Chairperson, 

depending on the nature o f  the claim 

A djudicators can refer to an in-house 

Legal A dvisor for his/ her opinion on 

com plex legal matters. This opinion 

can inform the rulings o f  Tribunals.

Early Resolution Service which relies 

on telephone intervention to seek 

voluntary settlement, and only face-to- 

face meetings where necessary 

Depending on the type o f  dispute, the 

W RC will select either a Com pliance 

Officer or a W RC A djudicator to rule 

on the matter.

First-instance dispute resolution serv'ices available from the W orkplace Relations Com mission 

will be available in three fonns: dispute resolution by the Early Resolution Service, inspection by 

a C om pliance O fficer and a hearing at the W orkplace Relations Tribunal.

The decision o f m ode o f redress is to be m ade by the users themselves, with the assistance of 

the W orkplace Relations Com m ission. Ales Zalar, M inister for Justice o f  the Republic of 

Slovenia remarks "C ourts should act like a restaurant, restaurants have a menu. Similarly, courts 

should have a menu o f  dispute resolution services. If people need help to decide, the court should 

provide such.” "^*

7.2.4 Early Resolution Service:

The role and worth o f  alternative dispute resolution in the field o f  employm ent law has been 

discussed in detail throughout this thesis; recourse to m echanism s such as m ediation, conciliation 

and arbitration should play an integral part in first instance em ploym ent dispute resolution. The 

proposed structure is based on elem ents o f  research undertaken for this thesis: first, support for 

alternative dispute resolution garnered by this research project’s su rv ey ," ’  ̂ second, the analysis 

o f  successful schemes both at hom e with our own LRC Conciliation Service"*® and Equality 

Tribunal M ediation Service, and abroad in New Zealand, the UK and Ontario, and third, the

A les Z alar, M in ister for Justice o f  the R epublic  o f  S lovenia. A m erican A rb itration  A ssociation  conference 

■ 'Alternatives to L itigation  in a C ivil S o c ie t \ .” D ublin  C onven tion  C entre. 11 O ctober 2011.
See the considerab le  support from  u se rs ' represen tatives for the use o f  alternative d ispute resolu tion  as a first- 

instance d ispu te  resolu tion  m echanism , at 229.
N ote  the  high se ttlem ent rate o f  82%  at the C oncilia tion  S ervice, see L abour R ela tions C om m ission  A nnual Report 

2010. at 16. A lso note user satisfaction  w ith  the Equalit>' T ribunal M ediation Service, see above, at "2 .5 .5  A C ritical 

A nalysis o f  the E quality  T ribunal M ediation  Service." at 123.
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consideration given to the role o f ADR in a civil justice system,'**' and the appropriate use of 

different techniques in different dispute circumstances.

The proposed Early Resolution Service will act as a facilitative, voluntary private dispute 

resolution service for parties who do not wish to proceed to public adjudication at the outset. Use 

o f  the Early Resolution Services must be agreed to by both parties, and all sessions will be heard 

in private. The Early Resolution Service’s role should be as “an option [and an] important 

supplement” "*" to adjudication.

W h y V olu n tary  A D R?

Despite the statistical success o f  some mandatory mediation schemes (for example, compulsory 

mediation in the Ontarian Civil Justice system)"*^ and quasi-mandatory mediation schemes (for 

example, New Zealand’s reference systems to mediation),"*'' voluntary recourse to facilitative 

dispute resolution is more favourable. If parties must reach agreement themselves, or at least 

must agree to be bound by one’s determination in an alternative dispute resolution setting, it is 

sensible and prudent that entry to these services is entirely voluntary."*^ ADR should not be seen 

as an “opposition to adjudication” "**’ but rather should be seen as complementary to it, working 

alongside it. This is based on arguments made previously in this thesis."*’

Sessions at the Early Resolution Service should be held in private to allow for a full and 

frank discussion o f matters."**

Ho>v the Early Resolution  Service \vill work

The Early Resolution Service will cover a wide spectrum o f employment disputes, catering for 

both industrial relations issues and employment rights issues. With this in mind, there will be two

In particular, the work o f  Professor Hazel Genn. considered above, at 152.
"*■ Hazel Genn. "‘ADR and civil justice: what's justice got to do with it?,'" Judging Civil Justice, (Cambridge 
University Press. 2010), at 79.

See discussion o f  compulsory mediation in the Ontarian civil justice system, at 153.
See discussion o f quasi-mandatory mediation in New Z ealand 's employment dispute resolution framework, at 163. 
For consideration o f  the appropriateness o f  voluntary recourse to m ediation, consider arguments m ade above, at 

“When is the power to mandatorily assign parties to mediation ever useful?,” at 172.
Hazel Genn. ‘‘ADR and civil justice: what's justice got to do with it?" in Judging Civil Justice, (Cambridge 

University Press, 2010), at 80.
See arguments against compelling the use o f non-adjudicative, facilitative dispute resolution in New Zealand, at 

172 and Ontario, Patricia Hughes, at footnote 477. Consider also Professor Hazel G enn 's comm ents on the importance 
o f access to adjudication, and how alternative dispute resolution mechanisms should merely play a complementary, 
rather than an opposition role to adjudication, the mainstay o f  civil justice, at 152. Genn says she is "‘clear that 
mediation is most appropriate and successful when the parties enter the process voluntarily," Hazel Genn. "ADR and 
civil justice: what’s justice got to do with it?" in Judging Civil Justice, (Cambridge University Press, 2010). at 80. Karl 
Hennessee, Senior Legal Counsel for Airbus SAS, France said, in an open discussion at the American Arbitration 
Association conference “Alternatives to Litigation in a Civil Society." Dublin Convention Centre. 11 October 2011: "1 
have experienced good mediations and bad mediations. All the bad mediations had one thing in common. They were 
required in some way."
RA Baruch Bush and JP Folger describe consensuality as a “critical characteristic" o f  mediation which can reveal all 
aspects o f  the 'problem ' facing the parties. The Promise o f  Mediation: The Transformative Approach to Conflict 
(Jossey-Bass, 2005), at 9.

See Goldberg on this point, at footnote 444.
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strands within the one unified service to accom m odate the different em phases required in 

facilitating dispute resolution o f industrial relations issues and em ploym ent rights issues. W here 

parties come before the Service with an industrial relations/ conflict o f  interest issue, the Service 

will act as a conciliation service, based on the current LRC Conciliation Service. W here parties 

have a conflict o f  rights issue, the Service will adapt its procedures to offer a facilitative dispute 

resolution service based on a hybrid o f  mediation"*^ and conciliation"^® and, where appropriate, 

early neutral eva lua tion ."’ ' The rationale for this is based on m aking appropriate use o f  the 

dispute resolution spectrum, going from left to right along it, depending on the increasingly more 

interventionist approach required as disputes becom e (or start out as) m ore legalistic in the sense 

that they require an assessm ent and/ or enforcem ent o f  established legal rights, or in cases where 

the parties sim ply bear m ore anim osity to each other. The appropriate types o f  early resolution 

mechanism s for the different types o f  disputes are explained below. In all instances, the success 

o f the Service will largely centre on the Case Resolution O fficer’s ability to competently assess 

the relationship and the legal position betw een the parties, and to lead them to a common point o f 

view on what the best settlem ent position is, whilst preserving and respecting the parties’ 

respective legal obligations and rights. Even if  there is a degree o f  anim osity between the parties, 

this more interventionist m ethod assists parties to potentially draw a resolution to their dispute on 

their own terms, avoiding having to engage in a public and adversarial adjudication session.

In d u str ia l  R e la t io n s  h s u e > -  KRS C 'onciliiu ion N tr \  lct'

The current LRC Conciliation Service "enjoys the confidence o f em ployers and em ployees” " ’  ̂

and appears to be a relatively successful m echanism  for resolving industrial relations issues in 

terms o f  its recent, high settlement rate o f  8 2 % . Thi s settlement rate indicates that LRC 

Conciliation Officers are com petent to deal with industrial relations issues. This Service should 

remain as is, but only in its capacity to facilitate disputes concerning conflicts o f  interest.

Kmpl()> incn t R ig h ts  Issues  -  F.liS C o n c i l ia t io n  a n d  K arly  N e u tr a l  KN Uluation

The writer attended Conciliation Conferences in respect o f  one particular dispute in 2011. The 

dispute originated from a conflicts o f  interest dispute, but developed into an employinent rights 

dispute, concerning alleged breaches o f  rights under the O rganisation o f  W orking Time Act

See generally  discus.sion o f  m ediation  as a d ispu te  resolu tion  techn ique above, at 146.

See descrip tion  o f  C oncilia tion , at 149.
See descrip tion  o f  Early N eutral E valuation , at 149. C onsider also, the various form s o f  alternative dispute 

resolu tion  in m ediation ; settlem ent, facilita tive, and evaluative, described  by B oulle, foo tno te  442.

As m entioned above, at 159:
For d ispu tes that are com prom ise-based , d ispu te  resolu tion  techn ique on the left hand side o f  the  spectrum  
such as concilia tion  o r  m ediation  m ay be appropriate; for m ore adversarial, hostile , rights-based d isputes, 

d ispu te  reso lu tion  techn iques should , i f  w here the  parties feel necessary , m ove fu rther to the  right on the 

spectrum ; to early  neutral evaluation  o r arbitration.

B lueprin t, at 16.
LRC A nnual R eport. 2011, at 16.
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1997. The Conciliation Officer’s interpretation of this rights-based law was required to facilitate 

or suggest a solution to the dispute, and in this particular instance, the Conciliation Officer was 

not familiar with the law in question. Although the LRC Conciliation Service as it stands is 

ostensibly a body designed to resolve conflicts of interests, there was in this instance, a difficulty 

in that successful resolution required legal expertise which the Service could not immediately 

provide.

With this in mind, to cater properly for conflicts o f rights issues the proposed Early 

Resolution Service must acquire a more involved and evaluative approach to bringing about a 

resolution. The Case Resolution Officer must, in certain rights-based contexts, take a more 

determinative position on the parties’ dispute to provide both with a ‘reality check’ on their 

position. For this to function the Case Resolution Officer must possess the necessary legal 

expertise; early neutral evaluation is particularly noted for its suitability in drawing the parties 

towards settlement through its reliance on expert analysis. There is precedent for facilitative 

dispute resolution on conflicts of rights issues within the current system; Rights Commissioners 

provide a quasi-facilitative role and Equality Mediation Officers host an apparently 

successful mediation service.

Employinent rights issues vary considerably in form and substance, and facilitative dispute 

resolution technique should adapt accordingly. Some employment rights disputes concern 

conflicts which centre on documentary evidence and record keeping such as disputes tnder the 

Tenns of Employment (Information) Act 1994 or the National Minimum Wage Act 2000. At the 

same time, other rights issues may largely be based on perceptions of how the employer treated 

the employee; eg whether certain treatment was discriminatory for the purposes of the 

Employment Equality Acts 1998-2011 or whether conduct in the lead up to a dismissal was such 

as to amount to an unfair dismissal for the purposes of the Unfair Dismissals Acts. The need to 

provide different techniques for differing employment rights disputes is reflected in this proposal 

for a hybrid scheme of mediation/conciliation and early neutral evaluation.

In certain types of disputes, for instance when an employee makes an allegation of 

discriminatory treatment, the best facilitative dispute resolution technique may occasionally be to 

adopt a mediative/ conciliatory approach, to try to draw common ground between the palies and

See above, at 150. quoting Law Reform Commission Consultation Paper. ‘Alternative Dispute R esoluton’, 2008, 
available at www.lawreform.ie/_fileupload/consultation papers/Final ADR CP with C over.pdf, (visited 6 June 2010), 
at 69.

Desmond Ryan, comments:
"Frequently, the Rights Commissioner will attempt to facilitate a settlement o f  the dispute between the farcies, and 
even to perform a mediator}’ role.”
The Framework o f  Employment Litigation in Ireland: Key Concepts, Institutions and Practicalities, T rinty College 
Dublin Extra-Mural Course in Employment Litigation, paper delivered 4 February 2010. at 3.

See. for example, the 90.84% satisfaction rating o f the Equality Mediation Service 2009.
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to focus the parties’ attention towards an amicable, tailor-m ade resolution to the issue. Such an 

approach can potentially “help to reframe a contentious dispute as a mutual problem .” " ’*

However, where the dispute concerns a black-letter issue w here docum entary infonnation 

plays an evidential role -  for example, whether certain m inim um  am ounts o f  pay or leave were 

provided - early neutral evaluation may be a m ore appropriate facilitative dispute technique. In 

the latter instance, the Case Resolution Officer, upon w eighing up the docum entary and oral 

evidence before him / her could offer his/ her assessm ent o f  the m erits o f  the case, and suggest a 

likely outcom e if  a case went to full adjudication. The parties can be made aware o f  the reasons 

for the Case Resolution O fficer’s position, and can weigh up the option o f  com ing to an agreed 

settlem ent based on the Case Resolution O fficer’s assessm ent o f  the parties’ positions, or i f  one 

o f  the parties is unhappy with a proposed settlement offer, they m ay decide to proceed to 

adjudication.

Case Resolution Officer as 'Arbitrator'

A further m echanism should allow the parties to m utually and voluntarily decide at any stage in 

the process to grant the Case Resolution Officer arbitrative status, to elevate his/ her pow ers to 

that o f  an arbitrary adjudicative role. The Case Resolution O fficer m ay then make a ruling where 

appropriate on the dispute. Such rulings will be appealable only on a point o f  law to the 

W orkplace Relations Appeals Tribunal, or in special circum stances, w here a party subm its that 

there was an error in fact, the W orkplace Relations Appeals Tribunal m ay decide on the basis o f  

this subm ission to revert the case back to the W orkplace Relations Tribunal, for it to hear the case 

de novo.

This m echanism  will be o f particular assistance to parties who are not capable o f  devising a 

resolution them selves, but nevertheless wish to resolve the dispute at a low-level without risking 

exposure to increased costs, public discourse and publication o f  their dispute, and com paratively 

more fonnal adjudicative processes. These m echanism s are based on equivalent m echanism s at 

the Department o f  Labour o f  New Zealand’s M ediation S erv ice ."’^

Rcfsrral o f  points o f  Uni' to H I'C  Legal Advisors

Also, to strengthen the possibility o f  successful resolution at this early stage, it is proposed that 

should Case Resolution Officers deem it necessary, they m ay refer points o f  law to a Legal 

Advisor at the W orkplace Relations Commission. The role o f  Legal Advisors and the rationale 

for their proposal is further explained below. W hen the Legal A dvisor reverts with the opinion, 

this can then be considered by the Case Resolution Officer, and relayed to the parties during 

conciliation and/ or early neutral evaluation. This ftirther procedural m echanism  uses the

RA Baruch Bush and JP Folger The Promise o f  Mediation: The Transformative Approach to Conflict (Jossey-Bass, 
2005), at 9. See above, for discussion o f  the the potential positive effects o f  m ediation, at 148.

For a description o f this Service, see above at 163.
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collaborative expertise o f the dispute resolution services at the W orkplace Relations Commission 

and Tribunal for users’ benefit, improving the quality o f  the early resolution mechanisms by 

providing access to expert legal opinion which would traditionally only be available at a later 

stage in the dispute resolution process.

Personnel for the Early Resolution Ser\ice

In the short to medium  term it would be prudent to draw upon the considerable expertise in 

facilitative employm ent dispute resolution currently in place in existing bodies. LRC Conciliation 

Officers, Equality Mediators and Officers and Rights Com m issioners should all be considered for 

assignm ent as Case Resolution Officers. Each has suitable expertise in facilitative employment 

dispute resolution in different contexts.

Conciliation Officers are the best choice for the role o f  facilitative dispute resolution in an 

industrial relations context. The current LRC Conciliation Service is, by many accounts, a 

successful one. The proposed m echanism s at the Early Resolution Service for facilitative 

dispute resolution o f  industrial relations disputes are a natural evolution o f  this Serv'ice.

Rights Com m issioners have the necessary skillset to act as Officers for both conflicts of 

interest and employm ent rights issues. They are particularly suited for instances where both types 

o f  dispute are at issue.

Equality Tribunal Officers and M ediation Officers also have the expertise to contribute to 

the Early Resolution Service, particularly in relation to claim s under the Employm ent Equality 

Acts. Experienced Equality Tribunal M ediation Officers w'ho have been involved in mediations 

in the past that com prise other employment rights above and beyond the normal statutory remit of 

the Equality Tribunal may also be particularly suited.

Personnel from the National Employm ent Rights Authority may, with requisite training, also 

be suited to the role o f  Case Resolution Officer.

However, appointm ents from this pool o f  personnel to the available posts o f  Case Resolution 

O fficer should not be automatic. Their applications should be considered by the Public 

Appointm ents Com mission alongside general applications from m em bers o f the public, but on an 

appropriate, fast-track basis to ensure continuity from the old system to the new.

Irrespective o f  the suitability and expertise o f  these individuals, it is im portant that Case 

Resolution Officers have sufficient expert training to “ level up” their knowledge on both the law 

concerned, and on how to facilitate dispute resolution on both conflicts o f  interest and 

em ploym ent rights issues. This training could come from collaborative conferences with other 

appointed adjudicators and Case Resolution Officers, or from external experts to share specialist

The LRC Conciliation Service has recently proved its credentials as a successful facilitative dispute resolution 

service with facilitating a mutual settlement o f  the high-profile dispute between workers and em ployers at the Vita 

Cortex plant in County Cork; see for further information. "Vita Cortex dispute ends.’" The Irish Times. May 2 2012.
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expertise in their particular field, with a view to im proving the genera! pool o f  knowledge 

amongst all personnel charged w ith the task o f  resolving disputes within the new  system.

It is im portant to keep in m ind that the proposed Case Resolution Officers are not 

adjudicators, in that they are not charged with the task o f  adm inistering a public hearing. They 

also do not generally have the pow er to determ ine issues, unless granted such pow er at the 

express wishes o f  both parties. Rather, the Early Resolution Service is an option that is open to 

the parties throughout their engagem ent with the dispute resolution system, w ith Case Resolution 

Officers tasked w ith  facilita ting  dispute resolution through an appropriate m ix o f  know ledge o f 

the law and an appreciation o f  the concerns o f  both parties, and where appropriate, giving them a 

fair and pragm atic assessm ent o f  their positions, in an attem pt to get the parties them selves to 

determ ine their own resolution. However, w here m inim um  rights and standards have been 

breached, this will be made clear to the parties, and a settlem ent can be negotiated on this basis. 

A lternatively, the parties can determ ine w hether or not they want to go to adjudication 

themselves on foot o f  this assessment.

7.2.5 Compliance Service

Inspectors from the National Em ploym ent Rights Authority will be renam ed Com pliance 

O f f i c e r s . T h e  B lueprint's suggestion o f  the role and work o f  Com pliance Officers should be 

implemented: to inspect, examine and check "workplace and employment records, the carrying 

out o f  investigations and the m onitoring o f  com pliance with the requirem ents o f  employm ent 

law.” ‘^°'C om pliance Officers will have all powers that N ERA  inspectors currently hold, with 

additional m echanism s available to them to m axim ise com pliance levels.

Disputing parties should be offered a workplace inspection, as an alternative to a hearing at 

the W orkplace Relations Tribunal and the Early Resolution Service w here appropriate, and where 

the dispute can be resolved by review  o f  docum entary evidence.

Only certain types o f  disputes would be suitable for voluntary inspection. In this regard, the 

Departm ent’s supplem entary docum ent to the Blueprint, “Proposed Redress M echanism under 

the New Com pliance and Redress M odel” could be drawn upon for guidance. In the 

document, the D epartm ent suggest what disputes should be referred to inspection. This list o f 

disputes could be used as a tem plate for present purposes, although it must be em phasised that 

recourse to inspection in this instance is an optional m echanism  for the parties, rather than a 

compulsory mechanism as in the D epartm ent’s Blueprint.

The w riter agrees w ith the  change in nam e from  'In sp e c to r ' to 'C o m p lian ce  O ffice r’ to accoun t for the sh ift in 

em phasis in the  role, not on ly  to inspect w orkp laces but also to inform  and educate  em ployers w ith regard  to 
com plying  w ith em ploym ent law. "F o r th is reason  it is p roposed to change their title  to C om pliance O ffice r to  reflect 

th is m ore holistic  app roach .’’ B lueprin t, at 20.

B lueprint, at 20.

This is availab le  from
http ://w w w .w orkp lacere la tions.ie /en /m ediayP roposed% 20R edress% 20M echanism % 20under% 20the% 20N ew % 20C om  

p liance% 20and% 20R edress% 20M odel.pd f (v isited  11 M ay 2012).
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Once agreeing to subm it for inspection by a Com pliance Officer, parties could voluntarily 

submit (or be com pulsorily required to produce) records and docum ents relevant to the dispute to 

a Com pliance Officer for exam ination, and on the face o f  this, the Compliance O fficer could then 

issue a Com pliance Notice. Such Notices would be confined to requiring the em ployer to pay 

back any m onies owed to the employee due to a breach o f  minimum standards provided under 

statute. No com pensation could be perm itted by this m echanism , and if  com pensation is sought, 

they should select redress by way o f private settlement, or settlem ent through the assistance of 

the Early Resolution Ser\'ice or through adjudication at the W orkplace Relations Tribunal. 

Although inspection by a Com pliance Officer is available to parties as a means o f redress, and 

Compliance Officers are entitled to inspect workplaces across the board within the param eters of 

the law, em ployers and workers alike should always remain entitled to go to an adjudicative 

hearing before the W orkplace Relations Tribunal at any stage. Unlike the proposal in the 

Blueprint o f  a hybrid inspection/ adjudication dispute resolution regime, inspection and 

adjudication should rem ain separate from each other throughout the process.

\p p c a ls  from and Knforccm ent of  C «m pliancc Notices

Upon foot o f  inspection, and a finding o f  non-com pliance, Com pliance Officers may issue a 

Compliance Notice, setting out the steps the em ployer m ust take to effect com pliance within 21 

days. Employers have the option to appeal against the tenus o f  the Com pliance N otice at the 

W orkplace Relations Tribunal w ithin this time frame, and proceedings will take the form o f a 

one-person adjudicative panel W orkplace Relations Tribunal hearing, as described below.

This suggestion is described and criticised above, at 249.
IBEC com ment on the importance o f  keeping these two services separate:

It would be a significant and unhelpful departure for inspectors to take on the role o f  adjudicators, or be seen 

to influence the adjudicating process to be undertaken by the body o f  first instance in any way. As it is, many 
em ployers perceive NER A  inspectors as the agents o f  em ployees, or representing the interests o f  em ployees.

To have inspectors, within the body o f  first instance, potentially playing the role o f  carrying out the 

inspection, raising the issue o f  a possible breach, then adjudicating on that breach, would seriously  
undermine the notion that NERA is an independent body, which is a resource for both em ployers and 

em ployees. W e further respectfully submit that there are likely to be constitutional issues with regard to the 
blurring o f  the inspection roles and those o f  adjudication, which may be considered to infringe the principles 

o f  fair procedures and natural justice.
Submission, at 11-12.
The Small Firms A ssociation comment:

In the view  o f  the SFA, it would be unhelpful if  inspectors were to take on the role o f  adjudicators, or be seen  
to influence the adjudicating process in any way. To have inspectors, carry out the inspection, raise the 

breach, and then adjudicate on the breach would undermine the notion that N ER A is an independent body for 
em ployers and em ployees.

Submission, at 6.
See below , at 343.
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If com pliance or an appeal is not forthcom ing after this time, a party to the Com pliance 

N otice or a Com pliance Officer shall apply to the Civil Court o f  appropriate jurisdiction for 

enforcem ent o f  the Compliance Notice.

Fines for non-com pliance

The Blueprint outlines a fine system for em ployers who are non-com pliant in a lim ited set o f 

legislative provisions, and who do not rectify the m atter w ithin 14 days. The objectives behind 

this schem e have considerable merit in that they could yield com pliance in “an efficient and 

effective m anner.” '̂ ®* A variation on this scheme, based on the same offences, but allowing for 

increm ental fines for repeat offenders, is suggested here. The offences outlined by the Blueprint 

should be subject to the proposed fine scheme:

Failing or refusing to provide an employee with written tenns and conditions o f 

em ploym ent as prescribed by law.

Failing or refiising to provide an employee with a payslip as prescribed by law,

Failing or refusing to record deductions on a payslip as prescribed by law,

Failing to maintain or produce em ploym ent records as prescribed by law.

However, instead o f a fixed charge for each breach, there should be a m ore nuanced approach to 

fining em ployers in particular circumstances, by means o f  an increasing sliding scale o f  fines for 

repeat offences by the same employer. All em ployers who are found to be non-com pliant should 

be put on a database for a period o f  two years, and targeted for follow-up inspection.

7.2.6 A djudication at First Instance - W orkplace Relations Tribunal 

• a tribunal is appropriate for reso h in ” em ploym ent dispute

A first-instance adjudication service in an em ploym ent dispute resolution system is an essential 

com ponent to providing workers and employers with a fair, equal forum for resolving disputes. 

Although alternative dispute resolution (under this proposal, in the form o f  the Early Resolution 

Service) is a vital component in a successful em ploym ent dispute resolution system, full access to 

a proper adjudicative forum is equally essential, and m ust be provided to ensure fairness to 

disputers in what has developed into an extrem ely complex legal field, and one where there is 

potentially a pow er imbalance between the disputing parties. Such a forum should be fit to

This differs from the enforcement order measure provided in the Blueprint which potentially requires a tripartite 
panel hearing at the appellate stage, the Labour Court. The measure suggested here is more efficient. For criticism of 
the measure suggested in the Blueprint, see above, at 244.

Blueprint, at 21.
For consideration o f the power imbalance between workers and employers and the need for a publicly available 

workplace dispute resolution service, see above, at The nature o f  the workplace relationship, at 4. Also, consider 
SIPTU 's submission to the Department's Consultation on Reform, discussed above, at 309. Some commentators 
suggest that alternative dispute resolution mechanisms and techniques may favour the stronger party over the weaker 
party (in the context o f employment law, generally speaking, the employer over the worker). See for instance L 
Mulcahy. "The possibilities and desirability o f  m ediator neutralit)' -  towards an ethics o f  partiality?" (2001) 10(4) 
Social & Legal Studies 505. RL Abel "The contradictions o f  informal Justice" in RL Abel (ed). The Politics o f  Informal 
Justice. Volume I: The American Experience (Academic Press. 1982), Richard Delgado et al„ “Fairness and formalit)':
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serv'e as wide a spectrum o f employment disputes as possible, offering determ inative, rational 

decisions where parties seek such. The body must strike the correct balance betw een being 

efficient and relatively informal where possible while retaining sufficiently robust procedures 

such that justice is not compromised. A specialist tribunal also has the potential to adapt its 

procedures to reflect the highly personal nature o f  the workplace relationship.'^'® This is reflected

in som e o f the proposals regarding the operation o f the W orkplace Relations Tribunal, described
121 1  1 2 1 ^ below. Given the continuum o f  employm ent disputes, the first instance adjudication

service should be a m ulti-faceted Tribunal, called the W orkplace Relations Tribunal, w hich will

operate under the auspice o f  the W orkplace Relations Com m ission, but will rem ain independent

o f the Com mission in a decision-m aking capacity, in much the same way as the relationship

between the Rights Com m issioner Service within the Labour Relations Commission.

Hann and Teague defend the role o f  tribunals in the employm ent dispute resolution sphere: 

“Employm ent tribunals are not m alfunctioning but perform ing a new role in em erging rights- 

based industrial relations systems.” In particular, they concentrate on users’ perceptions o f 

tribunals, and their use o f them: ‘‘the evidence is that the majority o f  people are pursuing 

legitimate grievances and are seeking ‘their day in court ’. T h e  reality is that em ploym ent law 

will rem ain complex and the law may well continue to develop through EU regulation over future 

years.

Dispute resolution m echanism s, therefore, must ultim ately reflect the fact that workplace 

relations have generally developed a legalistic nature and are currently dictated by com plex legal 

constraints.'"'^ The Tribunal should be designed to provide users with a highly accessible, speedy 

m eans o f  securing robust procedural justice - the tribunal format remains the best w ay to achieve 

these objectives. The Tribunal should be relatively adaptable in terms o f  procedure, but not 

flexible to the point that there is inconsistency in the approaches taken by one adjudicative

minimizing the risl< o f prejudice in ahem ative dispute resolution.” (1985) Wisconsin Law Review  1359, PE Bernard 
"M inorities, mediation and method: the view from one court-connected mediation program." (2008) 35 Fordham  
Urban Law Joum aL  1.

For more on the unique dynamics o f the workplace relationship, see above at The P ersonal Nature o f  the 
Workplace Relationship  at 5. I

See below, at Procedures and Decisions at the W orkplace Relations Tribunal, at 349. I
For more on the continuum o f  employment disputes, see note 9. 1
Deborah Hann and Paul Teague. "The Changing Role o f  Employment Tribunals: The Case o f  the Employment 

Appeals Tribunal in Ireland." Economic and Industrial Democracy, published online 20 Septem ber 2011. available J 
fi-om http://eid.sagepub.com/content/early/2011/09/20/0143831X11419249.full.pdf, (visited 16 March 2012), at 2. ^
Martin Schneider comments:

Individual voice via court or tribunal complaints are becoming more important for em ployees when 
compared with collective voice via union bargaining or strike action. Such a developm ent-if indicating a t
general trend-would be o f  crucial interest to employers. '

"Em ploym ent Litigation on the Rise? Comparing British Employment Tribunals and German Labor C ourts" (2000) 22 
(2), Comparative Labor Law and Policy Journal, 261, at 262.

Deborah Hann and Paul Teague. "The Changing Role o f  Employment Tribunals: The Case o f  the Employment 
Appeals Tribunal in Ireland." Economic and Industrial Democracy, published online 20 Septem ber 2011. available 
from http://eid.sagepub.com/content/early/2011/09/20/0143831X11419249.full.pdf, (visited 16 March 2012), at 16.

For consideration o f  this phenomenon, see above, at 184.
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h ea rin g  and another. It is suggested  that p rocedu res set by  regu la tions should  ca te r fo r d iffe ren t 

d ispu tes in  tw o d ifferen t ways.

D epend ing  on the nature o f  the claim , one ad jud ica to r or th ree ad jud ica to rs should  be 

assigned . F ast-track , one-person  ad jud ica tion  presided  ov er by  a C hairperson  should  be 

im p lem en ted  fo r basic , non -com pliance issues such as failu re to  p rov ide  an em ploym ent contract 

u n d e r the T erm s o f  E m ploym ent (In fo rm ation) A ct 1994, or alleged  b reaches un d er th e  P aym ent 

o f  W ages A ct 1991 o r  N ational M inim um  W age A ct 2000, o r O rgan isa tion  o f  W ork ing  T im e A ct 

1 9 9 Y, >217 H ow ever, a tr ipartite  panel com prising  a C hairperson  and tw o w o rk p lace  re la tions 

expert M em bers shou ld  p reside  over com plex , or m u lti-face ted  d ispu tes, such as a lleged  breaches 

o f  the U nfa ir D ism issals A cts 1977-2007, the P rotection  o f  E m ployees (F ixed-T erm  W ork) A ct 

2003 , issues perta in in g  to  te rm ination  o f  em ploym ent un d er the E m ploym en t E quality  A cts 1998- 

2011 , issues un d er the various Industrial R ela tions A cts.

D eterm in ing  w hether d ispu tes shou ld  go fo r one-person  ad jud ica tion  o r tripartite  panel 

ad jud ica tion  should  draw  upon the D ep a rtm en t’s suggestions in the ir supp lem entary  docum en t to 

th e  B lueprin t, “ Proposed R edress M echanism  under the N ew  C om pliance and  R edress 

M o d e l . I n  th is docum ent, o v er 100 poten tia l first instance em ploym ent co m p la in ts  are listed , 

and  are assigned fo r either inspection  or hearing. The fo llow ing  is suggested  for th is  proposal 

here:

d ispu tes that are assigned  for inspection  in the D epartm en t’s docum en t could  be 

assigned  to one-person  ad jud ica tion  at the W orkp lace R elations T ribunal under the 

p roposed  stn ic tu re  here , and

d ispu tes that are assigned  in the D epartm en t’s docum ent for hearing  at the 

D epartm en t’s p roposed W orkplace R ela tions C om m ission  should  be assigned  to 

tr ipartite  panel ad jud ica tion  at the W orkp lace  R ela tions T ribunal under th is p roposed
piQ

Structure. '

As described , fast-track  one-person  ad jud ica tion  should  be the n o n n  fo r basic , non -com pliance 

issues. T he C hairperson  m ay ask  the parties d irec tly  to p rov ide docum ents re levan t to  the dispute. 

T hese  m atters can be sorted befo re  the hearing. W here an inspection  has been  m ade by  a 

C om pliance O fficer in respect o f  the d ispu te , the resu lts o f  th is can be subm itted  as ev idence.

This procedure echoes a suggestion  m ade by Pen insu la  B usiness Serv'ices in their subm ission  to the D epartm en t's  

C onsu ltation  on Reform . See above, at 291, and see their subm ission , at 11.

T his procedure d iffers from  the D ep artm en t's  suggestion  in the B lueprin t that certain  issues shou ld  be m andatorily  
assigned to inspection w ithou t offering  adjudication  as a m eans o f  redress. See critic ism  o f  th is suggestion  above, at 

250.
'■’* T his is availab le  from
http ://w w w .w orkp lacere la tions.ie /en /n ied ia /P roposed% 20R edress% 20M echan ism % 20under% 20 the% 20N ew % 20C om  

p lian ce% 20and% 20R edress% 20M odel.pd f (v isited  11 M ay 2012).
E ssentially , w here the w ords "C om pliance  O ff ic e r ' can be rep laced  w ith "O ne-person  ad jud ica tion  at the 

W orkplace R elations T ribunal"  and the w ords "W orkplace R ela tions C om m ission  H earing" can be rep laced  w ith the 

w ords "T ripartite  panel adjudication  at the W orkplace R ela tions T ribunal.’'

W here the redress m easure p roposed in the D ep artm en t's  docum ent says "w h ere  unfair d ism issa l o r  com plex 

redundancy involved." these cases should  go to tripa rtite-panel ad jud ica tion  at the W orkplace R e la tions T ribunal. 
W here the D epartm en t's  docum ent refers to "w here com plainan t is seeking com pensation" th is should  be ignored.
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A robust, tripartite adjudicative panel com prising a Chairperson and two Members chosen 

from a panel o f  independent, workplace relations experts is the most appropriate means of 

adjudicating com plex disputes to ensure that users who have declined to use, or have used and 

exhausted available pre-adjudicative m echanisms are provided with a com prehensive and robust 

adjudicative procedure. Independent, workplace relations expertise on an adjudication panel in 

the form o f two M embers will assist the Chairperson in detennining disputes that are not basic, 

non-com pliance issues. Tripartite panels in this m ould are the best, m ost appropriate fit to 

provide reasoned, legally sound, and consistent decisions on these complex areas o f  law. The 

proposal for a tripartite panel is to a degree based on the experience o f the UK Employment 

T r i b u n a l . I n  relation to industrial relations issues, the tripartite structure has had success at the 

Labour Court, and should be r e ta in e d .H o w e v e r ,  unlike the traditional com position o f  panels 

at employment t r i b u n a l s w i t h  lay m embers com ing from two separate panels nominated and 

representing em ployers and panels representing em ployees, there should be one unified, non

partisan panel o f  workplace relations experts. This is to reflect the reality that social partnership 

is not representative o f  the entirety o f  workplace relations in Ireland today. This is not a 

m easure designed to exclude members from trade unions or IBEC becom ing lay members; rather 

it is a measure to allow for lay m em bership to this central adjudicative function to become a 

‘broader church’, one that encom passes more than just the two social partnership influences. The 

central qualifying criteria for lay m em bership at the W orkplace Relations Tribunal should be 

experience and an understanding o f workplace relations in Ireland. O ther experts deriving from 

other backgrounds could be appointed to the panel such as hum an resources personnel, 

professional m ediators and arbitrators with experience o f  resolving industrial relations issues, 

managem ent boards from certain public bodies such as schools and hospitals, experienced 

professionals from private workplace consultancy services.

R e fe rra l o f a Foin( o f La>v to a \ \  RC l.cgal A dvisor

As an additional safeguard to ensure as high a quality o f  output from the W orkplace Relations 

Tribunal as possible, a panel o f  in-house Legal Advisors should be available to the Tribunals 

Chairpersons and M embers. W here an unusual or complex legal issue arises, the Chairperson at 

any stage in proceedings, either before or after a hearing, may refer this issue to one o f the in- 

house Legal Advisors for review.

W hen the Legal Advisor reverts with an opinion on the point o f  law, this can then be 

considered by the presiding adjudicator(s) in advance o f  m aking a ruling. Legal Advisors will be

See above, at 184.
See the views o f  practitioners and other representatives in respect o f  the Labour Court, at 133. Note also the 

Blueprint's defence o f  the Labour Court's record, at 28.
For instance, lay member representation at the Employment Appeals Tribunal in Ireland and the Employment 

Tribunals and the Employment Appeals Tribunal in the UK.
See Michael Doherty on this point. “Institutional Challenge: Tribunals. Industrial Relations and the Law,” (2009) 2 

E LR  70. at 88.
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qualified barristers or solicitors, with m inimum levels o f  experience and particular expertise in 

em ploym ent and industrial relations law. Specific m inim um  criteria for the post o f  Legal A dvisor 

are outlined below.

Legal Advisors could also represent the W orkplace Relations Tribunal or Com mission 

where either is party to civil proceedings. It is provisionally suggested that three Legal Advisors 

should be recruited on short-tenn contracts, to assess demand in the im m ediate establishm ent o f 

the proposed structure.

This suggestion is based on successful precedents both in the current employm ent dispute 

resolution service in Ireland and from the researcher’s comparative analysis in Ontario. The 

Equality Tribunal has a Legal A dvisor at its d i s p o s a l . T h e  Legal Advisor provides guidance to 

Equality Officers on legal issues, and also represents all civil proceedings to which the Equality 

Tribunal is party. The Ontario Labour Relations Board also has a team o f in-house solicitors.

Adjudicati\c Personnel

On each tripartite panel, there m ust be a Chairperson, with considerable experience and an 

understanding o f  employm ent law, and two other M em bers with a workplace relations 

background.

At the adjudicative stage o f the dispute resolution continuum, expertise and experience o f  

employment and industrial relations law is a necessary prerequisite o f  the chairing m em ber on an 

adjudicative panel to ensure the highest possible standard o f  adjudication. However, it is 

submitted that this experience and expertise need not be derived from professional experience as 

a barrister or solicitor. While there will be considerable overlap in terms o f  those who are 

appropriately qualified to be appointed as Chairpersons at the Tribunal and specialist 

employment lawyers, the quality and the quantity o f  the pool o f  potential appointees would be 

limited if  it was restricted to lawyers alone. Certain senior civil servants, experienced business 

personnel, trade union officials, and human resources practitioners, amongst others, can have an 

extensive understanding o f  em ploym ent law and may be particularly suited to the role o f  

Chairperson at the W orkplace Relations Tribunal. Robust appointment procedures, as described 

b e l o w , w i l l  ensure that the correct personnel are appointed to this central, im portant task. It is 

important that expertise in em ploym ent law and dispute resolution is the prim ary consideration in 

the appointments process.

Two M embers with expertise in workplace relations are appropriate com plem entary 

adjudicators to the Chairperson. Simon Deakin and W anjiru Njoya remind us that employment 

law is not m erely an unfettered set o f  rules, defining relationships, obligations and rights, but

The current legal adv iso r is solicitor. S ile Larkin. A b iography is available  from  h ttp ://w w w .cpdboard .ie /sile- 
la rk in /(v isited  21 A ugust 2012).

T he researcher m et w ith one o f  these so lic ito rs, L eonard M arvy. in Septem ber 2011.
See below , at 359.
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rather is one part o f  the unified social and economic s t r u c t u r e o f  workplace relations. The title 

o f  the proposed adjudicating body, the W orkplace Relations Tribunal takes this into 

consideration, and m anifests itself in allowing for those with experience and an attuned sense of 

workplace relations to offer their input as Members o f  the proposed Tribunal to assist in 

resolving disputes. Together the tripartite panel will act as an “ industrial ju ry” ‘̂ *̂ to provide a 

rounded analysis o f  the em ploym ent relationship, tem pering concerns that the process could 

become excessively based on legal argument. These M em bers’ input provides a counter-balance 

to the legalistic nature o f  dispute resolution in the area, with their experience, empathy and 

understanding o f  workplace relations, commercial realities and a sense o f why and how disputes 

in the w orkplace arise in the first place. Appointments procedures for adjudicators are discussed 

below.

Procedures and Decisions at the Workplace Relations Tribunal

It is submitted that procedures for hearings at the W orkplace Relations Tribunal should account 

for the unique factors o f  the Irish workplace relationship, as described at the outset o f the 

t h e s i s , t o  strike a balance betw een a regulated, consistent approach to adjudicating, whilst 

m aintaining as far as possible, a relatively infonnal setting and interaction with the parties where 

possible. To avoid the environm ent o f  a court room, hearings should be heard at a U-shaped table 

with the Chairperson at the top o f  the table flanked by lay m em bers w here they are used. Seats 

should be available at the sides and back o f  the room for m embers o f  the public to attend.

I fcs and  C osts

No fees should be charged for use o f  the Tribunal’s services.

The Tribunal should have the discretion to make costs orders against losing parties in limited 

circum stances and parties m ust be put on notice o f this potential liability in advance o f a hearing. 

This is described further below. The discretion to award costs takes into consideration the views

Simon Deakin and Wanjiru Njoya comment:
Labor law ... as a legal sub-discipline, is uniquely open to the influence o f  the social sciences. Today, labor 
lawyers are taking on the task o f  engaging not just with the broad sociological tradition as it relates to 
employment relations, but with political science, gender theory, social psychology, and above all. economics. 
Social scientists are, in turn, devoting increased resources to exploring the impact o f  legal and related 
regulatory changes on the issues which concern them, which include organizational perfonnance, labor 
market outcomes in terms o f indicators such as unemployment, poverty and inequality, national economic 
competitiveness, and cross-national diversity.

Deakin and Njoya. “ The Legal Framework o f  Employment Relations,’' in Paul Blylon. Nicolas Bacon, Jack Fiorito and 
Edmund Heery, The SAGE Handbook o f  Industrial Relations, (SAGE Publications, 2008), at 284.
Deakin and Njoya advocate:

[a] return to labor law 's methodological roots, and to a tradition which sought co-existence between what we 
m ight now describe as an Mntemal' (orjurid ical) perspective on the conceptual language o fleg a l discourse 
and an 'e.xtemal' (or social science) understanding o f  labor law impacting on. and being impacted by, social 
and economic relations.

This was the description o f  tripartite structures within UK Employment Tribunals given I the judgm ent o f  Sutcliffe  
and anor v Bib C 's M arine and ors [ 1998] IRLR 428.

See above, at The Irish workplace dispute resolution system in context -  the unique and changing face of 
workplace relations in Ireland. 4
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expressed by user representatives in the writer’s survey that supported the proposition that in 

three o f  the existing four main dispute resolution bodies, costs should be awardable,'^^® the views

o f  submissions to the Consultation on Refonn'^^' and the experiences o f  other jurisdictions on
1 • • 121 '’ this issue. ‘

Costs orders may take into account not only legal costs, but other costs associated with 

pursuing the claim, including personal expenses, and witness expenses. The test for the 

Workplace Relations Tribunal to make a costs order should be that the adjudicating panel should 

have discretion to make such against losing parties where a party has in bringing, or defending 

the proceedings, acted vexatiously, abusively, disruptively or otherwise unreasonably, or the 

bringing or defending o f the proceedings by the paying party has been misconceived. 

Importantly, it is proposed that the presiding Chairperson must p u t the parties on notice at the 

pre-hearing stage  that costs may be awarded against them on the above grounds, should the 

adjudicating panel decide to make a costs order at the end o f hearing. The wording o f

See above, at 231.
Consider, in particular. Anthony Kerr’s suggestion, discussed above, at 307 and in his Submission to the 

Consultation, at 3, where he suggests:
Future bodies should have the powers to award costs, including legal costs where a party (or representative) 
"is found to have been acting frivolously or vexatiously or has unreasonably failed to comply with 
procedural requirements,"

For consideration o f  the New Zealand employment dispute resolution system 's approach to costs, see above, at 169 
and 171. For consideration o f the UK employment dispute resolution system 's approach to costs, see sections 40 and 
41 o f Schedule 1 The Employment Tribunal Rules o f Procedure from Statutory Instrument 1861 o f2004 . as amended: 
When a costs or expenses order may be made
40.— (1) A tribunal or chairman may make a costs order when on the application o f a party it has postponed the day or 
time fixed for or adjourned a Hearing or pre-hearing review. The costs order may be against or, as the case may 
require, in favour o f  that party as respects any costs incurred or any allowances paid as a result o f  the postponement or 
adjournment.
(2) A tribunal or chairman shall consider making a co,sts order against a paying party where, in the opinion o f the 
tribunal or chairman (as the case may be), any o f  the circumstances in paragraph (3) apply. Having so considered, the 
tribunal or chairman may make a costs order against the paying party if  it or he considers it appropriate to do so.
(3) The circumstances referred to in paragraph (2) are where the paying party has in bringing the proceedings, or he or 
his representative has in conducting the proceedings, acted vexatiously, abusively, disruptively or otherwise 
unreasonably, or the bringing or conducting o f  the proceedings by the paying party has been misconceived.
(4) A tribunal or chairman may make a costs order against a party who has not complied with an order or practice 
direction.
The amount o f  a costs or expenses order
41.— (1) The amount o f  a costs order against the paying party shall be determined in any o f  the 
following ways —
(a) the tribunal may specify the sum w'hich the paying party must pay to the receiving party, provided that sum does 
not exceed £20.000;
(b) the parties may agree on a sum to be paid by the paying party to the receiving party and if  they do so the costs order 
shall be for the sum so agreed;
(c) the tribunal may order the paying party to pay the receiving party the whole or a specified part o f  the costs o f  the 
receiving party with the amount to be paid being detennined by way o f  detailed assessment in a County Court in 
accordance with the Civil Procedure Rules 1998(a) or, in Scotland, as taxed according to such part o f  the table o f  fees 
prescribed for proceedings in the sheriff court as shall be directed by the order.
(2) The tribunal or chairman may have regard to the paying party 's ability to pay when considering whether it or he 
shall make a costs order or how much that order should be.
(3) For the avoidance o f  doubt, the amount o f  a costs order made under paragraphs (I )(b) or (c) may exceed £20.000. 
See also, in relation to the UK Employment Relations Tribunal, section 34A (I) o f  the Employment Appeal Tribunal 
Rules 1993 (as amended) which provides that the UK Employment Appeals Tribunal may award costs where it 
considers that proceedings were “ unnecessar)'. improper, vexatious or misconceived."
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circum stances in which a costs order may be awarded is loosely based on equivalent provisions 

in the Regulations o f  the UK Em ploym ent Tribunals. However, the requirem ent on the 

Tribunal to put the parties on notice before a hearing allows parties to know w here they stand on 

this important issue before proceeding with full adjudication. This m echanism  has the following 

positive effects. It may provide a ‘wake-up ca ll’ to em ployers who seek to defend issues without 

considering the true m erits o f  the case. It may discourage workers to pursue adjudicative redress 

for claims that are frivolous, vexatious or unreasonable. It allows for worthy, successful 

claim ants or defending employers to claim back their legal costs w here such is deserved -  

frequently, paying for one’s own legal costs can effectively nullify the justice o f  a decision;'^^^ 

for instance, any wages or m onetary com pensation accrued on foot o f  a successful ruling that 

rights were breached may sim ply be used to pay legal bills. Equally, an em ployer m ay be left 

with a high legal bill after defending a claim where it has been dem onstrated that the em ployer 

acted lawfully. W here a claim ant or em ployer acts unreasonably, through this controlled costs 

award m echanism s, the opposing party will not have to discharge the legal bill for challenging 

this unreasonableness.

W here the Tribunal wishes to impose a costs order, it m ay make a costs order for all, or part, 

o f  the opposing side’s legal costs at their discretion, taking into account the conduct and realistic 

financial means o f  the liable party to pay the costs. The amount that may be ordered should not 

be limited to a m axim um  sum o f money.

Public H earing

Hearings should de facto  be heard in public session. As mentioned above there are reputational 

concerns with being involved in a public em ploym ent dispute at a tribunal or c o u r t . T h e r e  is 

the potential for reputational damage accruing against an em ployer involved in an employm ent 

dispute and equally, there is a concern that the reputation o f  individuals who m ake com plaints to 

em ploym ent dispute resolution fora may be dam aged in that they may be perceived negatively by 

prospective future employers. However, public adm inistration o f justice  must, generally 

speaking, trump this concern. For too long, adjudicative inconsistency and a lack o f 

transparency have been perceived as central flaws in the em ploym ent dispute resolution

See sections 40 and 41 o f  Schedule 1 o f  the Employment Tribunal Rules o f  Procedure from Statutory Instrument 
1861 o f  2004, as amended, outlined in note 1232.

See above at 52. the comments o f  one solicitor who commented in response to the w riter's survey on the need to 
introduce costs awards against employees on this basis:

Much o f  the time a disgruntled employee is advised to take a claim as it is a ‘stick to beat' an employer 
w ith ... we need to be able to dissuade those claims which are made without any real or substantial basis, by 
providing that failure to succeed may be punished by a Tribunal by awarding costs to the other side.

Colette Darcy comments: “ People find that they have very little left in the pot. if  an jlh ing . after they have paid 
their legal costs.” See above. Darcy, note 394.

See Dichotomies in Public Administration o f  Justice  section, at 61.
See criticisms o f  inconsistency at the Rights Commissioner Service, at 107, the EAT, at 133 and the Equality 

Tribunal, at 117.
See above, at 2.2.5 Appointment o f  Adjudicators in Ireland, at 74.
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system. Public confidence in any judicial system demands that the public has full access to it in 

all respects, both in using the system and observing it. There is also substantial legal expression 

from a range o f sources supporting citizens’ rights to public justice;’"̂ ® consider Article 47 of the 

EU Charter of Fundamental Rights which states simply that “everyone is entitled to a fair and 

public hearing.”

The proposed structures offer non-adjudicative mechanisms to settle disputes in private, but 

where state-provided adjudicative intervention is required, public accountability is essential to 

realising both actual and perceived confidence in the system. However, countervailing 

considerations may allow for certain hearings or part thereof to be heard in camera. Throughout 

civil justice procedure, there are exceptions to public session. For employment disputes, it is 

important that there are exceptions, allowing for private session for all or part of hearings in 

instances where unjust and exceptional prejudice or hardship would result. Parties may apply to 

have certain or all matters pertaining to the case heard in private, and this decision should be 

made by the Chairperson of the adjudicative panel. The decision to hold Workplace Relations 

Tribunal hearings in private should be based solely on a party demonstrating that they may face 

“exceptional hardship” or “exceptional prejudice” if the proceedings are conducted in public 

session. In this regard, sections 12(4), (5) and (6) o f the UK’s Solicitors (Discipiinar>' 

Proceedings) Rules 2007 could be adapted for present purposes.'"'*'^

A n  In ( ]u i s i t o r i a l  U c a r i n j ;

Generally speaking, as discussed a b o v e , w o r k p l a c e  relationships are inherently personal and 

are possessed of a power balance between worker and employer. The manner in which the 

Workplace Relations Tribunal conducts its hearing should accommodate these norms. The 

Chairperson should lead proceedings, in an inquisitorial f a s h i o n . I t  is vital that the Workplace 

Relations Tribunal, despite its complex jurisdiction, should offer individuals an equal opportunity 

to have their case heard in a comprehensive manner. The inquisitorial method, coupled with the 

extensive involvement of the Tribunal in pre-hearing mechanisms outlined below, should

T his reflects the norm s o f  civil ju stice . See foo tno te  221.
' ‘‘’® Solicitors (D iscip linary  Proceed ings) R u les 2007, section 15(4), (5) and (6) p rov ide as follow s:
A ny party  to an application  and any person w ho claim s to be affected by it m ay seek an o rder from  the  T ribunal that 
the hearing  o r part o f  it be  conducted  in p riva te  on the grounds o f—
(a) excep tional hardsh ip ; o r
(b) exceptional p rejudice,
to a party , a w itness o r any person  affected by the  application.
(5) If  it is satisfied that those g rounds are m et. the T ribunal shall conduct the hearing  o r  part o f  it in p riva te  and m ake 
such o rder as shall appear to it to be ju s t and proper.
(6) T he T ribunal m ay, befo re  o r  during  a hearing , d irec t that the hearing  o r part o f  it be  held in p riva te  i f—
(a) the T ribunal is satisfied that it w ould have granted  an application  under paragraph  (4) had 
one been m ade; o r
(b) in the T rib u n a l's  v iew  a hearing  in public w ould  prejudice the interests o f  ju stice .

See above, at T he Irish w orkp lace d ispu te  resolu tion  system  in con tex t -  the  unique and chang ing  face o f  
w orkplace relations in Ireland, at 4.

T his reflects prac tice  in the R ights C om m issioner Service and E m ploym ent S tandards fact-find ing  m eetings in 

O ntario , see above, at 214.
See below , at 354.
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allow for the adjudicating panel to steer the submission o f  both w ritten and oral evidence Tom 

both sides, ensuring that no stone is left unturned, and all relevant m aterial is available to the 

Tribunal. A lthough they can be highly complex, the crux o f  em ploym ent and industrial relations 

law disputes is m ore often than not an assessm ent o f  docum entary evidence and o f  relatively 

basic facts and circumstances.*^''^ W hile the law and its application may be com plex, generally 

speaking, a Tribunal user should find it relatively easy to describe their evidence in simple, but 

com prehensive term s, provided the adjudicating panel com petently, and com prehensively gamers 

the detail necessary to make an assessment o f  the parties’ positions in respect o f the law. While 

legal representation o f  some sort is generally an aid to parties in dispute the Tribunal should, like 

the rest o f  the services at the Com m ission, arrange its procedures such that those who do not have 

representation are not at a disadvantage. The culture o f the Tribunal should be proactive, to assist 

and engage the parties to provide the whole o f  their evidence, leaving the consideration and 

application o f  the relevant law to the w ide-ranging expertise o f  the adjudicating panel.

As m entioned above, the Chairperson will generally lead proceedings. The other Members 

will usually not speak other than to ask questions o f  w itnesses when they com plete their 

evidence. Submissions o f  oral evidence should be heard from both sides. The Chairperson should 

inteiject to clarify issues, and may interject to ask individuals direct questions, rather than 

through their representative(s), if  present. Hearings should not follow  the formula o f  examination 

and cross exam ination by counsel, if  they are present. Counsel’s role, should be confined to 

making subm issions on the parties’ behalf. Counsel should be offered specific tim e to make legal 

subm issions w here appropriate. A fter oral evidence is heard, the Chairperson can ask further 

questions and ask for a sum up from both parties, if  necessary.

At any stage in the proceedings, the parties may jo intly  request the Tribunal panel to suggest 

a recom m endation, which can form the basis for a voluntary, confidential settlem ent between the 

parties. This follows the sensible m echanism available at the Em ploym ent Relations Authority in 

N ew  Zealand.

The procedural methods and format o f  hearings suggested here are suitable for both 

industrial relations issues and for employment rights issues. The resolution o f  industrial relations 

disputes and em ploym ent rights disputes should not be separated or com partm entalised in a 

structural sense in the new system. This suggestion is based on consideration o f  four issues that 

have arisen in the course o f  this research project. First, industrial relations and em ploym ent rights 

issues frequently intertwine in workplace disputes, and the institutional fram ew ork needs to

At the risk, o f  course, o f  generalising, cases nevertheless do frequently turn on the truth o f  the answers to relatively 

straightforward questions such as “When and how  did the em ployee get paid?" “H ow  many hours did you work?" 
“What was said by your manager that you believe was discrim inator\?" “D escribe what happened im mediately after 

you were told o f  your dism issal?’' Often, em ploym ent disputes simply concern, as Henry LJ described it: a 
“straightforward factual dispute w hose resolution depends sim ply on what w itnesses telling the truth about events 

which he claim s to recall.’" rather than a dispute w'hich “involves som ething o f  the nature o f  an intellectual exchange, 
with reasons and analysis advanced on either side" Henry LJ. in Flannery  v H alifax E sta te  A gents L im ited  [2000] 1 
WLR 3 7 7 ,a t  381.

See above, at 167.
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reflect this r e a l i t y . S e c o n d ,  at the Ontario Labour Relations Board, they cater for both issues 

in a unified way, without any apparent p r o b l e m s . T h i r d ,  the proposed model caters for the 

im m ediate wishes o f practitioners that Labour Court personnel should be allocated to 

industrial relations issues, while allowing for the natural and inevitable fusion o f the two strands 

o f  adjudicative disciplines over time. Finally, the proposed procedures at the W orkplace 

Relations Com m ission and Tribunal are designed in such a way that disputes are facilitated 

w herever possible through the Early Resolution Serv'ice.

W here dispute resolution is required at the Tribunal, the procedures at hearing, while robust, 

are inquisitorial, and ever>' effort is made to arrive at a balanced appraisal o f  the parties’ positions 

draw ing upon the input o f legal expertise and w orkplace relations lay m em bers’ expertise to 

arrive at its conclusion. Both types o f dispute can be accom m odated at this forum.

At the outset, to allow for continuity o f  established expertise and for a smooth transition to 

the new system, it may be appropriate to allocate adjudicators who have experience in industrial 

relations issues to preside over such disputes. It may be appropriate to allocate current Labour 

Court divisions, should they be appointed, to this role.'" ''’

Judgments at the Workplace Relations Tribunal

Follow ing the UK Employment Tribunal m odel, judgm ent may be given at the end o f the hearing 

w here possible. These oral judgm ents issued on the day shall be recorded in writing and 

signed by the Chairperson o f  the Tribunal, and all judgm ents, regardless o f  when they are made 

shall be provided in writing to both parties.

Various m easures on issuing decisions suggested by the Department o f Jobs, Enterprise and 

Innovation’s Blueprint should be implemented. The target for 90% o f decisions to be 

com m unicated in writing to parties within 28 working days o f  the hearing is a sensible tim efram e 

for providing a decision. The required tem plate for w'ritten decisions proposed in the Blueprint 

is also suggested as a suitable model for written decisions to follow. In addition, all legal issues

'■‘'^T his is based on the writer's experience o f  a Conciliation Conference at the LRC in 2011. See above, at 336. Pat 
Brady, o f  Workplace Solutions, and Chair o f  the Chartered Institute o f  Arbitrators Ireland says: "few  disputes are 
entirely one or the other and this is a deeply conservative view o f  the needs o f  users o f  the system. Appointees should 
be "multi-disciplinary and competent to hear either and should rotate from one division to the other in the interests o f 
their on-going professional development.’' See his first submission on workplace dispute resolution reform, at 3.

Richard Grogan suggests that past experience demonstrates that the fusion o f  “There is no reason to maintain an 
organisational distance / separation between distinctive roles. The Rights Commissioner Service and the Labour Court 
had for years been able to juggle the different functions." See his submission on workplace dispute resolution reform, 
at 3.

See footnote 832.
See above, at 133.
For consideration o f  the appointment and allocation o f Labour Court adjudicators and other existing personnel to 

the proposed structures, see below at 362.
For discussion, see 192.
See Blueprint, at 19.
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which arose in the claim should be determined in the one d o c u m e n t , b u t  dealt with sepirately 

under separate headings where appropriate, for the sake o f clarity. Reasons must be provided for 

decisions. These must be of a sufficiently high standard such that users can discern d ea ry  why 

the decision was made, and on what grounds. Further discussion of what this entails in practice is 

described below. Decisions should be published online at www.workplacerelations.ie within 10 

days o f notification to the parties. Either party to the adjudication may request anonymity in the 

published decision. Such a request, which must be accompanied by the reason why anonymity is 

sought, will be considered by the Workplace Relations Tribunal panel who will decide vhether 

or not the request will be granted. Where anonymity is granted the decision will be published 

with the names and any identifying features concerned redacted. In order to aid consistency in 

decision-making a database of decisions will be maintained and made available tirough 

www.workplacerelations.ie and other major online legal databases.

For decisions on disputes under the Industrial Relations Acts, recommendations, rather than 

legally binding rulings may be issued by the adjudicating panel, where appropriate and prescribed 

by law.

Reasoned Decisions

The new adjudicative fora should issue decisions of an excellent standard. Central to aclieving 

this high standard is the provision of reasons for the decision handed to the parties. Due process 

demands that parties understand in clear terms why their case was successful or unsuccessful. 

Significantly, an extension of the right to a fair trial under the European Convention of Human 

Rights is the duty on a court to provide reasons for the decision. The scope o f what giving 

reasons for a decision entails, and indeed, what the purpose behind such is, has been the iubject 

o f many cases.

The issue of an employment dispute resolution body'^^'* failing to give adequate reasjns for 

a decision has arisen in the case of Clare County Council v Kenny'^^^ where the respondent 

notice parties claimed successfully before the Circuit Court that the Equality Tribunal failed to 

provide reasons for its decision to strike out one of the notice party's claim. In the subsequent 

High Court case, MacMenamin J cited leading Irish jurisprudence on the question o f the iuty to 

give reasons. MacMenamin J interestingly concluded that “ [n]ot every decision requires

This would improve upon current practice at the Rights Commissioner Service, where frequently separae issues 
pertaining to the one dispute are determined separately in separate documents.

Hadjianastassiou v Greece 12945/87 [1992] ECHR 78
Albeit, not in the context o f  an employment dispute; rather the Equality Tribunal in a case under the Eqml Status 

Act 2000 -  2004.
[2009] 1 IR 22.
The State (Creedon)v Criminal Injuries Compensation Tribunal [1988] IR 51, where Finlay CJ remarked, it 55: 

Once the Courts have a jurisdiction and if  that jurisdiction is invoked, an obligation to enquire ino and, if 
necessary, correct the decisions and activities o f  a tribunal o f  this description, it would appear neceisaxy for 
the proper carrying out o f  that jurisdiction that the Courts should be able to ascertain the reasons by which 
the tribunal came to its determination. Apart from that. I am satisfied that the requirement ... necessiates that 
the unsuccessful applicant ... should be made aware in general and broad terms o f  the grounds on vhich he
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reasons. But I think this decision required that reasons be given.” It is submitted that, in fact, 

it should be discernible from every decision handed down what the reasons are behind the 

decision, and there should be an obligation on adjudicators at the Workplace Relations Tribunal 

and Workplace Relations Appeals Tribunal to afford the parties a description o f the reasons why 

and how the decision was arrived at.

In the Supreme Court o f  Canada case o f  R v Walker^^^  ̂ Binnie J suggests the following  

purposes are behind requiring a judge to give reasons:

1. justify and explain the result;

2. tell the losing party why he or she lost;

3. provide for informed consideration o f  the grounds o f  a p p e a l ; a n d ,

4. satisfy the public that justice has been done.

It is submitted that these considerations should be borne in mind when adjudicators issue 

decisions.

Rc\ic\'v H earing

Given that appeals to the Workplace Relations Appeals Tribunal are only available on a point o f  

law', a mechanism to review certain matters o f  decisions o f  the Workplace Relations Tribunal on 

restricted grounds should be made available. This should take the fonn o f a Review Hearing, akin 

to the UK m e c h a n i s m . T h e  grounds under which review hearings can be conducted should 

mirror the grounds described by Payne and White, outlined above.

or she has failed. Merely, as was done in this case, to reject the application and when that rejection was 
challenged subsequently to maintain a silence as to the reason for it, does not appear to me to be consistent 
w'ith the proper administration o f  functions which are o f a quasi judicial nature.

O 'Mahony v Ballagh [2002] 2 IR 410, where Murphy J commented, at 416:
1 would be very far from suggesting that judges o f  the District Court should compose extensive judgm ents to 
meet some academic standard o f excellence. In practice it would be undesirable - and perhaps impossible - to 
reserve decisions even for a brief period. On the other hand it does seem, and in my view this case illustrates, 
that every trial judge hearing a case at first instance must give a ruling in such a fashion as to indicate which 
o f the arguments he is accepting and which he is rejecting and, as far as is practicable in the time available, 
his reasons for so doing. ... It does seem to me. however, that in failing to rule on the arguments made in 
support o f  the application for a non-suit [the judge] fell 'in to  an u n c o n s titu t io n a li ty ’ Xo use the words o f  
Henchy J. in The State (Holland) v Kennedy  [1977] I.R. 193 at p. 201. In those circumstances it seems to me 
that the appeal must be allowed and the matter remitted to the District Court for rehearing.

[2009] 1 IR 22, at 37.
[2008] 2 SCR 245. at para 19.
On this point particular. Lord Phillips o f  W orth Matravers MR comments:

The essential requirement is that the terms o f the judgm ent should enable the parties and any appellate 
tribunals readily to analyse the reasoning that was essential to the jud g e 's  decision....

English E m ety Reimbold and Strick Limited. DJ and C Withers (Farms) Limited  v Ambic Equipment Limited and  
Verrechia Commissioner o f  Police o f  the M etropolis [2002] 1 WLR 240,
Henry LJ echoes this sentiment:

fairness surely requires that the parties, especially the losing party, should be left in no doubt why they have 
won or lost. This is especially so since without reasons the losing party will not know ...w hether the court has 
misdirected itself, and thus whether he may have an available appeal on the substance o f the case.

Flanneiy  v. Halifax Estate Agents Lim ited  [2000] 1 WLR 377, at 381.
For description, see above at 193.

'■^'See above, at 193.
The grounds are:
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Pre-hearing procedures at the Workplace Relations Tribunal

When an individual or a group has a complaint about their employer, contacting the Workilace 

Relations Commission Information Service should be their first port of call. A multi-faeted, 

comprehensive information website explaining employment law issues, minimum standard and 

procedures for resolving employment disputes in clear terms should be the first point of conLct.

To acquire access to the dispute resolution system and to submit a complaint orm, 

individuals without legal representation must make contact with the infonnation staff a the 

Workplace Relations Commission. This could be by way of phone call or by online ‘chat’ fa;ility 

or by post. The infonnation staff could ask what the dispute is about and refer to informition 

literamre explaining the nature of the law in the area, and the available options to them. Staff 

could encourage the individual to communicate the grievance to the employer if  possible aid if 

relations between the parties are suitable, suggest that they could mutually resolve the ssue. 

Alternatively, staff could infonn users of the possibility of inspection by a Compliance Oficer, 

or of conciliation and/ or early neutral evaluation at the Early Resolution Service, aid if 

neccssary, could explain the process o f adjudication at the Workplace Relations Tribunal.

It is important that this Service does not specifically advise users on the application o f the l;w to 

their specific circumstances, but rather provides a description of the law in the abstract ard the 

potential redress mechanisms available to them. It is important that the roles of the informition 

provision and dispute resolution services remain separate and do not overlap, save n an 

administrative claims-processing capacity, so as to avoid perceptions of bias within the sy.tem. 

This has been a recurring point made by a nutnber o f individuals and groups in the contoct of 

proposed reforms to the employment dispute resolution s y s t e m . S h o u l d  the individual then 

wish to pursue the claim using the services of the Workplace Relations Commission, the staff 

member could issue the individual with electronic access to the unified complaints form b\ way 

o f a user-specific password. This user-specific process allows for infonnation to be proviced to

Ground A: administrative error: where clerical or adjudicative staff make an administrative error.
Ground B: no notice o f  proceedings: where a notice o f  hearing is not sent by post.
Ground C: decision made in the absence o f  the party: the party in question, when applying for the review, mus show 
“good cause" for their absence.
Ground D: new evidence: where new evidence becomes available since the conclusion o f  the hearing to whch the 
decision relates, provided that its existence could not have been reasonably known o f  o r foreseen at that time.
Ground E: interests o f  justice: where there is either ‘procedural mishap' or where the tribunal's decision h a  been 
undermined by recent events taking place after the original decision was made.

Dr Mary Redmond comments:
There is a very fine line between, on the one hand, the provision o f information about the law and the dspute 
resolution procedures and, on the other hand, the provision of legal advice in the sense o f  supponng or 
advising on a claim to improve one's chances o f  success within the system.

In conversation with the writer, 3 February 2012.
Barry Sheehan comments:

The proposed employment tribunal should merely provide an adjudicative function. It should be the fmction 
o f  the Department o f  Jobs, Enterprise and Innovation to provide access to employment rights infomation 
generally and thereafter for individuals to take their own legal advice as to how the law applies to ther own 
particular circumstances.

Submission to D epartm ent's Consultation on Reform, at 4-5.
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users to prevent needless claims being processed and to help individuals to understand available 

avenues o f redress. Legal representatives, trade unions, business representatives, citizen advice 

services and em ploym ent consultancy finns could be granted unifonn access to the application 

process.

rim e Limit> for M ak in g  Clitim'

A consistent tim e lim it o f  six m onths for initiating all complaints for adjudication suggested is 

considered appropriate for the structures proposed here. This is the same tim efram e as proposed 

in the D epartm ent’s Blueprint, and one that garnered considerable support in the D epartm ent’s 

consultation process. This should be extendable to twelve months if  there is “reasonable cause” 

for such, h  is subm itted that the m ilder-worded test o f  “reasonable cause” should be preferred 

over the “exceptional circum stances” test.'^®^

A very stark exam ple o f  an adjudicator struggling with the “exceptional circum stances” test 

arises in Byrne  v P J  Quigley Ltd:

W hilst conceding that it is possible to hold that the ‘exceptional circum stances ’ did 

not 'prevent ’ the claim being lodged, but m erely caused it to be lodged, it is m y view  

that, given the claim ant's perceived employment position regarding insurable 

em ploym ent on the date o f  dismissal and the subsequent sequence o f  events, to detem iine 

so in this particular case would be interpreting the relevant subsection m uch too narrowly 

and would also be putting a \  er>' restricted defmition on the word 'prevent ’ in the context 

o f  the entirety o f  the relevant clause. I believe that the ‘exceptional 

circum stances ' did ‘p re v e n t' him lodging his claim.

First, presum ably in the second line above, the adjudicator m ade an error and in fact meant to 

say: "merely caused it to [not] be lodged.” Second, it is submitted that the above paragraph is a 

clear exam ple o f  an adjudicator squaring a legislative circle. The adjudicator says that the test 

could be interpreted both for and against allowing the claimant to avail o f  the exception, and goes 

for the more lenient option, leaning towards a broad interpretation, arguably m ore aligned to 

"reasonable cause.” It is probably the case that the adjudicator tried to push the boundaries o f the 

test to allow a m eritorious case to proceed. A lower standard threshold for exceptions to time 

limits would be more appropriate. “Reasonable cause" would be a better standard, allow ing for 

less-forced adjudicative discretion in allowing claiins to proceed where they deserve to.

These tests are considered above, at Extensions to Time Limits, at 65 
[1995] ELR 205.
Ibid, at 208.
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Pi c-hcaring  Involvem ent by the W orkphicc Rclalionr C om m iss ion  and I f i ln m al

Pre-hearing discourse is vital to the efficient managem ent o f  em ploym ent disputes. Comparative 

research, as described earlier in this t h e s i s ,d e m o n s t r a te s  the value o f  proper pre-hearing 

procedures. Drawing upon these comparative experiences the W orkplace Relations Commission 

should play a considerably more involved role in the stage betw een filing the claim and hearing 

than has previously been the case in existing fora. After a claim is filed for hearing at the 

Tribunal, structured dialogue between the Commission and the Tribunal with the parties should 

be m aintained akin to the pre-hearing systems in the UK, such as case m anagem ent discussions J  

and pre-hearing review s w here appropriate. W hen an application has been made for a Tribunal 

hearing, the claim will be assigned to an adjudicative panel (either one Chairperson or a tripartite 

panel, depending on the circum stances, as outlined above). The Chairperson o f  this panel 

should liaise with the parties, hosting a case managem ent discussion in the fonn o f a conference 

call or m eeting, if  convenient and appropriate, to discern exactly what issues the parties want 

resolved at the dispute, if  it is not already clear from the claim form. They should encourage 

settlem ent w here possible on issues o f  common ground. The Early Resolution Serv'ice should 

continue to be suggested as a means o f  potential redress to the parties during this stage of 

proceedings. A lso at this stage, the Chairperson will put the parties on notice i f  they are to be 

potentially liable for the legal costs o f  the other party. The adjudicative panel could, upon 

consultation with the adjudicating m em ber liaising with the parties, m ake an order striking out or 

am ending all or pari o f  any claim or response on the grounds that it is scandalous, vexatious or 

that it has no reasonable prospect o f success, akin to a provision in the UK Employment 

Tribunals (Constitution and Rules o f Procedure) Regulations 2004.'^™

Governance o f  the Bodies and Appointment o f  Adjudicators

A newly established W orkplace Relations Board should be charged with the task o f  managing the 

W orkplace Relations Com m ission. It should also be responsible for appointing Chairpersons to 

both the W orkplace Relations Tribunal and the W orkplace Relations Appeals Tribunal and 

ordinary M embers to the W orkplace Relations Tribunal in conjunction with the Public 

Appointm ents Com m ission. Public accountability, arms-length independence from govemment, 

and rigorous procedures for ensuring excellent candidates are appointed as adjudicators should be 

the m ain param eters o f  this task. At the heart o f  the success o f  any dispute resolution system is

For a description o f  different approaches to the pre-hearing discourse, consider the system s in place in On;ario, see 

above at 213, and the UK. see above at 186.
If the Chairperson is unavailable, this role could be undertaken by either another member o f  the adjudicating panel, 

or failing that, a Case Resolution Officer from the Early Resolution Service.
This proposed measure is based on an altered version o f  the case management discussion and pre-hearing processes 

at UK Employment Tribunals.
For more information, see  above, at 347.

'■™ Section 18(7)(b) o f  the Regulations says “A chairman or tribunal may make a judgm ent or order: —
striking out or amending all or part o f  any claim or response on the grounds that it is scandalous, or vexatiojs or has
no reasonable prospect o f  su ccess.’'
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the quality o f  the adjudicators. Existing appointments procedures do not stand to scrutiny, and 

there has been considerable criticism o f this element o f the current system.'^’ ' It is submitted that 

public bodies with judicial or administrative function require and deserve competent adjudicators 

appointed in a robust and transparent manner. The Workplace Relations Board should 

comprise the following seven individuals, nominated under the following prescribed procedures:

A Chairperson with 

workplace relations 

expertise

Publically appointed through the Public Appointments Commission.

A Vice Chairperson 

with workplace 

relations expertise

Publically appointed through the Public Appointments Commission.

A legal professional 

with experience in 

employment law 

issues

Nominated by agreement by the Bar Council, the Law Society and judges 

o f  the High Court and Supreme Court and appointed by the Public 

Appointments Commission. The individual must be legally qualified as a 

solicitor or barrister in I r e l a n d a n d  prior to their nomination to the 

post, be in legal practice for a minimum o f  seven o f  the last ten years as a 

solicitor or barrister, with a significant component o f  their practice 

relating to employment and industrial relations law. Legal practice may 

comprise such outside o f  the Irish legal systein.

A metnber o f  a 

leading workers' 

organisation (ICTU)

Nominated by ICTU and appointed by the Public Appointments 

Commission.

For further discussion, see above, at 2.2.5 Appointment o f  Adjudicators in Ireland, at 76. In particular, consider the 
views o f  representatives o f  users on this point; see above, at Survey -  User representatives' views on the appointment 
o f adjudicators, at 78.

The New Zealand Law Reform Commission offer two central objectives which appointments processes should 
pursue:

Appointment processes have two related objectives. The first is to ensure that people appointed as tribunal 
members are o f  a high standard and have the skills needed to do the job  effectively, or the capability to 
develop those skills. High quality decisions will flow from skilled and talented tribunal members. The second 
objective is to ensure that tribunals are independent and perceived as such. Both objectives are advanced by 
m erit-based appointment processes.

Law Commission o f  New Zealand, Tribunal Reform. Study Paper, October 2008, available from 
http;//www.nzlii.org/nz/other/nzlc/sp/SP20/SP20.pdf (visited 7 March 2012), at 81.
The Commission on Legislative Democracy for New Brunswick comment on the importance o f  the quality and 
transparency o f  appointments procedures to adjudicative bodies:

First, there is an overall need to improve public trust and confidence in the integrity o f  the political process 
and ABCs [Agencies, Boards and Commissions] themselves, in the face o f  a widespread perception that 
patronage is the deciding factor in appointments. Second, there is a need to ensure the competence o f  arm 's 
length governance boards that have significant regulatory, adjudicative and service responsibilities. Third, 
there is a need to ensure quality governance for these ABCs to avoid putting the public purse at risk.

New Brunswick Commission on Legislative Democracy, "Final Report and Recommendations," December 2004. 
available from: http://www.gnb.ca/elections/pdf/cld/CLDFinalReport-e.pdf (visited 3 March 2012), at 84.

This means that the qualification must be from the Law Society o f Ireland or have been called to the Bar in Ireland.
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A m em ber o f  a 

leading em ployers’ 

organisation (IBEC)

Nom inated by IBEC and appointed by the Public Appointments 

Commission.

Two government 

experts in Irish 

workplace relations.

Nom inated and appointed by the Department o f  Jobs, Enterprse and 

Innovation

The com position o f  this Board is designed to reflect the necessary influences for a well-bilanced 

panel o f  individuals tasked with managing the W orkplace Relations C om m ission and naking 

adjudicative appointm ents. Input comes from publically appointed individuals, a legal expert 

nom inated by the legal professional bodies, the social partners, and officials from the 

Department. Its com position allows for governm ent influence, while m aintaining a :uitable 

degree o f  ‘arm s-length’ independence from same. Individuals on the Board m ay not perform an 

adjudicative role at either o f  the bodies.

(iovcrnancc and non-adJudicativc personnel al the nc» workplace relations services

The W orkplace Relations Board will perfonn a dual managem ent function for b)th the 

W orkplace Relations Com m ission and Tribunal, and the W orkplace Relations Appeals T ibunal. 

The board will have statutory functions in relation to the business plans, work program nes and (

service design and delivery at both bodies. It is proposed that only one governing >ody is 

required for the two bodies. This allows for adm inistrative synergies and shared expense, and i

reflects the practice in the UK, where a shared governing service caters for the Em pbym ent 

Tribunal Service and the Employment Appeals Tribunal. A W orkplace Relations C orponte and 

Strategic Services unit (CSS), similar to that described by the D epartm ent's Blueprint sh)uld be 

appointed through the Public Appointm ents Com m ission. Posts will be allocated to the 

following sub-groups w ithin the unit:

Joint Services M anagement for the W orkplace Relations Com m ission, Tribunal md the 

W orkplace Relations Appeals Tribunal,

Strategy and policy developm ent and im plem entation.

Finance and Budgeting,

DJEI Liaison,

Information and Com m unications Technology Liaison,

Human Resources Liaison,

Com m unications,

Training and sta ff development,

Facilities M anagement,

Procurement.

B lueprin t, at 25.
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These sub-groups should report to the W orkplace Relations Board.

A dm inistrative Service

A jo in t Adm inistrative Service should serve users o f the W orkplace Relations Commission, 

Tribunal and the W orkplace Relations Appeals Tribunal. Personnel from all o f  the existing 

adjudicative bodies and NERA could be com bined and synergised to form a central claims- 

processing unit and a secretariat for adjudicators. This A dm inistrative Service will be responsible 

for the receipt, validation and processing o f  all em ploym ent related com plaints and the 

coordination, m anagem ent and referral o f  cases to Hearing, Inspection and Early Resolution 

serv'ices.

The central difference in approach between the A dm inistrative Service suggested here 

com pared to the Registration Service proposed in the D epartm ent’s B lueprint is that the 

A dm inistrative Service will not dictate the direction claims will take at the outset -  rather, 

individuals, when they first contact the W orkplace Relations Com mission will receive tailored 

infonnation from the Information S e r v i c e ,d e s ig n e d  to explain the available processes for 

redress and the advantages and disadvantages o f  such in particular circum stances. Users will then 

be in an informed position to determine their own engagement with the dispute resolution 

services.

A p p o i n l n i t n f  o f  . \d j i i d i c a to rs

The com position o f the proposed Board also strikes the correct balance for the task o f  appointing 

adjudicators and in-house Legal Advisors at the W orkplace Relations Commission. All 

appointm ents should be based on merit, and through a transparent process. The Board will be 

tasked with appointing Legal Advisors to the W orkplace Relations Com m ission, Chairpersons 

and M embers to the W orkplace Relations Tribunal and Chairpersons to the Appeals Tribunal.

AH applications for adjudicator posts should be advertised publically through the Public 

A ppointm ents Com m ission, who will facilitate the adm inistrative processing o f  applications. 

Candidates must sit a test set by the W orkplace Relations Board to exam ine an applicant’s 

prospective ability as an adjudicator or Legal Advisor. Reflecting best practice from the UK 

Tribunal system, it is suggested that if  resources allow, this may com prise written examination 

and/ or r o l e - p l a y . T h e  W orkplace Relations Board will, at their discretion upon reviewing can 

exam ination results, interview  a selection o f candidates. Preferably all m em bers o f  the board will 

be present at interview, but to fonn a quorum for to appoint adjudicators, the following m embers 

must be present to interview candidates: the Chairperson or the vice-Chairperson, the legal 

professional, the m em ber nom inated by IBEC and the m em ber nom inated by ICTU.

For more infonnation. see below, at 359. 
For more infonnation. see above, at 185.
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Q ualifications and  Q ualifies of A d jud ica to rs

For the role o f  Chairperson at the W orkplace Relations Tribunal the W orkplace Relations Board 

should seek to appoint candidates who have what they deem to be sufficient expertise and 

experience in em ploym ent and industrial relations law. Individuals so appointed will swear an 

oath, regardless o f  their affiliations, if  any, to adjudicate in an impartial, non-partisan and fair 

manner.

W ith respect to appointing M em bers to the W orkplace Relations Tribunal, the central 

quality should be professional experience in Irish w orkplace relations. Given that it is proposed 

to have only one, non-partisan panel o f  M embers for the W orkplace Relations Tribunal, special 

procedural m echanism s in the appointm ents process for these positions should be implemented to 

ensure balance and independence on the panel betw een the social partners. W hen appointing 

candidates as M em bers, the nom inated m embers o f  ICTU and IBEC on the W orkplace Relations 

Board must m utually agree on the suitability and appointm ent o f  individuals to the position of 

M ember o f  the T r i b u n a l . T h i s  mutual agreement should also apply in respect o f  appointments 

to the positions as Chairperson to the Tribunal. Individuals so appointed will swear an oath, 

regardless o f  their affiliations, if  any, to adjudicate in an im partial, non-partisan and fair manner. 

The mutual agreem ent required from the social partners on individual candidates for membership 

to the W orkplace Relations Tribunal facilitates the appointm ent o f  a non-partisan, unified pool o f 

individuals on the M em ber panel. These m echanism s allow for any two individuals from the 

panel o f M embers to be selected to adjudicate w ithout risk o f prejudice to the interests for or 

against employers or employees.

High levels o f  legal professional experience should be qualifying criteria for appointm ent to 

the roles o f Legal A dvisor at the W orkplace Relations Tribunal and Chairperson at the 

W orkplace Relations Appeals Tribunal. Candidates for the role m ust be legally qualified as a 

solicitor or barrister in I r e l a n d . T h e  individual must, prior to their application for the post for 

the role at the W orkplace Relations Appeals Tribunal, be in legal practice for a minimum o f  three 

o f the last seven years as a solicitor or barrister. Legal practice m ay com prise such outside o f  the 

Irish legal system. In the view o f the W orkplace Relations Board, the applicant m ust have 

expertise in and experience o f  employment and industrial relations law.

All adjudicators at both the Tribunal and Appeals Tribunal must possess certain 

characteristics and core competencies. It is suggested that the following guideline qualities 

should be considered by the Public A ppointm ents Com m ission and the W orkplace Relations 

Board with respect to all candidates for all adjudicative posts at the two proposed tribunals;

A sound, com prehensive know ledge o f em ploym ent law in all its forms, including 

European em ploym ent law, w hether attained through experience or training.

T hanks to Joseph  H arring ton  LL.B. (Ling. F ranc.), BC L. BL for h is assistance w ith th is suggestion.
A legal qualification  is seen as a p re-requ isite  at th is level because  o f  the strictly  legal d iscourse  that the W orkplace  

R elations A ppeals T ribunal w ill engage in, at the appellate  stage. T h is is d iscussed  below', at 365.

T his m eans that the  qualification  m ust be fi-om the  Law  Society  o f  Ireland o r  have been called to the B ar in Ireland.
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A w areness and understanding o f  national industrial relations developm ents,

A balanced disposition and attitude to the nature and realities o f em ployer/ em ployee 

relationships, taking into account the ‘m aster/ servant’ dynam ic that generally pervades 

employanent relationships.

Certain dispute resolution and decision-m aking skills: 

o  C onciliation/negotiation skills

o  Interview ing and inform ation seeking skills

An aw areness o f  com m unity diversity, both generally, and in the Irish workforce. 

Im partiality, both

o  in conducting hearings and

o  objectively in the eyes o f  users, in terms o f  their professional background and

experience, and personal history 

Strong com m unication skills, both 

o  in conducting hearings and

o  in w riting rational, sensible rulmgs where required, with explicit, logical and

understandable reasons given for the decision.

Effective IT skills are also required.

Future role o f  ex isting  adjudicator'

Practically speaking, it may prove difficult to recruit a sufficient num ber o f  sufficiently qualified 

chairs for adjudication at the two bodies to satisfy im m ediate demand from users for the serv'ices 

upon their establishm ent. The W orkplace Relations Board should be established, and a 

recruitm ent drive adm inistered by the Public A ppointm ents Com m ission should take place in 

advance o f  the im plem entation o f  the new system. All adjudicators in the current system  should 

be entitled to apply for all adjudicative posts in the same way as the general public. However, as 

there is an obvious overlap betw een a) those currently involved in adjudication at the existing 

fora and b) the pool o f  workplace relations experts in Ireland, the form er’s considerable expertise 

must be harnessed in such a way as to ensure a smooth transition to the new, proposed structure. 

W ith this in m ind, specific, interim  arrangem ents in the form o f different qualifying criteria and 

different appointm ents processes for appointing existing adjudicators to various roles in the new

L orraine E W einrib  com m en ts on the  personal characteristics and qualities that m akes an ind iv idual su itab le  to the 

ro le o f  ad judicating:
T he c learest sta tem en ts o f  des irab le  attribu tes re la te  to p rofessional ach ievem ent and experience. B roader 
d iscussions o ffe r little beyond  vague and abstract sta tem ents as to character, in teg rity  and m erit. T he  lack  o f  

p rec ision  is reflec ted  in the view , vo ices in a num ber o f  d iscussions and im plicit in o thers, that the  p rocess o f  
evaluating  po ten tia l ju d g es  is in essence irrational and subjective. A t the sam e tim e, how ever, com m enta to rs 

appear to acknow ledge the fundam ental im portance o f  good ju d g e s  to the quality  o f  o u r legal system , a 

system  understood  as princip led .
L orraine E W einrib . "A p p o in tin g  Judges to the Suprem e C ourt o f  C anada in the C harter Era: A S tudy in Institu tional 
Function and D esign" P aper p repared  for the O ntario  Law  Reform  C om m ission  1991. availab le  from  h ttp ://w w w .law - 

lib .u to rom o .ca/conferences/jud ic iary /read ings/judges .pd f (v isited  8 A ugust 2011).
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system  may be necessary. These measures are based on the pragm atic concern o f using available 

resources to establish the new system and to ensure its im m ediate functionality.

The appointm ents process which the W orkplace Relations Board would undertake in 

considering adjudicators to the new tribunals could exclude w ritten tests and role play processes, 

as these are unnecessary, and could be by interview only. Throughout, the W orkplace Relations 

Board should consider these applications on the same level playing field as external applicants, 

and should exercise discretion in choosing who they deem to be the best candidates.

M any adjudicators at the current fora have considerable expertise at a high level for 

resolving em ploym ent disputes. Although the collective com petence o f  adjudicators at some of 

the dispute resolution bodies has been called into question each individual adjudicator should be 

entitled to apply for posts in the new proposed bodies if  their com petence, experience and 

expertise m eet the required standards. The expertise o f  Rights Com m issioners, Equality Officers, 

chairs, vice-chairs and m embers o f  the Employment Appeals Tribunal and the Labour Court 

should not be left unused; m any o f  them, particularly at the Em ploym ent Appeals Tribunal and 

the Labour Court, have a degree o f  legal experience, and have considerable expertise in 

hosting adjudicative hearings on employm ent disputes. Their contribution may well benefit users, 

particularly within the param eters o f the proposed system which allows for better, more 

stream lined adjudicative m echanism s with tighter regulation and guidelines on timeframes for 

arriving at decisions and the publication o f  rulings. For this reason it is proposed that these 

individuals may apply for positions at the W orkplace Relations Com m ission as Compliance 

Officers, and to the adjudicating positions in W orkplace Relations Tribunal as Chairpersons or 

M em bers w ithout restriction, in the same way as the rest o f  the public.

For the roles o f  Legal Advisor at the W orkplace Relations Com m ission and Chair at the 

W orkplace Relations Appeals Tribunal, the nonnal criteria regarding possessing professional 

legal qualifications should apply to applicants who are currently adjudicators at the bodies {ie 

they m ust be a qualified solicitor o r barrister), but the requirem ent that such an applicant must 

have been in legal practice for three o f  the last seven years should not apply, so long as they are 

currently an adjudicator at an existing body.

Individuals who are appointed to adjudicating posts at the new proposed bodies could 

initially be allocated to cases within their field o f  prior expertise in the short to medium term 

future o f  the new system  to allow for their continuing expertise and c o m p e t e n c e i n  these

'■*' For instance, the current chairman o f  the Labour Court, Kevin Duffy, is a qualified barrister, and vice-chairs at the 

Em ploym ent Appeals Tribunal “ invariably tend to be legal practitioners or have a strong legal background." Deborah 
Hann and Paul Teague. “The Changing Role o f  Employment Tribunals: The Case o f  the Employment Appeals 

Tribunal in Ireland.’" Econom ic and Industrial Democracy, published online 20 September 2011, available from 
http;//eid.sagepub.com /content/early/2011/09/20/0143831X 11419249.fu ll.pdf, (visited 16 March 2012), at 6.

That is: a Rights Com m issioner, an Equality Officer, a chair, vice-chair or member o f  the Labour Court or 
Em ployment Appeals Tribunal

See the results o f  the survey o f  user representatives on the Labour Court, at 133.
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m atters to be utilised, while over time a natural fusion o f  employment rights, em ploym ent 

equality legislation and the resolution o f  industrial relations disputes would occur.

It is im portant to em phasise again that applications by current adjudicators should be 

considered on the same level playing field as external applicants, and the W orkplace Relations 

Board through the Public A ppointm ents Com m ission should exercise their discretion to appoint 

who they deem to be objectively the best candidates for the array o f  posts at the new bodies.

Tenure o f  adjudicators

Adjudicators should hold tenure for five year terms. The W orkplace Relations Board will have 

pow er to re-appoint individuals on a fast-track basis. In 2007, a ‘Client Survey’ o f  the Labour 

Relations Com m ission revealed that “the high turnover am ongst LRC staff was seen as 

unhelpful.” '^*'' This level o f  tenure is seen as a correct balance between differing views on 

w hether adjudicators should hold long-term or short-term t e n u r e . G i v e n  that the appointm ents 

process is m ade in a publically accountable, non-political, m erit-based fashion, the suggested, 

relatively short-term tenure and continuous perform ance appraisal o f  adjudicators would lead to a 

h igher degree o f  quality control o f adjudication.'^**^

' rainin”. Continued Kducatiou and Perform ance Appraisal

Training and continued em ploym ent law updaters should be provided to adjudicators. Case 

Resolution Officers and Com pliance Officers where appropriate. Training and education 

program m es should be designed by the W orkplace Relations Board, in conjunction w'ith relevant 

individuals in the Corporate and Strategic Services Unit. These program m es should be structured 

according to the relevant levels o f  experience o f  individual personnel. Programmes could also be 

set for specific areas o f  law to ‘level up’ individuals’ expertise. Collaborative learning, w hereby 

existing adjudicators with particular expertise in particular areas could give sem inars to other 

adjudicators with less experience in a particular area. An intensive collaborative learning 

program m e could be particularly useful at the outset, where, for instance, form er Equality

LRC Client Survey 2007, http://www.lrc.ie/viewdoc.asp?DocID=620& m=f (visited 12 March 2012).
W hilst short-tenure with the option o f  re-appointment would facilitate quality-control through the means o f 

appraisal and performance review, there is also a suggestion that long-term tenure would facilitate true adjudicative 
independence, free from political pressure.

Long-term tenure, or life-tenure facilitates adjudicative independence in that adjudicators are freer to make 
rulings according to the law. and free to exercise judicial discretion, even if  the decisions they make are unpopular in a 
political or societal sense. Harvey R. Keeler comm ents in The Evil o f  Electing Judges fo r  Short Tetms on isolating the 
judiciary from political pressure:

There is something divine about the judicial position. When A. and B. submit their honest differences to a 
court for adjudication, isn 't it preposterous, isn 't it ridiculous and nauseating, isn 't it really awful that the 
judge hearing the case should consult the possible political effect upon him self o f his own decision?

Harvey R. Keeler, "The Evil o f  Electing Judges for Short Terms" (1913) 25 Green Bag  147.
Long-term staff tenure can also lend a degree o f stability to an institution, particularly where legal o r trade 
representatives are involved in the process o f  resolving employment disputes on a regular basis.

Short-term tenure would not be effective if  appointments are brought about by non-independent, political means as 
is currently the case with appointing adjudicators to the existing employment dispute resolution fora.
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Officers could give seminars on employment discrimination disputes, form er vice-chairs at the 

Employment Appeals Tribunal could give seminars on tem iination o f  em ploym ent issues, and 

form er Labour Court judges could give seminars on industrial relations issues.

Refresher training on developments in the areas o f  industrial relations, em ploym ent law, 

alternative dispute and adjudicative m ethodologies should be provided to all adjudicators, Case 

Resolution Officers and Compliance Officers where appropriate, drawing upon internal research 

capabilities and external expertise.

Perform ance a p p r a i s a l s h o u l d  also be structured, but should be independently carried out 

by external appraisers. The W orkplace Relations Board should appoint an independent assessor 

(or more than one i f  resources require) to appraise adjudicators at the tw o proposed fora. If 

possible, a specialist employment judge from the High Court o f  Ireland could assess random 

samples o f  decisions at random times to determ ine their quality, and assess whether justice is 

being delivered in a tim ely and efficient manner. Adm inistrative staff should be appraised both 

internally on the basis o f  pre-set targets for adm inistrative efficiencies, and, if  and where 

necessary, with the input o f  private management consultancy finns.

7.2.7 W orkplace Relations Appeals Tribunal

Proposed Structure Departm ent’s Blueprint

One legally qualified adjudicator adjudicating 

solely on an appeal on a point o f law.

Tripartite structure as per the current Labour 

Court hearing the appeal de novo.

A W orkplace Relations Appeals Tribunal should be established. The rationale for its 

establishm ent is much the same as the rationale for the establishm ent o f  the W orkplace Relations 

Tribunal: to provide a user-friendly service, that provides efficient justice tailor-m ade to the 

specific dynam ics o f  workplace disputes. The W orkplace Relations Appeals Tribunal shall hear 

all appeals from decisions o f  the W orkplace Relations Tribunal and from the Early Resolution 

Service (in this latter instance, where the Case Resolution Officer has m ade a decision, having 

been granted arbitrative status). The Departm ent’s suggested common period o f  42 days for 

lodging appeals should apply across all legislation. This may be extendable to six m onths at the 

discretion o f  the W orkplace Relations Appeals Tribunal in exceptional circum stances.

Reflecting the experience o f the UK Employment Appeals Tribunal, it is proposed that 

Appeals will only be heard on a point o f  law. The rationale behind this is twofold; first, the

For consideration o f  other jurisdictions' differing approaches to judicial appraisal, see set appraisal procedures for 
judges in Chinese courts. "‘Judges Law o f  the People's Republic o f  China’' at Articles 19 -  23, available from 
http://en.chinacourt.org/public/detail.php?id=2692 (visited 10 May 2012). In the United States, there are Com missions 
on Judicial Performance which investigate malpractice amongst judges, see for instance the M ississippi Com mission o f 
Judicial Performance, http://www.judperf.state.ms.us/ (visited 10 May 2012), the Colorado Office o f  Judicial 
Performance Evaluation, http://www.coloradojudicialperfonnance.gov/ (visited 10 May 2012) and the State o f 
California Commission on Judicial Perfonnance, http://cjp.ca.gov/ (visited 10 May 2012). In 2011, the Las Vegas 
Review Journal evaluated judges by means o f  surveying lawyers' perceptions o f  them in the “Judicial Performance 
Evaluation 2011.’" see http://media.lvrj.com/documents/Judicial_Report_201 l.pdf(v isited  10 May 2012).
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provision o f  com prehensive tripartite adjudication at the W orkplace Relations Tribunal and a 

review  hearing process ensures that issues o f  fact are dealt with com prehensively for all disputes 

at first instance. Second, this proposal prevents disputes from being rehashed unnecessarily, 

which would use up valuable adjudicative resources.

Individuals who appeal a decision o f  the W orkplace Relations Tribunal to the W orkplace 

Relations Appeals Tribunal m ust ground their claim on an assertion that the Tribunal has erred in 

law on the basis o f  one or more o f  the same grounds as those used to qualify for an appeal 

hearing before the UK Employment Appeals Tribunal. They are:

The tribunal has m isapplied the law {ie case law, other than m erely guideline authorities) 

or statute.

The tribunal has im properly exercised the discretion derived from its procedural powers 

(including a breach o f  natural justice).

The tribunal has reached a conclusion or m ade a finding o f  fact unsupported by any 

evidence,

The tribunal has failed to m ake a finding o f fact w hich it was required, on a proper 

application o f the law, to make or has failed to give sufficient reasons,

The tribunal has been guilty o f  bias, either actual or apparent, in its decision making,

The tribunal has reached a decision which is perverse -  nam ely one w hich no reasonable 

tribunal could, on the evidence before it, have made.

It is proposed that only one adjudicator who is legally qualified, as described above, is 

necessary at this stage, rather than a tripartite panel, as the W orkplace Relations Appeals Tribunal 

only adjudicates on issues o f  law.

Procedures at the W orkplace Relations Appeals Tribunal should m irror those at the 

W orkplace Relations T r i b u n a l . N o  deposit or fee for lodging an appeal should be introduced. 

However, sim ilar to what is proposed above for the W orkplace Relations Tribunal, the 

Chairperson should have discretion to award costs against a losing appellant party in limited 

circum stances, and should put that party on notice o f this potential liability before the hearing. 

Having put a party on notice o f  such, and should this party lose, the Chairperson may then decide 

or not decide to aw'ard costs against them. The test should be that the W orkplace Relations 

Tribunal should have discretion to make a costs order against losing parties where a party has in 

bringing, or defending the proceedings, acted vexatiously, abusively, disruptively or otherwise 

unreasonably, or the bringing or defending o f the proceedings by the paying party has been 

misconceived.

Alan Payne and John-Paul Waite. Totlel's Em ploym ent Tribunals Handbook. P ractice, p roced u re  an d  stra teg ies  
f o r  success. (2"'* ed„ Tottel. 2005). at 360.

See above, at 364.
See above, at 347.
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Appeals o f  the decision o f  a Woricplace Relations Appeals Tribunal may be made to the civil 

courts o f appropriate m onetary jurisdiction. This step is necessary to satisfy Article 34.3 of the 

C onstitution.’"’ ’

7.2.8 Enforcement

Efficient m easures should be put in place to ensure successful parties are able to enforce 

decisions or binding agreements. Individuals who have secured an award at any level may 

them selves apply to a civil court o f  appropriate m onetary jurisdiction to enforce an award or 

alternatively, they may apply for a Compliance O fficer at the W orkplace Relations Commission 

to institute proceedings before the civil court o f  relevant jurisdiction to enforce: a) binding 

agreem ents or arbitrated decisions which were reached using the Early Resolution Service o f the 

W orkplace Relations Commission, b) decisions o f  the W orkplace Relations Tribunal after the 

period for filing an appeal has lapsed, or c) a decision o f  the W orkplace Relations Appeals 

Tribunal after the period for filing an appeal to the relevant civil court has lapsed.

7.3 Concluding Remarks

A com bination o f all o f the above analysis m odels has provided a cohesive and comprehensive 

exam ination o f the success and failures o f  the conflict resolution system at issue. The individual 

strengths o f  the described m ethods com plem ent each other by providing a comprehensive 

tem plate o f  data on which to assess the system ’s quality and functionality, to compare it to other 

equivalent systems and to collate ideas on refom iing areas o f  the system that are not functioning 

at an optimum level.

Despite inevitable lim itations within the results o f individual research methods, the 

com posite o f  all o f  the research m ethods described in this thesis allows for a balanced assessment 

o f  the conflict resolution system.

A rticle 34.3 p rovides:

1° The C ourts o f  First Instance shall include a H igh C ourt invested  w ith full orig inal ju risd ic tion  in and 
pow er to d e term ine  all m atters and  questions w hether o f  law  o r fact, civil o r  crim inal.

2° Save as otherw 'ise provided by th is A rticle, the ju risd ic tio n  o f  the H igh C ourt shall ex tend to the 
question  o f  th e  valid ity  o f  any law  having regard to the p rov isions o f  this C onstitu tion , and no such 

question  shall be raised (w hether by p leading, argum ent o r  o therw ise) in any C ourt established 
u nder th is o r  any o th er A rticle o f  th is C onstitu tion  o th er than  the H igh C ourt o r  the  Suprem e Court.

3° N o C ourt w hatever shall have ju risd ic tio n  to question  the valid ity  o f  a law, o r  any p rovision  o f  a 

law , the B ill for w hich shall have been referred to the  Suprem e C ourt by the  P resident under 
A rtic le  26  o f  th is Constitu tion , o r to question  the  valid ity  o f  a prov ision  o f  a law  w here the 

co rrespond ing  provision in the Bill for such law  shall have been referred  to the Suprem e C ourt by 
the  P residen t under the said A rticle 26.

4° The C o u rts  o f  First Instance shall also include C ourts o f  local and lim ited  ju risd ic tion  w ith a 

right o f  appeal as determ ined by law.

T he resu lts o f  ind iv idual analysis m odels described  bear biases and pre jud ices -  these m ust be factored in to  the 
overall assessm ent o f  th e  study o f  the  conflict resolu tion  system . F or instance:

W ith regard  to the w riter a ttend ing  hearings, percep tions m ay be coloured  by the  circum stances and 

id iosyncrasies o f  each d ispute. T he anecdotal nature o f  the  m aterial from  the hearings m eans th a t the 
collection  and categorisation  o f  such is not sta tistically  exam inab le  in and o f  its e lf

362



The varying points o f view  and conflicting interests between the disparate groups 

interviewed and surveyed provide a spectrum o f  perceptions and attitudes towards the system. 

This allows the researcher to ascertain a balanced, unbiased view o f the problem s and day-to-day 

reality o f  the functionality o f  the conflict resolution system. This opinion-based analysis, coupled 

with a first-hand study o f  the work o f the main first-instance adjudicative forum, com parative 

perspectives, and an understanding o f  the spectrum o f dispute resolution techniques, allows for a 

better infonned, m ore evidence-based program m e for reform, which seeks to not only im prove 

the system in the abstract by rearranging the dispute resolution system, but also endeavours to 

solve the common problem s that disputing parties m ust overcom e in negotiating the conflict 

resolution system.

The possible prejudices and flawed knowledge o f the various groups interviewed and 

surveyed can in fact contribute to an understanding o f how to improve conflict resolution 

structures, to help users and their representatives appreciate the different viewpoints and roles o f  

the different groups who engage with the system. The issues and ideas that arise from the 

perceptions and attitudes garnered from attending hearings and from user representatives provide 

a balanced viewpoint to fonnulate succinct proposals for the reform o f the conflict resolution 

system.

For instance, from the survey o f  representatives there were strong indications o f  support for: 

am algam ating the dispute resolution bodies into a streamlined two-tier structure, the provision o f 

a state-run M ediation Service as a m ainstream  m eans o f  first-instance dispute resolution body, 

and transparent, public appointm ents o f  adjudicators.

The com parative analysis aspect o f  the research allows those designing a new conflict 

resolution system to draw upon different, innovative ideas and dispute resolution models and 

techniques, with a view  to adapting them to the dom estic system.

In relation  to the rep resen ta tives ' survey, their v iew s again are coloured  by the ir  unique perspective as 

indiv iduals w ho, in a g reat deal o f  instances, have  p rofessional legal qualifications and w ho largely en gage in 

the system  for the  purposes o f  m aking  m oney  fo r them selves. W ith this in m ind, p re jud ices o r percep tions 
about issues such as legal tra in ing  o f  ad jud ica to rs, the  use o f  inform al d ispu te  resolu tion  m echanism s, and o f  

the p rovision  o f  legal aid for undcr-resourced  d ispu ting  parties m ay alter th e ir  v iew poin t as to the quality  and 

functionality  o f  the conflic t reso lu tion  system .

W ith regard to com parative analyses o f  o th er ju risd ic tio n s, the com patib ility  and transferab ility  o f  ideas 
regarding  conflic t reso lu tion  structures from  o n e  ju risd ic tio n  to ano ther is h ighly  d ependen t on factors such 

as:
the  natu re  o f  the legal fram ew ork  fo r the field -  in the instance o f  em ploym ent d ispu tes th is w ould 

be dependent on w hether there is a trad ition  o f  co llective bargain ing, the con ten t o f  rights prov ided  

by legislation , trade union represen ta tion  levels e/c.

d iffering  cultural norm s (som e ju risd ic tio n s  m ay have a m ore litig ious culture  than o thers).
T he level o f  financial and personnel resources availab le  to the S tate in term s o f  p rov id ing  and 
m ain ta in ing  conflict resolu tion  bodies.
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7.3.1 How this Research Project has been used

This Research Project and its com ponents have been used at a central governm ental 'evel, to 

realise change in em ploym ent dispute resolution structures.

The w riter has presented to the M inister o f  Jobs, Enterprise and Innovation and the Reform 

Project G roup on tw o occasions on the survey o f  user representatives and on Ontarian 

employment dispute resolution systems. These presentations have fed into delivering a new, 

electronic single com plaints application fonn, and have been considered in relation to the 

developm ent o f  new first-instance low-level dispute resolution mechanisms. A subsequent lecture 

by the writer on the Single Com plaints Form was attended by the Reform Projec: Team, 

prom pting im provem ents to the Form, as suggested by the writer.

The first-hand in-house analysis o f  claims before the main first-instance dispute resolution 

body, the Rights Com m issioner Service, offered an internal perspective and focus on the ultimate 

product o f  the system -  decisions and recom m endations handed down to disputing parties. The 

research offered im m ediate analysis to the D irector o f  the Rights Com m issioner Service on its 

internal adm inistrative efficiencies and inefficiencies, and provided insight into the quali y o f  the 

service provided by Rights Com m issioners. Since the research was com pleted, it has been used 

and considered by the D irector o f  the Serv'ice to assess the critical analysis that the research 

provides, with a view  to setting targets to improve quality and efficiency w ithin the sxstem. A 

further benefit o f  this statistical elem ent o f  the study is that it allows those designng new 

structures to  assess what kind o f disputes are occupying most o f the conflict resolution system’s 

time and resources -  these particular disputes can be targeted for preventative m easures through 

inspection o f  workplaces, and the provision o f information to those prone to dispute on such 

matters.

The individual com ponents o f  the w riter’s research on the Irish em ploym ent dispute 

resolution have helped to develop knowledge and understanding o f best practice in h is area 

through their use by Governm ent and by the various bodies concerned. C ollecti\ely, the 

com bination o f  the individual studies within this Research Project merges to form a balanced 

program m e for assessing the qualities and deficiencies within the existing system. Furtlerm ore, 

they have provided a cohesive platform  for advocating proposals, culm inating in the suggestions 

made above, for new  dispute resolution structures for Irish workers and em ployers to m tke them 

fairer, m ore efficient, tim e-effective, coherent and economical.
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Survey on Employment Rights Bodies and Dispute Resolution in Ireland
This survey seeks your opinions as a practitioner in em ploym ent lav\/ on your experiences of em ploym ent 
dispute resolution bodies in Ireland (Rights Commissioner Service, Employm ent Appeals Tribunal, Equality 

Tribunal, Labour Court). The survey comprises questions on the  effectiveness and quality of the service 

provided by these bodies, follow ed by a com m ent box at the end to seek your views on the future of 
em ploym ent dispute resolution in Ireland. ALL RESPONSES WILL BE TREATED ANONYMOUSLY.
* Required

INTRODUCTION

Are you: *

^  A solicitor

^  A barrister

^  A solicitor or barrister working in-house 

^  A trade union official 

^  An em ployer organisation representative

•  I
Other: I

Generally, w hat type of client do you represent? *

^  Primarily workers

^  Primarily employers

^  Mixed

How frequently do you appear before the em ploym ent rights bodies (Rights Commissioner, Em ployment 
Appeals Tribunal, Labour Court, Equality Tribunal)?

#

Once or m ore a week

About once a fortn ight

About once a month

About once every 1 - 3  months.

About once every 3 or m ore months.

395



PERFORMANCE OF THE INDIVIDUAL FORA

How would you rate the Rights Commissioner Service under the  follow ing categories:

Very
. .Dissatisfied Neutral Satisfied 

dissatisfied

Administration /
Processing of •  •  •  •

claims

Competence of
Rights •  •  •  •

Commissioners

Quality of Rights
Commissioners' #  #  #  #

w ritten rulings

Consistency of

Rights •  •  •  •
Commissioners 

rulings

How would you rate the Em ploym ent Appeals Tribunal under the follow ing categories:

Very
. .Dissatisfied Neutral Satisfied 

dissatisfied

Administration /
Processing of •  •  •  •

claims

Competence of the
Employment #  #  #  #

Appeals Tribunal

Quality of w ritten

rulings o f the •  #  #  •
Employment 

Appeals Tribunal

Consistency of

rulings of the •  •  •  •
Employment 

Appeals Tribunal

Very
satisfied

•

Very
satisfied

•
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H ow would you rate the Labour Court under the following categories:

V 6 rv V 6 ry
\  .Dissatisfied Neutral Satisfied ,

dissatisfied satisfied

Administration /
Processing of •  •  •  •  •

claims

Competence of the #  #  #  #  #
Labour Court

Quality of written
rulings of the •  •  •  •  •
Labour Court

Consistency of the
rulings of the •  •  •  •  •
Labour Court

H o w  w ould you rate the Equality Tribunal under the following categories:

Very Very
. V .Dissatisfied Neutral Satisfied ,

dissatisfied satisfied

Administration /
Processing of •  •  •  •  •

claims

Competence of #  #  #  #  #
Equality Officers

Quality of Equality
Officers' written •  •  •  •  •

rulings

Consistency of
Equality Officers' •  •  •  •  •

rulings

O verall how  satisfied are you with the fram ew ork of fora for resolving em ploym ent disputes in Ireland? 

Very satisfied 

Satisfied 

Neutral 

Dissatisfied 

Very dissatisfied
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Over the past 3-5 years, do you th ink that the framework for resolving employment disputes in Ireland 
has:

• Improved

Remained the same 

Declined 

No comment

Do you think that the system of employment dispute resolution in Ireland gives rise to 'forum  shopping'? 

Strongly agree 

Agree 

No opinion 

Disagree

Strongly disagree

When an employment dispute gives rise to the possibility of pursuing claims in more than one 
employment lavi/ forum, how important do you think the following considerations are in selecting a 
forum?

Not that Somewhat Quite Very
important .

Costs fo r client

at al 

#

im portant im portant im portant im portant

Privacy of client

Potential Redress

Stress and 
hardship fo r the 

client

Possibility of a 
costly appeal

Do you th ink the following bodies should be allowed to award legal costs?

No No opinion Yes

Rights Commissioners #  #  #

Employment Appeals #  •  •
Tribunal

Labour Court •  •  •
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No No op in ion Yes

Equality Tribunal •  •  •

Do' you th ink legal aid should be made available to  claimants w ith employment rights claims?

^  Yes

No opinion 

^  No

Do you th ink employment rights bodies should be allowed to demand a pre-hearing deposit from 
claimants where it is fe lt that the claim has little  prospect of success?

^  Yes

•  MNo opinion 

^  No

Generally, do you think that the manner in which adjudicators are appointed to the various employment 
rights bodies is fair and transparent?

• Strongly agree 

Agree 

No opinion 

Disagree

Strongly disagree

Haive you any further comment to make about current mechanisms fo r employment dispute resolution in 
Ire'land?

PROPOSALS FOR REFORM
Th e fo llow ing describes general suggestions for the future of the employment dispute resolution system 
in Ireland. Please indicate your opinion/ preferences fo r each.

Do you th ink employment rights adjudication and enforcement in Ireland needs a complete overhaul?

• Strongly agree

• Agree

• No opinion

•  Disagree

• Strongly disagree
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Ideally, which of the following options do you think is the best way forward for employment rights 
adjudication and enforcement in Ireland?

^  Leave the structure as it is (i.e. maintain the Employment Appeals Tribunal, Rights Commissioners, 

Labour Court, Equality Tribunal etc. in their current state w ith their current roles)

^  Rearrange/ merge the existing employment law fora into a more streamlined system

^  Maintain all current employment rights bodies, but re-arrange their roles in an effort to  make the 

system more coherent

SPECIFIC IDEAS FOR REFORM

The following suggestions are based on either those o f experts in Irish employment dispute resolution or 
based on other employment dispute resolution systems used in other countries. If you have an opinion oi 
these suggestions, please indicate such. To offer your own opinion on reform, please write in the 
comment box at the end of the survey.

Introduce a tw o-tier structure fo r employment rights dispute resolution: an 'Employment Tribunal' at firsi 
instance, and an 'Employment Appeals Tribunal' acting solely as an appeals body from decisions made by 
the 'Employment Tribunal':N.B. This suggestion is loosely based on the UK's Employment Tribunal system

Strongly agree

Agree

No opinion

Disagree

Strongly disagree

Merge NERA and the Rights Commissioner Service as a jo in t body fo r inspecting workplaces and resolving 
employment rights disputes:This suggestion is based on the employment rights enforcement system in 
Ontario, Canada, where 'Employment Standards Officers' act both as workplace inspectors and first- 
instance adjudicators of employment rights disputes. More information available from: 
http://www.labour.gov.on.ca/english/es/pubs/brochures/br_claim .php 

• Strongly agree 

Agree 

No opinion 

Disagree

Strongly disagree

Remove the Labour Court's current jurisdiction as an appeals body fo r certain statutory employment 
rights issues and leave it to  only adjudicate on industrial relations issues.

^  Strongly agree

Agree

No opinion
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^  Disagree 

^  Strongly disagree

Abolish the Equality Tribunal as a separate adjudicator of employment disputes, and re-assign its current 
jurisdiction under the Employment Equality Acts to other employment rights bodies.

Strongly Agree 

Agree 

No opinion 

Disagree

Strongly disagree

Introduce a 'one-stop shop' entry point system, whereby trained staff administer initial claims and 
processes them through to the relevant fora.

Strongly agree 

Agree 

No opinion 

Disagree

Strongly disagree

Introduce a State-provided alternative dispute resolution service (m ediation/ conciliation/ arbitration) as 
a mainstream means of first instance dispute resolution fo r employment issues.N.B. In the UK, a Pre-claim 
Conciliation Service is available to those entering the employment rights dispute resolution system, as a 
means of attempting to resolve employment disputes before claims are filed for adjudication. Similarly in 
Ontario, Canada, civil law disputes are mandatorlly referred to mediation by default, w ith a roster of 
mediators to select from.

Strongly agree

Agree

No opinion

Disagree

Strongly disagree

Please comment on how you think the system for resolving employment rights disputes in Ireland could 
be improved or restructured:Questions to consider in response to this: Could certain employment rights 
bodies be abolished entirely? Could elements of any of the suggestions mentioned above be useful?
Could alternative dispute resolution be put into mainstream use to resolve employment rights disputes?
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Please click SUBMIT below. Thank you very much for completing this survey. For more 

information, please contact Brian Barry, Law School, Trinity College Dublin. Phone: 

0863435230 Email: barrybr@tcd.ie

Sub nit
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