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Introduction

1. The aim of this paper is to consider important recent cases dealing with the grounds for judicial review, such as: (i) jurisdictional error; (ii) procedural fairness; (iii) control of discretionary power; and (iv) legitimate expectations and fettering of discretion.  It is not intended to provide a comprehensive overview of all these areas, and instead, attention will be focussed on particular cases, whether because they reveal an interesting application of well-established principles or because they may be illustrative of evolutionary trends in the law.  

2.  Where appropriate, references will also be made to recent English case law.  This is a useful exercise.  In general, English administrative law has been evolving at a much faster pace than Irish administrative law over the last decade, and significant gaps are starting to emerge in the jurisprudence in the two jurisdictions in certain important areas.  Broadly, in England, judicial review has become more accessible as a means of redress for applicants, with significant expansion of the various ‘grounds’ than can be pleaded.  Although Irish courts have in recent years often shown reluctance to expand the grounds for review, the English case law nonetheless provides interesting examples of legal developments, arguments which could perhaps be made by litigants in the Irish context, and also indicators of ‘pressure points’ which may promote evolution in the Irish jurisprudence over the next few years.

3. This paper will consider in turn the following grounds:

a. Jurisdictional error;

b. Procedural fairness;

c. Control of discretionary power; and
d. Legitimate expectations and fettering of discretion.

4. Where relevant, the impact of the European Convention on Human Rights (‘the ECHR’) and European Community law in these contexts will also be considered.
I.
Jurisdictional Error

A.
Error of Fact

(i)
P and Another v Refugee Appeals Tribunal 

5. Although there are earlier cases indicating a willingness on the part of the courts to review administrative decisions for error of fact,
 the reluctance of Irish courts to engage in this form of review was confirmed in the case of P and Another v Refugee Appeals Tribunal.

6. The Refugee Appeals Tribunal (‘the Tribunal’) had decided that, adopting a forward-looking perspective, in light of the prevailing political circumstances in Moldova and given the involvement in government of the political party one of the applicants supported, there was no reasonable degree of likelihood that the applicants would be persecuted. 

7. The error of fact raised by the applicant was in respect of a finding by the Tribunal that a criminal summons faced by one of the applicants in Moldova related to the offence of an insult to a police co-worker.  This was derived from a translation of the relevant provision of the Moldovan Criminal Code which suggested that insult to a police co-worker was required to constitute the offence.  The Tribunal concluded that because the applicant was clearly not a police worker, he could not be guilty of a criminal offence which was defined as involving a ‘police co-worker’.  A further translation of the relevant criminal provision was then requested, and it identified the offence as dealing with the harassment of a police informer rather than an insult to a police co-worker.  If the latter translation was correct, it would mean that the applicant did not have to be a co-worker of a police worker in order to commit an offence under the relevant provision.  The applicants claimed that the earlier mistranslation had resulted in an error of fact going to jurisdiction. 

8. The applicants relied on the earlier case of Doran v Minister for Finance,
 in support of the ‘material fact’ ground of review.  However, Feeney J distinguished Doran and invoked the dicta of Kearns J in Ryanair Ltd v Flynn
 to the effect that ‘the cases where the court can intervene by way of judicial review to correct errors of fact must be extremely rare’.
  Moreover, for Feeney J, again, as was noted by Kearns J in the Ryanair case, it was not simply desirable for courts to interfere where errors within jurisdiction are made.

9. Feeney J then confirmed the test established in Ryanair and in Bailey v Flood,
 that if the court were to intervene in the context of error of fact, the court would be required to be satisfied that there was both a factual error and that the error rendered the decision irrational, in accordance with the Keegan test.
  The learned judge also stated that it was a ‘basic rule of administrative law that bodies entrusted with executive tasks are entitled to err within jurisdiction without the High Court acting as a court of appeal.’  Finally, Feeney J was persuaded by the fact that he thought the error was as to an ‘incidental finding and not a finding central to the ultimate conclusion’.
(ii)
Recent English Case Law

10. Review of error of fact is now a well-established ground of English judicial review.  Although English judges, like their Irish counterparts, had traditionally been cautious about challenges based on errors of fact, the test now applied is that set down by Carnwarth LJ in the case of E v Secretary of State for the Home Department.
  Carnwarth LJ relied upon the principle of fairness to assert a separate ground of review for mistake of fact, and expressed the view that: 

‘the time has now come to accept that a mistake of fact giving rise to unfairness is a separate head of challenge in an appeal on a point of law, at least in those statutory contexts where the parties share an interest in co-operating to achieve the correct result.’

11. Carnwarth LJ then established a number of requirements for a finding of unfairness based on mistake of fact:
a. First, there must have been a mistake as to an existing fact, including a mistake as to the availability of evidence on a particular matter; 

b. Secondly, the fact or evidence must have been ‘established’, in the sense that it was uncontentious and objectively verifiable; 

c. Thirdly, the appellant (or his advisers) must not been have been responsible for the mistake; 
d. Fourthly, the mistake must have played a material (not necessarily decisive) part in the Tribunal’s reasoning.

12. The principles in the E case have been approved and are applied with increasing frequency by the English courts.

(iii)
Relevance of the ECHR

13. The need to reconsider review of error of fact as a ground of judicial review may become increasingly pressing in the context of the ECHR, and, indeed, the question has already arisen in a number of recent Irish cases.  

14. Article 6(1) of the ECHR requires that an ‘independent and impartial tribunal’ be available for the determination of ‘civil rights and obligations’.  In addition to Article 6, certain Convention rights also require that procedural protection of the right be available, such as Article 8 ECHR.
  

15. Taking Article 6(1) as an example, the ECtHR has adopted a ‘composite’ or ‘curative’ approach to Article 6, whereby if a decision determinative of an individual’s civil rights and obligations is taken by an executive or administrative body, or by an adjudicatory body not complying with Article 6(1), the article requires that the state provide a right to challenge the decision before a judicial body with full jurisdiction providing the guarantees of Article 6(1).
  For the most part, the ECtHR has been prepared to accept that judicial review, when combined with the initial decision, will suffice to satisfy the requirements of Article 6(1).    

16. However, where findings of fact are determinative of the dispute, the ECtHR may find incompatibility with Article 6 if there has been insufficient review of the factual findings.  In Tsfayo v United Kingdom, for example, Mrs. Tsfayo appealed to a housing benefit review board (‘HBRB’) which consisted of five members of the local authority which had refused her claim to show ‘good cause’ why she had delayed a claim for benefit.  Her appeal was dismissed, as was a subsequent claim for judicial review of that decision.  She applied to the ECtHR on the ground that the HBRB, which determined her civil rights (as was accepted by government) had violated her right, under ECHR Article 6(1), to an ‘independent and impartial’ tribunal.

17. It was held by the ECtHR that the HBRB lacked structural independence because of its connection to one of the parties (the local authority).  This case did not involve an issue that required professional knowledge or ‘the exercise of discretion pursuant to wider policy aims’: it involved a mere question of fact.  While the High Court in its reviewing capacity was entitled to quash the decision on the ground of lack of evidence, or misunderstanding or ignorance of a relevant fact, it did not have jurisdiction to rehear the evidence or substitute its own views as to the applicant’s credibility.  Thus there was never the possibility that the central factual issue would be determined by an independent tribunal.

18. The issue of whether judicial review will assist in satisfying the requirements of Article 6 ECHR and Article 8 ECHR—in the absence of review of error of fact—has been raised in a number of recent Irish cases.  In two cases, Dublin City Council v Gallagher,
 and Donegan v Dublin City Council,
 declarations of incompatibility were issued pursuant to Section 5 of the ECHR Act 2003 on the basis that because of the lack of availability of review on the ground of factual error, Section 62 of the Housing Act 1966 (providing for a summary procedure for the recovery of possession of dwellings let by a housing authority) had to be deemed incompatible with Article 8 of the ECHR.  In another case, Leonard v Dublin City Council,
 because there was no core dispute of fact, the absence of a hearing on the merits under Section 62 coupled with judicial review was held not to breach the Convention.

19. It is not yet clear that this jurisprudence has created pressure for the courts to expand the ground of judicial review for error of fact; however, whether it could may be an issue worth considering.  In the English context, the Article 6 requirements certainly prompted judicial discussion of expansion of review for error of fact.

B.
Error of Law

(i)
Statutory Interpretation

20. On the question of statutory interpretation amounting to an error of law, there have been a number of recent cases.  In Cork County Council v Shackleton,
 which concerned the interpretation of the social and affordable housing requirements imposed by Section 96 of the Planning and Development Act 2000, Clarke J concluded that the interpretation placed on these requirements by an arbitrator had been based on an incorrect interpretation of the section.  Clarke J noted that ‘where there has been a significant error in the interpretation of a material statutory provision leading to a decision of the property arbitrator being wrong in law, any such decision should, prima facie, be quashed.’
  He added that the overall approach required by Section 96 was a fundamental legal question and that an error in adopting an inaccurate construction of the section was a sufficiently fundamental matter which should lead to the quashing of the arbitrator’s determination. 
21. Similarly, in McKernan v Employment Appeals Tribunal,
 the applicant challenged the decision of the respondent in proceedings in which he claimed he had been unfairly dismissed, one of the grounds referring to a misconstruction of the Local Government Act 2001.  Feeney J relied on the approach by Clarke J in Shackleton with respect to interpretation and added that the court ‘must consider whether or not the decision of the Tribunal was grounded on an erroneous view of the law and whether the decision turned on an incorrect and wrong determination of a legal issue.’
  Feeney J added that if the exercise of a statutory discretion is grounded on an erroneous view of the law, it should not normally be allowed to stand as if it was so grounded it would fail the Keegan rationality test. 

(ii)
Comments

22. What is interesting about the approach adopted by Clarke J in Shackleton is his assumption that the question of statutory interpretation is for judicial determination.  The statutory provision in Shackleton was unclear; there were ‘difficult questions’ of interpretation to be decided; and there were competing compelling interpretations (as evidenced by the extensiveness of Clarke’s J’s analysis of the statutory provision).  Clarke J noted that, even in the interpretation he was adopting, there was a ‘whole series of ambiguities and other difficulties of construction’.  The learned judge also noted that ‘the questions of construction’ were ‘close to impenetrable’ and that ‘[t]he arbitrator was faced with a very great difficulty in choosing between the competing arguments put forward’.  
23. However, Clarke J was very firmly of the view that: 

‘[T]he overall approach mandated [by the statutory provision] is … a fundamental legal question.  An error, if an understandable one, in adopting an inaccurate construction of the section is, therefore, …, a sufficiently fundamental matter which should lead to the quashing of the arbitrator’s determination’.

24. This is one respect in which the Irish ground of judicial review is perhaps more robust than approaches adopted elsewhere.  For example, in England, if there is a range of reasonable statutory interpretations open to the decision-maker, the court should only intervene where the decision-maker’s approach has been aberrant.
  Similarly, in the United States, the role of the court is to determine first whether the statutory provision is ambiguous, and following that, to assess whether the interpretation adopted by the decision-maker is reasonable.

II.
Procedural Fairness

A.
Bias

25. A recent interesting example of the application of the test for objective bias (as set down previously in Bula Ltd v Tara Mines Ltd
 and Orange Communications Ltd v Director of Telecommunications Regulation
) is found in Kenny v Trinity College,
 in which it is made clear that the alleged bias need not arise out of a link between the decision-maker and a direct party in the case, but may also arise out of a link between the decision-maker and a witness involved in the particular proceedings.  
26. The appellant had been engaged for a number of years in legal proceedings in which he had sought, without success, to have declared invalid a decision of An Bord Pleanála granting planning permission to Trinity College, for a development consisting of new student residences.  The basis of the appellant’s complaint of objective bias was that one of the judges hearing his challenge to the planning permission was a brother of an architect in the firm of architects which was responsible for the design and execution of the Trinity College development.

27. Trinity relied on two particular aspects of the facts of the case, which distanced the brother of the judge from the facts of the case. Firstly, the architect mentioned had no involvement whatsoever with the development in question. He was based in Limerick, not in Dublin. Secondly, the firm was not party to the proceedings but was a witness only.

28. Fennelly J began by relying upon the well-established test set out by Denham J in Bula Ltd v Tara Mines Ltd,
 namely whether ‘a reasonable person in the circumstances would have a reasonable apprehension that the applicants would have a fair hearing from an impartial judge on the issues’.  Fennelly J added that the hypothetical reasonable person is an independent observer, who is not over-sensitive, and who has knowledge of the facts.  He would know both those which tended in favour and against the possible apprehension of a risk of bias.  Thus he would know that the judge and a senior architect in the responsible firm were brothers, but would also know that the architect brother had no involvement in the development. 

29. The Court then placed emphasis on the substance and character of the allegations being made by the appellant in the proceedings: the applicant was alleging that the respondent had engaged in deliberate misleading of the High Court with the result that the Court made an incorrect decision.  

30. Fennelly J pointed to the English case of Locabail (UK) Ltd v Bayfield Properties Ltd,
 which contains the following statement:

‘… a real danger of bias might well be thought to arise if there were personal friendship or animosity between the judge and any member of the public involved in the case; or if the judge were closely acquainted with any member of the public involved in the case, particularly if the credibility of that individual could be significant in the decision of the case…’.
31. The learned judge then concluded that he inferred from that passage ‘that the test of objective bias does not necessarily require that the relationship of which complaint is made be between the adjudicator and a party in the case. A witness will suffice.’  Applying this test, Fennelly J concluded that the test of objective bias should be held to be satisfied.

B.
Notice
32. An interesting ‘spin’ on the requirement for notice emerged from the case of Atlantean Ltd v Minister for Communications & Natural Resources.
  The applicant (‘Atlantean’) owned a motor fishing vessel and had benefited from a mackerel fishing quota for a number of years; the focus of the challenge was to the Minister’s reduction of the mackerel fishing quota allocated to Atlantean.  To explain the background, following findings by relevant Scottish authorities of undeclared landings of mackerel, the Commission had imposed a reduction in the mackerel quota applicable to Ireland, with the Commission being of the view that Irish boats had been partially responsible for the undeclared landings.  The Minister in turn formed the view that Atlantean was responsible for a significant amount of the alleged undeclared landings in Scotland and that it should therefore bear a corresponding burden of the reduced quota.  
33. Clarke J stated that it could not be doubted that any party who is entitled to the benefit of procedures complying with the rules of constitutional justice is entitled to know the case against him and that it is well-settled that the precise application of the rules of constitutional justice depends on all the circumstances of the case under consideration. 

34. Clarke J noted that this was a situation—allocation of fishing quotas—which was not dissimilar from those surrounding dismissal in the employment context, and in particular, Clarke J relied on the case of Mooney v An Post.
  In Mooney, Barrington J had held that the employee is entitled to the benefit of fair procedures but what this will demand will depend upon the terms of his employment and circumstances surrounding his proposed dismissal.  However, when an employer has misgivings about an employee, according to Barrington J, the employer was entitled to expect ‘a candid response’ when those misgivings were put to him, and ‘it was not sufficient for the plaintiff simply to deny responsibility and to say that he could not “remember back to yesterday week”’.  

35. Clarke J concluded that principles established in Mooney were also applicable in the current case.  As Clarke J reasoned, the whole purpose behind the EU quota system is to preserve fish stocks generally and to ensure an equitable distribution of the entitlement to fish.  Consequently, any fishing boat which receives an authorisation has a degree of trust imposed on it that it will comply with its obligations under the regime and will not, in particular, engage in undeclared landings.  Clarke J was satisfied therefore, that as a matter of principle, a party such as Atlantean was in a similar position to an employee ‘in an office of trust’ and was ‘not entitled to simply sit back and, in the words of Barrington J say “I am not guilty. You prove it.”’ 

36. On the facts, Clarke J did find a lack of notice.  It was not clear what the basis for the conclusions of the Scottish officials had been; Atlantean did not, at the time of the decision, know.  Consequently, Atlantean did not have a reasonable opportunity, in all the circumstances, to know the case against it.  While Atlantean would have been under an obligation, analogous to that identified by the Supreme Court in Mooney, to make a candid statement, as Clarke J reasoned, it was difficult to see what statement could have been made unless Atlantean was told of the basis for the allegation against it.  While Clarke J considered it fair to describe the position adopted by Atlantean as ‘a bare denial’, he considered it equally fair to describe the position adopted by the Minister as being ‘little more than a bare accusation’, and it was ‘hard to expect a bare accusation to be met by anything more detailed than a bare denial’. 
37. On a reaffirming note perhaps, in the case of O’Shea Fishing Company Ltd v Minister for Agriculture, Fisheries and Food,
 a follow-up case to Atlantean, an opportunity arose to highlight the importance of fair procedures.  O’Shea Fishing had been affected by a reduction in allocated quotas, also on the basis that it had been involved in undeclared landings.  As a result of the decision in Atlantean however, the Minister sought greater details from the Scottish Authorities as to the basis upon which it was suggested that the various Irish boats had been involved in undeclared landings.  The analysis of the documentation provided by the Scottish authorities suggested that the undeclared landings previously attributed to O’Shea Fishing had been overstated by the order of 8.5%.     

38. Clarke J availed himself of the opportunity to note as follows:

‘Courts are sometimes criticised for what is said by some to be an excessive zeal in ensuring fair process when, it is said, the result is obvious.  Apart from the laudable object of ensuring that justice is seen to be done as well as being done, this case is a clear illustration of the practical consequences of proper process. … It is appropriate that I draw attention to this matter because it illustrates that requiring that statutory decision makers go through proper process is no idle task designed solely for the purposes of meeting the optics of the situation. While it will not occur in every case, the facts of this case are a clear illustration of how, when a proper process is gone through, it is at least possible that a different result may well occur.’
C.
Reasons: The Impact of Community Law
39. A comprehensive recent statement consolidating pre-existing case law on the duty to give reasons in the planning context can be found in the case of Deerland.
  Generally, the case is useful for a compilation of leading authoritative statements on the duty to give reasons, and that detailed compilation of statements will not be reproduced here.  Specifically, the importance of providing reasons contemporaneously with the making of the decision was stressed in the case, with Kelly J disapproving in particular attempts ‘to fill the material gaps by affidavit evidence’.

40. More thought-provoking though is the potentially far-reaching impact of the recent ECJ judgment in Mellor.
  At issue was whether or not it was necessary to give reasons pursuant to Article 4 of Council Directive 85/337/EEC
 for a determination made by the competent national authority not to proceed to an environmental impact assessment ('EIA') when evaluating a request for development consent to build a hospital, a project which fell within Annex II to Directive 85/337.
41. The ECJ held that there was an obligation, upon request, for a Member State administrative authority to communicate reasons for concluding that an environmental impact assessment pursuant to Article 4 of Directive 85/337
 was not necessary.  Although part of the ECJ’s reasoning is based on interpreting Directive 85/337,
 an important part of the reasoning relies more generally on the principle of effective judicial review, not just to ensure effective protection of a right, but rather to ensure compliance by the administrative authority with its Community law obligation.

42. With regard to the Directive, the ECJ ruled that third parties, as well as the administrative authorities concerned, must be able to satisfy themselves that the competent authority has actually determined, in accordance with the rules laid down by national law that an EIA was or was not necessary.
  Furthermore, interested parties, as well as other national authorities concerned, must be able to ensure, if necessary through legal action, compliance with the competent authority's screening obligation.
 

43. The ECJ however then expanded its reasoning as follows:
 

‘effective judicial review, which must be able to cover the legality of the reasons for the contested decision, presupposes in general, that the court to which the matter is referred may require the competent authority to notify its reasons.  However where it is more particularly a question of securing the effective protection of a right conferred by Community law, interested parties must also be able to defend that right under the best possible conditions and have the possibility of deciding, with a full knowledge of the relevant facts, whether there is any point in applying to the courts.  Consequently, in such circumstances, the competent national authority is under a duty to inform them of the reasons on which its refusal is based, either in the decision itself or in a subsequent communication made at their request.’ 
44. The ECJ concluded that the subsequent communication may take the form, not only of an express statement of the reasons, but also of information and relevant documents being made available in response to the request made.

45. It seems therefore that if a Community law right is at stake, pursuant to Community law, there will be an obligation to provide reasons for a decision affecting that right.

III.
Control of Discretionary Power
A.
Uncertainty in the Irish Courts
46. In the context of review of discretion, the primary issue to be determined is whether the long-established O’Keeffe and Keegan standards of review should be variable, depending on the subject matter of the application.  More particularly, the issue has arisen in the context of human rights, and mostly in the immigration context, as to whether these standards of review are sufficiently protective or whether an alternative standard of ‘anxious scrutiny’, entailing more intensive review, should be applied.  The issue will hopefully be resolved very soon, with the Supreme Court due to rule on the issue in a case which was heard in December: Meadows v Minister for Justice, Equality and Law Reform.
    

47. In AO v Minister for Justice, Equality and Law Reform
 Fennelly J and McGuinness J both expressed the view in obiter comments that where constitutional rights were at stake, the standard of judicial scrutiny set down in O’Keeffe and Keegan must fall short of what is required for their protection.   

48. In recent years, a conflict has arisen between different High Court judges regarding which standard of review to apply.  For example, in Holland v Governor of Portlaoise Prison,
 McKechnie J did not consider the Keegan/O’Keeffe test to be ‘either proper or appropriate’ for determination of a question relating to the fundamental right of a prisoner to communicate with the media.  In N v Minister for Justice, Equality and Law Reform,
 Charleton J commented that he did not think it would be fair to the principle of the primary importance of human rights merely to ask whether or not the decision ‘flew in the face of fundamental reasoning and common sense’.      

49. By contrast, in Nash v Minister for Justice, Equality and Law Reform,
  Kearns J stated that he did not read the dicta in AO as indicating that the O’Keeffe/Keegan standard should be replaced; that he did not see any reason for extending the purview of the judicial review remedy by applying an ‘anxious scrutiny’ test; and the learned judge suggested that to adopt such a course might quickly bring in its wake an endless stream of judicial review applications in cases where human rights might to any degree be said to be affected by some ministerial or administrative decision.  Moreover, recently in L v Minster for Justice, Equality and Law Reform,
 McCarthy J applied the O’Keeffe test in the context of adjudicating upon a deportation order.
  Similarly, in Meadows v Minister for Justice, Equality and Law Reform
 (the case awaiting Supreme Court judgment) the applicant sought to quash a deportation order contending that her human rights would be violated if she was returned to her home country, but Gilligan J was satisfied that the appropriate principles to be applied were those set out in O’Keeffe.  

50. Certain High Court judges have even applied both an ‘anxious scrutiny’ test and the traditional O’Keeffe/Keegan standard in the same case: for example, this was done by McGovern J in Itare v The Minister for Justice, Equality and Law Reform
 and Che v The Minister for Justice, Equality and Law Reform,
 to the effect that the Court should apply, not only the O’Keeffe test but the ‘anxious scrutiny’ test ‘as well’.  With respect to this approach, as McCarthy J pointed out in the very recent case of L v Minister for Justice, Equality and Law Reform,
 it does not seem to be possible to say that ‘without departure’ from O’Keeffe, ‘anxious scrutiny’ can ‘in some way be accommodated’.   

51. There is clearly a very urgent need for certainty and consistency on this question.  It is to be hoped that the Supreme Court will opt for an ‘anxious scrutiny’ test in the context of human rights, rather than opting to uphold the O’Keeffe standard.  As has often been remarked, the O’Keeffe standard is not sufficiently protective of rights and is not sufficiently rigorous in its review of the exercise of discretion generally.  It is an unstructured test which sets an unnecessarily high bar for a litigant and, it is difficult to consider this standard of review conducive to accountability, good administration or adequate protection of citizens.
B.
English Comparison

52. In England, it is very well-established that ‘reasonableness’ is ‘a spectrum, not a single point’ and that ‘the Wednesbury principle itself constitutes a sliding scale of review, more or less intrusive according to the nature and gravity of what is at stake’.
  The only question outstanding there is whether to embrace proportionality as a free-standing, common law ground of review, in situations where neither a fundamental or Convention right nor Community law is at stake.  In Sommerville v Scottish Ministers, the House of Lords left open the question of whether proportionality was an independent ground of judicial review.

C.
The Impact of Community Law 

53. In areas governed by Community law, it is important to remember that the level of scrutiny may have to be more intense.

54. In Sweetman v An Bord Pleanála,
 at issue was Article 10a of Directive 85/337/EEC, as inserted by Article 7 of Directive 2003/35/EC, which provides for public participation in respect of the drawing up of certain plans and programmes relating to the environment.  Article 10a obliges Member States to put in place a review of the ‘substantial and procedural legality’ of relevant decisions.  The applicant had suggested that the O’Keeffe
 irrationality test and the high level of deference afforded to the decisions of planning authorities were irreconcilable with this obligation. 

55. Rejecting this argument, Clarke J first noted that O’Keeffe irrationality is not the only basis on which a decision may be reviewed.
  For example, taking into account irrelevant factors or failing to take into account relevant factors can also ground a judicial review challenge.  Second, even if this were not the case, Clarke J was satisfied that the ‘undoubtedly limited’
 basis of review under the O’Keeffe standard was sufficiently flexible to accommodate the requirements of Article 10a.  Clarke J commented that:

‘[t]o the extent that it may be argued successfully that there are substantial grounds to the effect that a greater level of scrutiny is mandated by the Directive in relation to environmental judicial review applications, then such greater level of scrutiny can, by analogy with the position adopted in respect of fundamental human rights cases, be accommodated within the existing judicial review regime.’  

56. However, the learned judge stated that he was satisfied that to the extent that it might be necessary to allow for a review in certain circumstances so as to meet the test  of ‘manifest error’ which goes beyond the existing parameters of Irish judicial review law, the latter was more than capable of being adapted to accommodate such a requirement.  

57. In any event Clarke J was certain that Article 10a did not require Member States to go so far as to provide a full review of the merits of a particular decision.
  This view was bolstered by the fact that the Community Courts themselves do not provide such a high level of review when they consider the decisions of Community institutions.
  They apply a test of ‘manifest error’.  Indeed citing the decision of Fennelly J in SIAC Construction Ltd v Mayo County Council,
 the Court was satisfied that the existing standard may go a long way towards meeting the Community standard.
     

58. In SIAC itself, it will be recalled that the ‘manifest error’ test was applied in the public procurement context.  Fennelly J reasoned that although there will be a margin of discretion for the contracting authority, ‘it is clear that unlimited discretion can not be permitted’.
  The Supreme Court relied on the standard used in EC jurisprudence to review the award of contract by a European institution.
  Fennelly J added that the ‘word, manifest, should not be equated with any exaggerated description of obviousness’, and decisions should be annulled where an error has clearly been made.
  It should be recalled that there is an ‘explicit concession of a wide margin of discretion to awarding authorities’.
  However a test such as requiring a decision to ‘plainly and unambiguously fly in the face of fundamental reason and common sense’ would be too high a standard, and would ‘run the risk of not offering what the [EC Procurement Remedies Directive]
 clearly mandates, namely a judicial remedy which will be effective in the protection of the interests of disappointed tenderers’.
  
59. In SIAC, it was held that a decision, in a most economically advantageous procurement process, not to award to the lowest tender had been ‘adequately explained’ by the contracting authority, where its expert engineer had advised that the lowest tenderer’s approach to pricing ‘would render management and control of the contract and particularly its price significantly more difficult’.

60. That a higher standard of review may be required where Community law is at issue was also endorsed by McMahon J in Klohn v An Bord Pleanála.
  In the context of a challenge to planning permission on the primary basis of non-compliance of the Environmental Impact Statement with Article 94 and Schedule 6 of the Planning and Development Regulations 2001,
 McMahon J observed that in the context of national legislation inspired by an EU directive, in reviewing the exercise of discretion, ‘it would seem more appropriate … to adopt the standard of review adopted by the EU itself in reviewing the decisions of its own officials.’  The learned judge offered two reasons for this position: first, the O’Keeffe standard is too low; and second, the adoption of the EU standard will go someway to ensuring uniformity throughout the Community.

IV.
Legitimate Expectations

A.
Summary

61. The leading statement on the law of legitimate expectations remains that of Fennelly J in the case of Glencar Exploration v Mayo County Council,
 in which the learned judge set out three pre-conditions to the raising of the doctrine of legitimate expectation:
‘Firstly, the public authority must have made a statement or adopted a position amounting to a promise or representation, express or implied as to how it will act in respect of an identifiable area of its activity. I will call this the representation. Secondly, the representation must be addressed or conveyed either directly or indirectly to an identifiable person or group of persons, affected actually or potentially in such a way that it forms part of a transaction definitively entered into or a relationship between that person or group and the public authority or that the person or group has acted on the faith of the representation. Thirdly, it must be such as to create an expectation reasonably entertained by the person or group that the public authority will abide by the representation to the extent that it would be unjust to permit the public authority to resile from it.’

62. A number of refinements of the different elements of the Glencar criteria have been explored in recent High Court cases. 
B.
Refinement of the Glencar Criteria

63. In the recent case of Lett & Company Ltd v Wexford Borough Corporation & Ors,
 the plaintiff used a number of mussel beds in Wexford Harbour, which were affected by an exclusion zone due to an upgrade of Wexford’s sewage facilities.  Two issues had to be decided by the court: first, whether Lett had a legitimate expectation that it would receive compensation as a result of imposition of the exclusion zone; and if so, on whom the obligation to pay such compensation fell.
  It is the first question that is of greater interest for present purposes.  

64. Clarke J used as his starting point the core test established in Glencar, and then proceeded to note that there were both positive and negative factors which must be found to be present or absent, as the case may be, in order that a party could rely upon the doctrine of legitimate expectation.  The positive elements constituted the three pre-conditions set out by Fennelly J in Glencar. The negative factors are issues which may either prevent the Glencar tests from being met or may exclude the existence of a legitimate expectation by virtue of the need to preserve the entitlement of a decision-maker to exercise a statutory discretion within the parameters provided for in the statute concerned or, alternatively, may be necessary to enable legitimate changes in executive policy to take place.  
65. Clarke J upheld the legitimate expectation.  He noted that the discretion at issue was not a statutory discretion; and added that this was not a case where the executive’s freedom to change policy would be affected.  This was not a case which would bind the Minister to ensure payment of compensation into the future in respect of any other development within the Minister’s control which might impact upon the same or other mussel farmers. It was a promise to ensure compensation in respect of the development of this waste water treatment plant. Thus, the legitimate expectation of Lett in this case was not in anyway affected by the undoubted entitlement of the Minister to change policy.
66. Finally, in making an award to Lett, Clarke J was careful to stress that the case was not one in which damages were being sought for breach of a legitimate expectation, but rather the legitimate expectation itself was to the effect that compensation should be paid.  In that respect, it was similar to the case of Webb v Ireland,
 where the representation had been that the plaintiffs would be entitled to payment of a reward in respect of the finding of the Derrynaflan Chalice.  
C.
Representation
67. A number of recent cases have identified contexts in which representations are unlikely to arise.
(i)
Commercial Context

68. It seems that the courts are highly unlikely to find that a legitimate expectation can arise in the context of commercial dealings.  This is something that has emerged from both the Lett case and the case of Triatic Ltd v Cork County Council.
69. In Lett, which as noted above, involved the imposition of an exclusion zone on mussel fishing, Clarke J made the comment that a legitimate expectation to receive compensation could not arise simply by virtue of Lett’s investment in the harbour, since all investment is open to some risk including a risk that its value will be affected by subsequent regulatory developments and changes in policy. 
70. More notably, in Triatic Ltd v Cork County Council,
 the applicant had entered into negotiations with the respondent regarding development of Fort Camden, and the respondent had represented to the applicant, by letter, that the respondent would deal exclusively with the plaintiff in regard to the submission of a comprehensive tourism/amenity development proposal for Fort Camden.  The plaintiff submitted a proposal, which the defendant had considered disappointing, and as a result, the defendant indicated an intention to re-advertise, although no steps were taken to do so.
71. On the evidence, Laffoy J rejected the plaintiff’s case that a representation had been made that the defendant would deal exclusively with the plaintiff, irrespective of its assessment of the development proposal submitted.  Importantly though, Laffoy J suggested that the doctrine of legitimate expectation did not have any useful application in this context.  The problem, as the learned judge put it, is that to deduce such a legitimate expectation would interfere with the free flow of negotiations in general.  It would also inevitably lead to lack of predictability.  Moreover, Laffoy J was particularly concerned about extending the notion of legitimate expectation in such a way as to insulate the applicant from ‘the ordinary commercial risks which are inherent in negotiations’.   For Laffoy J, the dealings between the parties in this case were essentially commercial in nature and the doctrine of legitimate expectation could only come into play because one of the parties in the commercial negotiations was a public body. 
(ii)
International Treaties

72. While a legitimate expectation can be derived from an international treaty, realistically, the circumstances in which such a legitimate expectation can arise appear to be limited.  In particular, such an expectation cannot operate so as to conflict with statute or with the Constitution.  
73. This has been explored in a number of recent cases,
 and most recently in Grierosu v DPP.
  Grierosu had been prosecuted for presenting a false passport when she arrived in the State, which she alleged was contrary to Article 31(1) of the Refugee Convention which provides that a Contracting States shall not impose penalties on refugees on account of their illegal entry or presence if they come directly from a territory where their life or freedom was threatened in the sense envisaged by the Convention, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence.  Consequently, Grierosu contended that she had a legitimate expectation that the DPP consider her request to have the proceedings withdrawn on account of Article 31 of the Convention.  
74. Rejecting her contention, Gilligan J referred to the statement of O’Higgins J in the earlier case of Sofineti v Anderson and DPP to the effect that, by entering into an international treaty, the State may create a legitimate expectation that its agencies will respect the terms of the Treaty.  However, such an obligation could not affect either the provision of a statute or the judgment of a court without coming into conflict with the Constitution.

75. In this case, Gilligan J found that the legitimate expectation in contention conflicted not only with statute, but also with Article 30(3) of the Constitution as it fettered the wide discretion granted to the DPP in the exercise of his prosecutorial discretion.  Article 30(3) of the Constitution states that all crimes and offences shall be prosecuted at the suit of the Attorney General or some other person authorised in accordance with law to act for that purpose.  The Prosecution of Offences Act 1974 established the office of the DPP and executed an unqualified transfer of the prosecutorial powers vested in the Attorney General to the DPP.  Section 3(1) of the 1974 Act provides that the DPP shall perform inter alia ‘… all the functions capable of being performed in relation to criminal matters’.  

76. Given that the courts have held on a number of occasions that these powers could only be subjected to judicial review in very limited circumstances, for example, where there is mala fides or improper motive,
 for Gilligan J, it was inappropriate to consider finding a legitimate expectation which would constrain the discretion enjoyed by the DPP.  In addition, however, Gilligan J was clearly very concerned not to incorporate the provisions of an unincorporated international convention into domestic law ‘by the back door’.  
77. With respect, it is not apparent that upholding a legitimate expectation in this context would have resulted in a direct conflict with either statute or the Constitution.  Legislation and the Constitution indicate that the functions are to be performed by the DPP; however, they do not speak directly to the question of the review of those powers, which has been determined through case law.  It seems that the concern expressed by Gilligan J regarding ‘back door’ incorporation of international treaties is perhaps the more pressing concern for the Court.   

D.
Substantive Legitimate Expectations
78. There has not as yet been a Supreme Court decision on the question of whether a legitimate expectation can arise in respect of a substantive benefit.  This was an issue the Court did not decide in Glencar and it remains undecided at the Supreme Court level.  However, there have been a number of High Court cases suggesting that substantive legitimate expectations will be protected.
  Most notably, in Abramson v The Law Society of Ireland,
 McCracken J noted as follows:
‘Where the legitimate expectation is that a benefit will be secured, the courts will endeavour to obtain a benefit or to compensate the applicant whether by way of an order of mandamus as by an award of damages, provided that to do so is lawful.’
79. A number of High Court cases have upheld legitimate expectations entailing the conferral of a substantive benefit.  The first is the well-known case of Power & Ors v Minister for Social and Family Affairs.
  Here, the applicants were all full-time students who were admitted to the Back to Education Allowance (‘the scheme’) operated under the aegis of the Department of Social and Family Affairs.  They were so admitted at a time when the terms and conditions of the scheme were set out in a booklet entitled ‘Back to Education Programme SW70’ dated June 2002.  The scheme provided allowance for persons in receipt of social welfare payments who decided to return to education.  Under the terms of the scheme, the allowance was payable for the duration of the educational course, including summer periods.  In March 2003, the scheme was altered so that the allowance would no longer be payable during the summer holiday period. 
80. In holding that the applicant could have the benefit of the substantive legitimate expectation to receive an allowance during the summer period, McMenamin J emphasised a number of points:
a. First, what was in issue was a non-statutory discretionary power;
b. Second, the statement that a legitimate expectation will arise only if the court thinks that there is no good reason of public policy why it should not was certainly applicable in the instance of a discretion or power made pursuant to a statue or statutory instrument which is exercisable for the good of the public or a specific section thereof.
c. Third, the court must ultimately carry out a balancing exercise between the interest to the claimant and the public interest in the unfettered exercise of the decision-maker’s discretion. 
d. Fourth, the applicant here was seeking the application to himself of a principle already enunciated and clearly applicable to his particular situation and to a well defined and categorisable group, as the booklet was not a mere general statement of policy.
81. McMenamin J added that the issue has been decided in this jurisdiction that a substantive legitimate expectation would be upheld where public authorities are carrying out functions of an administrative or non-statutory nature regarding a clearly defined category of persons who avail of a scheme on an individualised basis by way of application form analogous to contract.
82. In VI v Commissioner of An Garda Síochána,
 at issue was Section 18 of the Refugee Act 1996 which conferred upon a person who was a member of the family of a refugee, rights analogous to those conferred by law on such refugees.  The first applicant was the husband of the second applicant, who had been granted refugee status in the State and the family sought to reunite in Ireland.  During correspondence between the second applicant and the officers of the Minister for Justice, Equality and Law Reform, she was advised that her family should apply for a visa from the Irish Honorary Consul in Bucharest and come to Ireland on foot of that visa.  It was submitted that the meaning of the letter was that the application under Section 18 was to be made in the form of a visa application to the embassy.  The first applicant applied for and was granted a visa to travel to Ireland.  On being given permission to land at Dublin airport, he was advised to go to the Garda National Immigration Bureau where he was given an identity card and his passport was stamped with a permission to remain in Ireland for one year.  It was not suggested to the applicants that any further application was required to secure permission to remain indefinitely in the State, and consequently no further application was made.  The first applicant lost his identity card and on seeking a replacement was told that he no longer had any legal entitlement to remain in the State.
83. Clarke J accepted that the letter from the Minister created a legitimate expectation that an application for permission under Section 18 was to be dealt with by means of same being originated by a visa application to the Irish Honorary Counsel.
  Clarke J added that a legitimate expectation existed as to the process to be followed in the consideration of the conferring of a benefit.
  The learned judge added that such a legitimate expectation might extend to the substance of the matter provided that the issue did not involve the exercise of statutory discretionary powers.

84. Clarke J then reasoned that the consideration by the second respondent of an application under Section 18 of the Act of 1996 involved two separate matters.  The first was a matter of substance and concerned whether the person in respect of whom permission was sought ‘is a member of the family’ as defined.  This was a matter of determination and was not a matter in respect of which the second respondent could be said to exercise any statutory discretion.
  An enforceable legitimate expectation had arisen in respect of that aspect of the determination.  The second matter was a determination as to whether there were public policy or national security issues that might lead to the refusal of permission.  This second aspect of the decision involved the exercise of a ministerial discretion and no enforceable legitimate expectation could arise in relation to that aspect of the second respondent's decision.

85. Overall therefore, the second respondent was estopped from revisiting the question of whether the applicant was a member of the family in question.  However, in coming to a conclusion under Section 18, the second respondent was entitled to take into account any issues of public policy or national security which were properly open to him under the provisions of Section 18(5) of the Act of 1996.
E.
Comment on Legitimate Expectations
86. One very strong feature of the current position on legitimate expectation, which underpins all these judgments, is the emphasis on the fact that a legitimate expectation cannot arise in the context of a statutory discretion.  With respect, this is somewhat unsatisfactory.  The core principles underpinning legitimate expectation, namely the concern for legal certainty and fairness, are equally applicable regardless of the source of the discretion being constrained by the legitimate expectation.  It would be preferable to focus on the degree of unfairness in the particular context, regardless of the nature of the discretion. 

87. By way of comparison, the latest English statement on legitimate expectation has been set down by the Court of Appeal in the case of R (Bhatt Murphy) v The Independent Assessor.
  At issue was the question of whether withdrawal of a discretionary scheme to compensate victims of miscarriage of justice, and to reduce the level of legal costs payable in respect of applications for compensation, was unlawful.  

88. In summary, the role of legitimate expectations in English judicial review might now be expressed as follows:
 

a. The power of public authorities to change policy is constrained by the legal duty to be fair (and other constraints which the law imposes). 

b. A change of policy which would otherwise be legally unexceptionable may be held unfair by reason of prior action, or inaction, by the authority. 

c. If it has distinctly promised to consult those affected or potentially affected, then ordinarily it must consult (the paradigm case of procedural expectation). 

d. If it has distinctly promised to preserve existing policy for a specific person or group who would be substantially affected by the change, then ordinarily it must keep its promise (substantive expectation). 

e. If, without any promise, it has established a policy distinctly and substantially affecting a specific person or group who in the circumstances was in reason entitled to rely on its continuance and did so, then ordinarily it must consult before effecting any change (the secondary case of procedural expectation). 

f. To do otherwise, in any of these instances, would be to act so unfairly as to perpetrate an abuse of power.

89. This case provides a very important exposition of the doctrine of legitimate expectation, which has been in transition for some time and evolving quickly.  Laws LJ engaged in some readjustment of the boundaries of the categories of legitimate expectations in this case.  Traditionally, the boundary has been between procedural and substantive legitimate expectations.  Here, Laws LJ explored in more detail the dividing line between a substantive legitimate expectation and ordinary judicial review of a new policy.  Generally, policies are subjected to Wednesbury review, whereas substantive legitimate expectations have been subjected to more careful review.  The problem is however that, as Laws LJ noted, ‘every policy of a public authority, not subject to a stated termination date or terminating event, may no doubt be expected to continue in effect until rational grounds for its cessation arise’.
  This means that  for a substantive legitimate expectation to arise, ‘its genesis is not merely a reflection of the ordinary fact … that a policy with no terminal date or terminating event will continue in effect until rational grounds for its cessation arise’ – rather a specific undertaking will be required.

90. The focus in the case is on unfairness; and it is emphasised that the underpinning principle of the doctrine of legitimate expectations is that of avoiding unfairness.  

91. The importance of transitional arrangements when changing policy is also highlighted.  Both Laws LJ and Sedley LJ suggest that, providing transitional provisions are put in place, the courts will not examine the details of those provisions, with indications that perfection is not required so long as manifest unfairness is avoided.  It has been suggested that this approach is appropriate for establishing a culture of transitional provisions protecting legitimate expectations, ‘but the time may well come when the courts will have to keep a closer eye on the precise content to ensure the realities of fairness and good administration.’
    
F.
Fettering of discretion
92. In terms of the more general principle of fettering of discretion (as distinct from legitimate expectation specifically), a recent application can be found in the case of Crofton v The Minister for the Environment, Heritage and Local Government.
  The applicant was the Director of the National Association of Regional Games Council (‘the NARGC’) which is Ireland’s largest shooting and conservation organisation and was challenging the Minister’s policy of prohibiting shooting on State lands.   The policy had been in place for several decades, but had only become problematic in recent times, by virtue of the acquisition by the State of substantial tracts of land which would previously have been available to members of the NARGC for shooting and conservation purposes.  The issue before the Court was whether there had been a fettering of discretion by virtue of the policy not to permit shooting on State lands. 
93. Hedigan J began with the case of British Oxygen Co Ltd v Board of Trade,
 in which the House of Lords considered that a Minister was permitted to formulate a policy or make a limiting rule as to the future exercise of his discretion if he felt that good administration required it and provided that he was amenable to changing his position on the presentation of new evidence by an applicant.  Hedigan J also referred to Mishra v Minister for Justice,
 in which Kelly J had endorsed this principle in the context of applications for naturalisation and citizenship. 
94. In this case, Section 11(2) of the State Property Act 1954 permitted the respondent to determine the extent, if any, to which access to and activities on National Parks and Wildlife Service lands should be restricted.  The Minister had met with the applicant to discuss a report issued by a Scientific Review Group on Hunting, which had recommended a review of the non-hunting policy, although the Minister accepted that he had not considered the report in any detail.  The Minister then refused to engage further with the applicant.  On this basis, Hedigan J found that there was no evidence which suggested that the respondent had irrevocably closed his mind to the issue of hunting on this territory at some future date.  Rather for Hedigan J, the Minister had simply decided, for a multitude of reasons, that the workability of the administrative regime under his control, as well as the limited resources available to him, would best be preserved by the introduction of a generalised policy prohibiting shooting by any person. 
95. It seems from this case that the requirement on a decision-maker to indicate that he/she has an ‘open’ mind is not very rigorous.  Hedigan J was satisfied from the mere fact that the Minister met with the applicant on one occasion (without having given specific consideration to the report forming the basis of the applicant’s representations) that the Minister had not fettered his discretion by the policy. 

V.
Overview
96.  In summarising new developments in the grounds for judicial review, perhaps two over-arching comments can be made.  First, the most anticipated development will be the judgment of the Supreme Court in the Meadows case on the standard of review of discretion.  Second, the ‘pressure’ placed on the traditional grounds of review by the ECHR and European Community law (as demonstrated in the context of mistake of fact and review of discretion respectively) are likely to become ever more apparent moving forward.   
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