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PREFACE

The year 2003 constituted an important milestorteéenhistory of competition law in
Ireland. It was fifty years since the first conipen legislation was enacted — the
Restrictive Trade Practices Act, 1953 — one offits¢ in the world. By an interesting
coincidence, 2003 also marked the twenty-fifth marsary of the introduction of
merger control in Ireland under the Mergers, Takei® and Monopolies (Control)
Act, 1978, again one of the world’s first exampbesnerger control.

To mark the double occasion, Pat Massey, Moore Matllcand Paddy Lyons
presented a joint paper to the Dublin Economicsk&toop Annual Economic Policy
Conference in Kenmare on 11 October 2003 — “BosgtBerlin. Fifty Years of Irish
Antitrust”. The paper described Irish experienteampetition policy in three stages
— 1953 to 1978, from 1978 to 1991, and the perftet 4991, and it offered some
suggestions about possible changes in policy.

The present author considered that it would alsdds&rable to undertake an in-depth
study of competition law and its implementatiorrgland since 1953. This study
aims to present a comprehensive archive of thellgn and the work done by the
Fair Trade Commission and the Restrictive Pract@@smission, by the Examiner of
Restrictive Practices and the Director of ConsuAfeairs (and Fair Trade), and,

since 1991, by the Competition Authority.

The study starts by describing in detail the dgwelent of competition law in Ireland
from 1953 to 2002, and the development of mergetroblaw from 1978 to 2002.
This is followed by a description of the work o&tkair Trade Commission and the
Restrictive Practices Commission from 1953 to 1@@itticularly in relation to
reports of enquiries and the consequential Minsté€rders, with especial reference
to the grocery and motor spirit sectors. Theiss included an account of studies
by the Commission, and subsequent developmentading legislative changes,
such as the Solicitors (Amendment) Act, 1994. Wbek of the Examiner of
Restrictive Practices and that of the Director oh€@umer Affairs (and Fair Trade),

where relevant, is summarised as well.



There is then an extensive treatment of the wotk®iCompetition Authority from
1991 to 2002, principally the treatment of agreetmaotified under the 1991 Act.

A summary is given of all decisions by the Authgrand there is an outline of other
activities of the Authority, including enforcemeattivity since 1996.

The final main section of the study examines mecgatrol from 1978 to 2002,
involving investigations and reports into notifisekrgers, and ensuing Ministerial
Orders. Reports of merger investigations by thaniirer or the Director, between
1978 and 1987, were not published, nor were refayrtae Commission between
1987 and 1991. Merger reports by the Competitiathdrity between 1991 and
2002, however, were published.

The period covered by the study ends with the cgnmito force of the Competition
Act, 2002, which represented an important watershéagsh competition law. The
competition provisions commenced in mid-2002, dredrherger provisions at the
start of 2003. Mention is made, however, of sonoeenimportant developments after
2002, such as the revocation of the Groceries Qno2006.

The study is intended to be a factual archive ofipetition law and policy, rather

than a critical examination of their relevance affdctiveness.

The author wishes to thank officials from the Déypent of Enterprise, Trade and
Employment and from the Competition Authority, ater persons, for their

assistance. Responsibility for any errors or oiomssis that of the author alone.

Patrick M. Lyons.
March 2007.
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LEGISLATION
PRIMARY LEGISLATION

Restrictive Trade Practices Act, 1953. (No. 149563).

Restrictive Trade Practices (Amendment) Act, 19890. 37 of 1959).

Restrictive Practices Act, 1972. (No. 11 of 1972).

Restrictive Practices (Amendment) Act, 1987. (Btb.of 1987).
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Mergers, Take-Overs and Monopolies (Control) A& (No. 17 of 1978).

With the coming into full effect of the Competitidxct, 2002, all previous legislation
was repealed, together with all Orders, Regulatietts, made under that legislation,
except for:

(a) the Groceries Order, 1987;

(b) merger prohibition orders under the 1978 Act; and

(c) category licences for agreements granted under38g Act.

Competition (Amendment) Act 2006. (No. 4 of 2006).
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PRIMARY LEGISLATION: THE DEVELOPMENT OF COMPETITION
LAW FROM 1953 TO 2002

Restrictive Trade Practices Act, 1953

Following the introduction of the legislation in33, the first statutory provision
dealing with restrictive practices — the Restrietivade Practices Act, 1953 (No. 14
of 1953) — came into operation in 1953. The Adtmibt prohibit any specific trade
practice, though it was based on the principle éisabciations of traders should not
arrogate to themselves the right to restrict etttyade or to maintain prices. The
legislation provided for a case by case approadinenwith what is termed the
“control of abuse” principle. The Act containedr fjuidance, a list of unfair trade
practices, which was not intended to be exhaustives list covered restrictive
measures, rules, agreements and acts by a petsag @one or in combination with
others. The Act was confined to the “supply argdrthution” of goods, including
ancillary services, so that manufacturing actigitigere outside its scope.

The 1953 Act established the Fair Trade Commissubich consisted of a Chairman
and from two to four other members, appointed leyNtinister for Industry and
Commerce. The term of appointment was for fiveyeaith the possibility of re-
appointment. Besides these permanent memberslitiiger could also appoint

temporary members to the Commission.

The Act established two main procedures for elinmnggrestrictive practices: the
making of Fair Trading Rules and the holding of IRuBnquiries. The Commission
also attempted to resolve complaints by way ofrimfal discussion with the parties

concerned, a procedure which increased in impogtamer time.

Fair Trading Rules

On its own initiative or at the request of a tradsociation, the Commission could
make Fair Trading Rules. The Rules representettheiopinion of the Commission,
fair trading conditions in the supply and distribatof any kind of goods, including

ancillary services. The Rules did not have thedmf law but the Act provided that,
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where the Rules were not being observed, the Cosionigould report this to the
Minister, following which the Minister could maka arder which, if confirmed by
the Oireachtas, would have the force of law. (Kteowas ever made, however, on
this basis). The Commission was required to phbistice of its intention to make
Rules to allow interested parties to make repregiems about them. The

Commission was also required to keep the operatidine Rules under review.

Public Enquiries

A much more important procedure was the holding Blublic Enquiry. The
Commission might, on its own initiative, and mugtthe request of the Minister, hold
a public enquiry into the conditions obtaining @spect of the supply and distribution
of goods (including ancillary services). Provisiwas made for private sessions to
avoid the disclosure of confidential informationgieaccounts or costings). The
Commission could summon witnesses to give evidenceath at an enquiry and
require the production of documents. The Act pledithat, if a person refused to
attend as a witness or to answer a question aottupe documents, the Commission
could certify this as an offence to the High Cawnich, after proper enquiry, could
punish the offender as if this were a contemptoafrc (In 1971, an identical
provision in another Act was found to be unconsibhal, thus necessitating

amendment of this legislation).

The Commission was required to submit a reportvanyeenquiry to the Minister.

The report had to describe the conditions of supply distribution of the relevant
goods and of any ancillary services. It also lwastate whether the conditions
“prevent or restrict competition or restrain tramenvolve resale price maintenance”,
and whether any such interference with competivas unfair or operated against the
public interest. The Commission had to give readonits conclusions. If the
Commission considered that the Minister should naakerder, it should indicate the
form of order recommended. The Minister was oldigepublish each report, by
laying it before the Houses of the Oireachtas, gihoconfidential information could

be omitted.



15

The Minister, having considered the report, mighakman order, under section 9 of
the Act, accepting some or all of the Commissiosatmmendations. The Minister
could also, by order, revoke or amend an ordete drder had to be confirmed by the
Oireachtas before being afforded the force of Iale order could be accepted or
rejected as a whole by the Oireachtas, but not datenlf the Minister decided not to
make an order recommended by the Commission, heagaged to lay before the

Oireachtas a statement giving the reasons fordusiodn.

The Schedule of Unfair Trade Practices was asvisiio
“Any measures, rules, agreements or acts whethenjaueffect or intended to be put
into effect by a person alone or in combinatiomgreement, express or implied, with
others or through a merger, trust, cartel, monopolyther means or device
whatsoever which —
(a) have or are likely to have the effect of unreasbnimiting or restraining
free and fair competition, or
(b) are in unreasonable restraint of trade, or
(c) have or are likely to have the effect of unjustiynénating a trade competitor,
or
(d) unjustly enhance the price of goods or promoteidyfdne advantage of
suppliers or distributors of goods at the experigheopublic, or
(e) secure or are likely to secure a substantial orpteta control of the supply or
distribution of goods or any class of goods unfai contrary to the public
interest, or
(H without just cause prohibit or restrict the supplygoods to any person or
class of persons or give preference in regarddgtbvision of, or the placing
of orders for the supply of, goods, or
(g) restrict or are likely to restrict unjustly the esise by any person of his
freedom of choice as to what goods he will supplglistribute or the area in
which he will supply or distribute his goods, or
(h) impose unjust or unreasonable conditions in regatde supply or
distribution of goods, or
(i) exclude or are likely to exclude without good reasew entrants to any trade

or industry, or
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() secure or are likely to secure unjustly the teriadalivision of markets
between particular persons or classes of persafe texclusion of others, or

(k) in any other respect operate against the pubkeest or are not in accordance
with the principles of social justice.”

This list was added at the instance of the Oppmwsiiuring the passage of the
legislation. It was intended for the guidanceh® Commission and was not to be
taken as limiting the Commission in its deliberasio It will be noted that each sub-
paragraph, except the last, is qualified by a wasrgdhrase such as “unreasonably”,

“unjustly” or “without just cause”.

Other Features of the Act

The Court was given jurisdiction to grant an injtioc at the request of the Minister
or of any other person to enforce compliance withterms of an order. The Act
stated that any person, including a body corporete, contravened any provision of
an order, whether by act or omission, was guiltgrobffence. The penalties
specified for the commission of an offence, eitveisummary conviction or on
conviction on indictment, included a fine and/opmsonment. Provision was also
made for continuing offences. Summary proceedoogsd be brought and
prosecuted by the Minister in the District Coutdf the Commission had no powers
of enforcement. The Act did not apply to anythdame in the exercise of statutory

duty.

Besides its powers to summon and examine witnese§ommission could also
appoint “authorised officers” to enter premisesgxamine documents and records,
and to require the giving of information. Faildoecomply was declared to be an
offence. The Commission was required to keep ureleew the general effect on the
public interest of restrictive practices and thergtion of orders. It was also required

to make an annual report of its proceedings tdvthnester, who then had to publish it.

It is interesting that some of the provisions @& 953 Act are containegrbatimin
all subsequent legislation, including the CompatitAct 2002.
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The Amending Act of 1959

Following consideration of the operation of the Abe Commission concluded that
certain modifications were desirable. Even if oohe particular aspect of supply or
distribution was of concern, for example, the Aeqjuired that the enquiry had to

cover all aspects of supply and distribution.

The Restrictive Trade Practices (Amendment) Acg91@No. 37 of 1959) provided
for an enquiry to be held into the conditions whititained in regard to one or more
aspects of the supply and distribution of one orenkinds of goods, or into one or
more aspects of the operation of an order. Thisralment also permitted the
Commission to examine a particular practice apglywer an extensive range of

products, but it was never used.

The Commission was empowered to hold a speciatwewof the operation of an order
as a whole or in respect of particular aspects.

The Commission was also enabled, at the requékedflinister, to hold an enquiry
into the actual or alleged refusal by employersraployees to use particular
materials or methods for manufacturing or constomcpurposes. While the
Commission had to submit a report of such an eggoo provision was made for the
making of orders. In the event, the Minister nengguested the holding of an enquiry

under this section of the amending Act.
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The Restrictive Practices Act, 1972

The Acts of 1953 and 1959 were repealed and reglage¢he Restrictive Practices
Act, 1972 (No. 11 of 1972). The new Act contindedbe based on the control of
abuse principle, and it retained many of the maat@dures of the earlier Acts, but it

introduced some important changes.

Under the 1953 Act, the only services covered waoee which were directly related
to the distribution of goods. The National IndigdtEconomic Council, in its Report
on Full Employment, published in January 1967 (ReNo. 18, Pr 9188, page 77),
expressed concern at the fact that restrictivetigeecin the professions were not
subject to scrutiny. The 1972 Act extended theeaxf the legislation to services,
including professional services. Some importantises were explicitly excluded
from the Act — banking, electricity and transpgsyvices provided under a contract
of employment and services provided by a local autth Otherwise, the Act
continued to be restricted to the supply and distion of goods, including ancillary

services.

The second major change arose because of critfolemthe Federation of Trade
Associations arising from an enquiry into electrgaods in 1968. It objected to the
fact that the Commission had the functions of bo#estigation and adjudication
under the 1953 Act. The new Act separated thasgtiins and created the statutory
office of Examiner of Restrictive Practices. Tkent of office was set at a maximum
of five years, but the Examiner could be re-apmantThe Examiner was given the
sole responsibility for investigation, includingetimvestigation of complaints. While
the Examiner could act on his own initiative, he @ undertake an investigation
when requested by the Minister. The Examiner ss made responsible for
supervising the operation of Orders and Fair Trgqdtales. Existing Orders were
deemed to be operative under the 1972 Act. Theepouf the Commission to
appoint authorised officers with authority to enteemises, and to obtain information
relevant to an investigation, were transferrecheExaminer (though power was
given to the owner of a premises to apply to thghHCourt for a declaration that the

powers of the Examiner should not be exercised).
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The powers of the Commission, which was re-namedRistrictive Practices
Commission, were essentially confined to adjudaratilt was not empowered to
undertake enquiries solely on its own initiatiEessentially, an enquiry could only be
held when the Examiner, following investigation aegdort, required the Commission
to hold an enquiry, or when required by the Mimistenose requirement had to be
conveyed to the Commission in a report by the Erami The Minister could not
bypass the Examiner in requesting the Commissidwld an enquiry. The only
exception to this procedure was that, if the Exammefused to ask the Commission
to hold an enquiry at the request of any party, plaaty could appeal to the
Commission, which could accede to the requesa bifeach of an order was
discovered by the Examiner, he had to report thiké Minister. He could request the
Commission to undertake a special review of anmpated he had to do so if
requested by the Minister. If the Examiner refusedsk the Commission to hold a
special review at the request if any person, teasgn had the right of appeal to the
Commission as described above. The powers of timen@ssion to obtain

information in the course of enquiries remainedsame as before.

As in the previous Acts, an enquiry could be gelnaracope or it could relate to
particular aspects of the supply of goods or tlerigion of services. On announcing
an enquiry, the Commission had to furnish a copghefExaminer’s report to any
interested person. The Examiner’s report was aglbiésin evidence at an enquiry,
and the Examiner could give evidence and call aiathéne withesses. The content
of a report of an enquiry was expanded compardlaetd 953 Act. The Commission
was also asked to state whether, in its opiniamctinditions in a trade or service
involved “practices (including arrangements, agreets or understandings) or
methods of competition (whether or not relatingtize) which are unfair or operate

against the public interest”.

The procedure for making and confirming, and remglor amending, ministerial
orders remained the same as in the previous Actgas provided that a court could
grant an injunction on the motion of the Ministerod any other person to enforce
compliance with the terms of an order. Summarg@edings for offences continued
to be able to be brought only by the Minister (thlobreaches were seldom

prosecuted). Contravention of an order was agagtaded to be an offence, and was
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subject to penalties including fines and/or impmis@nt. The constitutional difficulty
referred to above was addressed by providing tinaparson who refused to attend
an enquiry as a witness or to answer a questiom @roduce documents was guilty of

an offence.

Where the Minister requested the Examiner to ualerin investigation, the
Examiner had to report the facts to the Ministehauit expressing an opinion on
them. Where an investigation referred to actigits@thin the State conducted by a
person outside the State, the Examiner could farnis report to the Commission,
and he had to do so if the investigation had beguoested by the Minister. An
enquiry did not follow in such a case, but the Cassion had to furnish the Minister
with its observations on the Examiner’s report aodld make recommendations for

appropriate action.

The procedure for making Fair Trading Rules waained under the title of Fair
Practice Rules, and it could be initiated by thaiier or by a trade association, but

not by the Commission.

The Commission was given a wide responsibilitystady and analyse (and report to
the Minister when requested by him) the effectr@dommon good of methods of
competition, types of restrictive practice, monaog®lthe structure of any markets,
amalgamation of, or acquisition or control of, lexicorporate, the operation of
multinational companies and relevant legislationtJuding developments outside the
State. No powers were provided, however, to rechie provision of information.

It was made an offence for any person to indudéreaten any other person not to
give evidence at an enquiry, by ceasing to tradesiricting trading with, or
discriminating against, that other person.

The 1972 Act required the Examiner to make an dmepart of his proceedings to
the Minister, which had to be published. The regmient on the Commission to
make an annual report, which was a feature of 3 Act, was not included in the
1972 Act.
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The Schedule of Unfair Trade Practices was continargely unchanged in the 1972
Act, under the title of Unfair Practices, and ipaed to both the Commission and the
Examiner in the exercise of their functions undher Act. The main changes reflected
the extension of the scope of the Act to coverisesvas well as goods. The Schedule
referred to: “Any measures, ........ , Which —

(a) have or are likely to have the effect of unreasbniiting or restraining
free and fair competition,

(b) are in unreasonable restraint of trade,

(c) have or are likely to have the effect of unjustiynéating a competitor,

(d) unjustly enhance prices of goods or charges faticees or promote unfairly at
the expense of the public the advantage of sugpdiedistributors of goods or
of persons providing services,

(e) secure or are likely to secure, unfairly or contriarthe common good, a
substantial or complete control of the supply atritbution of goods or any
class of goods or the provision of services or@ags of services,

(N without just cause prohibit or restrict the supplygoods or the provision of
services to any person or class of persons orgi@ierence in regard to the
supply of goods or the provision of services,

(g) restrict or are likely to restrict unjustly the esise by any person of his
freedom of choice as to what goods or servicesihhaswpply or as to the area
in which he will supply or provide goods or sengce

(h) impose unjust or unreasonable conditions in regatde supply or
distribution of goods or the provision of services,

(i) without good reason exclude or are likely to exelnéw entrants to any trade,
industry or business,

() secure or are likely to secure unjustly the teriadalivision of markets
between particular persons or classes of persahe texclusion of others, or

(k) in any other respect operate against the commod goare not in accordance

with the principles of social justice.”
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The Amending Act of 1987

As early as 1975, the Commission stated that egiséigislation, that is the 1972 Act,
required re-appraisal. It was suggested thatioaut#air practices should be
prohibited outright, in accordance with the protidn approach in EEC competition
law, with possible provisions for exemptions, tdgetwith the registration of

agreements and more effective enforcement procedure

The Commission also gave its opinion on the 197€it&elf and its operation. In
1979, it suggested a review of the exemption abaesectors, such as energy,
transport and banking, from the application ofniesve practices legislation, noting
developments in these areas elsewhere. These wiesgsrepeated more strongly in

subsequent years.

In 1981, the Commission produced a retrospectebtyeration of the 1972 Act. It
pointed out that it was almost five years from plassage of the Act before the first
recommendation for an enquiry was received fromikeminer, except for two
reviews of existing Orders. The Commission wasrsier-occupied with its proper
duties that it was necessary to find its membetsegous work, as specially
constituted Prices Advisory Bodies. Not all thettexs referred by the Examiner
subsequently could be considered to have been jof in@portance. The
Commission stated that hopes that the new procsdwight lead to some speeding
up of enquiries had not been realised. The valstudies would be limited since the
Commission had no special powers to require thegief information. The fact that
enforcing orders was divided between the Examindrthe Minister was
unsatisfactory; if the Examiner was responsiblebiath functions, enforcement
would be speedier and more effective. In 1982Qbmmission argued that it
seemed to be more appropriate to orientate thettbftamending legislation towards
the ultimate consumer, rather than towards theldnadler, as being the more secure
way by which a general equity could be achievedraathtained. In 1984, it
suggested the rationalisation into one body ofGbhemission, the Examiner, the
National Prices Commission and the Office of theeBtior of Consumer Affairs, to
promote greater competition and efficiency in theremmy. These views were also

repeated over subsequent years.
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Some of these views were taken into account imthending legislation in 1987 —
the Restrictive Practices (Amendment) Act, 1987.(Blbof 1987) — which came into
operation on 25 January 1988, under the Commendedrder of 1988 (S.1. No. 2 of
1988). While the basic principles underlying thet Aemained unchanged, the
amendments were profound and far-reaching. Thedatained amendments to
other legislation and other matters not relevamoimpetition and mergers which are

not dealt with here.

The functions of the Examiner were transferrechtoDirector of Consumer Affairs,
whose title was changed to the Director of Consuéditirs and Fair Trade. (The
Director had in fact been acting Examiner for saime before the Act came into
operation). Thus the separate office of the Examivas abolished. The

Commission was re-named the Fair Trade Commission.

Powers of initiative were restored to the Commissidhe Commission was
empowered to make Fair Practice Rules in respegbads or services on its own
initiative, as well as on the recommendation of@ictor or at the request of a trade
association. The Commission was also empowerhdltban enquiry or a special
review of an order on its own initiative, as wedl@n the recommendation of the
Director or at the request of the Minister. Redsi&®m the Minister no longer had

to be transmitted through the Director. The Consiois, as well as the Director, was
allowed to appoint authorised officers to enteinfiges, to inspect documents and to
require information. The Commission was enablecktpuest the Director to
undertake an investigation, in addition to the Igi@r's powers to request, and the

Director’s powers to initiate, an investigation.

The definition of “service” was widened to includey service, except any service
provided by a local authority within the meaningsettion 2 of the Local
Government Act, 1941. All other exemptions werepgred. It was provided,
however, that a service provided under a contraetrployment could not be the
subject of rules, an enquiry or an investigatioept with the prior approval in
writing of the Minister, given with the consenttbe Minister for Labour.
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A time limit of four months was set for the Ministe publish a report of an enquiry
or a special review. Where the Minister did nokean order within 12 months of
receiving a report from the Commission recommendm@rder, he was required to
lay before the Oireachtas a statement giving thears why he had not made the

order.

Power was conferred upon the Director, as welhadMinister or any other person, to
seek an injunction to enforce compliance with ateor It was provided that
summary proceedings for an offence could be prdedduy the Director rather than
by the Minister. The maximum fines for offencesevmcreased, but not the

maximum terms of imprisonment.

The Minister was given powers to make an orderaoutlany prior enquiry and report
from the Commission, but he was required to consitlt the Commission, the
Director and any other Minister concerned. Theistar could revoke or amend any
order made under this provision. Each order hdzbtoonfirmed by the Oireachtas.

Finally, the Commission was given powers to reqtheeproduction of documents or

the giving of information in connection with a syuor analysis.
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Monopoly Control Provisions in the Mergers, Take-éng and Monopolies
(Control) Act, 1978

Provisions to control monopolies were introducegas of the Mergers, Take-Overs
and Monopolies (Control) Act, 1978 (No. 17 of 1973) monopoly was defined as
“an enterprise or two or more enterprises underrsomcontrol, which supply or
provide, or to which is supplied or provided, redd than one-half of goods or
services of a particular kind supplied or providethe State in a particular year,
according to the most recent information availaisiean annual basis, but does not
include any enterprise at least 90 per cent of elogput is exported from the State
or any enterprise at least 90 per cent of whoseub@omprises components for
products which are exported from the State”.

An enterprise was defined as “a person or partigeesigaged for profit in the supply
or distribution of goods or the provision of serst, including a society registered
under the Industrial and Provident Societies Aatsinder the Friendly Societies Acts

or under the Building Societies Act, or a holdirgnpany under the Companies Act.

While service included any professional servicexitluded services such as banking,
electricity and transport (CIE, air and ancillagy\aces, and road transport); harbour
and pilotage authorities; any service provided urdeontract of employment; and

any service provided by a local authority.

The Act was deemed to apply to a monopoly whetbemmost recent year the
monopoly’s sales or purchases of the goods oras\doncerned exceeded £1.5
million. The Minister was enabled to increasettir@over figure by order. The
turnover figure was increased to £6 million in Mergers, Take-Overs and
Monopolies (Control) Act, 1978 (Section 2) Orde®385 (S.l. No. 230 of 1985).

The 1978 Act provided that the Minister, where leswf the opinion that an enquiry
should be held into an apparent monopoly, couldestgthe Restrictive Practices
Commission, through the Examiner of RestrictivecRcas, to hold such an enquiry,
and the Commission was obliged to comply with #guest. A request from the

Minister could be accompanied by a report, if gammpyided by the Minister. The
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Examiner could also make available to the Commisainy relevant information in
his possession. The Examiner already had powdgruhe 1972 Act, to state in a
report to the Commission that he was of the opitin@at a monopoly existed which
should be the subject of an enquiry by the Comimissi

A report of an enquiry, which was to be held in jubnder the 1972 Act, had to
state whether the Commission considered that a pudpexisted; and, if so, whether
it did, or was likely to, prevent or restrict coniien or endanger the continuity of
supplies or services or restrain trade or the gromiof any service; and if so, whether
any such feature would be unfair or operate or daylerate against the common

good.

Having considered a monopoly report from the Corsmisand if he thought that the
exigencies of the common good so warranted, aftesulting with any other Minister
apparently concerned, the Minister could by order:
(a) prohibit the continuance of the monopoly exceptonditions specified in the
order, or
(b) require the division, in a manner and within a pespecified in the order, of
the monopoly by a sale of assets or as otherwispaafied.
An order had to state the reasons for making tderorBefore making an order the
Minister had to have regard to any relevant inteéonal obligations of the State. The
Minister was enabled to revoke an order and cowiiith the agreement of the
enterprise or enterprises concerned, amend an. oidah order had to be confirmed
by Act of the Oireachtas.

An order could be appealed on a point of law toHigh Court within one month of
the coming into effect of the order by any entexprieferred to in the order. If the
High Court allowed such an appeal, the Minister teadmend or revoke the original
order as soon as practicable. Where the Ministatenan order following an appeal,
this did not require confirmation by the Oireachtés appeal against a decision of

the High Court to the Supreme Court was expressiyatowed.

The Act provided that a court of competent juritidic could grant an injunction on

the motion of the Minister or of any other persorehforce compliance with the
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terms of a monopoly order. Contravention of areosslas declared to be an offence,
punishable, on summary conviction or on convicbonndictment, to a fine and/or
imprisonment. Summary proceedings in relationnt@@ence could be prosecuted by
the Minister. There was no obligation on the Mi@ido publish an annual report in
respect of monopolies (whereas one was requiréteisame Act in respect of

mergers).

The Amending Act of 1987

Certain changes were made to the monopoly contovigions in the Restrictive
Practices (Amendment) Act, 1987 (No. 31 of 198IMe definition of “service” was
widened to remove most of the exemptions, butlitdstl not include banking
services, any service provided under a contraetrgfloyment, or any service
provided by a local authority. It was providedttha injunction to enforce
compliance with an order could be granted on theéanmf the Director of Consumer
Affairs and Fair Trade, as well as on the motiothef Minister or of any other
person. In addition, summary proceedings in r@hato an offence could be
prosecuted by the Director, and no longer by theidtier. On the other hand, while
the functions of the Examiner under the 1978 Acelation to a merger were
transferred to the Commission, this was not dorrelation to the Examiner’s duties

regarding an apparent monopoly.

The monopoly control provisions of the 1978 Actaasended, continued until they
were repealed under the Competition Act, 1991 veeiek replaced by provisions
relating to the abuse of a dominant positions bbfiinterest to note that not a single
enquiry was ever held into an apparent monopolg,atordingly no order was made

under these provisions.
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The Competition Act, 1991

The Commission considered the advisability of d@atpparticular restrictive
business practices to halawful, and the notification of restrictive agneents, but it
concluded that there was no need to change theaAthst time. It didooint out in
1966, however, that the Anglo-Irish Free Trade Akgaeement, which came into
operation on 1 July 1966, contained a provisioratety that anti-competitive
arrangements and taking advantage of a dominartqowithin the area were

incompatible with the agreement.

In 1975, an interim statement was submitted td@partment setting out the views
of the Commission on the need for re-appraisahefexisting legislation. In
accordance with the “prohibition” approach, it veagjgested that certain clearly
defined unfair practices should be prohibited giri with or without provisions for
exemptions in defined circumstances. The registraif agreements and more
effective enforcement procedures should also beaye.

In 1977, the Commission submitted a detailed repoithe prohibition principle to
the Minister, but this report was not published.tHe following year, an article on
this topic — “The Future of Irish Legislation on @petition” — written by Patrick
Lyons, a member of the Commission, was publisheétderDublin University Law
Journal, 1978 (pages 24 — 30). The author recordatkoonsideration of a
competition law based on Articles 85 and 86 of theaty of Rome. This would
contain a system of prohibitions of certain typeagreement, with the possibility of
exemptions, with compulsory notification of restitle agreements. Any abuse by a

firm in a dominant position should also be prolatit

The Commission repeated its support for legislatiased on the prohibition principle
rather than on control of abuse in subsequent ydapointed out in 1982 that this
would have the incidental effect of bringing Iriglv on competition more closely
into alignment with EEC law on competition, whiclasvalready directly applicable
within the State. The Commission later welcomexRnogramme for Government,
published in 1989, which stated that the incomimy&nment would “introduce

legislation to give effect in domestic law to preieins similar to Articles 85 and 86 of
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the Treaty of Rome after the Fair Trade Commiskias presented their report to

Government”.

The Minister requested the Commission, in 1988ndertake a detailed study of the
respective merits and disadvantages of the pradwb#nd control of abuse systems
for the regulation of competition. The result loé¢ t'Study of Competition Law”,
which was submitted to the Minister in Decemberd,98as published in April 1991
(P1'7080), at the same time as the Competition Bilsupported the idea of the
incorporation of the provisions of Articles 85 a8l of the Treaty in domestic law,

and it made detailed recommendations on how thihtiie accomplished.

The prohibition principle was adopted in the Contpat Act, 1991 (No. 24 of 1991),
which was enacted on 22 July and came into operatiol October 1991, under the
Commencement Order (S.I. No. 249 of 1991). Itspry purpose, according to the
Preamble to the Act, was to prohibit, by analogthwérticles 85 and 86 of the EEC
Treaty (now Articles 81 and 82), and in the intesed the common good, the
prevention, restriction or distortion of competitiand the abuse of dominant
positions in trade in the State. The Act alsoldisthed a Competition Authority, and,
inter alia, amended the existing provisions in respect ottrgrol of mergers. The
Act replaced the control of abuse principle untier1972 and 1987 Acts.

The Competition Authority was established underAbg and it replaced the Fair
Trade Commission. The Chairman and Members oAthlibority were appointed by
the Minister. The permanent members were a chaiand between two and four
other persons, for a term not exceeding five yasingch could be renewed.

Temporary members could also be appointed by thmeskéi.

Anti-Competitive Arrangements

Section 4 of the Act was based upon Article 85hefEEEC Treaty, and it prohibited
and declared void anti-competitive arrangementslevgnoviding that a notified
agreement could be given a licence of exemptiom fifee prohibition by the

Authority. Section 4(1) was as follows:
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“Subject to the provisions of this section, allegmnents between undertakings,
decisions by associations of undertakings and ctetteractices which have as their
object or effect the prevention, restriction ortdiison of competition in trade in any
goods or services in the State or in any part®fState are prohibited and void,
including in particular, without prejudice to thergerality of this subsection, those
which —
(a) directly or indirectly fix purchase or selling pes or any other trading
conditions;
(b) limit or control production, markets, technical ée@pment or investment;
(c) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transaes with other trading
parties thereby placing them at a competitive diaathge;
(e) make the conclusion of contracts subject to acoeptay the other parties of
supplementary obligations which by their naturaarording to commercial

usage have no connection with the subject of sookracts.”

The Act related to undertakings, an undertakingdpeliefined as:

“a person being an individual, a body corporatarounincorporated body of persons
engaged for gain in the production, supply or distion of goods or the provision of

a service.” There was included no definition, hegre of terms such as “agreement”,
“concerted practice” or “prevention, restrictiondistortion of competition”, or

indeed of the term “competition” itself.

Under section 4(2), the Authority was enabled &nga licence of exemption from
the prohibition in the case of:
“(a) any agreement or category of agreements,

(b) any decision or category of decisions,

(c) any concerted practice or category of concertedtioes,
which in the opinion of the Authority, having reddo all relevant market conditions,
contributes to improving the production or disttiba of goods or provision of
services or to promoting technical or economic peeg, while allowing consumers a
fair share of the resulting benefit and which does—

0] impose on the undertakings concerned terms wheatrindispensable

to the attainment of those objectives;



31

(i) afford undertakings the possibility of eliminatiogmpetition in respect of
a substantial part of the products or servicesugstjon.”
The Act stated that a licence permitted the doingcts which would otherwise be
prohibited and void. It also provided that a Couight sever terms of an
arrangement which contravened the prohibition fthose which did not. The
Authority was also empowered to certify that armagement did not offend against
section 4(1).

Where the parties to an arrangement wanted torobtiktence or a certificate, the
arrangement had to be notified to the Authority.thHe case of arrangements which
were in existence when the Act came into force] ‘ajreements”, these had to be
notified within one year of its commencement. Eaalangement notified to the
Authority had to be accompanied by a fee of £10@en the Competition
(Notification Fee) Regulations, 1991 (S.I. No. 28A991), and this was later
increased. A licence could be made retrospeabitbd date of notification. In the
case of old agreements which were duly notifiedriglot of action could be exercised

until the Authority had decided whether or notdsue a certificate or licence.

The Act specified that a licence had to be grafded specified period and might be
subject to conditions. A licence could be extended revoked or amended, and a
certificate could be revoked. Provision was mameah appeal to the High Court
against the grant of a licence or certificate. idbf the grant of a licence or
certificate had to be given to every body to whtalelated, with the reasons for it, the
notice had to be published in Iris Oifigitil, andtice of the grant had to be published

in one daily newspaper published in the State.

Abuse of a Dominant Position

Section 5 of the Act prohibited the abuse of a d@ni position, and it corresponded
to Article 86 of the EEC Treaty. The provisionsrevas follows:

“5(1). Any abuse by one or more undertakings dbminant position in trade for any
goods or services in the State or in a substapaidlof the State is prohibited.
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5(2). Without prejudice to the generality of sutigm (1), such abuse may, in
particular, consist in —
(a) directly or indirectly imposing unfair purchasesailing prices or other unfair
trading conditions;
(b) limiting production, markets or technical developmi® the prejudice of
consumers;
(c) applying dissimilar conditions to equivalent tractsans with other trading
parties, thereby placing them at a competitivedliaatage;
(d) making the conclusion of contracts subject to ttmeptance by other parties
of supplementary obligations which by their natoreccording to

commercial usage have no connection with the stibfesuch contracts.”

Again, no definition was given of terms such asrfilant position” or “substantial
part of the State”. The fact that the Authoritgllgaanted a certificate, a licence or a
category licence did not render inapplicable thehfnition of the abuse of a dominant

position.

Unlike section 4, the Authority was not given anpairy role in the implementation of
section 5. A suspected abuse of a dominant possbald be referred to the
Authority by the Minister for investigation. Theufority had to report to the
Minister and to state whether it considered thédminant position existed and, if so,
whether it was being abused. Following the Autiytsireport, which had to be
published, the Minister could by order either:
(a) prohibit the continuance of the dominant positi@nept on conditions
specified in the order, or
(b) require the adjustment of the dominant positiora manner and within a
period specified in the order, by a sale of assets otherwise specified by
the Minister.
An order had to state the reasons for making d,iahad to be confirmed by a
resolution of the Oireachtas. The Minister waspged to revoke an order or, with

the agreement of every enterprise concerned, tociae order.

The provisions on the abuse of a dominant posieptaced the provisions in respect

of ‘monopoly’ in the 1978 Act. The sections in th@78 Act regarding the
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Commission’s enquiry and report on an apparent molycand the order by the
Minister relating to a monopoly were repealed. Pphavisions regarding an appeal to
the High Court against a monopoly order made byMhester in the 1978 Act were
deemed to refer to an order regarding a dominasitipon under the 1991 Act. Oddly,
the definition of “monopoly” in the 1978 Act wastrieleted. Just like the monopoly
provisions in the 1978 Act which were never utiliseo suspected abuse of a

dominant position was referred to the Authority enthe 1991 Act.

Enforcement

The primary means of enforcing the provisions rdiggy anti-competitive
arrangements and abuses of dominant positions ywag&¥ of action in the courts. In
addition to the powers of the Authority to grant@refuse to grant certificates and
licences, aggrieved persons and the Minister wisenga civil right of action in the
High Court for relief against any undertaking whwghs or had been party to an anti-
competitive arrangement. The Authority was giverright of action. The High
Court, like the Authority, could decide whetheraarangement was caught by the
prohibition in the Act, but only the Authority, amit the High Court, could grant a

licence.

Aggrieved persons and the Minister were grantadtd of action for relief against an
abuse of a dominant position. Initially, such aathad to be brought in the High
Court, but the Act provided that an action couldbaught in the Circuit Court.
Actions in the Circuit Court were not allowed untéle® commencement order in 1991
(S.1. No. 249 of 1991), but they were introducedh@ Competition Act, 1991
(Section 6(2)(b)) (Commencement) Order, 1992 ($ol.299 of 1992).

Relief for an aggrieved person could be by waynafnction or declaration, or
damages, including exemplary damages. Only amatijon or declaration, however,

was available to the Minister.

It was indicated by the Minister in the Dail delsaitetroducing the Competition Bill
in 1991 that the emphasis would be on private eefoent rather than Ministerial

action. No court actions were ever brought byNeister.
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Other Provisions and Developments

The Authority was required to submit an annual repbits activities to the Minister
within four months of the end of each year, andMhister had to publish the report

within four months of receiving it.

The Authority was enabled, at the request of theidter, to study and analyse any
practice or method of competition affecting the@y@nd distribution of goods or
the provision of services, including a study andlgsis of any development outside
the State. At the Minister’s request, the resofltany study or analysis were to be

reported to the Minister.

The Minister and the Authority, with the Ministeensent, could appoint authorised
officers. Authorised officers, on foot of a warr@ssued by a Judge of the District
Court, could enter and inspect premises and vehadened by undertakings, and
could demand the production of books, documentsaords, and could require the
giving of information reasonably demanded. A perato obstructed or impeded an
authorised officer was declared to be guilty obéfience, and was liable to a fine
and/or imprisonment for up to 12 months. Undergievious legislation, there was
no requirement for a warrant from the Circuit Cdortan authorised officer to

exercise his powers.

For the purpose of exercising its statutory funwtiadhe Authority, like the
Commission before it, was enabled to summon witgess attend before it, to
examine such witnesses under oath, and to requifewsitnesses to produce any
document in their power or control. Any refusahttend, to take an oath, to produce
any document, to answer any question, or to dafng equivalent to a contempt of
court, was declared to be an offence, and the pavss liable to a fine and/or

imprisonment for up to six months.

The 1991 Act was designed to replace completel 8@ Act, as amended, and to
repeal all Orders made under that Act. The Minjstewever, decided to retain in

operation the Groceries Order, 1987 (S.I. No. 14P987). For this purpose, under
the Competition Act, 1991 (Commencement) Order11(@&I. No. 249 of 1991), the
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Groceries Order and a number of relevant sectibtiseeal 972 Act were not repealed,
though the Fair Trade Commission was abolishedorEement of the Groceries

Order remained with the, re-titled, Director of Gamer Affairs.

The Minister made the Competition Act, 1991 (Notéd.icences and Certificates)
Regulations, 1992 (S.I. No. 76 of 1992), which sjett that notice of a certificate or
licence should be sent by registered post to evedy to which it related. This was
revoked by the Competition Act (Notices of Liceneesl Certificates) Regulations,
1993 (S.I. No. 293 of 1993). These contained doglirement that notice of a licence
or certificate be sent by registered post to epanyy to an arrangement seeking the
licence or certificate. Where a licence or caréife covered a category of
arrangements, publishing of the notice in Iris @ifil was deemed to be sufficient
notice to every person concerned. (Category aetds were not permitted, however,
under the 1991 Act).
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The Amending Act of 1996

From 1992 onwards, the Authority made its viewswmn®n what it perceived to be
deficiencies in the 1991 Act, particularly in respef enforcement, and on the lack of

resources available to the Authority.

In 1993, the Authority referred to the fact thagréhhad been very few private actions
under the Act, and no Ministerial actions. It adesed that active enforcement was
essential for the proper functioning of the Act &mdsecuring a more competitive
economy, and it noted that there had been widedmalés for more active
enforcement by many observers. The Authority seéghat its limited role under the
Act, in particular its lack of enforcement powerad proved to be a significant

impediment to the Authority in discharging its ftioas in a number of ways.

The Authority also stated in 1993 that the arrang@siraised an important question
with respect to the efficient use of resources.il®énsmall number of seriously anti-
competitive agreements had been notified to théévtly, the likelihood was that
most such arrangements had not been notifiedhédsame time, a large proportion
of the agreements notified to the Authority weré anati-competitive. From the
perspective of the Government and the economy géynethe Authority’s limited
resources would probably be better employed inlitagleven a small number of
seriously anti-competitive agreements rather tBaning formal decisions approving

innocuous agreements.

The Authority welcomed the announcement by the ddariearly in 1994 that he
proposed to amend the Act whereby power to enfibreé\ct would be conferred on
the Authority, a suggestion repeated by the neweBovent in December 1994, but
the Authority regretted the continuing delay in @&y the legislation. The Authority
again welcomed the decision to give it powers dbeement in 1995, but it regretted
that it was not afforded an adequate opportunitffer its views on such provisions

in the revised BiIll.

While the question of resources was not directggsslative matter, the Authority

expressed its views strongly on its lack of resesirclt pointed out in 1992 that,
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unlike competition authorities in other countriécomparable size to Ireland, the
Authority was at a disadvantage, in dealing wisharge volume of work, by virtue of
having only a small staff and of not having avdedlegal and economic advisers. It
considered that active implementation of competitaw was of considerable
importance to the well-being of the Irish economy avas in the public interest. It
believed that investment of State resources inditga would yield a high return,
although the benefits, which were widespread, ertlile costs, were not readily
measurable. Adequate resources were particulagpitant in the early years when
the Authority had to try to cope with the vast bagkof old agreements, most of

which had been notified on a single day.

The Authority noted that a practising barrister bagn appointed as full-time legal
adviser in April 1993, some 18 months after thehduty had been established. It
pointed out, however, that the lack of a professi@tonomist on the staff remained a
problem, a view which was repeated in subsequeartsygNo economist was
appointed to the staff until after the Act was adeghin 1996). The Authority

pointed out that its limited resources put it disadvantage in dealing with the large
volume of work it faced, much of which was of extieecomplexity, and which might

have to undergo scrutiny in the courts.

Besides pointing out in 1994 that its existing teses were inadequate to discharge
its functions under the 1991 Act, it emphasised tbaferring additional powers on
the Authority, without providing it with the resas to discharge such duties, would
be counterproductive. This opinion was repeatesiibsequent years. In 1995, the
Authority stated that its staffing and budgetamaagements were a carry-over from
its predecessor, the Fair Trade Commission, butdleeand functions differed in a
number of important ways from those of the CommissiArrangements which were
suitable for the operation of the Commission inghst were wholly inappropriate for
the Authority, which was charged with dealing weihge numbers of requests for
certificates and licences under the Act, and waulthe future have responsibility for

investigating and prosecuting infringements of Aog

In 1995 also, the Authority expressed its concéauathe budgetary arrangements,

in particular the lack of any separate budget @iovis. The Authority was an
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independent statutory body charged with dischargpegific functions and needed to
be funded accordingly. The arrangements werelyaiakatisfactory and needed to
be addressed as a matter of urgency so that theAtytcould carry out its duties as
efficiently and effectively as possible. Lack at@nomy in funding impacted on the
obtaining of outside legal advice, providing stadiining and development, the
purchase of relevant journals and other publicatiand the funding of travel. This

made any attempts at planning virtually impossible.

The Competition (Amendment) Act, 1996 (No. 19 o8aPintroduced some major
amendments to the 1991 Act, and a number of lebsarges. The most important
changes were the creation of criminal offencestéreng into or implementing an
anti-competitive agreement or abusing a dominasitipo, and the public
enforcement function conferred on the Authoritypdhging both civil and criminal

proceedings.

The basic principles of the 1991 Act remained,udeig the prohibition of anti-
competitive arrangements and the abuse of a dompreition, the Competition
Authority, provisions for the notification of arrgaments, the grant of certificates,
licences and category licences by the Authority @il rights of action for
contravention of the prohibitions to aggrieved pessand the Minister.

The 1996 Act stated that breaches of the ruleswipetition — anti-competitive
arrangements and abuse of dominance — were crififezces, as was any
contravention of a licence granted by the Authorithe Act attributed the acts of
officers or employees to an undertaking for purpadéts criminal liability, where
those acts were done for the purposes of, or inection with, the business of the
undertaking. Furthermore, it provided that, whemeundertaking had committed any
offence, then any director, manager or officer whd authorised or consented to the
acts that constituted the offence, was also gailign offence. There was also a
presumption that the human person consented tofftxece until the contrary was

proved.

The Act provided a number of “good defences” ingeedings for an offence. These

included the existence of a certificate or licerarean order relating to a dominant
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position, or that the defendant did not know, mogll the circumstances of the case,
could the defendant be reasonably expected to krawen that the effect of an
arrangement would have been anti-competitive, @irdh act would constitute the
abuse of a dominant position. A period of grace permitted for a defendant to take
steps to comply with conditions inserted in a lm&ror to cease the offending
behaviour when a certificate or licence had begoked or a licence had been

suspended.

The penalties provided were, on summary convicioime of £1,500 (€1,904.61),
or, in the case of an individual, imprisonmentdprto six months, or both. On
conviction on indictment, the penalties were £3ionl (€3.81 million), or ten per
cent of turnover, or, in the case of an individuralprisonment for up to two years, or
both a fine and imprisonment. Fines imposed bycthats were to be enforced by
the Authority.

Summary proceedings could be prosecuted eithdndofylinister or by the Authority.
The Authority was also given the right to take kprioceedings, as well as the
Minister, with relief by way of injunction or deckion, It was also provided that
civil action could be taken against any directoanager or officer who authorised or

consented to an anti-competitive arrangement ase@btidominance.

There were a number of other changes made to 9l A&. The Minister could
appoint one member of the Authority as the “DirectbCompetition Enforcement”.
Besides investigating suspected breaches of the #et Director was empowered to
advise the Authority regarding the institution odpeedings. Power was given to the
Authority to issue category certificates. Provisiwas made for the opinion of an
expert witness to be admissible in evidence ing@edmngs for an offence under the
Act. It was provided that no relief could be gethtn civil proceedings in respect of
agreements notified prior to 30 September 1992tHemperiod from notification to
the taking of a decision by the Authority. (30 fepber 1992 was the last date for
the notification of “old” agreements). The Act pided that the Authority could
undertake studies and analyses on its own inigatg well as at the request of the
Minister. The investigative powers of the Authgniinder the 1991 Act were
extended to its functions under the 1996 Act. dé®nition of “records” in the 1991
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Act, for which the Authority could search, was exted to include computer, audio
and video records as well as written material.vieion was also made, for the
avoidance of doubt, that notifications could be mahd could always have been
made, unilaterally by one party to an arrangernsamd,that proposed agreements or

decisions could also be notified.

Some amendments were also made to the 1978 Aalelseébe merger provisions.
The definition of “monopoly” was deleted (which st have been done in the 1991
Act). It was also provided that contravention nfader in relation to an undertaking
in a dominant position was an offence, subjechéogenalties, defences, liability of

employees, etc., as described above.

The Minister made two further orders or regulatiander the Act as follows:
(a) the fee for the notification of an arrangement waseased from £100 to £250
(€126.97 to €317.43), from 1 January 1997, undeCbmpetition
(Notification Fee) Regulations, 1996 (S.I. No. 3f94996); and
(b) regulations were prescribed to allow the Authoritysummon witnesses,
which came into effect on 27 May 1999, under then@etition Authority
(Witness Summons) Regulations, 1999 (S.I. No. ¥3069).
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The Competition Act, 2002

Just as the 1996 Act was coming into force, on &&nber 1996, the Competition
and Mergers Review Group was established by thesk#in The Review Group
published four discussion documents — on mergesspaper mergers, competition
law and the Groceries Order. Its Final Report puatslished in May 2000 (PN 8487).
The Report contained forty detailed recommendationthe amendment of
competition law and merger control law. These fedrthe basis of the new

legislation which was enacted in 2002.

The Authority largely confined its views on theaeh of competition law from 1996
to making submissions to the Review Group, and centimg on aspects of the
proposed legislation. The Authority, however, freqtly referred to the inadequate
level of its resources, although these increaggafaiantly from 2000 onwards.
There were also a number of resignations from thindéyity and its staff. In 2000,
the Authority reported that the continuing trendstaff departures “left it barely
operational”. The Director of Competition Enforcemh resigned as Director in June
2000, while remaining a member of the Authorityons of the Authority members
appointed in 1996 was still a member at the sfa2003.

In 1997, the Authority stated that the effectivenescompetition legislation was
directly related to its coverage of the economyg agole. Other legislation excluded
or affected the application of the Competition Acthe Authority also argued that it
should have a wide competition advocacy role, lati@n particularly to stating its
views on the possible effects of proposed legmtaéind regulation on competition.
In 1999, the Authority, while supporting a numbérecommendations, was critical
of the Review Group’s discussion paper on competitaw, stating that it should
have recognised the importance of competition lad/its enforcement in a modern
economy, rather than concentrating on issues stittheanotification system which
were of limited relevance. In 2000, the Authorigpeated its view that the Groceries
Order should be repealed. During 2001, the Authepent a great deal of time
examining and commenting on aspects of the propleggslation — the Competition
Bill, 2001 — which was published at the end of Deber 2001.
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The Competition Act, 2002 (No.14 of 2002) was eeddh April 2002. Its purpose
was to consolidate and modernise the existing eres relating to competition (and
mergers). It replaced the Competition Acts of 18adl 1996, which were repealed
(as well as the 1978 Mergers Act, as amended). Athalso introduced significant
changes to Irish competition (and merger) law ayeaments. It also took account of
other developments, especially proposed changebliocompetition law. Most
provisions of the Act commenced on 1 July 2002 {batmerger provisions
commenced on 1 January 2003), under the Compehiit 2002 (Commencement)
Order, 2002 (S.I. No. 199 of 2002).

The 2002 Act retained the Competition Authorityd ainrepeated the general
prohibition of anti-competitive agreements, deaisiand concerted practices which
were introduced under the 1991 Act. The previgissesn whereby arrangements
could be notified to the Authority, which could thgrant individual certificates or
licences, is abolished. Instead, under the newtAetfour criteria, which have to be
satisfied before a licence could be granted, beatineetly applicable. It is no longer
necessary to notify an arrangement to benefit femsmption from the prohibition.
There is a provision, however, for the Authoritygt@nt licences for certain
categories of agreements, referred to as declamti®here is a right of appeal to the
High Court against a category declaration. Theigrons of the 1991 Act which
prohibited the abuse of a dominant position ar@met unchanged in the 2002 Act.
As before, there is no provision for the exemptdan abuse. The prohibitions on
anti-competitive arrangements and abuse do noyapphergers which come within
the scope of the merger control provisions of tlee AMergers which do not reach the
turnover threshold can be notified voluntarily tloa the parties to seek immunity
from the prohibitions. All certificates and indilial licences under the 1991 Act are
revoked, and all notifications cease to have efféaty category licences, however,
continue in force as if they were declarations urtde 2002 Act.

The Act abolishes the “ignorance defence” provisioder the 1996 Act in respect of
the breaches of the prohibitions which constitufences. It creates new offences of
breaches of Articles 81(1) or 82 of the EU Treatyacilitate the enforcement of EU
competition law in Ireland. It is provided, howeyvthat it is a defence to show that

the four criteria for exemption are complied witih that an arrangement falls within
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an EU exemption. In relation to an alleged abiise,a defence to show that the act
or acts in question was or were done pursuanttermination made or direction

given by a statutory body (that is, a sectoral lztgu).

The Act provides that breaches of the prohibitioraati-competitive agreements or
Article 81(1) of the Treaty are offences subjectiioninal sanctions. It introduces a
distinction between two types of breach of thosmvisions. The first type of breach
consists of “hard-core” competition offences, tisarrangements between competing
undertakings relating to price fixing, limiting quuit or sales, and market sharing, and
a definition is given of “competing undertakingsThe second type of breach
involves arrangements which are less seriouslyicgse of competition. The court

is obliged to presume, unless the contrary is piptreat the object or effect, in the
case of the more serious offences, was anti-cotijeetilt is also provided that an act
done by an officer or an employee shall be regaageah act done by the
undertaking. The Act also provides for the offentereaching the prohibition on
abuse of dominance or Article 82 of the Treaty.

The maximum penalty of imprisonment for convictmmindictment for an individual
is increased from two to five years for the “haaied offences, and up to six months
on summary conviction, but imprisonment is abolésta the less serious offences.
Similar financial penalties are provided for theteategories of breach, that is a fine
of up to €3,000 on summary conviction, and up taréifion, or 10 per cent of
turnover, whichever is greater, on conviction agiciment. An individual may be
subjected to both a fine and imprisonment. Themsfalso apply to the abuse of a
dominant position, but imprisonment is abolish€@he provision for a five-year
maximum penalty of imprisonment automatically aléofer a power of arrest under
the Criminal Justice Act, 1984). Fines may be isgzh but not imprisonment, for
continuing offences. Fines are to be enforcechbyAuthority. Penalties may be
imposed on a director, manager or other similaceffof an undertaking who has
authorised or consented to an offence. Summaigepobings may be brought by the

Authority, but not by the Minister any longer.

The 2002 Act provides that evidence from experh@sses in respect of competition

matters and economic principles may be used in cigthand criminal proceedings.



44

It is also provided that the judge in a trial odioiment may direct that certain
documents be given to the jury. A person indi¢tedan offence shall be tried by the
Central Criminal Court. The Act provides for camtpresumptions to arise where
documents are admitted as evidence in a civiliatioal action. “Document”
includes electronic and other forms of text. Thaalso provisions regarding the

admissibility of statements in certain documents.

The 2002 Act continues to provide for a right ofilcaction for breaches of the
competition rules for any aggrieved person againgaindertaking and/or any director,
manager or other officer. The Authority is giveright of action in relation to the

Act and the Treaty, but the Minister no longer kash a right. An action may be
brought in the Circuit Court or the High Court. phaintiff may get relief by way of
injunction or declaration, and damages, includixgneplary damages, but the
Authority is limited to the grant of an injunctiam declaration. The court is
empowered to apply structural remedies such asrmeg@an undertaking which has
abused its dominant position to sell off part efassets.

The provisions of the 1991 Act (which derived fréme monopoly provisions of the
1978 Act) whereby the Minister could refer a suspe@@buse of dominance to the
Authority, following whose report the Minister calilby order, seek to end the abuse,

are terminated.

As before, the Authority consists of a chairperaad between two and four whole-
time members, and there is provision for tempoaay part-time members. Whole-
time members must be selected by the Civil Se@mamissioners (and by the
Minister no longer), but this does not apply to teeappointment of whole-time
members, or to the appointment of temporary or-fpaeé members. The Act
introduces criteria to be taken into considerabgrithe Minister when appointing
temporary or part-time members. The maximum tefrofface of a member is set at
five years, and a member may be re-appointed. Alitieority is allowed to
determine, subject to Ministerial approval, itSfatg requirements and the
remuneration, terms and conditions of staff. ThehArity is declared to be

independent in the performance of its functions.
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The Act confers additional specific functions om #uthority. These include studies
and analyses of competition (solely on its ownatiie); investigations of breaches
of the Act; advising the Government and Ministemgttoe implications for
competition of proposed legislation; publishingioes with practical guidance about
compliance with the Act; advising public authostigenerally on issues concerning

competition; and informing the public about issaescerning competition.

Provisions regarding Authority investigations aoatmued, including the
summoning of witnesses, examining withesses onaadhrequiring witnesses to
produce documents. Penalties for default in mgdtiese requirements are a fine
and/or imprisonment. The Authority continues taabée to appoint authorised
officers. It provides for warrants to be issuedliog District Court. Authorised
officers may enter, if necessary by force (a neswision), and searching premises,
vehicles and dwellings; they may seize and retaimtherwise preserve, and copy,
books, documents and records; they may requirpribgiuction of these, and require
employees to give information. There are penafoesbstructing or impeding an
authorised officer (a fine and/or imprisonmentRetords” includes discs, tapes,
sound tracks, films and photographs. There isipiav for authorised officers to be

accompanied by one or more members of the Gard#&ia.

The chairperson is given responsibility for manggand controlling the staff and
business of the Authority, and is accountable éoRhbblic Accounts Committee, and
must attend before an Oireachtas committee if requiThe Authority must prepare
three-year strategic plans and annual work progresnand there are provisions for
the preparation of estimates, accounts and audlisre are provisions for grants and
borrowing. The Authority is required to publish amual report. (In the past the

annual report was submitted to, and publishedhsy/Minister).

Provision is also made for cooperation betweerAtltbority and certain statutory
bodies (the sectoral regulators, who are listetiénAct). The Authority may also
enter into limited cooperation agreements withifgreeompetition bodies. The
Minister may make orders and regulations undeAtttewhich must be laid before

the Oireachtas.
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There is special protection for a person who repatreach of the Act (a “whistle-
blower”). Such a person is not liable in damagesl shall not be penalised by his or
her employer, provided that the person has actebreably and in good faith. A
person who knowingly makes a false statement swrégard to the Authority is guilty

of an offence, and may be fined and/or imprisoned.

Finally, the Act provides that the Minister may, dagler, amend or revoke the
Groceries Order of 1987.

Competition (Amendment) Act 2006

The principal purpose of the Competition (Amendméat 2006 (No. 4 of 2006)

was to revoke the Restrictive Practices (Grocef@der, 1987 (see below).
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PRIMARY LEGISLATION: THE DEVELOPMENT OF LAW RELATIN G TO
THE CONTROL OF MERGERS AND TAKEOVERS FROM 1978 TO 2002

The Mergers, Take-Overs and Monopolies (Control)tAt978

Legislation to control mergers in Ireland was sigjge at the end of the 1960’s. In
1974, the Minister requested the Commission to take studies into concentration
and mergers. The Report of Studies into IndusG@icentration and Mergers in
Ireland, which was undertaken by a member of the@ission, Patrick Lyons, was
submitted to the Minister in September 1975. Iswablished in 1978 (Prl 5601), at

the same time as the proposed merger control &tigis|

The Mergers, Take-Overs and Monopolies (Controky A878 (No. 17 of 1978) came
into effect on 3 July 1978. It continued in opamat with amendments, until the end
of 2002. In brief, proposed mergers over a cedaa had to be notified to the
Minister, who could either allow the proposal togeed or refer it for fuller
investigation (originally to the Examiner, then Bemmission and latterly the
Authority). Following a report on the investigatidhe Minister could allow the
merger to proceed, or he could allow it subjeatdnditions or he could prohibit it

outright.

The Act applied to mergers and take-overs (merigeosief) between enterprises. An
enterprise was defined as “a person or partneesigpged for profit in the supply or
distribution of goods or the provision of servicasitluding credit unions, friendly
societies, building societies and holding compankesrvice included any
professional service, but excluded services sudiaaking; electricity and transport
(CIE, air and ancillary services, and road trangpbarbour and pilotage authorities;
any service provided under a contract of employmeemd any service provided by a

local authority.

For the purposes of the Act, a merger was deembd ppoposed when an offer
capable of acceptance was made. A merger was talest when two or more
enterprises, at least one of which carried on lessiin the State, came under

common control. Enterprises were deemed to berwmemon control if the
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decision as to how or by whom each should be mahageld be made either by the
same person, or by the same group of persons aotoancert. This included
situations where one enterprise acquired the t@hppoint or remove a majority of
the board or committee of management of a secotedeise, or acquired more than
30 per cent of the voting rights in the second rpmige (except where it already held

more than one-half of the voting rights).

The Act applied to a proposed merger if, in the tmesent financial year, the value of
the gross assets of each of two or more of the@des to be involved in the
proposal was not less than £1,250,000 or the t@moiveach enterprise was not less
than £2,500,000. The Minister could, by orderréase these thresholds. The
thresholds were increased to £5 million and £1@anikespectively in July 1985 (S.I.
No. 230 of 1985), and to £10 million and £20 mitlim May 1993 (S.l. No. 135 of
1993). The Minister could also, by order, decliuat the Act applied to a proposed
merger of a particular class specified in the oftieat is a proposal below the
thresholds). In January 1979 the Minister decldémgdrder that the Act applied to
proposed mergers involving enterprises at leasodbméich was engaged in the
printing and/or publication of one or more than oegspaper (S.I. No. 17 of 1979).
The Minister could amend or revoke any of the adeentioned above, and each
order was subject to a confirming resolution by@heeachtas.

The central provision in the 1978 Act was thaetith any shares or assets involved in
a proposal could not pass until:

(a) the Minister had stated in writing that he had dedinot to make an order in

relation to the proposal, or

(b) the Minister had stated in writing that he had madenditional order, or

(c) the relevant period had elapsed without the Minis&ing made an order,
whichever first occurred.
The “relevant period” was the period of three mgrtkginning on the date on which
the Minister first received a notification of theoposal or, where the Minister
requested further information, the date of reckyphim of such information. Thus if
the Minister had not made an order within three thewf the relevant date, the

proposed merger could proceed. Where the Minsgtged that he proposed not to
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make an order, this ceased to have effect if tbpgsal was not put into effect within

12 months of the date of the statement.

Every proposed merger had to be notified to theidfien by each of the enterprises
involved in writing “as soon as may be”. Withineomonth of receiving a
notification, the Minister could request furthefdrmation. Failure to notify could

result in a fine being imposed on the person irtrcbef an enterprise.

After receiving a notification the Minister musg soon as practicable, either inform
the enterprises that he has decided not to makedan prohibiting the merger, or
refer the notification to the Examiner for investign in relation to the scheduled
criteria and inform the enterprises of the refeeenthe Examiner was required to
investigate the referred proposal and report tavihester before a date, if any,
specified by the Minister. A report of the Examihad to state his opinion as to
whether or not the proposed merger would opera@sagthe common good in
respect of the scheduled criteria. The Examiner giaen power to appoint
authorised officers to inspect premises and recinmdhe purposes of the

investigation.

The scheduled criteria were as follows:
“(a) The extent to which the proposed mergedake-over would be likely to
prevent or restrict competition orégtrain trade or the provision of any
service.

(b) The extent to which the proposed merger or-talex would be likely to
endanger the continuity of supplies or services.

(c) The extent to which the proposed merger or-talex would be likely to
affect employment and would be compatibldwmiational policy in relation
to employment.

(d) The extent to which the proposed merger or take-isvie@ accordance with
national policy for regional development.

(e) The extent to which the proposed merger or take-evie@ harmony with the
policy of the Government relating to the rationatisn, in the interests of
greater efficiency, of operations in the industryasiness concerned.

(N Any benefits likely to be derived from the proposakle-over or merger and
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relating to research and development, technicalieficy, increased

production, efficient distribution of products aadcess to markets.
(9) The interests of shareholders and partners inrttes@ises involved.
(h) The interests of employees in the enterprises uaebl

(i) The interests of the consumer.”

Having considered a report of the Examiner, theidfien could, if he thought that the
exigencies of the common good so warranted, aftesutation with any other
Minister concerned, by order prohibit a proposedgeeeither absolutely or except
on specified conditions. An order had to stateré@sons for making the order, and a
conditional order could have retrospective effeéldie Minister, in making an order,
had to have regard to any relevant internationbdjations of the State. An order
could be revoked by the Minister, or amended withagreement of the enterprise or
enterprises concerned. Every order had to bebkfiore the Oireachtas, and could be

the subject of an annulling resolution within 2ysla

Provision was made for appeal against an orderpmird of law to the High Court
within one month of the coming into effect of threler by any enterprise referred to
in the order. If the High Court allowed such apeqd, the Minister had to amend or
revoke the original order as soon as practicatif@ere the Minister made an order
following an appeal, this did not require confirioatby the Oireachtas. An appeal

against a decision of the High Court to the Supr@woert was expressly not allowed.

The Act provided that a court of competent juriidic could grant an injunction on
the motion of the Minister or of any other persorehforce compliance with the
terms of an order. Contravention of an order wadated to be an offence,
punishable, on summary conviction or on convicbonndictment, to a fine and/or
imprisonment. Summary proceedings in relationnt@@ence could be prosecuted by

the Minister.

The Minister was required to furnish to the Oirdashan annual report stating the
number and the nature of investigations into predasergers. There was no
obligation to publish a report of the Examiner ihts investigation of a proposal, and

no such report was ever published. The Ministetdcomit from the annual report
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any information whose publication would in his dpimmaterially injure the
legitimate interests of an enterprise, if the infation was not essential to the full
understanding of the investigation to which it teth and a statement indicating the
general character of the information omitted haldgoncluded in the report. (In fact,
this confidentiality provision was interpreted ivery restrictive manner, so that not
even the identity of the enterprises involved praposal referred for investigation
was revealed, though the enterprises had to bechanay order which was made,
after which their names were included in the annegadrt. It is questionable whether

statements were included regarding the generahcteaarof the omitted information).

The Amending Act of 1987

Certain changes were made to the merger provigioie Restrictive Practices
(Amendment) Act, 1987 (No. 31 of 1987). The deiom of “service was widened to
remove most of the exemptions, but it still did mmiude banking services, any
service provided under a contract of employmengnyr service provided by a local
authority. The Commission was re-named the Fad@&Commission, and the
Director of Consumer Affairs took over many of foections of the Examiner. The
functions of the Examiner under the 1978 Act imtieh to mergers, however, were
transferred to the Commission. Thus the Ministerd refer a proposed merger to
the Commission for investigation, and the reporhef Commission had to be
furnished to the Minister. There was still no oblign to publish reports of the
Commission. It was provided that an investigatod report could be undertaken by
one or more members of the Commission. It was@iseided that an injunction to
enforce compliance with a merger order could batgdhon the motion of the
Director, as well as on the motion of the Ministeiof any other person. In addition,
summary proceedings in relation to an offence cbelgrosecuted by the Director,

and no longer by the Minister.
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The Competition Act, 1991

In its 1989 Study of Competition Law (Pl 7080), tbemmission made a number of
recommendations regarding the control of mergéttspagh merger law was not part
of its terms of reference. It pointed out thaterger could constitute an anti-
competitive arrangement or an abuse of a dominasitipn, but stated that it would
be desirable to deal with mergers separatelyechmmended that all proposals for
mergers should be examined by the Commission, lyyoiva two-stage process, with
the Minister retaining the power to prohibit a matgThe Commission
recommended that all reports of the Commissionroeg@ mergers should be
published within two months. It pointed out thagrte had been difficulties in
interpreting national policy in relation to emplognt, regional development and
rationalisation. It recommended deletion of therefce to “national policy”. It also
recommended that the Commission’s opinion as talvenehe merger would operate
against the common good or not should be confioegldd area of competition, but it
should also give its views on the effect of thegmsed merger on other criteria. A
first-stage decision should be taken within 30 daysl the second stage of further
investigation and the Minister’s decision shouldwowithin a further 60 days. The
Commission also needed the same powers to obfaimmation as it had in

conducting enquiries.

While the major purpose of the Competition Act, 1g8lo. 24 of 1991), which came
into effect on 1 October 1991, was to replace trdrol of abuse principle by the
prohibition principle in the rules of competiticsgveral important changes were made
to the provisions relating to merger control. Trmmnpetition Authority was
established to replace the Commission, and theckityts powers in relation to

merger investigations were the same as those riegafte rules of competition
(appointing authorised officers to inspect premied records, compelling the

attendance and cooperation of withesses, etc).

The definition of “service” was amended to provitlat it did not include the owning
and transfer of land where this was the sole dgtofi the target enterprise. The

definition of “common control” was amended to coaasituation where one
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enterprise acquired more than 25 per cent of thiegaoights in the second enterprise

(down from 30 per cent).

Each of the enterprises involved in a proposed aresgs required to notify the
Minister in writing of the proposal, and providdlfdetails of it, within one month of
the offer capable of acceptance having been mabe.Minister could vary the
period of one month. The Minister could, withineomonth of the notification date,
request further information within a specified peli Non-compliance was declared
to be an offence, and the person in control oktfterprise could be fined. The
maximum fine, on summary conviction, was incredsewh £5,000 to £200,000, and
daily fines were introduced for continued contraiean It was declared that a

notification would not be valid if information orsgatement was false or misleading.

The Minister had to inform the notifying enterpsses soon as practicable that he had
decided not to prohibit the proposed merger, arrife notification to the Authority
for investigation within 30 days of the commencetwdrihe relevant period, that is
from the date of the notification or the date wiaénnformation requested had been
supplied. If the proposed merger was referredAttbority had to be given not less

than 30 days after the reference to present itrtrép the Minister.

The scheduled criteria in the 1978 Act were deletiedtead, a report of the
Authority’s investigation had, firstly, “to statesiopinion as to whether or not the
proposed merger or take-over concerned would ledyltio prevent or restrict
competition or restrain trade in any goods or s&viand would be likely to operate
against the common good.” In addition, the Auttyowas required to “give its views

on the likely effect of the proposed merger or taker on the common good in

respect of:
(1) continuity of supplies or services,
(i) level of employment,

(i)  regional development,

(iv)  rationalisation of operations in the interests r&fager efficiency,
(V) research and development,

(vi)  increased production,

(vii) access to markets,
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(viii)  shareholders and partners,

(ix)  employees,

x) consumers.”
Another important change was that the Minister veagiired to publish the report of
the Authority within two months of receiving it, thidue regard to commercial

confidentiality.

In coming to a decision on the proposal in thetligithe Authority’s report, the
Minister’s consideration of the exigencies of tlencnon good could include, but was

not confined to, the new criteria listed above.

The time period between notification, or the sulsiois of additional information,
and the last date on which the Minister could melkeohibition order, remained at a
maximum of three months. The Minister could onlgkea a prohibition order
following referral to, and a report by, the Authgri Therefore, if a proposed merger
was not referred to the Authority within the 30 sl@pecified, it could not then be
prohibited, and was implicitly accepted well beftine three month period had

expired.

Provision was also made for the relationship betwbese merger provisions and the
EU merger control regulation. Transmission tolteister by the Commission of a
copy of a notification made under Council RegulatfeEC) No. 4064/89, on the
control of concentrations between undertakings, aegtared to constitute a
notification under the Irish Act. The relevantipet however, was deemed not to

commence until the Commission had made a decisidenthe Regulation.

Finally, it should be noted that the Authority diil, in the case of Woodchester
Bank Ltd and UDT Bank Ltd (Decision No. 10 of 4 Ausfj 1992), that mergers did
not enjoy automatic exemption from the provisiohthe competition rules in the
1991 Act, even if they had been approved by theséen under the Mergers Act.
Thus certain mergers might come within the scop@®fprohibition on anti-
competitive arrangements, and, by implication, algbin the scope of the
prohibition on the abuse of a dominant positiomisTwould also open the possibility

of court action against a merger by an aggrievesqgoeor by the Minister.
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The Amending Act of 1996

The only change to the merger control provisionheéCompetition (Amendment)
Act, 1996 (No0.19 of 1996) was that a merger ndadifen should be accompanied by a
fee set by the Minister by regulations. A notifioa fee of £4,000 was set, from 1
January 1997, under the Merger or Take-Over (Muatiiobn Fee) Regulations, 1996
(S.I. No. 381 of 1996). (This was increased t®€8,from 1 January 2003 under the
Competition Act 2002 (Notification Fee) Regulatid®2@02 (S. I. No. 623 of 2002)).
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The Competition Act, 2002

The Final Report of the Competition and Mergersi@&vsroup in 2002 (PN 8487)
containedijnter alia, a number of recommendations in respect of mexgetrol, and
regarding newspaper mergers and the acquisitieorfol over newspapers by other
means. In addition, in examining the proposal whgrnndependent Newspapers plc
would increase its shareholding in the Tribune @riou1992 (Pl 8795), members of
the Authority interpreted the first of the critemathe 1991 Act in different ways.

One view was that the Authority should give itsropn on whether the proposal
would affect competition and would therefore behkto operate against the common
good. The other view was that it should give ieswabout the possible effect on
competition and separately give its view on whetherproposal would be likely to

operate against the common good.

The Competition Act, 2002 (No. 14 of 2002), besidisacing the 1991 and 1996
Acts in relation to competition rules and theiraekment, also completely replaced
the 1978 Act, as amended, regarding merger comirat Act being completely
repealed. In brief, the Authority is given thenpairy responsibility for merger
control. The involvement of the Minister is terraiad, except in the case of media
mergers. The emphasis in the Act is on whetheopgsed merger would
substantially lessen competition in the State. gdecontrol now applies to all
sectors of the economy, including, for example kioenservices, which were

previously excluded from the Mergers Acts.

The term “undertaking” which was introduced in 891 Act in respect of
competition, now also applies to the provisionatiety to mergers, replacing the term
“enterprise”. There is a new definition of “merger “acquisition” which essentially
provides that a notifiable merger arises once obotrer an undertaking is acquired,
regardless of how such control is acquired. Wisergrol is merely transferred

within a group of companies, however, notificatismot required. “Full function”
joint ventures are brought under merger controlfull function” joint venture is one
which performs, on an indefinite basis, all thediions of an autonomous economic
entity. Acquisition of control, on a temporary lsady an undertaking whose normal

activities include dealings in securities, is rejarded as a merger.
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Each of the undertakings involved in certain mesgehich have been agreed, or
which will occur if a public bid which is made is@epted, is required to notify the
Authority (and not the Minister) for regulatory alance. The worldwide turnover of
each of two or more of the undertakings involvedstmot be less than €40 million,
and the turnover in the State of any one of theettaings involved must be not less
than €40 million. Each of two or more of the unidkings involved must carry on
business in any part of the island of Irelandthie generality of situations, the vendor
is not deemed to be involved in a merger. Thegassets criterion is abolished. The
Act applies to agreed, rather than proposed, mergdergers which do not reach the
turnover threshold can be notified voluntarilyoirder to allow the parties to seek
immunity from attack under the prohibitions on esdmpetitive arrangements and
abuse of dominance. These general prohibitionsotl@pply to mergers above the
threshold, nor to any directly related but necessastrictions. The power of the
Minister to specify, by order, which is subjeciat@onfirming resolution of the
Oireachtas, a class or classes of merger to whminimum financial threshold will
not apply is retained. A notification, whether therger is above or below the
threshold, must be accompanied by the prescritedfFeaes and continuing fines are
prescribed for persons who do not notify relevaatgers. Provision is also made for
the operation of the EU regulation on the contfatancentrations between
undertakings, as in the 1991 Act.

The Act provides that a merger may not take effiet it has been notified to the
Authority, and the Authority has been given theéugtary time to examine it and reach
a determination. A merger cleared by the Authantyst be completed within 12
months of the Authority’s decision. There is aidigébn of the “appropriate date”
from which the statutory deadline for the Authdstprocedure commences. The
Authority, within one month of the date of the fication, may require further
information from the notifying parties. The “apprate date” is the date of
notification or the date when further informati@yuired is submitted. Unless the
Authority comes to a determination within four miagitthe merger may be put into

effect.

Unless the Authority considers that it would notitbéhe public interest to do so, it

must publish a notice of each notification, anehitst consider all submissions made.
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It must form a view as to whether the result of riterger would be to substantially
lessen competition in the State, rather than censid criteria laid down in the older
Acts. The Authority may require further informatiolt may accept binding
commitments from the undertakings that will rempagential anti-competitive

effects of the merger.

The Authority undertakes an initial first phasemxaation. It must make a
determination, within one month of the appropridae, either to allow the merger to
proceed, or to initiate a full second phase ingegibn of the transaction. The
criterion on which the Authority makes its decisionboth the first and second phase
examinations, is whether the merger will subst#igtiassen competition in markets
for goods or services in the State. The Authastgbliged to publish a notice of its
determination, with due regard for commercial cdefitiality, within two months

after making the determination not to proceed se@nd phase investigation.

Once the Authority decides to proceed to a fub@rond phase investigation, it has a
total of four months from the date of receipt o tiotification (or the receipt of
further information) to determine, and to inforne tbndertakings, that the merger:

(a) may take effect;

(b) may take effect but subject to conditions, or

(c) may not take effect.
The Authority is obliged to publish its determimetj including the reasons for
making it, within one month after making the detsration, with due regard for
commercial confidentiality. The Authority is alsequired to have regard to any

relevant international obligations of the State.

There are special provisions in the Act for mergenere at least one of the parties
involved is a “media business”. The term mediaress is defined as the business of
publishing newspapers or certain periodicals, brasting (both sound and
audiovisual) but excluding a service provided awerInternet, or providing a
broadcasting services platform (such as a calbdatetlite company). The Authority
must advise the parties, within five days of théfioation, that it considers a
transaction to be a media merger, and it must geothe Minister with a copy of the

proposal.
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The Authority will proceed to carry out an initiavestigation. If the Authority
determines that the merger would not substantieigen competition, it must
immediately inform the Minister, who may, desphiestdetermination, direct the
Authority to proceed to a full investigation. FmNing a full investigation, the
Authority makes a determination, based on compaetitriteria, that the merger may
take effect, with or without conditions, or may nake effect, and it must

immediately inform the Minister.

The Minister then has the option of over-ruling faghority’s determination in
certain circumstances. Where the Authority deteewmithat the merger may be put
into effect, with or without conditions, the Mingtmay make an order within a
further 30 day period, to allow the merger, withnathout conditions, or to prohibit
it. (Where the Authority determines that the memgay not be put into effect, the

Minister may take no further action).

The Minister, where allowed to take action, musteheegard, not to competition
criteria, but only to the relevant “public interestiteria. These include the strength
and competitiveness of media businesses indigetiodihe State, the extent to which
ownership or control of media businesses in theeS¢aspread amongst individuals
and other undertakings, the reflection of a diwgrsf views, and market shares. The
Authority must form an opinion as to how the apgtion of the relevant public
interest criteria should affect the exercise ofltirister’s powers in relation to a
media merger, and inform the Minister of its opmibrequested. The Minister must
publish a statement of the reasons for making adgravithin two weeks.

The Act provides a right of appeal to the High Gagainst a determination by the
Authority for any of the parties which made theificdtion, where the determination
prohibits the merger or where it attaches cond#tiohhe appeal must be made within
one month, or longer in the case of a media mergke appeal may involve any

issue of fact or law, and the court is obliged étedmine the appeal within two

months so far as is practicable. The High Courg aranul the determination, confirm
it or confirm it subject to modifications. An aglenay be made against a decision of
the High Court to the Supreme Court, but only @uestion of law. It appears that a

prohibition order by the Minister in the case aohadia merger may not be appealed.
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The Minister must lay an order regarding a mediagerebefore the Oireachtas, and it
is subject to an annulling resolution within 21 glayf either House does annul the

order, then the original determination of the Auttyostands.

The Act provides for the enforcement of any comreitts given to the Authority by
the parties to a merger, or determinations of th&hérity or orders of the Minister.
The Authority, or any other person, may apply t® ¢burt for an injunction to
enforce any of these. Further, there is provisorpenalties where a commitment,
determination or order is not complied with (a fare/or imprisonment, and

continuing fines).

The Minister may make an order, no more than ongsaag, increasing the threshold
amounts for notifiable mergers, based on relevaomh@mic data. An order requires a

confirming order of the Oireachtas.

The Act also provides that all mergers which falbe considered under the Act must
be cleared in accordance with the provisions ofAtie notwithstanding the
provisions of certain other Acts, which may requirat a certain act or acts which
comprise a merger require either to be sanctionéd loe the subject of any form of
registration of a resolution passed by one or mogertakings.

While the Mergers Act was repealed, its provisimese retained so that a merger
notified under that Act, before the commencemerthefpresent Act (1 January

2003), will be dealt with under the 1978 Act. biddion, every merger prohibited,
either absolutely or on specified conditions, urttier1978 Act will continue to be

prohibited indefinitely, unless the Minister desde the contrary.

The powers of the Authority in relation to mergevestigations are the same as those
regarding the rules of competition (appointing aued officers to inspect premises
and records, compelling the attendance and cooperait withesses, etc.). This
applies also to the powers of the Minister to madgulations and orders. The
requirement on the Authority to prepare and pukdislannual report covers its
activities in respect of merger control. The reguoient on the Minister, under the

1978 Act, to publish an annual report on mergermitonger applicable.
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The Minister has made three orders in relation éogars under the 2002 Act, as
follows:

(a) the commencement date for the merger provisionsappsinted as 1 January
2003, under the Competition Act, 2002 (Commencejr@rder, 2002 (S.I.
No. 199 of 2002);

(b) the merger provisions are applied to all mergermsoguisitions in which one
or more of the undertakings involved carries onealia business in the State,
regardless of the turnover of the undertakingslvea under the Competition
Act, 2002 (Section 18(5)) Order 2002 (S.I. No. 2002); and

(c) the fee for a merger notification is prescribe€@900, under the
Competition Act 2002 (Notification Fee) Regulatid®2@02 (S.I. No. 623 of
2002).
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THE FAIR TRADE COMMISSION/RESTRICTIVE PRACTICES
COMMISSION, 1953 - 1991

MEMBERSHIP OF THE COMMISSION

The Fair Trade Commission was constituted withatffieom 12 June 1953. It was re-
named the Restrictive Practices Commission in 18i@,re-named again the Fair
Trade Commission in 1987. The original memberppayged in 1953, all full-time
permanent members, were:

J. C. B. McCarthy, Chairman; F. Vaughan Buckley andl. Walsh, Members.

The successive Chairmen, all full-time, were:

J. C. B. McCarthy, June 1953 to March 1955;
P. O Slattara, March 1955 to March 1965;

J. A. O’'Dwyer, March 1965 to April 1970;

John J. Walsh, April 1970 to May 1978;

Nial MacLiam, May 1978 to October 1982;
Hugh McGloinn, October 1982 to January 1986;
Myles O’Reilly, February 1986 to April 1991;
Patrick Lyons, May 1991 to September 1991.

The permanent Members, part-time unless otherviégeds were:
F. Vaughan Buckley (full-time), June 1953 to Decemi®68;
John J. Walsh (full-time), June 1953 to Decemb&i919

Fred Hall, January 1960 to March 1965;

David O’'Mahony, April 1965 to April 1970;

John Coleman, March 1969 to May 1973;

Patrick Lyons, April 1970 (part-time) and Octob®&73 (full-time) to March 1991);
Charles McCarthy, May 1973 to October 1985;

Eamon Rohan (full-time), May 1986 to December 1988;

Pat Massey (full-time), November 1990 to Septenil9&n;
Myles O’Reilly, May 1991 to August 1991,

Eamonn Carey (full-time), May 1991 to Septemberl199
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Temporary part-time members were:

Catherine Brock, 1968 (enquiry into bovine hided skins);
Mary Byrne, 1970 (enquiry into grocery goods);

J. A. Geary, 1972 (enquiry into iron and steel gira

William Tormey, 1980 (enquiry into conveyancing audVertising by solicitors).

Chairmen(year of appointment)

J. C. B. McCarthy (1953), formerly Department afistry and Commerce.

P. O Slattarra (1955), formerly Assistant SecretBgpartment of Industry and
Commerce.

J. A. O’'Dwyer (1965), formerly Assistant Secretddgpartment of Industry and
Commerce.

John Walsh (1970), formerly Chairman of the Indas®evelopment Authority.
Nial MacLiam (1978), formerly Assistant Secretamthe Department of Industry,
Commerce and Energy.

Hugh McGloinn (1982), formerly Assistant Secreteryhe Department of Trade,
Commerce and Tourism.

Myles O’Reilly (1986), an accountant and businessma

Patrick Lyons (1991), a member of the Commissiomfi.970.

Permanent Membelyear of appointment)

F. Vaughan Buckley (1953), a senior counsel.

John Walsh (1953), formerly a member of the Indalsbevelopment Authority.
Fred Hall (1960), an accountant.

David O’Mahony (1965), professor in the Economi@pBrtment, University
College, Cork.

John Colemen (1969), a barrister;

Patrick Lyons (1970), lecturer in Economics at ityilCollege, Dublin.

Charles McCarthy (1973), a barrister and a lect(la¢er professor) in the
Department of Business Studies, Trinity Collegebibu

Eamon Rohan (1986), formerly a Principal Officethe Department of Industry and
Commerce.

Pat Massey (1990), formerly a lecturer in econopraoseconomic consultant, and an

employee of the New Zealand Treasury.
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Eamonn Carey (1991), formerly a Principal Offiaethe Department of Industry and
Commerce.

Myles O’Reilly (1991), formerly Chairman of the Fdirade Commission.

Temporary Member§ear of appointment)

Catherine Brock (1968), a lecturer in economicsratity College, Dublin.

Mary Byrne (1970), Principal of the School of Comogeand Retail Distribution,
Dublin.

J. A. Geary (1972), a solicitor.

William Tormey (1980), a judge of the District Cour

While the Chairman has always been a full-time agpe, on a number of other
occasions the other one or two members have bettima members, as were any
temporary members appointed for particular engsliriehis arrangement inevitably
tended to slow up procedures. At no time werectiheore than three permanent
members of the Commission, including the Chairnadthpugh up to four members
and the Chairman were permitted under the 1953 48d 1987 Acts. Indeed, there
were times when the Commission consisted of ordyGhairman and one member,
particularly during 1989 and 1990.
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ANNUAL REPORTS OF THE COMMISSION

Under the 1953 Act, the Fair Trade Commission wash year, required to make to

the Minister for Industry and Commerce a repoit®proceedings, and the Minister

was required to lay the report before each HousbeoOireachtas, that is the report

was to be published. Accordingly, annual repomrsenpublished from 1953 to 1971,

as follows:

1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966
1967
1968
1969
1970
1971

Pr 2282
Pr 2886
Pr 3346
Pr 3944
Pr 4450
Pr 4923
Pr 5385
Pr 5857
Pr 6456
Pr 7025
Pr 7628
Pr 8194
Pr 8910
Pr 9542
Prl 143

Prl 850

Prl 1298
Prl 1878
Prl 2509.

There was no provision in the 1972 Act for the Retste Practices Commission to

produce an annual report, though the Examiner sfriRéve Practices was required

to make an annual report to the Minister, andw@s published. The Commission

decided, however, that it would furnish a statenodnis activities for inclusion in the

Examiner’s reports. Accordingly a statement ofggthacipal activities of the

Commission during 1972 was included as an Appetadike first annual report of the

Examiner, for 1972 — Prl 3585. No report from @@mmission in respect of 1973
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was published in the second annual report of thentixer, nor was one apparently

published elsewhere.

From 1974 onwards, however, an annual report wassfued by the Commission to
the Minister, and these reports were publishedk®as:

1974 Prl 5005

1975 Prl 5378

1976 Prl 6380

1977 Prl 7086

1978 Prl 8066

1979 Prl 8861

1980 Prl 9936

1981 PI 734

1982 Pl 1553

1983 Pl 2464

1984 PI 3275

1985 Pl 4188

1986 Pl 4992

1987 PI 5877

1988/89 ---*

1990 PI 8303

1991 PI 8782.**
* Pressure of work made it necessary to submitrepert for the two years 1988 and
1989. No Pl number appears to have been allocated.
** The report of the Commission for the periodrfrd January to 30 September 1991
was included as an Annex to the first annual repbitie Competition Authority for
1991 — PI 8782.
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FAIR TRADING RULES

The Commission could publish, on its own initiatatefollowing representations
from a trade association, Fair Trading Rules (I&tgr Practice Rules) which, in the
opinion of the Commission, represented fair tradiogditions in respect of the
supply and distribution of any kind of goods (irdilng ancillary services). These
Rules did not have the force of law, but the Acvided that, if the Rules were not
being observed, the Commission had to report tdtiméster who could make an

Order which, if confirmed by the Oireachtas, wogide legal effect to the Rules.

Given the number of complaints when the Commistoi office, and the time
needed to hold an enquiry and make an order, theedure of Fair Trading Rules
enabled the Commission to establish certain stalsdhat discouraged undesirable
restrictions over a fairly large number of produmtsl trades in a relatively short time.
The Rules also constituted a means of educatigrebsuasion, and they were
somewhat exploratory in character from the viewpofrthe Commission. Besides
publishing draft Rules and inviting comments omthéhe Commission sometimes
held public sessions to hear submissions by intmlggarties. Some Rules were made

after Orders were made, while others were followg@nquiries and Orders.

Each set of Rules was designed to cope with digtabal features which were
specific to a particular class of goods, and sy thénibited differing provisions.

There were standard rules in a number of cases sales were slightly modified

from the standard rules, and a few showed markiéereinces. The Rules contained a
Preamble whichinter alia, defined the goods involved and stated that they

represented, in the opinion of the Commission,tfailing conditions

Between 1953 and 1963, sets of Rules were madspect of the supply and
distribution of the following 22 commodities:

1. Ropes, Cordage and Twines (1953).

2. Nails and Screws (1953).

3. Tableware (Earthenware and China) (1954).

4. Cutlery, Spoons and Forks (1954).
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5. Entry into the Retail Trade in Petrol (1954). (Bked as from 25 July
1962).

6. Electric Light Bulbs (1954).

7. Sole Leather (1954).

8. Files and Hacksaw Blades (1954).

9. Dry Batteries (1954).

10. Carpets, Carpeting and Floor Rugs (1954). (Revaeisdtom 1 April
1958).

10a. Carpets, Carpeting and HRugs (Revised, 1958). (Revoked as
from 16 July 1958).

11.Household Textiles (Non-Woollen) (1955).

12.Coal (1955).

13. Aluminium Hollow-ware (1955).

14.Perambulators, Folding-Cars and Sun-Cars (1957).

15.Pedal Bicycles, Spare Parts and Accessories (1957).

16. Entry into and Trade in the Co-operative Wholeg&akdribution of
Grocery Goods and Provisions (1957). (Revokedams 21 June
1960).

17.Supply of Alcoholic and Non-Alcoholic Apple Drink3uices and
Concentrates to Wholesalers (1957).

18.Razor Blades (1958).

19. Cigarettes (Maintenance of Resale Prices by a Metwifer) (1958).

20.Entry into and Trade in the Sale and/or Repair ofdv Vehicles
(1959). (Revoked as from 1 March 1962).

20a. Entry into and Trade in the Sale and/or Regfdviotor Vehicles

(1962).

21.Entry into the Wholesale Trade in Domestic Eleetri@oods (1960).

22.Collective Restrictions affecting the Supply andgtilbution for Resale
of Proprietary Household Remedies, Infant and iovabods, Non-

Alcoholic Health Drinks and Toilet Preparations 3%

There were standard rules in a number of cases sales were slightly modified,
and a few showed marked differences. In geneeaéttvas an outright prohibition

of:.
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(a) unfair discrimination in the terms accorded to jasers of the same class;

(b) the withholding of goods because a supplier wasamoember of, or
approved by, a trade association;

(c) unfair limitations on entry to trade;

(d) resale price maintenance, both individual and ctlte;

(e) collective price fixing;

() tied sales and exclusive dealing arrangements; and

(9) territorial division of markets.

The Rules generally provided for freedom of entéryhte trade, and freedom to
compete fairly. By and large, they provided thetresupplier might prescribe terms
and conditions, on which he was prepared to magpl®s available, which were
necessary in the interests of efficiency and ecgniondistribution. These terms and
conditions had to allow a reasonable opportunitypirsons to enter the trade, both
wholesale and retail, and they had to be appliedtaojy. A supplier had to be able
to act independently in deciding his channels anch$ of supply without being
constrained or influenced by any restrictions psgabby a trade association. On
occasion, the Rules specified that certain inforomashould be furnished to the
Commission, on request, such as particulars whpplies were withheld, or a
statement of the supplier’s terms and conditions.

In the case of coal, the Rules (No. 12) includeztid arrangements for import

prices, whereby an association of importers wamijiexd to engage in collective
bargaining with a state organisation in a coal upg country. The Rules regarding
perambulators (No. 14) and bicycles (No. 15), vaherter than the standard, but they
permitted the withholding of supplies from any gaddvertising the supplier’s
suggested price in close conjunction with his owog) or selling an item at or below
the purchase price.

The Rules for cigarettes (No. 19) permitted indidbtresale price maintenance by a
manufacturer, who had requested the Rules durpegiad when his cigarettes were
being used by some retailers as loss leaders eomthgtressure was being exerted to
get him to apply sanctions on the price-cutterse Rules permitted the manufacturer

to maintain his own resale prices, if necessarwiblydrawal of supplies, but it did
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not permit collective price maintenance. Latee, tanufacturer was unable to
enforce the conditions of sale, including the rightvithhold supplies, and withdrew
them. The Commission held to its view that collextesale price maintenance was
not desirable, and it did not amend the Rulesltwathis.

Following a review of the Motor Cars Order in 1988 Commission made Rules to
ensure certain minimum standards as a conditiotheosupply of motor vehicles
(No. 20), otherwise supplies could be withheld.e Rules laid down a minimum size
of premises and minimum levels of equipment, aed firovided that at least one
trained mechanic should be employed. They didoeanit the specification of
minimum standards for the supply of parts and aaréss. These Rules were
replaced after three years by another set of RiMes20A), which did not make any

major changes.

The first set of Rules in respect of carpets agd (No. 10) was made in 1954, and it
followed the standard approach. When it becama that one manufacturer was
fixing his terms of supply at levels that effectivexcluded new entrants to the
wholesale trade, revised Rules (No. 10A) were miad®58 revoking the previous
Rules. The revised Rules prescribed quantity $ifat purchases by wholesalers.
Following further complaints about breaches offges, rather than reporting the
breach to the Minister to make an order enforchegRules, because of substantial

legal doubts, a public enquiry into carpets wasoanoed in October 1958.

Under the Act, the Commission was required to kbemperation of Rules under
review. These reviews involved consideration dfrsissions in response to press
advertisements, discussions with manufacturerdraders, and in some cases visits
to traders by officers of the Commission to as@eti@ading conditions. Generally
speaking, the Commission found that the Rules wpegating satisfactorily.

The last set of Fair Trading Rules was made in 198&spite the fact that Fair
Practice Rules could be made by the Commissionruihdel 972 Act, on the
recommendation of the Examiner or at the requeattcdde association, but no
longer on its own initiative, no such Rules wererawnade. In the 1978 report of the

Commission into Cinema Films (Prl 7260), no ordaswecommended, but Fair
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Practice Rules were. At the request of the Examdraft Rules were published in
October 1979. In May 1982, the Commission annoditicat it had decided not to
make Rules, due to the lack of consensus in tlde tr&lo Order was made to give
legal effect to any of these Rules, though someweplaced by an Order following

an enquiry by the Commission. All Rules were régedy the 1991 Act.
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REPORTS OF ENQUIRIES, ORDERS MADE AND REVIEWS OF ORDERS
UNDER THE 1953 ACT

Under the 1953 Act, as amended, the Commissiorewgmwered to hold public
enquiries into the supply and distribution of amydkof goods (including ancillary
services) and to furnish a report of its findinggh recommendations, to the
Minister, who might make an Order giving effecthe recommendations. While
enquiries were held in public, private sessiondctbe held to avoid the disclosure of
information which might injure legitimate busingsterests. Private sessions dealt
with, in particular, the accounts of the partiegined. The operation of Orders had
to be kept under review by the Commission, andeutite 1959 amending Act,
special reviews could be held into the operatioaxating Orders. All reports were

published.

Reports of Enquiries

Enquiry into the conditions which obtain in regéodhe supply and distribution of
RADIO SETS AND ACCESSORIES. 1954. (Pr 2660).

Enquiry in relation to the supply and distributi@hBUILDING MATERIALS AND
COMPONENTS. 1954. (Pr 2841).

Enquiry into the conditions which obtain in regémdhe supply and distribution of
MOTOR VEHICLES, TYRES, OTHER SPARE PARTS AND ACCESRSIES.
1956. (Pr 3034).

Enquiry into the conditions which obtain in regémdhe supply and distribution of
GROCERY GOODS AND PROVISIONS. 1956. (Pr 3722).

Enquiry into the conditions which obtain in regéodhe supply and distribution of
PROPRIETARY AND PATENT MEDICINES AND INFANT FOODS RD
MEDICAL AND TOILET PREPARATIONS. 1956. (Pr 3926).
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Enquiry into the conditions which obtain in regéodhe supply and distribution of
CARPETS, CARPETING AND FLOOR RUGS. 1959. (Pr 5175

Enquiry into the conditions which obtain in regémdhe supply and distribution of
MOTOR SPIRIT AND MOTOR VEHICLE LUBRICATING OIL withspecial
reference to exclusive dealing arrangements foretealing of these products. 1961.
(Pr 6000).

Enquiry into the operation of resale price maintex@ain the supply and distribution
of COOKERS AND RANGES. 1961. (Pr 6293).

Enquiry into the operation of resale price mainte@ain the supply and distribution
of WOMEN'S NYLON STOCKINGS AND HAND KNITTING YARNS. 1962.
(Pr 6679).

Enquiry into restrictive trade practices affectswupply and distribution and
involving, inter alia, arrangements, agreementsnaterstandings between retailers,
made at the instance of retail trade associatishigh affect or are capable of
affecting the retail prices of INTOXICATING LIQUORND SOFT DRINKS.

1965. (Pr 8591).

Enquiry into the conditions which obtain in regéodhe supply and distribution to
retailers of JEWELLERY, WATCHES AND CLOCKS. 1967Pr 9820).

Enquiry into conditions which obtain in regard e tsupply and distribution of
BOVINE HIDES AND SKINS. 1969. (Prl 1050).

Enquiry into conditions which obtain in regard e tsupply and distribution of
CERTAIN ELECTRICAL APPLIANCES AND EQUIPMENT. 1970(Prl 1150).

Enquiry into the conditions which obtain in regémdhe supply and distribution of
MOTOR SPIRIT insofar as they affect the nature gravth in numbers of motor
spirit retail outlets. 1971. (Prl 1931).
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Enquiry into the conditions which obtain in regéodhe supply and distribution of
GROCERY GOODS FOR HUMAN CONSUMPTION excluding frefshit, fresh
vegetables, fresh and frozen fish, fresh milk,Hreseam, ice cream, intoxicating
liquor and soft drinks. 1972. (Prl 2517).

Enquiry into the conditions which obtain in relatito the supply and distribution of
IRON AND STEEL SCRAP. 1972. (Prl 2785).

Restrictive Trade Practices Orders

Following the enquiries and reports by the Comroissinder the 1953 Act, the
Minister made Orders in all but three of the cas&&edicines, Bovine Hides and
Skins, and Iron and Steel Scrap. Some Orders latmeamended. The Orders were
as follows:

Restrictive Trade Practices (Radios) Order, 1955l. No. 102 of 1955).

Restrictive Trade Practices (Building Materialsgd@r, 1955. (S.I. No. 187 of 1955).
Restrictive Trade Practices (Motor Cars) Order,61965.1. No. 86 of 1956).

Restrictive Trade Practices (Groceries) Order, 1956I. No. 332 of 1956).

Restrictive Trade Practices (Groceries) Order, 1@s6endment) Order, 1958. (S.I.
No. 163 of 1958).

Restrictive Trade Practices (Carpets) Order, 1960L. No. 59 of 1960).

Restrictive Trade Practices (Motor Spirit and Mot@hicle Lubricating Oil) Order,
1961. (S.l. No. 294 of 1961).

Restrictive Trade Practices (Motor Spirit and Mot@hicle Lubricating Oil) Order,
1961 (Amendment) Order, 1962. (S.l. No. 62 of 1962
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Restrictive Trade Practices (Cookers and RangedprQ1962. (S.I. No. 117 of
1962).

Restrictive Trade Practices (Hand Knitting Yarnsii€, 1962. (S.l. No. 197 of
1962).

Restrictive Trade Practices (Intoxicating Liquodaon-Alcoholic Beverages)
Order, 1965. (S.I. No. 232 of 1965).

Restrictive Trade Practices (Jewellery, WatchesG@ndks) Order, 1968. (S.I. No.
80 of 1968).

Restrictive Trade Practices (Electrical Applianaad Equipment) Order, 1971. (S.I.
No. 151 of 1971).

Restrictive Trade Practices (Electrical Applianaad Equipment) (Amendment)
Order, 1971. (S.l. No. 313 of 1971).

Restrictive Trade Practices (Motor Spirit) Orded72. (S.I. No. 150 of 1972).

While there was an enquiry in 1972 into certaincgry goods under the 1953 Act,
the ensuing Order was made under the 1972 Acth@es).

Reports of Enquiries, and Orders Made, 1953 to 1972

Following an introduction, the reports of enquirtesscribed the conditions in the
trade, including its structure and trade associatiavolved, and described the
complaints made, for example, concerning an apprtigesystem of traders and
resale price maintenance. The Commission therptred its conclusions and
recommendations, and, generally, recommended thedbOrder to be made by the
Minister. The Appendices contained a list of w#ses, copies of any submissions
made, and other information, such as statistici sterelation to the trade. The later

reports also contained a list of appearances taf tegresentatives.
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The Commission usually concluded that a trade #stsmc had tried to limit the
admission of newcomers to the trade so as to cerifi@ distribution of products to
limited channels in order to lessen competitior #rat most forms of price
maintenance and price fixing were contrary to thblig interest. The form of Order
recommended by the Commission, with some variatiomstained prohibitions on
horizontal price fixing, collective and individuadsale price maintenance, blacklists
and boycotts, the withholding of goods by supplidiscrimination in terms of
supply, restricting entry to the trade, and ongheparation by an association of lists

of approved or non-approved traders.

Two reports were concerned solely with the questiforesale price maintenance
(cookers and ranges (1961) and nylon stockingshand knitting yarns (1962)).
There were two reports into grocery goods (195618%2), and two also into motor
spirit (1961 and 1971).

In the case of medicines and infant foods (19%®) Minister considered that the
circumstances of the trade in chemists’ goods didvarrant the making of an Order.
At an early stage in this enquiry, the right of @@mmission to enquire into what was
claimed to be a profession was challenged in thetsowhich decided that the
Commission was entitled to enquire into the busiragsivities of the professions, but
it could not investigate entry to trade, which wastrolled by the profession. (Six
years later, in 1963, the Commission made FairifigaRules (No. 22) relating to
toilet preparations, proprietary household medgimad infant and invalid foods,
prohibiting collective action to enforce limitati®of supply and the maintenance of

prices).

In the case of bovine hides and skins (1969), tirestér decided that the public
interest did not require that he should make areOrd

The enquiry into the supply and distribution ofrirand steel scrap (1972) differed
somewhat from the other enquiries. The enquirgafoom complaints from a
supplier of scrap iron and steel in Northern Irdlabout the activities of Irish Steel
Holdings Ltd. ISH was a State-owned company aretaipd the only steel company

in the State. The market was protected and expa@ts strictly controlled, so that
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ISH was essentially the only purchaser of ferrauwas There was effectively only
one merchant supplier of scrap in the State. Térr@ission concluded that the price
structure of ISH for purchasing scrap representiednaidable and unnecessary
barrier to entry into the scrap trade, had fosteretbnopoly in merchant scrap sales
to the company and had served to create a situatich had seriously impeded free

and fair competition.

The Commission recommended that the graduated scade of ISH should be
terminated, and made detailed proposals for amaltiiee structure which should
assist smaller scrap merchants. It also recomnaetedmination of the appointment
to the Board of ISH of the Chairman of the main chant supplier of scrap. The
Commission, however, did not recommend the makfrapndOrder, since the
recommendations related to the policies and prest a State-owned company, and
it did not feel that an Order would be necessagetmre the compliance of ISH with
the recommendations if the Minister accepted thé&iH indicated that it had

accepted the recommendations in relation to thplgugd scrap.

Thus there were 16 reports of enquiries by the Cmsion, and 13 Orders were made
by the Minister. One of these, the 1973 Grocelieger, was made under the 1972
Act, and there was also a Groceries Order mad856.1 There were also two Orders
made in respect of Motor Spirit (1961 and 1972)sdme cases, an amending Order
was made to the original Order — Groceries (198®)or Spirit and Lubricating Oll
(1961) and Electrical Appliances and Equipment (397

The most important prohibitions in the Orders frb@b5 to 1972 were:

(a) discrimination (or unfair discrimination), includjrprice discrimination, as to
the terms and conditions of supply to purchasetkartrades concerned,
unless such discrimination was necessary in tlegasts of efficiency and
economy in production and distribution or was neaggin the legitimate
interests of the supplier’s business, and provtlatsuch terms and
conditions were applied in an equitable mannetltpesisons seeking
supplies;

(b) resale price maintenance by an individual supplier;
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(c) collective resale price maintenance and colledikiag of suppliers’ selling
prices;

(d) collective coercion of suppliers to withhold supgliboycotts) or to
discriminate in terms of supply;

(e) agreements, arrangements or understandings fautipese of restricting
entry to a trade;

(f) lists of approved traders prepared by associatmngsnisations or other
combinations;

(g) agreements by two or more retailers not to purcgases from a supplier
because the supplier sold goods to a particulaiieebr class of retailer.

Some orders solely prohibited individual and/ollexiive resale price maintenance.

Several Orders did, however, permit an individugdgier to withhold goods from a
person who resold goods at a price greater thamthx@mum resale price specified by
the supplier. They also permitted the withholdafigjoods which were resold at or
below the purchase price, or at a price so liteva the purchase price as materially
to injure the supplier’s legitimate business ingese In the latter case, the supplier
had to notify the Commission, which could then stigate the withholding of goods.

In the case of groceries, the supplier was requogaovide a copy of his terms and
conditions to any person engaged in or proposirengage in the trade. The
Commission was enabled to obtain a copy of thegexna conditions, which it could
investigate, and it could require alteration ofsthe The Motor Spirit Orders
contained provisions unique to the motor spirit Aricating oil trades, including
provisions relating to solus retailers who soldyamte brand of motor fuel and to
mixed brand retailers. There were also provisiegarding the acquisition or
construction of oil company owned motor spirit &as. The Motor Spirit Order of
1972 prohibited the operation of further companyieds stations for a three-year

period. The Grocery and Motor Spirit Orders argcdbed at greater length below.
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Reports on the Operation of Orders

Under the 1953 Act, the Commission kept under wevie operation of Orders, and
it issued four reports of formal reviews, which e@ublished as follows:

Report on the operation of the Restrictive Tradectces (Motor Cars) Order, 1956.
1958. (Pr4672).

Report on the operation of the Restrictive Tradeciees (Radios) Order, 1955.
1959. (Pr 4915).

Report on the operation of the Restrictive Tradeciees (Building Materials) Order,
1955. 1959. (Pr 5336).

Report of a Review of the operation of Orders netpto the supply and distribution
of Groceries. 1966. (Pr 8896).

The reviews were undertaken in private, and thevsiere sought of trade
associations and individual retailers and othesqes in the trade (wholesalers and
suppliers). Written submissions from interestedipa were published as an
Appendix to the reviews, and these submissions dismissed by the Commission,
which also gave its observations on the issuesdaitn each case, the Commission
concluded that amendment of the relevant Order dvoat be justified at that time.

In the case of the Groceries Order, in particulavas stated that the grocery trade
was undergoing important changes and sufficiendgrarends had not then emerged

which would indicate the nature of the amendmehts)y, which would be required.
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REPORTS OF ENQUIRIES, REVIEWS AND STUDIES, AND ORDERS
MADE, UNDER THE 1972 ACT, AND OTHER LEGISLATION

A feature of the implementation of the 1972 Act st there were several Orders
and amendments to Orders relating to Grocery Gandgo Motor Spirit, but only
one Order was made following an enquiry into oti@rds and services, and this was
not confirmed. An Order could not be made as alre$ a study by the Commission
under the Act. Following enquiries and studiestimer areas, however, legislation
was enacted, sometimes by Ministers other thaiihester for Industry and
Commerce, and non-legislative developments occumneaccasion. The Minister
was enabled, under the 1987 amending Act, to makerder without a preceding
enquiry by the Commission, and this was done inaase, but was not confirmed.

Another feature of the period from 1972 to 1987 wesinvolvement of the Examiner
of Restrictive Practices in implementing the Abt.particular, the Commission
generally could not hold an enquiry except at #wguest of the Examiner or at the
request of the Minister transmitted through therkixeer. Studies and analyses could
be undertaken on the initiative of the Commisstbough the Minister could request

a report of such studies and analyses directly fterCommission.

Because there were several enquiries into the reasanentioned above, grocery
goods and motor spirit, it is convenient to grolgse together for the period before
and after 1972, and then to list the other enquisied studies undertaken by the

Commission, and subsequent legislation.
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GROCERIES — REPORTS OF ENQUIRIES AND ORDERS MADE,
1956 TO 1991

Groceries Enquiries

Enquiries had been held into the grocery tradeOttland 1972, and there was a
review of the Groceries Order in 1966. The subsetjanquiries into grocery goods
were as follows:

Special Review by means of public enquiry of therapion of Articles 2 and 3 of the
Restrictive Practices (Groceries ) Order, 1973mesnded by the Restrictive
Practices (Groceries) (Amendment) Order, 1973.519Prl 5274).

Enquiry into the Retail Sale of Grocery Goods Befowost. 1980. (Prl 9428).
Report of Review of Restrictive Practices (Grocgri@rder, 1981. 1987. (Pl 4678).
Report of the Review of the Restrictive Practid@sogeries) Order, 1987. 1991.

(P1 8304).

Groceries Orders

Following enquiries, Groceries Orders were madidis6 and 1958. Subsequent

Orders were as follows:

Restrictive Practices (Groceries) Order, 1973. ($ol 49 of 1973).

Restrictive Practices (Groceries) (Amendment) Qriigr3. (S.l. No. 287 of 1973).

Restrictive Practices (Groceries) (Amendment) Qrii@v8. (S.I. No. 82 of 1978).

Restrictive Practices (Groceries) (Amendment) (3dOrder, 1978. (S. I. No. 336 of
1978).
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Restrictive Practices (Groceries) Order, 1981I. (. 69 of 1981).

Restrictive Practices (Groceries) Order, 1981 (Admeent) Order, 1986. (S. I. No.
329 of 1986).

Restrictive Practices (Groceries) Order, 19871. (&. 142 of 1987).

Groceries - Reports of Enquiries and Orders Made

The 1956 Enquiry

The report of the first enquiry into grocery goaohsl provisions was published in
1956. The main areas considered by the Commisgtoe resale price maintenance,
both individual and collective, stamp trading, g@adrms including quantity
discounts, control of entry into the trade, vanlitng (travelling shops), and collective
fixing of prices and discounts, and it outlined fbem of Order which it

recommended.

The 1956 and 1958 Orders

The main Order was made in 1956, and some prowsi@ne amended in 1958, and
both Orders came into operation in 1958. The Grdpplied to grocery goods and
provisions, that is foodstuffs, with some excepséicend household necessaries which
were ordinarily sold in grocery and provision shagrsd it covered suppliers,
wholesalers and retailers. The exceptions were,floheatenmeal, bread, flour
confectionery (other than biscuits), mineral watéessh fruit, fresh vegetables, fresh

milk and cream.

The Orders prohibited individual and collectivealesprice maintenance, but

provision was made whereby a supplier might witbisalpplies of his branded
products from a retailer who sold, or offered fesale, the goods at a price equal to or
less than a wholesale price notified by the suppdied failed to give to the supplier

an acceptable undertaking to discontinue doingls@ddition, a supplier could
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withhold supplies from a retailer who advertisedimplayed the supplier’s indicated

or recommended price in close conjunction with tleédiler’'s own price.

The 1956 Order provided that an individual suppdiguld decide his own terms and
conditions, including the size and frequency ofeosd based on the interests of
efficiency and economy or which were necessaryigeal that these were applied
equitably. A statement of terms and conditions toaoke supplied on request to a
trader or to the Commission.

In addition, the Orders prohibited the collectiarfg of suppliers’ and wholesalers’
selling prices, and it stated that a supplier®nemended price was not binding as a
minimum price. They prohibited the withholdinggdods from persons not approved
by a trade association, and the coercing of a serpm wholesaler to withhold
supplies. There were also prohibitions on unfaciimination by a supplier or
wholesaler (except on the grounds of creditwortsgieon restricting entry to the
trade, on lists of approved traders, and on pravgrboperative societies from
engaging in the supply and distribution of goo@&s a result of the last provision,

the Fair Trading Rules relating to cooperative wBkale societies were revoked in
1960).

The amending Order in 1958 made a substantiab#lberto the provisions allowing

an individual trader to decide his terms and coonlét of supply. The supplier was
permitted to divide wholesalers and/or retailets separate classes, provided that the
division was fair and was applied without unfaisaimination. The terms and
conditions had to be provided on request to a tradé/or the Commission. The
Order also provided that, where the Commissionidensd that the division or the
rates of discount were unfair, the supplier haoh&ke whatever alterations were
required by the Commission. As a consequenceyrtttabition of unfair

discrimination was revoked. In addition, the psien on the prohibition of lists of
approved traders was replaced by a provision pitiighlists designed to boycott any

person or to adversely affect the terms of supplgrty person.
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Review of the Orders

The Commission kept the operation of the Ordereurgview. In the 1961 Annual
Report, for example, it noted the revolution intklmitive methods, which had spread
to Ireland from America and Europe, especiallydlation to the grocery trade. It
also mentioned the formation of a “voluntary growpindependent retail grocers
with a wholesaler. In the 1962 Annual Reporteferred to representations made
about widespread sales of butter at less than ddst. Commission considered that
legislation to prohibit this practice would not peat traders from adopting other
forms of sales promotion which would have similéieets. It also stated that, apart
from the administrative difficulties involved in &ulegislation, the imposition of
mandatory minimum prices would mean an interferenitie free enterprise and

competition which would tend to reduce incentivegfficient distribution.

The Commission undertook a formal Review of therapen of the Groceries Order
in 1966. Having examined the Orders in detail,Gloenmission did not consider that
termination of any of their provisions was justifieNor could it usefully recommend
any amendment of the Orders at that time, becduasgrocery trade was undergoing
important changes, and sufficiently clear trends mat emerged which would
indicate the nature of the amendments, if any, whiould need to be made in the
Orders.

The 1972 Enquiry

In December 1970, the Commission announced itgtiote to hold a Public Enquiry
into the conditions which obtained in regard to sheply and distribution of grocery
goods for human consumption, not including fresiit ffresh vegetables, fresh and
frozen fish, fresh milk, fresh cream, ice creanpxicating liquor and soft drinks.
Thus the Enquiry was limited to foodstuffs, andid not deal with a number of
household necessaries covered by the existing Gesd@rders. One reason for this
was that the vast majority of the representatioadarto the Commission about the
conduct of the grocery trade related to foodstu8econdly, the definition of
“household necessaries” in the context of the tradét had developed in the

previous ten years, would have presented diffies)tand would have led to a
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considerable extension of the range of the Enquittyout, in the view of the
Commission, adding significantly to the illuminatiof the issues likely to be under

consideration.

Public sittings commenced in January 1971, ancCthramission’s report was
presented to the Minister in May 1972. The Enquiag held by two permanent
members of the Commission and one temporary memide.report was concerned
mainly with the question of terms and conditionsopply, but it also dealt with
several retailing practices, such as sales belashpse price, trading stamps, private
label brands, claims of “no turnover tax chargedtieemable vouchers, registration
of shops and consumer protection. The Commissogladed that, with the shift in
the balance of power from manufacturers to largeets) there was a need for
Government intervention to provide against unféscdmination and to help correct
competitive distortion without, however, stiflingw initiatives beneficial to

consumers.

The Commission recommended the making of an Otildemnain provisions of which
were as follows:

(a) Suppliers should be allowed to distribute theirduats through whatever
channels they found most satisfactory, that isughowholesalers or direct to
retailers, or both. They should be able to grastalints relating to function,
such as a wholesaler differential, or discountatiad solely to the quantity or
value of purchases. There should be a prohib@iothe aggregated discount
system, under which suppliers calculated discoontthe basis of a
customer’s total purchases from members of a taadeciation.

(b) Every supplier should have written terms and camatit of supply, and all
sales of goods should be made in accordance vagethThese should
include standard terms of supply, available tdratle customers, and also
details of any supplementary terms and creditifasl Supplementary terms
included items such as long term agreements, asiveytand promotional
allowances, special and bonus offers, etc. Supgpdieould grant the same
standard terms to all customers. Quantity terf@y, should be at realistic
levels consistent with the encouragement of efficyeand economy in

distribution. Volume discounts, if any, shouldre&ated not only to total
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purchases in a given period but to the number oftpdo which delivery had
to be made and to the frequency of such deliveries.

(c) A supplier who had supplementary terms should atdithe range of the
allowances and the conditions on which they wegslable. All customers
meeting these conditions should qualify for thepdementary allowance,
though not necessarily at the same time. SupplEmeterms should be
based on objective criteria, and should not baiohs& magnitude as to alter
substantially the standard terms available andldhmnt be set at
unreasonable levels, with the effect of discrimimgagainst any group of
traders. Advertising allowances should be givethenbasis of advertising
done, and should not be used for any purpose ttharadvertising.

(d) The extent of credit should be specified wherewas allowed, as well as any
minimum purchasing requirements which had to betmgqualify for credit.
Credit terms should be the same for all customers@ where the question
of creditworthiness arose.

(e) Every supplier should be required to deposit a afdyis terms and
conditions of supply with the Commission and infatraf any changes made
subsequently. Where the Commission considerechteapplier’s terms and
conditions were unfairly discriminatory towards aw®ction of the trade, the
supplier would have to modify his terms and cowdisi as required. A
supplier should, if requested, furnish a copy sfterms and conditions to any
person engaged in or proposing to engage in tde,tta any organisation
representing consumers and to trade associations.

() Traders should be prohibited from attempting torcesuppliers into treating
them more favourably than on their published terifiaders should be
allowed, however, to request suppliers to change tearms and conditions.

(9) A supplier should not advertise a product being sla price less than the net
purchase price in any medium outside his own presnidNet purchase price
should include all taxes and had to be adjustecaugiso make allowance for
any other promotional devices used by the retaNéich had the effect of
directly or indirectly reducing his selling price$hus a retailer who provided
trading stamps, or did not charge turnover taxukhmclude the cost of these
to himself when reckoning net purchase price. aimsts of products

advertised at prices apparently below net purcpase would be investigated
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by the Commission on request, to determine whetieze had been any
unfair discrimination or breach of terms on thet péthe supplier of the
goods. A supplier should be permitted to withhegplies or to request a
wholesaler to withhold supplies from a retailer wheold or offered goods
for resale at a price exceeding a maximum retakmpecified by the

supplier.

Under the 1972 Act, functions in connection with timplementation and
enforcement of any Order, under (e) and (g) abaeee transferred to the Examiner

from the Commission.

The Commission also commented unfavourably on tam$ of promotion, the use
of trading stamps and the advertising of “no tueraax charged” where no separate
additional charge was made in respect of turnaser it made no formal
recommendations on these, as it regarded them tsrenthat could more suitably be
dealt with by consumer protection legislation.

Trading stamps were dealt with in subsequent latisl — the Trading Stamps Act,
1980 (No. 23 of 1980) — see below. Turnover tag vegplaced by value added tax in
November 1972. The Minister made an Order in Jani@73 entitled the Prices and
Charges (Tax-inclusive Statements) Order, 1973 k&.19 of 1973). This Order
required that all retail prices marked on goodprares displayed or quoted at the

retail level and all charges for services displageduoted should be tax-inclusive.

A suggestion that a system of licensing new ou#lbtauld be introduced was rejected
by the Commission which felt that this would notibéhe public interest. The
Commission made no proposals in respect of madtenis as shelf-loading by
suppliers, private label brands and redeemablehaysc The Commission finally
recommended that most of the provisions of the E%51958 Orders, subject to
changes recommended in this report, should contmoeerate in relation to the

goods covered by their enquiry.
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The 1973 Orders

The 1973 Groceries Order gave effect to the recamdiaténs of the Commission,
and it was made in February 1973. It related txgry goods for human
consumption, excluding fresh fruit, fresh vegetabfeesh and frozen fish, fresh milk,
fresh cream, ice cream, intoxicating liquors, mathevaters and non-alcoholic fruit

drinks.

The Order provided that the supplier must prepateraaintain a statement in writing
of the terms and conditions of sale of grocery goattluding supplementary and
credit terms, if any, and must effect a sale ofdgosubject to those terms and
conditions. Only a general indication of the natand extent of supplementary terms
was required. Discounts could be related to tffereént functions performed by
purchasers or to the quantity or value of the goddiscounts relating to the quantity
or value of single deliveries should take reasomabtount of the costs of such
deliveries and of the different costs of differdetiveries, and, where relevant, the
number of places to which deliveries were madethadrequency of deliveries.

Aggregated rebates relating to a number of sugpliere not permitted.

The terms and conditions should be reasonableslamald not unfairly or unjustly
cause the cessation of business of a wholesatetailer, or prevent entry to the trade
or involve discrimination. Supplementary termswddanot involve discounts which
were substantially larger than the standard temmdstlaey should be determined by
reference to objective criteria, related to peragatincreases in purchases, where
possible. They could be made available to diffepemchasers at different times.

Details of supplementary terms must be furnishatiédExaminer on request.

A supplier was required to furnish a copy of théten terms and conditions to the
Examiner, and of later amendments, as well asyeaisting or prospective
wholesaler or retailer on request. If the Examuowrsidered that the terms and
conditions constituted unfair discrimination, thgplier was required to make such

amendments as the Examiner specified.
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The Order prohibited a retailer from advertisingagry goods at a price less than the
purchase price, after taking account of discountsesale and purchase, but this did

not apply to advertising where the goods were ém sa

A wholesaler or retailer was prohibited from inchgia supplier to sell grocery goods
on terms and conditions different from those invilmgten statement, but a purchaser

could request a supplier to alter the terms or ttimms.

A wholesaler or retailer who imported goods inte 8tate had also to furnish to the

Examiner a statement of the terms and conditioqmiofhase.

Advertising allowances to wholesalers or retaileese prohibited.

Where the Examiner suspected that goods were Beidat less than the purchase
price, he could investigate the terms and conditmmwhich they were purchased by
the retailer .

Goods could be withheld from a retailer who solenthabove a maximum price
specified by the supplier, until the retailer uriddek not to exceed the maximum

price.

The 1956 and 1958 Orders were extended to apgyotmery goods to which they did
not previously apply, e.g. flour and bread. A nembf the provisions of the earlier
Orders were declared not to apply to grocery goddsis the 1956 and 1958 Orders
applied in total to household necessaries, butthese outside the scope of the 1973
Order. Many provisions of the earlier Orders stgplied to foodstuffs, as did the
whole of the 1973 Order.

Finally, there was an amending Order in OctobeB1%hich amended part of an
Article in the 1973 Order relating to the equitaajgplication of any quantity or
volume discounts allowed by suppliers in the cdgb@sizes and numbers of
deliveries of goods.
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The 1975 Report

The Examiner forwarded a report of his investigaii@o the operation of the Order
to the Commission in November 1974 and he recomeetitht the Commission

hold a Special Review of Articles 2 and 3 of thel€@r Article 2 defined the various
terms in the Order, including the “grocery goodsVered by it, and Article 3 related
to suppliers’ terms and conditions. The Examimeratuded that Article 3 could not
achieve the main purpose for which it was desigaduch, in his view, was to
increase the drop size of deliveries. He statatighforcement had been impeded by

powerful purchasers.

The Review was carried out by means of a publicigpgluring 1975, and the
Commission’s report was sent to the Minister in @aber 1975. The report of the

Examiner was included as an Appendix.

The Commission recommended an amendment of A&itbeexclude fresh and
frozen meat from the scope of the Order. It cometuthat proprietary medicines did
not come under the definition “grocery goods fomlam consumption”. It determined
that other products should not be excluded fromQhder, that is pigmeat products,
fresh and frozen poultry, yogurt, bread and owrllgoducts. Suppliers should not,
however, be required to publish terms and conditimirsupply for own label

products, though these should be furnished to kaeriher on request.

In respect of terms and conditions, the Commissarsidered the aim of ensuring
that quantity or volume discounts should be segaistic levels consistent with the
encouragement of efficiency and economy in distrimy so as to avoid unfair
discrimination. It took into account also that atitftoodstuffs were suitable for the
use of quantity terms, and that changes in terrdanditions could be resisted by
sectors of the trade, especially by those whosenguower was growing more

powerful, such as multiple supermarkets and grobpl@salers.

The Commission recommended the amendment of A@itteprovide greater
latitude to the supplier in formulating distributiarrangements best suited to his

marketing strategy and consistent with equity girtapplication. The Commission
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also recommended the strengthening of the provisiduticle 7, which imposed an
obligation on purchasers to adhere to a supplieriteas and conditions. The effect of
the recommendation was to prohibit a purchaser fiareasonably or unfairly taking
credit in excess of that provided in a suppliegisrts and conditions.

The Commission recognised the difficulties causgthk requirement in Article 4 on
suppliers to lodge their terms and conditions hign Examiner. It recommended that
a supplier should be required to lodge a statewieterms and conditions on the
request of the Examiner. It rejected the suggeshowever, that there should be a

compulsory functional differential for wholesalers.

The First Amending Order of 1978

The recommendations of the Commission were incliiléide amending Order
which was made in March 1978. Fresh and frozert mas added to the list of
exemptions from the definition of grocery goodsitiédle 3 of the 1973 Order was
amended in several ways:

(&) The supplier was not required to prepare a stateofdéarms and conditions
for own label goods.

(b) It was provided that the terms and conditions cqutvide for discounts or
rebates in relation to the function of the purchasel the quantity or value of
the goods, as before, but also related to otherctilg criteria which were
designed to promote efficiency in supply or disition and which were
necessary in the legitimate interests of the sapplbusiness.

(c) Reference to the quantity or value of single deiesto purchasers was
omitted, as was reference to the number and freyuaindeliveries. Terms
and conditions should not discriminate unfairlyiagapurchasers, and should
take reasonable account of the economies of sugpplydistribution to
different purchasers.

(d) Some provisions regarding supplementary terms deleted.

(e) Suppliers were required to submit a copy of thieindard terms, any
supplementary terms and any terms for own labetigdo the Examiner on

request.
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(H It was provided that a purchaser should comply widdit terms in the
written statement, but that it should be a defdaca person who did not do
so that the failure was due to his inability to paythe goods in accordance

with the credit terms.

The Second Amending Order of 1978

From early 1978, an alliance of wholesalers andiithi retailers’ association had
been pressing suppliers to end under cost selfitigetr products by supermarkets
and for a “wholesalers’ discount” to enable theeipendent retailers to compete with
the supermarkets. As part of the campaign, a hbgE@ne major supplier was
organised. In September 1978, the Minister reg@aetste Commission to intervene in
the matter, and informal meetings were held withhe interests involved in the

dispute.

In November 1978, the Commission recommended figaGroceries Orders be
amended to permit the withholding by suppliersibfiaods from an outlet which
sold any of that supplier's goods at a price whiets less than the net invoice price
of the goods payable to the supplier. The Comurisalso recommended the
extension to all food and non-food grocery goodthefprovision in the 1973 Order

prohibiting the advertising of foodstuffs below tos

The Minister made a second amending Order, in Dbeert®78, which gave effect
to the Commission’s recommendations, as follows:

(&) The goods to which the Order applied were grocendg for human
consumption (except those specified in the first8@rder) and household
necessaries, other than foodstuffs, as were orbirsaid in grocery and
provision shops.

(b) The Order provided that, where a wholesaler oileztaold goods at a price
less than the net invoice price payable to the Isapfincluding any value
added tax payable by the reseller), the supplier peamitted to withhold
from the reseller supplies of any goods to whigh@rder applied.

(c) Where goods were withheld on these grounds, thenibyea had to be notified
of this by the supplier, and the Examiner couldcestigate the matter. If the
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Examiner informed the supplier that the circumstsndid not justify the
continued withholding of the goods, such withhotgimas no longer
permitted.

(d) A retailer was prohibited from publishing or disgleg an advertisement for
goods at a price that (after the deduction of thet to the retailer of any
discount or other benefit given on a sale of thed3p was less than the net
invoice price of the goods (including any value editex payable by the
retailer) to the retailer. This did not apply toadvertisement at the place
where the goods were on sale. A wide definitiotedfvertisement” was
included.

(e) As a consequence, certain Articles of the 195618%8 Orders were revoked.

The 1980 Report

In July 1979, the Minister transmitted through Eheaminer a request to the
Commission to hold a public enquiry into the resaile of grocery goods below cost.
Public hearings were held in November and Decerh®é®. The Commission’s
report was submitted to the Minister in NovembeB@,%and was published in March
1981.

The Commission considered that the use of belowsmkng (other than in response
to a competitor who had initiated it, or in specases such as the need to sell off
perishables) was an undesirable practice involaidgstinct element of unfairness
and, on occasion, presenting some of the featdngsdatory pricing. Nevertheless,
it did not consider that the prohibition of belowast selling would be to the advantage
of manufacturers, distributors or consumers toxdarg which would justify so

serious an interference with freedom to trade. r@meere constraints in existence (i.e.
power to withhold supplies and a ban on below adsertising) which, if
strengthened, would diminish the extent of belostselling. This conclusion that
the prohibition of sales below cost would not b&tified was strongly reinforced by
the numerous practical points of difficulty whictopibition would entail. The
Commission did add, however, that, if concentratiothe grocery trade were to
advance in the future to a stage where competit@dween the multiples might tend

to fade, or where the independent sector begaeasecto be economic, then all
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factors which might increase the degree of conaéiotr, including the practice of

below cost selling, would have to be seriously nstdered.

The Commission recommended that the existing piamvighich empowered a
supplier to withhold goods from a trader who saddds supplied by him below net
invoice price including VAT should be retained, ath an amendment to provide
that the net invoice price should be ascertaineoh fihe latest invoice for goods of
like kind, and with provision for a four-week rui@ the treatment of retailers’ stocks
at the time of a change in wholesale price. Inldlter case, where goods were sold
after four weeks from the date on which a supgiést price for the goods had been
altered, and no like goods had been bought in thentime, the cost price of the
goods should be determined by the current “besptise” and not the net invoice
price including VAT of the goods. The right to fafiold should apply to own label
goods. The provisions requiring the circumstartiod®e reported to the Examiner and
charging the Examiner with special functions shdddevoked. The withholding of

goods by a supplier should not be mandatory.

The Commission also recommended that the existioggon which prohibited

below cost advertising should be retained, but aledn The “net invoice price”
should be calculated from the latest invoice retato the delivery of like goods
(subject to the four-week rule described above],waith no account being taken of
discounts, rebates or other deductions which wetemtered on the invoice. Where
the purchaser had to pay additional charges irec@sy carriage, insurance, etc, of
the goods, the net invoice price should be incetdyehe amount of such charges.

In the case of goods purchased in a foreign cuytehe net invoice price should be
converted to Irish currency at the official mid-®ilag exchange rate on the date of the
invoice and this should be the basis on which VAaswalculated for the purposes of
the Order. The advertising of special offers whheld the effect of reducing the
average price of goods below the level of net ioggirice including VAT should be
prohibited, even though the prices of individuahits might not be below that level.
There should be no exception to the prohibitiorbelow cost advertising in favour of
perishable or seasonal goods. In the case of geimect to price control, it should be
permissible to advertise a commodity at the maxinpuice fixed by Order whether

or not such a maximum was below the net invoicegpncluding VAT.
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Finally, the Commission recommended that the sigtiexy Groceries Orders should
be consolidated in a single measure, which shqubtlyao both foodstuffs and non-
food products. Processed fish, fresh milk, fragam, ice cream, mineral waters and
non-alcoholic fruit drinks should be removed frame tist of excluded foodstuffs and
brought within the ambit of the Order.

The 1981 Order

The recommendations were given effect in the 198O The Order defined
“grocery goods” as grocery goods for human consiongexcluding fresh fruit,

fresh vegetables, fresh and frozen meat, freshffishen fish which had undergone
no processing other than freezing with or withdwat &ddition of preservatives, and
intoxicating liquors) and such household necessdather than foodstuffs) as are
ordinarily sold in grocery and provision shops.fiDidons were also provided of
terms such as “best list price”, “like goods”, “slgmentary term”, “supplier” and
“net invoice price”. The existing Orders were rkgd, and were consolidated in this

Order, which contained many provisions of thoseetsd

There was a prohibition on various forms of regalee maintenance, both individual
and collective. A supplier was allowed to speefsnaximum resale price for goods.
He could withhold goods if a wholesaler or retadeld goods above the minimum
price or below the net invoice price. The four-weale was introduced in the Order.
A recommended resale price was not binding as amaim resale price. There was a
prohibition on collusion between suppliers or betwevholesalers regarding prices,
discounts or mark-ups. Goods could not be withfreloh, or discrimination applied
to, any person because of membership or not @it tassociation. Coercion to
withhold supplies was prohibited, as were actiohnit or restrict entry to trade and
boycotts of suppliers, wholesalers or retailers.

Advertising of goods below net invoice price (subj® the four-week rule) was
prohibited, whether or not the price of goods wadated in the advertisement,
except solely at the premises where they were len Jdere was a saver for
broadcasting authorities and publishers of newsgag®d magazines. Provision was

made for imported goods.
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As before, a supplier had to prepare a writterestant of terms and conditions,
including supplementary and credit terms, but nobfvn label goods, and had to sell
on those terms. Terms could be based on funatioguantity or value or other
objective criteria, but should not discriminateairlfy against purchasers. The written
statement had to be furnished to the Examineri@ady existing or prospective
purchaser, on request. The Examiner could regpieeific changes to terms if he
considered they constituted unfair discriminati@gnwholesaler or retailer was
prohibited from coercing a supplier to change arss, but could request changes in
them. A wholesaler or retailer was required to pymvith a supplier’s credit terms,
failure to do so being an offence, but a defence iwability to pay for the goods.
Importers were required to lodge with the Exammetatement of the terms and
conditions on which the goods were purchased. I&rppvere prohibited from

making payments to wholesalers or retailers foreatbing.

The 1986 Order

Following a Court judgment, in relation to undestadvertising, it was considered
necessary to amend part of the 1981 Order in Seaeh®86. The effect of the
amendment was that there should be no need fahartesement to contain an
indication that the advertised price of a grocasgdywas below the net invoice price

of the good for the advertisement to be in breddheOrder.

The 1986 Report

The Commission was asked by the Minister in Jug6L® review the existing
Groceries Order with particular reference to ttseiésof below cost selling and the
general question of relationships between manufact(suppliers and
retailers/wholesalers. The Commission submittedgcommendations in November
1986. The Report was submitted in January 198Y was published in February
1987.

The Commission stated that there had been a signtfincrease in the market share
of the major multiple companies and a consequehiateon in the market share of the

independent retail sector since the 1980 Repodtilza there had been a rapid
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growth of own brand and generic products. It ndked the Commission in the past
had considered that below cost selling was an uradds and unfair practice, with
some of the features of predatory pricing. It ¢oded that, for a number of reasons,
including weak enforcement, the prohibition on atlsang below cost had not
diminished the extent or reduced the effectivemés®low cost selling. The
Commission considered at length the possible effeica prohibition on below cost
selling on consumers, independents and wholesal@pgliers, multiples, imports and
excluded products. It also discussed the condeptanvoice price, own brand
products, inability to match a competitor's priaipwances for not selling below cost
and stocking of goods prior to sale below costldb dealt with practical points of

difficulty and other possible methods of preventogjow cost selling.

The Commission concluded by stating that, in otdesliminate the practice of below
cost selling, it had at that stage to recommengtbhibition of the practice by Order.
It recommended that selling below net invoice pples VAT should be prohibited
with no exceptions apart from products excludedhftbe scope of the Order. It
accepted the definition of cost as being net invqiice because the meaning
attached to net invoice price had been establiblgetde High Court in 1979, and
because it was the easiest way for the Examineortgpare cost with the selling price.
The Commission recognised that additional allowarasel rebates were given by
suppliers which were not shown on the invoice. r@hbition on selling below net
invoice price would, as the 1980 Report feared wdwppen, be allowing the
manufacturer to fix a price below which his productuld not be sold but which was
not the true cost, and this would be a form ofleepace maintenance. The
Commission stated that there was no valid reasgnalitor almost all rebates,
discounts or allowances could not be shown onrtheice. The recommendation on
prohibiting selling below net invoice price mustdeen in the context that the net
invoice price would in future be the true costla# goods, though it did not
recommend that this be made mandatory. The Adtharerely recommended to

suppliers and purchasers that all allowances, gtoyld be shown on the invoice.

The Commission also recommended that a statemeuldcshe included in the Order
to remove any doubt about the applicability of @reler to own label or generic

products. It also recommended that intoxicatiqgdrs not for consumption on the
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premises should no longer be excluded from the ICxdée should therefore be subject

to all the provisions of the Order, including thelmbition on below cost selling.

The Commission also considered terms and conditrotige trade. It found that the
payment of “hello money” (to ensure shelf spacepf@mducts in a multiple outlet in
certain circumstances) was unfair and discriminatand it recommended a
prohibition on payment or receipt of such allowanc# also recommended that, each
month, grocery retailers with more than five o)etnd wholesalers requested to do
so by the Examiner, should forward to the Examdetails of supplementary terms
negotiated with suppliers in the previous montld trat suppliers should maintain a
register of supplementary terms. It recommendatitishould no longer be
necessary for an importer to furnish a statemetgrofis and conditions of import,
unless requested to do so by the Examiner. Itmewended changes in the proving of

invoices, documents or records to facilitate th@spcution process.

In addition, the Commission stated that the Orded, the prohibition on below cost
selling, should be effectively enforced, and iteaehed the proposal in the 1986 Bill
to amend the Act, including transferring responiybior enforcement of the Order to
the Examiner from the Minister. It recommended theery merger or take-over in
the grocery area which required the approval oMinaster should be referred to the
Examiner or the Commission for consideration imtieh to its concentration and
competition aspects. Finally the Commission recemaed that another review
should be held, about one year after the recomntiemdan the report had been
implemented, particularly into terms and conditiofsupply, including

supplementary terms.

The 1987 Order

The Order was made in May 1987, and it came imoefon December 1987. The
Order gave effect to almost all of the recommemaatiof the Commission. While
the prohibition on sales below cost was introduead, the ban on advertising below
cost was retained, certain seasonal goods weradedtifrom these prohibitions, i.e.
Christmas cakes, Easter eggs and Halloween braniéghe prohibition on sales did

not apply to goods after their ‘best before’ dadd lkexpired. Such exceptions had not
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been recommended by the Commission. The requiretim@nimporters should
submit their terms and conditions to the Directorrferly the Examiner) was
retained, though its deletion had been recommehgélde Commission. Much of the
1981 Order was retained in the 1987 Order, and 984 Order was revoked.

The Order covered foodstuffs, with the exceptiongahe 1981 Order, and
household necessaries, with the addition of ineting liquors not for consumption
on the premises. The Order prohibited individual aollective resale price
maintenance, but allowed suppliers to recommeralggsices. A supplier could
withhold supplies in certain defined circumstanceask a wholesaler distributing his
products to do so. Agreements between supplieis dscounts or mark-ups were
prohibited. Goods could not be withheld from reta nor could retailers be
discriminated against because they were or wereneatbers of a trade association.
Restriction of entry to the trade and collectiveydmits were prohibited. Advertising
or sale by retailers of goods below cost (esséytiaeaning net invoice price plus
VAT) were prohibited, except for foodstuffs exengpfeom the Order, and with
special provisions for seasonal goods and goodsevtiate of minimum durability

(best before date) had expired.

Suppliers were obliged to prepare and maintaimtistent of their terms and
conditions of supply and to effect sales in accocgawith these. If supplementary
terms were available, this had to be indicatedhouit it being necessary to specify
the details. Suppliers, retailers and wholesalen® required to furnish on request to
the Director details of terms and conditions, idahg supplementary terms, and
suppliers were required to maintain a registeruppégementary terms. The Director
could require suppliers to adjust terms considésdzk unfairly discriminatory.
Wholesalers and retailers were forbidden from seghkiy the use of threats,
inducements or otherwise, to obtain supplies atiem on the supplier’'s terms and
conditions of supply. Wholesalers and retailersengbliged to comply with any
terms or conditions of suppliers as to credit. cRasers of goods from outside the
State were required to furnish to the Directorhwitl4 days, a statement of the terms
and conditions upon which they were bought.
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Payment of an advertising allowance or certaingygfe'hello money” by a supplier
to a wholesaler or retailer, or receipt of suchmpengts by a wholesaler or retailer,
were prohibited. It was also provided that, in @nyceedings, invoices, documents
or records obtained from a wholesaler or retavidnich indicated or appeared to
indicate the net invoice price of any goods, orthimg shown to be a true copy or
extract, would be sufficient evidence as to theimatice price of the goods, unless

the contrary was shown.

The Minister indicated that the Order would be emwed after twelve months in

operation.

The 1991 Report

In December 1988, the Minister requested the Cosionigo undertake a review of
the Order. He asked the Commission to consideeseptations about below cost
selling of products excluded from the scope of@nder, particularly fresh fruit and
vegetables and poultry products. Because of presgwther work, the commission
was only in a position to begin the review in Jagud®91. The Commission’s
Report was submitted to the Minister in August 188d was published in December
1991. The Commission took into account the ContipatBill, 1991, which was
enacted in July 1991.

In the light of the coming into force of the Compeh Act, 1991, and taking into
consideration the effects of the Order and othgeldg@ments in the grocery trade,
two members, Mr. Lyons and Mr. Massey, recommerdedepeal of the Order in its
entirety. The two members considered in partictilat below cost selling was often
pro-competitive in nature, but they believed tlat ban on below cost selling had
reduced the scope for price competition, and hae lised, on occasion, as a means
of resale price maintenance, to the detriment abamers. They recommended

revocation of the ban on below cost selling.

The third member, Mr. O’Reilly, while accepting tlmmany of the provisions of the
Groceries Order would no longer be required whenGbmpetition Act came into

operation, believed that, in addition to the reguients of the Competition Act, there
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was a need to provide for fair trade laws in thecgry trade. He recommended the
enactment of a Fair Trade (Groceries) Bill. Thepmsed Bill contained provisions in
relation to below cost selling and terms and coowd including credit, entry money
and other provisions. The proposals on below seliihg contained significant
changes from the provisions in the Order, includingextension of the ban to
additional grocery products and defining cost tdude all discounts, whether shown

on the invoice or not.

The two other members were opposed to Mr. O’'Ralligcommendations concerning

separate legislation for the grocery trade, refpton‘fair trade’.

Subsequent Developments

When the Competition Act came into force on 1 Oetdl®91, the Groceries Order
was not repealed, nor was it amended, and apptegmavisions of the Restrictive
Practices Acts required to operate and enforc®©tider were retained. Following
publication of the Report of the Commission, thenigier announced that he had
decided to keep the retention of the Order undeewvein view of the fact that the
Competition Act had only recently come into foreelan order to give interested
parties an opportunity to study the report. Erdganent of the Order continued to be

the responsibility of the Director of Consumer Aféa

The Competition Authority, and various membersnglwith others, continued to
argue for repeal of the Order and especially ofodre on below cost selling. It made
submissions to this effect to the Competition aretd@rs Review Group. The
Review Group considered the Order at length. keran interim recommendation in
a discussion paper published in December 1999itamdted submissions on a
proposal that:
(a) the Groceries Order would be repealed,;
(b) any legislation or regulation introduced in relatio the grocery trade would
not include a ban on below cost selling;
(c) some form of regulation would be introduced in tielato the grocery trade
which would in particular require retailers to honthe credit terms on which

suppliers were to trade with them, would ban “hetloney”, and would
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require retailers not to discriminate between e@ass customer in respect of

the products they sold.

The Final Report of the Review Group, in March 20¢t@ted that its members
remained deeply divided on the issue of the Gresddirder. The majority
recommendation of the Group was identical to tltoppsal in the discussion paper

described above.

Subsequently, the Competition Act, 2002, repediedl®91 Act, under which the
Order had been made retaining the Groceries Ordkredevant sections of the
previous Acts. It was provided, however, in satd®, that the Minister might, by
order, amend or revoke the 1987 Groceries Orddchaiemained in force.

Competition (Amendment) Act 2006

Finally, the Groceries Order was revoked by the @etition (Amendment) Act 2006,
along with all existing relevant legislation andiers. This Act also prohibited the
imposition of resale price maintenance in regarthéosupply of grocery goods,
“grocery goods” being defined as food and drinkHfaman consumption, including
intoxicating liquor sold for consumption off thegpnises. In addition, the Act
prohibited unfair discrimination in regard to thgply of grocery goods, it prohibited
retailers or wholesalers of grocery goods from celfing or coercing suppliers into
payment of advertising allowances, and it prohibitetailers from compelling
suppliers of grocery goods into payment of “hellormay”. These provisions would
be enforced by the Competition Authority, wherdas&roceries Order had been

enforced by the Director of Consumer Affairs.
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MOTOR SPIRIT — REPORTS OF ENQUIRIES AND ORDERS MADE,
1956 TO 1991

Motor Spirit Enquiries
Enquiries had been held into the supply and distioln of motor spirit and motor
vehicle lubricating oil in 1961 and motor spiriti®71. The subsequent enquiries

into motor spirit were as follows:

Report of Special Review of the operation of Agi@l of the Restrictive Trade
Practices (Motor Spirit) Order, 1972. 1975. @526).

Motor Spirit Enquiry Report, 1980. 1980. (Prl 904

Report of Enquiry into the Supply and DistributioihMotor Fuels. 1990. (Pl 7951).

In addition, an Interim Report on the Price ConEolmula, in relation to petrol and
autodiesel, was submitted to the Minister by then@ussion in 1989. (Pl 6783).

The Chairman (Mr. O’Reilly) was requested by thaniglier to undertake a study of

trends in international oil prices, which was sutbedi in April 1989. Not published.

Motor Spirit Orders

Following enquiries, Motor Spirit Orders were manld 961, 1962 and 1972.
Subsequent Orders were as follows:

Restrictive Practices (Motor Spirit) Order, 191%.1. No. 121 of 1975).

Restrictive Practices (Motor Spirit) Order, 1918&.1. No. 153 of 1978).

Restrictive Practices (Motor Spirit) Order, 197%.1. No. 202 of 1979).

Restrictive Practices (Motor Spirit) Order, 198&.1. No. 156 of 1980).
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Restrictive Practices (Motor Spirit) (No. 2) Ord&880. (S.I. No. 376 of 1980).

Restrictive Practices (Motor Spirits and Motor \f&iLubricating Oil) Order, 1981.
(S.1. No.70 of 1981).
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Reports of Enquiries, the Guiding Principles and @grs Made

The 1961 Report

In 1961, the Commission submitted a report to theidter of the enquiry, held in
1959 and 1960, into the supply and distributiomator spirit and motor vehicle
lubricating oil, with special reference to exclusior principal dealing arrangements
in the retailing of these products — the “solussteyn. The report was published in
December 1961. The report provided a general giser of the trade and market

for motor spirit and lubricating oil, and discusgbd solus system for these products.
It analysed the retail market and the extent ofpetition, including the growth of
retail outlets and company owned stations, anl$dt examined distribution costs and
pricing arrangements. The Commission presentambiislusions and

recommendations in relation to the solus systempaicthg arrangements.

In respect of motor spirit (petrol), the Commissemmcluded that, on balance, the
solus system had considerable merit in facilitatmgrationalisation of distribution,
but that it entailed the risk of the growth of aessive number of outlets. It noted
that the doubling of the number of retail motorgmutlets between 1950 and 1959
was a phenomenon for which it would be difficulffited a counterpart in any other
trade, and it concluded that it had to be attridutesome measure to inducements
given by the distributing companies to new entrafitisere was no longer any
economic justification for the continuance of intte@s which would be likely to
stimulate further entry to the trade. While theussystem was not contrary to the
public interest, the Commission concluded thatderation of the system had
revealed that it had certain inherent defects whibVersely affected the interests of
the retail trade, and which tended to create amsinable rigidity in the trade as a

whole.

The Commission made recommendations which aimetimainating the
unsatisfactory aspects of the system without innpguts efficiency as a method of

distributing motor spirit. In brief these recomrdations were:



106

(1) the advance payment of solus rebates and the gifitogns at low interest
rates to new entrants to the trade, which tendatirrwulate the growth of
outlets, should be discontinued;

(2) the petrol companies should be required to furtodghe Commission
particulars of their plans for the acquisition oil@ing of company-owned
retail stations and of the operation of such statigenerally so that the
growth of such stations and their effect on thddreould be kept under
review;

(3) in future any agreements providing for solus orl@sige dealing in motor
spirit should not exceed five years so as to daseigidity caused by long-
term contracts and the restrictions on a dealegtd to assign his premises;

(4) existing retailers trading on a mixed brand bals@ugd have a right to
continue trading on that basis; solus retailersiom it may not have been
made clear in the early years of the solus systantiey could revert to
mixed trading should be given a limited right teed to that form of trading;

(5) the terms and conditions of supply of mixed bragtditers should not be less
advantageous than those of solus retailers exoeptreasonable
differentiation in favour of solus retailers by wafyspecial rebate, service or
facility having regard to the functions solus rieties might be required to
perform in the sale of petrol.

The Commission considered that arrangements wiricbdaat exclusive or principal
dealing in the retailing of lubricating oil werertaary to the public interest and it
recommended that a supplier should be prohibiteahfr

(1) requiring or inducing by way of rebate, or simié@ncession, a retailer (other
than a company station retailer) to purchase laking oil exclusively or
principally from the supplier or to restrict thdesadisplay or advertising of
competitive oils;

(2) requiring a retailer (other than a company stateiailer) to purchase
lubricating oil as a condition of supply of motqirst, or to purchase motor
spirit as a condition of supply of lubricating oil;

(3) differentiating between retailers in regard to tifw@ns and conditions on

which he supplied lubricating oil of like quality quantity.
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The Commission also recommended that the supglyboicating oil and motor spirit

should be the subject of separate, unrelated seraeqts.

In regard to the general conditions of supply dfg@end lubricating oil, the
Commission recommended that:

(1) the collective regulation of wholesale and retait@s be prohibited;

(2) concerted action by wholesalers to restrict erdrghe wholesale trade in
these products or to unfairly eliminate a compefitom the trade be
prohibited;

(3) the refusal of supplies by a wholesaler to a retddecause he was or was not
a member of a trade association be prohibited; and

(4) wholesalers be required to furnish to the Commisstatements of their

terms and conditions of supply.

The Commission recommended that the Minister shmakle an Order, and it
indicated the form of Order recommended. It atatesl that, in view of the changed
circumstances in regard to entry into the retaillérin motor spirit, it considered that
the existing Fair Trading Rules were no longer seagy and it proposed to rescind

them.

The 1961 Order

The recommendations of the Commission were giviatein the 1961 Order, which
was made in December 1961, and came into effellin1962.

After defining certain terms, the Order first requai that a wholesaler should not
differentiate between retailers in respect of thegpof motor spirit, except that a
lower price could be offered to solus retailersicta “solus rebate” should be
reasonable and justifiable. Mixed brand retailarg] certain solus retailers who
wished to become mixed brand retailers, could eatelfused supplies by wholesalers
who had supplied them in the past. Nor could aledater who had supplied
dispensing equipment for motor spirit to such ailet require the retailer to purchase
exclusively from that wholesaler or limit the amoparchased from another

wholesaler or restrict or prevent advertising ahpeting motor spirit. A wholesaler
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was permitted to impose terms and conditions opluijer mixed brand retailers,
including the quantity ordered and regularity adens and payment, but these should
not be less advantageous than those to soluserstailf a wholesaler made available
free training, loans for the station or similangees or facilities to solus retailers,
these need not be made available to mixed braademrst Solus agreements were
limited to a maximum period of five years, evea iban agreement was of longer
duration. An agreement to supply motor spirit doubt contain a requirement for the
retailer (other than a company station retailepucchase motor vehicle lubricating

oil from the wholesaler.

A wholesaler was required to furnish to the Commaisson request, details of
proposals to acquire or construct motor spiritiates; and information reasonably

required by the Commission in respect of compangemhstations.

A wholesaler could not impose any requirement omfi@r any inducements to, a
motor spirit retailer, in relation to exclusive pbase or minimum purchases of
lubricating oil, or a requirement to purchase maarit if lubricating oil was
purchased. There should be no differentiation betwretailers for the purchase of
lubricating oil. A wholesaler was not obliged tggly lubricating oil to a retailer
who did not comply with terms and conditions whiebre not inconsistent with the

provisions of the Order.

Wholesalers were prohibited from fixing prices @adunts in common for motor
spirit or lubricating oil, and from informing eactther in advance of price or discount
changes. Wholesalers were not permitted, nor vetaders, to agree on fixed or

minimum resale prices.

Wholesalers were not allowed to act in concertrewvent the entry of a new
wholesaler to the trade, nor to unfairly or unjpgiminate another wholesaler. A
wholesaler was prohibited from refusing to supphetailer, or a prospective retailer,
or imposing less advantageous terms, dependinghether the person was or was
not a member of or approved by a trade association.
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A wholesaler was permitted to differentiate betwestailers orbona fide
considerations of creditworthiness. Wholesalenewequired, on request, to furnish
to the Commission a statement of their terms amditions of supply for motor

spirit, lubricating oil and dispensing equipmemtdaf any changes in the terms or

conditions.

The Minister made an Amendment Order in April 1962 purely definitional
character, which also became law in July 1962. Cbemission, as it had indicated
in the report, revoked the Fair Trading Rules netato Entry into the Retail Trade in
Petrol (No. 5), which provided that a wholesalesidtd not, without just cause, refuse
to supply any person wishing to engage in thelnetpof petrol who was willing to

fulfil the wholesaler’s normal terms and conditions

The Guiding Principles

As noted above, the Commission had expressed coicés report about the
increase in the number of motor spirit outletshie 1950’s. In the 1962 Annual
Report, the Commission stated that, following déstons with the individual petrol
companies and the lubricating oil companies, aWbich had agreed, in the case of
new sites, to discontinue completely the followingentives:

(a) the payment of advance rebates in respect of peitmoproducts;

(b) the giving of loans, whether directly or indirectfgr the development
of a station, including the provision of a lubricat bay and/or
facilities, on easier or more favourable terms ttierse obtainable
from finance houses;

(c) the provision of dispensing equipment for petrolganoducts on
easier or more favourable terms than the followmgximum term of
five years and minimum deposit of 20 per cent.

This arrangement did not apply to specific casesrerkhe companies had entered

into firm commitments prior to the discussions vtk Commission.

The 1962 Report contained statistics for the numbeetrol stations, the number of
motor vehicles, sales of motor spirit and motosdig¢hrough retailers, and average

throughput (volume of sales), and index numbersrfost of these. It was stated that
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the Commission had had detailed discussions wélp#trol companies with a view
to devising a set of basic principles in regarth®supply of new sites, to which all
companies would subscribe. These were designedstare that the companies
exercised restraint in supplying new sites ando@ning new company-owned
stations. Statistics were also provided concertiieghumber of new company
stations, both acquired and constructed each gadriotal sales through company
stations, and these sales as a percentage opé&ital sales through retailers.
Statistics on all these matters were included @heaibsequent Annual Report from
1963 to 1968. The basic principles were refereealst “Guiding Principles” for the
first time in the 1965 Report. In that Reportufigs were given of the average
throughput and the average rate of return on invest for company stations which

had been in operation for one year or more.

The 1971 Report

In 1968, the Minister requested the Commissionald & public enquiry into the
conditions which obtained in regard to the growthhie number of motor spirit retail
outlets and in regard to any other aspects ofupelg and distribution of motor spirit
which affected that growth. Public sittings commeshin June 1970, the report was
submitted to the Minister in June 1971 and it waislighed in April 1972.

The report described the first enquiry into motarig the supply and distribution of
motor spirit and relevant legislation. It then smiered the nature of and growth in
motor spirit retail outlets, and the growth in fivévate motor car population and in

motor spirit consumption. There was an analysisoofipany-owned outlets, and a
statement of previous comments by the Commissiah®wperation of the Guiding

Principles. The Commission then gave its conchs&nd recommendations.

The Commission concluded that, while the growtthennumber of motor spirit retalil
outlets had been arrested, this had been achi¢vkd axpense of the independent
operator, as the number of company-owned statiadsbntinued to show sharp
increases from year to year. The increasing cbafnetailing of motor spirit by a
small number of large-scale distributors was ngarded by the Commission as being

in the public interest. The Commission considehed the number of company-
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owned outlets had grown at a rate that was non@ledle with the Guiding
Principles and it could not foresee any slackemntis growth. It also felt that the
control of retail distribution by the companies Wbintroduce a degree of rigidity
into the market which would have the effect of iefhg new entrants to the trade
and that there would be the danger of the growtlesifictive or discriminatory

practices.

The Commission considered the suggestion of adiogrsystem for new outlets, but
it recommended against the introduction of sucyséesn, although one member (Mr.
Coleman) argued in favour of licensing, after thpigy of the period of the pause on
new company outlets, in an Addendum to the Repbine Commission concluded
also that the situation in relation to company oaraf motor spirit retailing was

becoming too critical to be left to voluntary GuidiPrinciples.

With the object of moderating these developmehts Gommission recommended
that the companies should be invited to observ@antary pause for a minimum
period of two years in the acquisition and congtamcof new outlets. In the event
that any of the companies refused to give the dakieig, or having given it did not
observe the undertaking, then it was recommends&dtie pause should be a legally
binding one and should be of three years’ duratistead of two. The situation

would be reviewed before the end of the periocestraint.

The Commission also considered that it would iretime beneficial to the trade if
certain factors inhibiting the provision of assmtea by the petrol companies to private
dealers were moderated or removed. The Commissemmmended that the

maximum term of a solus agreement should be inedcettem five years to ten years.

The Commission also recommended that, in caselpetngpanies might feel tempted
to favour their own retail outlets unduly througlbsidisation or the provision of
other facilities not available on the same scalgrivate dealers, any differentiation in
the terms and conditions of supply to retailersotor spirit of like grade and quality
should be legally prohibited, with certain excepicuch as the solus rebate and a

surcharge for smaller deliveries.
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The Commission recommended a form of Order, antddsthat it had decided to

terminate the Guiding Principles.

The 1972 Order

The Minister accepted the Commission’s recommeadati Following discussions
between the Minister and the petrol companiesctimpanies declined to give a
voluntary undertaking not to acquire or construst aew outlets for a period of two
years. The Minister accordingly made the pausall\eginding for a period of three

years.

The prohibition on opening a new station did ngilgpvhen the whole of a station at
and below ground level had been completed not tager four weeks after the date of
making the Order. In limited circumstances, a canypwas allowed to close one
company station and replace it by another one wiahone-mile radius. The same
applied where a company station was compulsoriyimed by a local authority. The
1962 Order was amended to provide an expandeditiw@iiof “company station” to
cover subsidiary and holding companies of a suppkesupplier was defined as a

wholesaler or importer of motor spirit or lubricagioil.

Provision was made for non-differentiation in teents and conditions of supply to
retailers, although the price of single deliveésnotor spirit below a specified
guantity could be increased by an amount whichr@asonable and justifiable on
grounds of cost. The maximum period for a solue@gyent was increased from five
to ten years. There was a minor amendment inoal& the requirement on
wholesalers to supply information to the Commissiononnection with a review of
the operation or proposed operation of companjosisbr the concessions and
facilities offered or given to company station fets and other retailers.

With these amendments, the 1961 and 1962 Ordetsued in operation.
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The 1975 Report

Because of the 1972 Act, responsibility for implerta¢ion of the Order was
transferred to the Examiner. Following an invediin, the Examiner concluded that
increases in sales and average throughput wereegfeacompany outlets than for
dealer outlets between 1971 and 1973. In Noveri®é4 the Examiner forwarded
the report of his investigation to the Commissiamg he recommended that the
Commission hold a special review of Article 3 o# tt972 Order which related to the
three-year statutory pause on the opening of nempeay stations. There was no

request to hold a public enquiry, and the reviesktthe form of private hearings.

The Report of the Special Review was presentetidy¥bmmission to the Minister

in April 1975, and was subsequently published. Tbhenmission concluded that
Article 3 had had the desired effect of curtailthg growth in the number of company
stations. It recommended that the pause on newpaoynstations should continue for
a further three years. It also recommended tlatddius of one mile for the
replacement, in certain circumstances, of closedpamy stations should be extended
to three miles. As a number of issues which waiged in the course of the review,
but which were not within the terms of referencistified more extensive
investigation, it recommended that, at an approptiene before the expiry of the
recommended extension, the operation of the Mgpait®rders as a whole should
be reviewed. In the meantime, the Examiner shpuldish, in his Annual Report,
statistics relating to the sales of motor spird &mthe number and categories of
filling stations showing the number of stationseach category and the relevant

volume of sales.

The 1975 Order, and Some Later Orders

The Minister accepted the Commission’s recommeadatand amended the Order
accordingly in 1975. The prohibition on the openatof additional company stations
was extended by three years, and the one milegdodliuhe replacement of a

company station in specified circumstances wasas®d to a radius of three miles.
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In order to allow time for the holding of the negview of the Orders, and for a new
Order to be made, the period of the limitation ewrtompany stations was extended
by Order as follows:

(a) the 1978 Order, extension by a further year;

(b) the 1979 Order, extension by a further year;

(c) the 1980 Order, extension by a further six morginst

(d) the 1980 (No. 2) Order, extension by a further taanths.
Thus the period of limitation lasted for a totatipd of eight years and eight months

from the commencement date of the 1972 Order.

The 1980 Report

In November 1977, the Commission announced itaiitte to hold a special review
by means of a public enquiry into the operatioludicle 3 of the 1972 Order. The
enquiry was recommended by the Examiner in thertebdnis investigation into the

operation of the Article.

In March 1978, the Minister transmitted through Eh@miner a request to the
Commission to hold a public enquiry into the opierabf the Orders, 1961 to 1975,
into any other matters germane to these Ordersinamdonditions which obtained in
regard to the agreements under which stations whkeérle company-owned but which
were not company run were operated. The enquis/requested in place of the
special review of Article 3. The Examiner withdrévg recommendation regarding
the special review, and he furnished to the Mimiateeport of investigations carried
out by him. A copy of this report was furnishedhe Commission. Public hearings
were held between January and April 1979. Dueettam developments in the trade,
public hearings were re-opened in March 1980. répert of the enquiry was
submitted to the Minister in June 1980. The rep@$ published by the Minister in
March 1981.

The main recommendations of the Commission wefelksvs:
(a) the long-standing prohibition on the opening of nelmolesaler-owned petrol

stations should be continued indefinitely;
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(b) to facilitate the entry of new wholesalers to tharket, however, every
wholesaler existing or prospective, should be foeawn up to 20 retalil
outlets;

(c) wholesalers already owning in excess of 20 stathsild be permitted to
retain them;

(d) in order to restore some degree of flexibility, radolesaler should be free to
open up to two new stations each year providesjtated of the same
number in the same year, subject to prior notifocato the Examiner;

(e) an alternative recommendation, which was not aecepy the Minister,
would have allowed a wholesaler to open statiobouit limit as to number,
provided they were leased to long-term tenants wéi@ under no obligation
to buy their supplies from that wholesaler othemtlinder a normal 10-year
solus agreement which the retailer was not obligegnew;

( where a wholesaler insisted that retailers takeérgnmum delivery, the
minimum should not exceed 4,000 litres if one gradly was being
delivered, or 5,000 litres if more than one grade Wweing delivered;

(g) company station operators should be free to disptalysell lubricating oll
supplied by competing wholesalers;

(h) companies should be permitted to require retarletso dispense competing
oils through equipment which was owned by the carngs

(i) through the device of three-year licences renewaibliee licensee’s option,
operators of wholesaler-owned stations not alresdipng-term leases should
be given security of tenure in their positions, Without the right of
assignment which a long-term lease would have given

() licences should be discontinued only for statedars, and there should be
provisions for compensation for licensees;

(k) both licensees and long-term lessees should haweggtht to go to arbitration
in relation to certain matters, such as rent or$iofi opening, proposed to be
fixed by the wholesaler; and

() existing Orders relating to motor spirit shoulddoasolidated.

A detailed form of Order was provided by the Consius.
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The 1981 Order

The Minister made an Order in March 1981 in accocdavith the recommendations
of the Commission, except for the alternative recwndation described in (e) above.
The Order consolidated the existing Orders andethafs1961 to 1980, were revoked,
and the Order entered into force on 15 April 198lost provisions of the former
Orders were retained. The main amendments refatexstrictions on the opening of
additional company-owned stations, repayment afdday companies to retailers,
trading hours, conditions attached to licencest¢hare of short-term lessees of
company-owned stations, compensation for retaifecgrtain circumstances and

arbitration in case of disputes.

The lengthy order commenced with a number of didims. It provided that a
wholesaler should not differentiate in terms andditions between retailers, except
that a lower price could be charged to solus mtsilprovided that the difference was
reasonable and justifiable and did not discrimifegveen solus retailers. Such a
solus rebate was not mandatory. A higher pricdédcbe charged for single deliveries
of motor spirit below a specified quantity. Minimuleliveries for solus and
company station retailers could be laid down, des$é¢ could differ from one retailer
to another.

Mixed brand retailers, and certain solus retawens wished to become mixed brand
retailers, could not be refused supplies by whddesavho had supplied them in the
past. Nor could a wholesaler who had suppliedaffispng equipment for motor spirit
to such a retailer require the retailer to purchleasgusively from that wholesaler or
limit the amount purchased from another wholesaleestrict or prevent advertising

of competing motor spirit.

A wholesaler was permitted to impose terms and itiond of supply for mixed

brand retailers, including the quantity ordered esgllarity of orders and payment,
but these should not be less advantageous thaa theslus retailers. If a wholesaler
made available free training, loans for the statiosimilar services or facilities to

solus retailers, these need not be made availaloexed brand retailers.
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Solus agreements were limited to a maximum perfadroyears, even if a loan
agreement was of longer duration. An agreemesiipply motor spirit could not
contain a requirement for the retailer to purchrasgor vehicle lubricating oil from
the wholesaler. A wholesaler could not impose r@agirement on, or offer any
inducements to, a motor spirit retailer, in relatto exclusive purchase or minimum
purchases of lubricating oil, or a requirementuochase motor spirit if lubricating oil
was purchased, or to refrain from advertising caimgdubricating oil. A wholesaler
could, however, prevent or penalise the operatar sithtion who used equipment
owned by the wholesaler to dispense competingdabng oil. There should be no
differentiation between retailers for the purchaskibricating oil. A wholesaler was
not allowed to supply lubricating oil to a retailgho did not comply with terms and
conditions which were not inconsistent with theyismns of the Order.

A wholesaler was obliged to furnish to the Examiokerequest information
reasonably required concerning the operation gogeed operation of company
stations, or of the concessions and facilitiegritial or otherwise, offered by

wholesalers to retailers at company stations amdhier retailers.

Wholesalers were prohibited from fixing prices @adunts in common for motor
spirit or lubricating oil, and from informing eactther in advance of price or discount
changes. Wholesalers were not permitted, nor vetadlers, to agree on fixed or

minimum resale prices.

Wholesalers were not allowed to act in concertrevent the entry of a new
wholesaler to the trade, nor to unfairly or unjpgiminate another wholesaler. A
wholesaler was prohibited from refusing to supphetailer or a prospective retailer,
or imposing less advantageous terms, dependinghether the person was or was
not a member of or approved by a trade association.

A wholesaler was permitted to differentiate betwestailers orbona fide
considerations of creditworthiness. Wholesalerewequired, on request, to furnish
to the Examiner a statement of their terms and itiond of supply for motor spirit,
lubricating oil and dispensing equipment, and of eimanges in the terms or

conditions.
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The Order provided that a motor spirit station daubt be operated as a company
station unless it had been operated as a compatigyrsimmediately before 15 June
1972, with some exceptions. Firstly, this did apply if the whole of the station at
and below ground level had been completed not tager 13 July 1972. A supplier
could operate company stations up to a maximun®aft&tions. Provision was made
for a supplier to close up to two company statieash year and replace each by a
new company station. The supplier in these cases not be connected with any
other wholesaler in the State and must not supptpnspirit of the same brand as
another wholesaler. The supplier was requiredtdynthe Examiner in advance
about a new company station, with details aboubdation, storage capacity, the
number of pumps, and whether the operator was tmlmmployee, tenant, lessee or
licensee. Where relevant, details had also tarbeged about a company station
which was being closed. Such a station could fietveards be operated as a

company station unless it replaced another comptatipn which was being closed.

Where a wholesaler specified a minimum amount feingle delivery to a mixed
brand retailer, this minimum should not exceed @ Jt@es if one grade only was
being delivered, or 5,000 litres if more than onadg was involved. A wholesaler
who intended to cease supplying an outlet was reduo inform the Examiner of his

reasons in advance.

Provision was made for the early repayment of a lnade by a wholesaler to a
retailer, whether the repayment was to be by wagy ©ihgle payment or by

instalments.

A solus agreement or a long-term lease shouldetptire the retailer to open at
specified times, although it could include a teaguiring opening at a time or times
at which it was reasonable that motor spirit shdnddcavailable to the public.

A wholesaler was not permitted to prevent a retditem indicating the brand of

motor spirit being dispensed by a pump.

It was provided that a company station must beaipdreither by an employee, a

long-term lessee, a short-term lessee, a tenant)-dessee, a sub-tenant or a licensee.



119

A lessee or tenant under a short-term lease was d@he right, within a specified
period, to obtain a licence from the supplier instef the lease, or to continue as a
lessee or tenant. The supplier was obliged iridimaer case to grant a licence in
conformity with the Order. Where the retailer diat exercise the option, he had to

be granted a licence.

The Order specified certain requirements for a comygstation licence. It had to be
for a term of three years and the terms shouldilb@hd reasonable, and a further
licence had to be granted on its expiry. Provisias made for termination of the
licence in specified circumstances, during theengy of the licence or upon its
expiry. A period shorter than three years coul@imloyed if the licensee was
within three years of the maximum age (not lesa Btayears) permitted by the
supplier for a licensee. The possible reasongefonination or non-renewal had to be
included in the licence. EXxisting licences wererded to be licences under the
Order, with a three-year term from commencemeth®Order. Provision was made
for the grant of a one-year licence to a person dwbnot previously operated a
station for the supplier, without a right to a sedpsent licence.

It was provided that a supplier could not termireateeence during its currency,
unless the licensee requested termination or fecifip reasons. These included
failure to carry out statutory obligations, to mada/ments for goods, to comply with
a term or condition of the licence after a writtequest to do so, or to observe the
required standards of operation, or if the licensas unfit to operate the station or
ceased trading for more than seven consecutive d&ys licence could also be
terminated if the station ceased to carry on bgsiier reasons outside the control of
the supplier and the licensee, and the closurdilsgly to be permanent. In this case,
compensation had to be paid to the licensee. $lowvivas made for the licensee to
refer to arbitration the question whether the sigpplas entitled to terminate the
licence for certain reasons. The supplier waggeblito give the licensee at least one
month’s notice of termination, unless the licena@s likely to cause injury or
damage to persons or property. The notice of teatidn had to include, where
relevant, a statement of the right to compensairdio arbitration.
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When a licence expired, the supplier was obligegrémt the licensee another licence
in respect of the company station, unless the $ieerdeclined the licence or for
specific reasons. These reasons were essentialig described above in the case of
termination, with the omission of the provisionatéig to a station ceasing to carry on
business permanently. It was added that a liceaed not be renewed if the licensee
exceeded the maximum age for an operator (nothess65 years), if the supplier
required vacant possession of the station for ve@ldpment or disposal, or operating
the station through an employee, or if the suppreposed to terminate the operation
of the station by a person other than an emplogegrdt less than 12 months. There
were provisions for compensation, arbitration aridrpotice of non-renewal, as in

the case of termination.

Where a licensee was, or was entitled to be, gieateew licence, he was entitled to
refer to arbitration a dispute concerning the amadfipayments to be made, opening
times, other activities allowed or not allowedla station, or restrictions on
operating another station. The inclusion of carfapvisions in a licence was not
allowed, such as prohibiting a licensee from opegadnother station after expiry,
requiring the licensee to make available to thepBepaccounts and records,
requiring the licensee to pay for any capital exjseme, or requiring the licensee to
contribute to any schemes for promoting the sakb®products. Detailed provisions
were made in the Order for the calculation of congagion payments relating to the
net pre-tax income from the operation of the statiény dispute about compensation

could also be referred to arbitration.

The Reports of 1989 and 1990

In October 1988, the Minister requested the Comomnst® hold a public enquiry into
the supply and distribution of petrol and autodieseluding the operation of the
1981 Order. In March 1989, the Minister requestedCommission to commence
immediately the public enquiry, with the followingrms of reference:

“To hold an enquiry into the conditions which obt& regard to the supply and
distribution of petrol and autodiesel in the Stateluding:

- the implications for prices of gifts and promotibeehemes;
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- the effect on prices of the operation of the If&tional Petroleum
Corporation;
- the operation of the Restrictive Practices (MotprriSand Motor Vehicle
Lubricating Oil) Order, 1981,
and to make recommendations to the Minister asttenmat urgency based on their

enquiry.”

The Interim Report

The Commission decided to present an interim regeating with the price related
aspects of the enquiry, and this was presentdtetMinister in July 1989, and was
published in September 1989. The Commission itelécthat it would, in the full
report, recommend that price control on petrol srador diesel be removed
completely. The Chairman, Mr. O’Reilly, statedttha would make this subject to
the enactment of a new Order and the implementatiomeasures to enhance the
possibility of price competition. Separate recomdsions concerning the price
control formula were made by the Chairman and kyathher member, Mr. Lyons.
They agreed that, if price control were to be cured, a Prices Advisory Body
should be established, to bring about a fair andarable system of control. The
Minister accepted some of the recommendations nzaatkthese were incorporated in
price increases on petrol and diesel in Septem@®9.1 Subsequently, in November,
increases were granted in the wholesaler’s andeesgpremium petrol margins.
When the Competition Act, 1991 commenced on 1 Gut@B91, price control on

petroleum products was terminated.

The Full Report

The full report was submitted to the Minister imdary 1991 and was published in
May 1991. A comparison with statistics for oth& Hlember States revealed that in
1988 the throughput of Irish retail petrol outletas about 25% of the EC average,
and that Irish tax-exclusive prices were betwee¥h Bad 28% higher than prices in
other north west Europe countries.
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The Commission took the view that provisions in@réler, prohibiting

differentiation in terms and conditions for theesaf motor fuels, were anti-
competitive. It concluded that the limitationstbe number of company-owned
stations were no longer necessary or desirableitaadommended that all the
restrictions be removed. The Commission also dened that, because of the
existence of EEC Regulation 1984/83, which conthsyecial provisions for service-
station agreements, articles in the Order dealiily solus agreements and lubricating
oil were unnecessary. The Commission concludediiesenactment of the
Competition Bill would make a revised Restrictivea&ices Order on motor fuels

unnecessary.

The Commission also concluded that conditions entthde at the time of the enquiry
did not warrant the imposition of price control endhe Prices Act, 1958. If price
control were to continue at any level, however,@loenmission again stressed that an
independent Prices Advisory Body should be estadtis Similarly, if price control
were to be re-introduced in the future after hawegn discontinued for a time, it
should only be on the basis of recommendations &dPnices Advisory Body. The
Commission recommended that the provisions ondegmnd leases, with some
amendments, should take the form of undertakingise¢dMinister. The Chairman
believed that gift and promotion schemes shouldrbaibited, but the other member
considered that there should be no prohibition wittke Act on such schemes. The
members also gave their differing views on the iogtions for prices of the

operation of the Irish National Petroleum Corpaati

When the Competition Act, 1991 commenced, on 1 ktd991, the 1981 Order

was repealed and, as stated above, price contmlodor fuels was terminated.
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REPORTS OF OTHER ENQUIRIES AND STUDIES, AND SUBSEQLENT
DEVELOPMENTS

Reports of Other Enquiries

Enquiry into the supply and distribution of Cinefims. 1978. (Prl 7260).

Enquiry into the supply and distribution of DailgcaSunday Newspapers published
in Ireland and of Newspapers, Periodicals and MiagazDistributed by Wholesalers.

1979, published in 1983. (Prl 8380).

Enquiry into the effects on competition of the Riesbns on Conveyancing and the
Restrictions on Advertising by Solicitors. 1982l 902).

Enquiry into the Statutory Restrictions on the smn of Dental Prostheses. 1982.
(P1'1203).

Enquiry into the provision of Tour Operator andviebAgency Services insofar as
they are affected by the activities of Associationthe Travel Trade. 1984.
(Pl 2601).

Enquiry into the Policies of Building Societiesrggard to Insurance Related to
Mortgaged Properties and Valuation Reports on Rtiége 1985. (Pl 3505).
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Reports of Studies by the Commission

(a) General

Study into Pyramid Selling. 1974. Not published.

Studies into Industrial Concentration and Mergarkeland. 1975. (Prl 5601).

Study into Industrial Concentration in Ireland @75. Published in the Annual
Report of the Commission for 1982. (Pl 1553).

Study into the Legislation on Competition Policylialand. Interim Report, 1975;

Final Report, 1977. Neither report was published.

Study into Roadside and Street Trading and Sabes Tremporary Retail Outlets.
1976. (Prl 5735).

Study into competition in the Licensed Drink Trade€77. (Prl 6465).

Study into Cable Television Systems in the GreBtdslin Area. 1986.
(Pl 4295).

Report on Alleged Differences in Retail GrocerycBs between the Republic of
Ireland and the United Kingdom (including partialydNorthern Ireland). 1987. PI
5236).

Study of Competition Law. (Study into the respeetinerits and disadvantages of the
Prohibition and Control of Abuse systems for regotaCompetition). 1991. (PI
7080).

Submission to the Inter-Departmental Committeexer@ne legislation applying to
small public service vehicles (taxis). 1991. (Asnary of the submission was
published in the Annual Report for 1991).
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(b) The Professions

Study into concerted fixing of fees and restricti@m advertising in the Accountancy
Profession. 1987. (Pl 4862).

Study into concerted fixing of fees and restricti@m advertising in the Engineering
Profession. 1987. (Pl 4993).

Study into concerted fixing of fees and restricti@m advertising in the Patent and
Trade Mark Agents Profession. 1989. Not published

Study into concerted fixing of fees and restrici@m advertising in the Architects,

Surveyors, Auctioneers and Valuers Profession®01%ot published.

Study into Restrictive Practices in the Legal Pssfen. 1990. (Pl 7301).
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Other Orders Made

Restrictive Practices (Cinema Films) Order 1985.1. No. 367 of 1985).

Restrictive Practices (National Lottery) Order, @94S.I. No. 130 of 1990).
This was the first, and only, Order made by theisder, under the 1987 Act, without
a prior enquiry by the Commission.

Neither of these Orders was confirmed by Act of@eeachtas. It is understood that,
following a meeting between the film distributorsdahe Minister, certain measures
were taken which obviated the need to proceed legislation. The Minister did not
proceed with confirmatory legislation in respectité other Order, because the
offending rule on the exclusive sale of Nationattepy tickets was abolished by the

National Lottery.
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Reports and Subsequent Developments

Trading Stamps

The Commission commented unfavourably on the useading stamps as a form of
promotion in its 1972 Report into certain groceopds. It considered that trading
stamps were restrictive in nature and the prindgaling stamp company held a near
monopoly position. As a means of providing a preguction to consumers, stamp
trading was relatively inefficient. While stamp®ywded a strong attraction for
consumers, the use of the term “gift” might be dedno be misleading, and there
was no clear and explicit information on the casalues of the goods supplied in
exchange for stamps. In view of its use in othed$ of retailing and the
implications for consumer protection, the Commissitade no formal
recommendation on stamp trading since it regaitdesia matter that could more
suitably be dealt with by consumer protection liegisn rather than by an Order
under the Act.

Provision was made to regulate trading stampsanttading Stamps Act, 1980 (No.
23 of 1980). Only a company which had a placeusiress in the State was
permitted to carry on business as the promotertiEding stamp scheme. It was
declared to be an unfair practice under the 19X@dhe promoter of a trading
stamp scheme to withhold unreasonably a supplsadfrig stamps from anyone
wishing to participate in the scheme. Every trgditamp had to bear on its face a
monetary value, and the Minister could specify ttakie by Order.

A holder of trading stamps with an aggregate cadhevof not less than £1 was given
the option of redeeming them from the promotercati@ss than the aggregate cash
value. The promoter was required to publish alcgtee listing the goods or services
which were offered in exchange for trading stanapsl the number of stamps
required for each item. A copy of the catalogue twabe lodged with the Minister,
and a copy supplied to every outlet which offeresingps. The catalogue had to be
kept available by each such outlet for inspectipithie public. A notice was required
stating the number of stamps offered for every Bithvof purchases in the shop, and

the cash redemption value of the stamps. There westrictions on advertisements
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referring to the value of the stamps. Infringerseasftthe Act were declared to be
offences, punishable by a fine, and offences cotethlty a body corporate could be
attributed to its directors or officers. Summargqeedings could be prosecuted by

the Minister for Industry, Commerce and Tourism.
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Cinema Films

Following a number of complaints to the Commissiothe 1960’s about practices in
the supply and distribution of cinema films, a @GnaeTrade Complaints Committee
was established in May 1970. The Committee wasbéshed by the trade and
consisted of a representative of a film renterganmisation and representatives from
two cinema owners’ associations. The working ef@ommittee was reviewed by

the Commission, and later by the Examiner.

The Committee appeared to be functioning satisfégtontil April 1976, when some
exhibitors complained to the Examiner that theyensat getting a fair share of the
films which the public wanted to see. The Examimgd meetings with the major
film distributors during 1976, and put forward posals for the distribution of films.
The distributors implemented their proposals formproved distribution system for
Dublin suburban cinemas and for cinemas in othterscand large towns, but they
were not prepared to make any changes regardiegneis in the Dublin city centre
area or in small towns throughout the country. ERaminer requested the
Commission in March 1977 to hold a public enquanyd submitted the report of his

investigation to the Commission.

The Commission held its enquiry in late 1977 arfohsitted its report to the Minister
in April 1978. The report was published in Octob®878. The proposals of the
Examiner were included in the report. The Comroisstated that it accepted the
statements made by witnesses for certain majobéghs, and for the renters, that
they were not parties to any binding agreementiseetacit or otherwise, which were
designed to create, or had the effect of creatimayjopolies in Dublin city centre.
Nevertheless, it considered that these companjegezhdominant positions in the
exhibition of first-run films in Dublin and thatélse positions were enhanced through
advantages derived from arrangements adopted byptment companies in the UK.
It also stated that no evidence was found for tdrgention that an agreement of any
kind existed between the renters and the only n@j@ma circuit operating
throughout the country and that no evidence wagedi to show that there was
discrimination in rental terms. The Commission wassfied that a strong cinema

circuit was to the advantage of the public in emgumvestment in facilities and in
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providing a degree of countervailing power to teeters in what had become a
sellers’ market, and that it would be desirablerfithe standpoint of enhanced
competition to have more than one national cirduit,it doubted whether demand

would be sufficient to sustain a second circuit.

In view of the dominant positions of the two magahibitors in Dublin city and of

the fact that, in a number of major provincial cest the only national circuit
operating had an outright monopoly or was in argfrdominant position, the
Commission considered it necessary to have a puoedd ensure equity to
independent cinemas and to avoid possible abudes.Commission rejected the
Examiner’s contention that the system of distribativas inherently unfair and
discriminatory, it considered that his proposalsilsantroduce too rigid a system of
regulation, but it considered that in some respactore equitable and speedy system

could be achieved.

The Commission considered that, subject to ceddjustments, the Allocation of
Product Scheme for Irish Provincial Cinemas (i.€rade Disputes Committee and an
Appeal Tribunal for the hearing of applications &location of product which

applied to all cinemas with the exception of cinenmaDublin city centre and
suburbs) and the scheme for Dublin suburban cineatr@ady adopted by the Irish
Advisory Committee established by the UK Kinemasgir Renters Society, were the
most appropriate arrangements that could be deinsth@ circumstances of the trade
and it recommended that they should be continddek main adjustments
recommended by the Commission to the scheme feirmal cinemas were that it
should not be mandatory for a complaining exhibitoengage in prior negotiations
with his competitors and that the Independent @maiir of the Appeal Board would
be acceptable to both the renters and the exhshigpresented on the Committee.
The scheme for Dublin suburban cinemas providetffilnas were released to them

not later than the beginning of the thirteenth wat&r opening.

Other recommendations were that:
(a) to eliminate the possibility of unfairness to aigntre independent cinemas in
view of the dominant positions of the two major gamies there, the

independents should have access to the Allocafi®naniuct Committee and
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Tribunal which in their case would be directedhe tesolution of disputes
rather than to systematic allocation;

(b) the Irish Advisory Committee should encourage nente experiment with
concurrencies and should accord city centre inddgreincinemas second-run
status at least on a par with suburban cinemas, iéquested by the exhibitor;
and

(c) the possibilities of getting extra copies of filstsould be explored.

The Commission did not find that rental terms wan@irly discriminatory.

The Commission considered that Fair Practice Rutagdd be an appropriate
instrument for formalising its recommendations amaild act as a guideline for
exhibitors and renters. It also considered thaehdRules, when made, should be
formally reviewed within two years. The recommetiatss in the report were

accepted by the Minister.

In April 1979, the Examiner formally asked the Coisgion to make Fair Practice
Rules. An observer from the Examiner’s office begiending meetings of the
Product Allocation Committee. The Commission prepaa draft of the Rules, which
was made available to interested parties, and s#wms made were examined by the
Commission. Discussions were held with the variateyests in the cinema trade.
From these discussions, it became apparent thatttier interventions of the
Examiner and the Commission had led to the remaiviadost of the difficulties that

at one time existed. A small number of Dublin @gntre independent exhibitors,
however, continued to be dissatisfied. Becausheo&xtremely variable box office
value of films, it was not possible to devise a&tixsystem for determining the
allocation of films to these cinemas and, in theeslze of any degree of consensus
among distributors and exhibitors, the Commissiomctuded that there was no basis
on which it could usefully frame Rules. It annoeddn May 1982 that it had decided

not to make Rules.

In 1984, the Examiner received complaints from imaeependent cinemas in Dublin
city centre that they were not being accorded pavith Dublin suburban cinemas,
with the result that their cinemas were in dandea@sure. The film distributors

stated that it was not possible or feasible to @ede the independents’ demands.
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The Examiner furnished a report of his investigatio the Minister expressing the
view that the distributors were not complying wilie Minister’s wishes, as signified

by his acceptance of the Commission’s recommenaktio

In November 1985, the Minister made an Order -Réstrictive Practices (Cinema
Films) Order, 1985 (S.I. No. 367 of 1985). Thepmse of the Order was to regulate
the distribution of cinema films in Dublin city ciea. It provided that a distributor or
supplier of cinema films should not accord lesotaable terms to a “designated”
exhibitor, at any cinema within a radius of oneewf the General Post Office in
Dublin, than the most favourable terms relatingrtong accorded by him to an
exhibitor outside this radius, but within the coubbrough of Dublin or the county of
Dublin. The Order was not confirmed by Act of theeachtas, however, since,
following a meeting between the distributors arel Minister, certain measures were

taken which obviated the need to proceed with latjis.
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Newspapers and Magazines

In July 1977, the Examiner furnished to the Commarsa report of his investigation
into the supply and distribution of daily and Supdawspapers published in the
Republic of Ireland and of newspapers, periodiaald magazines distributed by
wholesalers, with a recommendation that the Comarisshould hold a public
enquiry. The Commission, and later the Examinad, teceived complaints for some
time from retailers about their inability to obtaapplies, particularly of newspapers.
The Examiner contended that shopkeepers who catldat supplies of newspapers
and periodicals were placed at a competitive diaathge in the sale of other
products, and that a newsagents’ association hiapressure on publishers and
wholesalers to stop the opening of new retail ¢sitiéle maintained that the
newspaper proprietors and two of the wholesalecsied dominant positions in the

trade. The Examiner made detailed proposals tovddathese problems.

The Commission held a public enquiry in mid-1978] & submitted its report to the
Minister in May 1979. The Minister published tleport in January 1983. The
Commission recognised the special position of neysgs in a democratic society,
and that the national press should be not onlybtgaliversified as well. It
considered that it would be contrary to the publterest to recommend any system
of distribution which could have serious repercoigsion a newspaper’s economic
viability and threaten its continuance. The Consmois discussed the power of
suppliers to give or withhold supplies; the Exammeroposals; the confinement of
sales to authorised outlets; and pressure byeetail

The main recommendation of the Commission wasrth@abnal newspapers should
agree to set up a voluntary appeals board whichdwegeive and decide upon
appeals from retailers against the refusal of sapfly individual newspapers and
against discontinuance of supplies to outlets folyreerviced. One member of the
board, whose duty it would be to ensure that tkee/pbints of appellants were given
due weight, would be nominated by the Minister.e Alominated member and the
newspaper representatives would jointly agree on@ependent chairman to preside
at meetings. Where a representative of a newspaguethe nominated member were

in agreement (either to supply or not to supplg) dabpeal should be so decided, but
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where they disagreed, the decision would rest thighchairman. A fixed fee should
be charged to discourage frivolous appeals, arsdatbuld be used to help defray the

expenses of the appeals system.

Consideration had been given to recommending tHemgaf an Order under the
1972 Act, prohibiting the continuance of the bagnif onward sales, i.e. the sale by
retailers of papers in bulk to other retailersriesale by the latter. As the newspapers
insisted that this would seriously increase thests it was decided, on balance but
with divided feelings, not to recommend that ané€doe made at that stage. It was
recommended, however, that newspapers should ttedaxrule prohibiting onward
sales by granting permission in individual casegwivould be subject to special

rules as to returns of unsold papers.

The Commission considered that the existence apaeals board should largely put
an end to any temptation that might exist to bprgssure to bear in order to prevent
supplies being made to an applicant. The Commigsgcommended, however, that,
if an Order were to be made in relation to newsmaped magazines, it should
include a provision making it unlawful for any assdion or combination of persons
to coerce or induce, or attempt to coerce or indacipplier to withhold supplies
from any person or class of persons, or to discrét@ against any person or class of
persons as to terms of supply. The position ofledaders who distributed
newspapers, periodicals and magazines was foulnel different from that of the
publishers of the national newspapers as theytbadmuch greater extent, an interest
in promoting the sale of a wide range of publicasio The Commission
recommended, however, that wholesalers should emeet with the relaxing of the

prohibition of onward sales.

It is understood that discussions were held betwepresentatives of the Minister
and the Dublin Newspaper Managers Committee regguttie establishment of a
voluntary Appeals Board to deal with disputes betwpublishers and retailers.
Agreement could not be reached about the fundiregicth a Board, and it was not
established, and the rules on onward sales wenelaoied. No Order was made in

respect of the supply and distribution of newspsjp&id magazines.
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In the years after publication of the report, tiiner, and later the Director,
received complaints from retailers concerning tfelure to obtain supplies of
newspapers and magazines. These complaints vkere a@ with the suppliers. This
continued until the 1991 Competition Act came ioperation. As a result of this
legislation, and significant changes in the ratarketplace, there was a gradual
development of an open policy on both the appointroénewsagents and the
selling-on of newspapers. Newspapers are nowablaiin many retail outlets in

addition to traditional newsagents.
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Restrictions on Conveyancing and Restrictions oveftising by Solicitors

In 1980, the Minister, through the Examiner, rege@she Commission to hold a
public enquiry into:

(a) the nature and extent of competition in the cagynt of conveyancing for
gain with particular reference to the effects ompetition of legal
requirements restricting the provision of this ssgyand

(b) how the prohibition on advertising affects competitby solicitors.

At the request of the Commission, the Minister apigal a temporary member, Mr.
Justice William Tormey, to assist the Commissibtearings commenced in
November 1980. The Commission’s report was subknhitb the Minister in March
1982, but was not published until February 1985.

The report included an account of the procedurethforegistration of title in the
Registry of Deeds and the Land Registry, and detian detail the steps to be taken
in a conveyance of a property. It also descrilbedatrofession of solicitor, including
entry and training and the disciplinary machinelry.addition, consideration was
given to the so-called “solicitors’ monopoly of a@yancing”, the operation of the
system of fee scales, and the regulations whichipited solicitors’ advertising in
general and forbade a solicitor to hold himselfasiprepared to provide services at

less than the scale fee.

The main recommendation, a majority one, was taaters should be allowed to
employ non-solicitors to act on their behalf inrgarg out a conveyance. It was
considered, however, that, in the public interagiurchaser should not be allowed the
same choice. A note of dissent, by the temporasnber, Justice Tormey, stated that
it had not been established that the common godigegpublic interest would be
served by a change in the existing situation artthere was any real public demand

for a change.

The relaxation of the rules of the Incorporated L3o¢iety in regard to advertising
was recommended by the Commission subject to thagm, by a majority, that the

Society should be free to make regulations withimgidrom a solicitor the right to
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advertise his charges. The minority recommendabgMr. Lyons, was that

advertising of charges by solicitors should be pieh.

The Commission also recommended that:

(a) the Disciplinary Committee of the Society shoulddéhe power it once held
of imposing lesser penalties (than removal fromriileof solicitors) restored
to it — for example, the imposition of fines or tleguirement to pay damages
— and that there should be lay representation @ Cthuncil and on
disciplinary bodies;

(b) a solicitor should not be allowed to undertake &yawicing unless he had
suitable professional indemnity insurance;

(c) it should be made unlawful for a lending instituti refuse to advance
money for the purchase of a property if represeantdiy a solicitor was not
made or that solicitors should refuse to deal wélsons not legally
represented,

(d) non-practising barristers should be allowed to cahdonveyances for their
employers;

(e) the existing requirement that registrations ofgfars should only be effected
by a solicitor should be dropped;

(H fees of solicitors employed by lending institutiatould be borne by
institutions as a general charge, and not recofrpedindividual borrowers;
and

(9) it should be unlawful to induce or attempt to indw@csolicitor not to charge
less than the prescribed scale fees.

The report contained the form of Order recommerimethe Commission, and

proposed amendments to the Solicitors Acts, 19841860.

In publishing the report, the Minister said that thovernment would consider
legislative amendments to facilitate the implemgorteof those recommendations
which were not affected by the Solicitors Acts.eTMinister for Justice would also
be promoting amendments to the Solicitors Acthialight of the Commission’s

other recommendations.
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No Restrictive Practices Order was made by the $#eni One recommendation was
included in Regulations made by the Minister fax Environment in 1987. These
were the Building Societies Regulations, 1987 ($d. 27 of 1987) and the Building
Societies Regulations (Amendment) Regulations, 193[7 No. 339 of 1987).
Among other matters, these Regulations prescrin&itthe costs of the legal
investigation of title to any property offered &sgrity by a member should be paid
by the building society, and should not be recoddrem the member. In addition, it
was provided in the Building Societies Act, 198&tgon 31(1), that the Minister for
Justice, after consultation with the Minister foe Environment and the Central
Bank, might make regulations authorising buildingisties to provide conveyancing

services. No such regulations have been made.

The Incorporated Law Society of Ireland made reiiuia in respect of advertising by
solicitors in December 1988 — the Solicitors (Adiséng) Regulations, 1988 (S.I. No.
344 of 1988). These Regulations revoked previceguRitions made in 1955 and
1971. They essentially permitted a solicitor tweatise his services, but they
contained restrictions on the content of advertesgisn Solicitors were not permitted
to do anything which could reasonably be regardetbating or as calculated to
attract business unfairly. “Touting” was definedaadirect approach by or on behalf
of a solicitor to a person, who was not an esthbtisclient, with the intention of

soliciting business.

A solicitor was allowed to advertise in any waytheught fit, including by means of
general circulation of printed material, and in angdium, such as radio, television,
newspapers, directories and posters. A solicits also permitted to appear on radio

and television and at any public function, and tdenarticles for publication.

An advertisement by a solicitor, however, shoultl no
(a) claim superiority for the quality of his practiceservices over those of, or
offered by, other solicitors; or
(b) claim specialised knowledge of any particular aelaw or practice; or
(c) contain a criticism of other solicitors; or
(d) compare his fees with those of other solicitors; or

(e) specify a fee for any services he is willing to\pde; or
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() make reference in relation to any practice to —
(1) volume of business or fee income;
(2) the identity of any client except where this is gpiate in any matter
which, in the normal course of his practice, thiecgor is instructed
by that client to advertise; or
(3) any item of business except that which, in the ramrourse of his
practice, he is instructed by a client to advertise
(4) the outcome of any business carried out for cliests
(g) contain any inaccuracy or false or misleading stat&s; or
(h) be by such means or of such a character or in lsadliaste as may reasonably

be regarded as bringing the profession of soligitoto disrepute.

While the solicitor was not allowed to advertiss faes, he was permitted to state in
any advertisement that a written statement of pgegdees and/or a free first
professional consultation would be provided to pagson upon request. While a
solicitor was not allowed to claim superiority oarother solicitor, he could claim
superiority for the quality of his practice or sees over those of other persons who

were not solicitors.

The Regulations provided that the Council of theohporated Law Society could, by
written notice, require a solicitor to withdrawgrténate or cancel an advertisement
which the Council deemed to contravene any of éigellations. Failure of a solicitor
to comply with the terms of a notice, after anyhf representations had been
considered by the Council, could be deemed by ikei@inary Committee to be

misconduct within the meaning of the Solicitors (@mdment) Act, 1960.

The 1988 Regulations were revoked and replacetéolicitors (Advertising)
Regulations 1996 (S.I. No. 351 of 1996), followihg Commission’s report on the
Legal Profession in 1990, and they are describedare detail below in connection
with that report. In brief, these Regulations reetbthe restrictions on fee
advertising, although they did provide that, intair circumstances, the advertising
of legal services which used the words “free” oo foal no fee” would be a breach of
the Regulations. Any breach of any Regulation datill be found to be misconduct

by the Disciplinary Tribunal. Provisions dealingiwplaces where advertisements
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could appear, and the procedures involving a ptesbiieach of the Regulations, were

omitted.

The 1996 Regulations were in turn revoked and ocepldy the Solicitors
(Advertising) Regulations, 2002 (S.1. No. 518 0D2Q which are very lengthy, and
they are described in detail in connection with@wemmission’s 1990 Report. In
summary, however, the 2002 Regulations continwldev a solicitor to advertise,
including fee advertising, subject to restricti@mscontent. A main feature, however,
is the inclusion of restrictions on the encourageinoé claims for damages for
personal injuries, popularly known as “ambulancasohg”. Regulations regarding
the location of advertisements and proceduresviatig a possible breach are again
included. Any breach, as before, can be deembd tisconduct after inquiry by the

Disciplinary Tribunal.

Many of the other recommendations made were refleict the Commission’s 1990
Report and in the Solicitors (Amendment) Act, 1984. 27 of 1994), and they are
described in detail below. In brief, however, A covered the following matters:
(a) the Law Society can impose sanctions on a soligitgertain circumstances;
(b) there is lay representation on the Registrar’'s Citea)
(c) there is mandatory professional indemnity insurance
(d) non-practising barristers can do conveyancingteirtemployers; and
(e) the Society may not prohibit the advertising ofsfee charges by solicitors,

except in specific circumstances.
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Statutory Restrictions on the Provision of Dented$theses

In 1980, an association representing dental te@msaequested the Examiner to
investigate “the restrictive practices currentlgtecting the monopolistic position of
the dental profession in this country”. The asat@n had in mind particularly the
restrictions mentioned in sections 45 and 46 ofdhatists Act, 1928. In brief, these
sections stated that it was unlawful for any pertsopractise dentistry or dental
surgery unless he was a registered dentist, wittesexceptions, or for any body
corporate to engage in dentistry or dental surgeggin with some exceptions.
Dentistry or dental surgery under the Act coverefitting, insertion or fixing of
artificial teeth. The Examiner came to the condughat these sections of the Act
restricted competition in the provision of dentahsces, e.g. qualified dental
technicians were prevented by law from offeringrtBervices direct to the public in
respect of supplying artificial teeth. In Octold®81, he requested the Commission to

hold a public enquiry into the matter.

The Commission held the enquiry in 1982, and suisuhits report to the Minister in
October 1982. The report was published in May 1983 Commission considered
the statutory position, the current practice ofdyipg artificial teeth (dentures),
evidence regarding the dental mechanics’ claimstla@gbosition in some other

countries.

The Commission confined its conclusion to the sypifull and partial dentures
only. It accepted that the authorities concerngl thhe administration of health care
or the social welfare code had a right to takeviees that work done by mechanics
was not of a standard suitable for recognition unideir schemes. The Commission
considered that the denial to mechanics of thd tmprovide dentures to the public
was by its nature a restrictive practice, and it whjectionable unless it could be
shown that it offered advantages which outweighedisadvantages. Three reasons
were given for insisting that dentures should lwevjoled only by a dentist. The
Commission rejected the first of these, the supphosed to have a preliminary
examination by a dentist before obtaining dentufdse Commission then went on to

weigh up whether the dangers which might resutnftbe faulty quality of dentures
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or from carelessness in hygiene procedures wefigisut to justify the prohibition.

Two alternative views were considered at length.

In the first point of view, the ailments which migirise from faulty dentures or
careless hygiene were usually minor, and were ufftitgently serious to justify
treating the practice as an act of wrong-doingafbich a penalty should be exacted.
A majority of the Commission accepted this viewd aacommended that section 45
of the Dentists Act, 1928 should be amended so psavide that the general
prohibition on the carrying on of dentistry by anrgentist did not apply to the
provision of dentures to a person of eighteen yeamver provided it did not involve

work being done on living tissue.

The alternative view was that it was legitimatertake it an offence for unqualified
persons to provide dentures if the authorities ictamed that the practice was
dangerous and that this was the best way of prangeitf but that the section was
unnecessarily restrictive in not recognising thegtaility that persons other than
dentists could become qualified. The alternate@mmmendation was that the Act
should be amended so as to provide that the geprataibition on the carrying on of
dentistry by a non-dentist should not apply toghavision of dentures by a denturist
to a person of eighteen years or over providedlindt involve work done on living
tissue, a denturist for this purpose being the drotd qualifications recognised by
regulations made by the Minister for Health. This not a recommendation that

steps should be taken to create a grade of detsturis

The Commission concluded that the restriction amtides practising as a corporate
entity, under section 46, was not restrictive, amlild not recommend any change in

this section of the Act.

The Dentists Act, 1985 (No. 9 of 1985), which rdpddhe 1928 Act, provided for
the establishment of the Dental Council which wiasmthe responsibility for the
registration and control of persons engaged irpthetice of dentistry and for other
matters relating to the practice of dentistry amelggersons engaged in such practice.

As before, the “practice of dentistry” included fiténg, insertion or fixing of
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artificial teeth, and it remained unlawful for amgoother than a registered dentist to

practise dentistry, with some exceptions.

The Dental Council, however, was given the powaeth the consent of the Minister
for Health, to make a scheme for establishing elas$ auxiliary dental workers who
would be entitled to undertake specified classegeotal work which would
otherwise be unlawful. It was specified that dewark carried out by an auxiliary
dental worker had to be carried out under the stigen of a registered dentist. This
restriction, however, would not apply to the figjrnnsertion or fixing of artificial
teeth for persons of eighteen years or over, ogiviag of advice to, or attendance
on, such persons by the auxiliary dental workesyjled that such work did not
include any work on natural teeth or on livingties The Act also gave the Minister
for Health the power to direct the Council to exsgdhe powers to make a scheme,
where he considered that the establishment oftecplar class of auxiliary dental

worker was desirable.

Despite these provisions of the 1985 Act, no schieasebeen made, over a period of
some twenty years, to provide for the creation ofaas of denturists, who could
supply artificial teeth directly to the public waht the involvement of a dentist.
While schemes have been proposed, there has besgreement between the
Council and the Minister for Health, and each padyg an effective veto on any

proposed scheme.



144

Tour Operators and Travel Agents

In 1977, the Examiner received complaints from tvawel agents that a travel agents’
association prohibited association members fronfirdgaith non-members, and that
they were not admitted to membership of the astonia Since practically all travel
agents and tour operators were members of theiaisag¢the complainants were
unable to book package tours for clients. The BEramasked the association to
remove certain restrictive provisions from its danson. In 1978, officers

authorised by the Examiner were refused accessnates of meetings and to
correspondence files at the association’s offidcadNovember 1988, the Examiner
furnished his report of an investigation to the @ussion and requested it to hold an
enquiry into the provision of travel agency sersigesofar as they were affected by

the activities of the association.

The Commission was not in a position to hold thgueny until early 1982. As the
final arrangements were being made, the Examingidwew his request for an
enquiry in the light of the enactment of the TramsTour Operators and Travel
Agents) Act, 1982 (No. 3 of 1982). This Act prosttthat a person could not operate
as a tour operator or a travel agent unless heahitence granted by the Minister for
Transport. The Minister was given power to malgulations in relation to licences.
A tour operator or travel agent had to possessd bar the protection of persons in
relation to overseas travel, and they had to makenents to a Travellers’ Protection
Fund established by the Minister for the paymertamhpensation of such persons in
certain circumstances. Operating without a licemas declared to be an offence,
with a possible fine not exceeding £100,000, orrisgmment for not more than five

years, or to both the fine and imprisonment.

Subsequently, one of the original complainant tragents renewed his request to the
Examiner that the enquiry should be proceeded Wwitbause he considered that his
difficulties would not be alleviated by the newildgtion. When this request was
rejected, he made application to the Commissidrate an enquiry held. In
considering this application, the Commission alad available to it the Examiner’s
report and many submissions received from intedgséeties since the first

announcement was made of an enquiry. These irdipatna faciethe existence of
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restrictive practices sufficient to cause the Cossioin to decide to hold an enquiry.
Public sessions commenced in 1983. The reporswlasiitted to the Minister in July
1984, and was published in June 1985.

The enquiry was into the provision of tour operatod travel agency services insofar
as they were affected by the activities of assmriatin the travel trade. The report
described in detail the operation of the travaedéréncluding air travel, tour operators
and travel agents), associations in the travekt(tte Irish Travel Agents Association
(ITAA) and the International Air Transport Assoaaat), and licensing and bonding
arrangements. It discussed complaints made agesestiations in the travel trade,
including restrictions on entry imposed by the ITAAles governing existing
members of the ITAA, price maintenance, and digogplpenalties and appeals.

There was some dispute about the competence @fdhmmission to enquire into
activities connected with travel on scheduled aiviges, since the 1972 Act did not
apply to “any air service or service ancillary gter. The Commission regarded the
sale of tickets on scheduled services as beingdjanydio an air service and therefore
outside the scope of the enquiry. It took the sai@e in respect of the pricing
practices relating to scheduled services as exsetdig carriers, or an association of
carriers. It took the view, however, that the\at@s of an association of tour
operators and/or travel agents should not be redaad ancillary to an air service,

and was within the scope of the Act and the enquiry

The main issues considered by the Commission weceimination in trading — the
“member to member” rule that a member of the ITABEd only deal with another
member — and price maintenance — the ITAA protubitin the sale of inclusive tours
below the advertised rates. The Commission coeduldat discrimination in trading
and price maintenance were objectionable from tmepetition point of view and did
not result in any significant benefit for the comsr, and that rules of the ITAA

relating to these matters should be prohibited.

In addition, it considered that the future rolelw ITAA as a representative body was
likely to be important, and that membership mightob substantial assistance, or

even essential, to travel agents. It concludetithi®existence of discriminatory rules
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regarding applicants for membership militated agjaiine application of the principles

of natural justice, and should be prohibited.

The main recommendations in the report, for pratuibs by Order, were as follows:

(a) that discrimination in trading, arising principaftpm the operation of the
“member to member” rule of the existing associatimntour operators or
travel agents either collectively or individually @n the insistence of
associations in the travel trade should be pratubit

(b) that discrimination by such associations againptiegnts for membership
should be prohibited, especially in relation to:

(1) the minimum paid-up capital requirement includimgypsion for
running expenses;

(2) the bonding requirement;

(3) the requirement to submit accounts;

(4) the requirements governing minimum age for managfeapplicant
firms and minimum number of experienced staff; and

(5) specific requirements governing premises;

(c) that the practice of price maintenance by a to@rator or travel agent acting
individually or collectively, or any action by association which had the
effect of price maintenance should be prohibited;

(d) that the inclusion of bye-laws governing feasipistudies, ethics and
standards of the trade, and the enticement of grapin the rules of travel
trade associations should be prohibited.

The Commission recommended a form of Order to wéhlthese matters.

In addition, the Commission considered that, initherests of both the travel trade
generally and the travelling public, the followipgpcedures should be voluntarily
included in the rules of the ITAA or any other asation representative of the travel
trade:
(a) applicants should be notified in writing of the seas for refusal of an
application;
(b) a list of members published by the Association &hmdicate that members

only were listed and that a complete list of trafirehs licensed under the
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1982 Transport (Tour Operators and Travel Agents)was available from
the Department of Communications; and

(c) an appeals board should be set up to deal bothapjtkals against refusal or
deferral of applications for entry to the Asso@atand appeals by members

against penalties imposed for breaches of rules.

In publishing the report, the Minister indicatedtla decision had been taken to
publish in order to facilitate public discussiontioé recommendations of the
Commission. He stated that he and the MinisteCmmmunications would further
consider the report in the light of this publicaission and the steps which were
being taken by the travel trade to comply volumyasiith the recommendations in the
report. He also said that some prior legislativeeadments would be necessary to

give effect to some of the Commission’s recommendat

No Restrictive Practices Order was made followimg €ommission’s report.

Shortly before the Commission’s report was submittethe Minister, however, the
Air Transport Bill, 1984 was initiated by the Mités for Communications in June
1984. The main intention was to make further miowi in relation to the control of
rates and fares charged on air services to, framathin the State. The Bill
provided that the Minister could issue a noticanaair carrier requiring the
submission of particulars of proposed airline farifThe Minister was enabled to
approve such tariffs, with or without modificatiaor, refuse to approve them. It was
provided,inter alia, that a person who charged a fare or rate whicghneé contained
in an airline tariff which had been submitted te Minister would be guilty of an
offence. The penalties laid down for such an aféewere, on summary conviction, a
fine not exceeding £1,000 or imprisonment for ataont exceeding 12 months, or
both, and, on conviction on indictment, a fine exteeding £100,000, or
imprisonment for a term not exceeding two yeardyath. Besides an airline, it
would appear that an offence could be committed pgrson such as a tour operator
or a travel agent. In addition, it would seem thatcharging of any fare or rate
which was not contained in an airline tariff subbedgtwould be an offence, whether

the fare was above or below that in the tariff.pémticular, the selling of an airline
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ticket by a travel agent below the fare in theftavould be an offence, and possibly

subject to heavy penalties.

Furthermore, the advertising of fares and ratesvb#hose in the airline tariff,
whether by the operator of an air service or bynggrmediary, would also be an
offence. The definition of an “intermediary” woulgbpear to have included a tour
operator and a travel agent. The penalty for cdtmygian offence was a fine not
exceeding £1,000, on summary conviction.

Finally, the power of the Minister to revoke or yédicences under the Transport
(Tour Operators and Travel Agents) Act, 1982 wasmded. In considering whether
a person was a fit and proper person to carry embss as a tour operator or travel
agent, the Minister was empowered to take into @gcthe commission of an offence
described above by the holder of a licence unded 882 Act.

There was considerable opposition to the provisadriee 1984 Bill, and there were
modifications to the eventual Act — the Air Trandpact, 1986 (No. 4 of 1986). As
in the initial Bill, the Minister could issue a e to an air carrier requiring the
submission of particulars of proposed airline tarivhich the Minister could accept,
modify or reject. A new subsection provided thatzonsidering an airline tariff, in
addition to having regard to the interests of tHiatarrier, the Minister should have
regard to the reasonable interests of other airetarand airline customers, the needs
of the tourist industry, the maintenance of adegjaatservices, representations or
objections regarding the airline tariff, and int@ional agreements. The charging of
fares other than those on the airline tariff wdsdg#emed to be an offence, but the
penalties were set at a fine not exceeding £1,008ummary conviction, and a fine
not exceeding £50,000 on conviction on indictmdPénalties of imprisonment were
dropped from the Act.

The provisions regarding the advertising of faned mates by the operator of an
airline service or an intermediary were the samia &se Bill, including the
maximum fine of £1,000. The provision whereby thaister could take into
account an offence under this Act, when determimihgther to grant a tour

operator’s or travel agent’s licence under the 1882was excluded from the Act.
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Building Societies — Insurance and Valuation Report

In 1981, the Examiner commenced an investigatibmadertain policies followed by
building societies irtheir dealings with persons seeking loans on mgeda
properties. These policies were:

(a) the practice of building societies in insistingtthiee and natural hazard
insurance cover for mortgaged property be placed a/particular company
or with one of a number of named companies; and

(b) the practice of building societies in charging fibes for valuer’s or surveyor’'s
reports on all properties mortgaged to them ta ttlegnts, but not allowing
the clients to have possession or even sight df sejoorts.

In 1983, the Examiner recommended that the Comaridsold a public enquiry into

these matters.

The Commission commenced public hearings of theliepq May 1984. Its report
was submitted to the Minister in September 1985wasl published in May 1986.
The Commission described in the report housingrenmde ownership, the
development of building societies, different methodfl house purchase, valuation

reports and house insurance, and it summariseeviience given.

The Commission found that the insurance systematgeby the major building
societies was effective in protecting the intere$the societies themselves. Most
building societies had arrangements with one orenmsurance companies and they
insisted that insurance was effected only with ¢hasmpanies and only through the
society’s agency. The Commission concluded thegdhestrictions were not justified
by the benefits arising from the system. The megommendation in relation to
insurance, which was regarded as the more impadsié, was that an applicant for a
loan from a building society for the purchase gtaperty should not be precluded
from having the property insured with an insureanfintermediary of his choice,
under the terms of an agreement with the societthioprovision of a loan. It was
further recommended that:

(a) during the term of a mortgage agreement, a borreweuld not be prohibited

from transferring the insurance on the propertgirtother insurer or

intermediary of his choice;
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(b) a building society should be required to offer pplecant for a loan a choice
of at least three insurance companies and thattiiee be available to an
existing borrower who wished to transfer the inageaon his property;

(c) where the insurance on a property was arrangelebgdciety, a summary of
the policy should be given to the borrower, andpycf the policy should be
given if the borrower so requested;

(d) where an applicant for a loan, or a borrower, psgplato effect insurance with
a company of his choice, the society should beipitd from refusing to
accept the insurance cover except for objectivalidweasons; and

(e) where an applicant for a loan, or a borrower, ééfgénsurance with a
company of his choice, the society should be pitddldfrom imposing a

charge in respect of extra administration expenses.

With regard to valuation reports on properties,@rmenmission concluded that the
system operated by building societies involveds#riaive practice and was unfair. It
recommended that a building society be prohibiésda condition of giving a loan to
an applicant for the purchase of a property, frequiring that the society should
arrange for the carrying out of a valuation of pneperty and that the applicant would
pay, either directly or indirectly, the cost in il@r in part, whether or not he was
given sight of the report. It was also recommerittati where an applicant wished to
obtain a copy of the report on valuation, and thiéding society was willing to make
it available, the society could require that thplegant pay half the cost of obtaining
it.

The Commission recommended that an Order be magiedaffect to its proposals,

and it indicated the form of Order to be madethevent, no such Order was made.

In December 1986, however, the Building Societleaéndment) Act, 1986 was
passed by the Oireachtas and became law (No. B88&). Under this Act the
Minister for the Environment was empowered to pribgcrules for building societies,
by Order, which could give effedhter alia, to the recommendations of the

Commission.
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In January 1987, that Minister made the Buildingi8ites Regulations, 1987 (S.I.
No. 27 of 1987). These were amended in Decemli&f &9 the Building Societies
Regulations (Amendment) Regulations, 1987 (S.I. 388 of 1987). These
Regulations included the following provisions:

(a) Valuation Reports. Where a society gave appravéie¢ making of a loan,
the member must be furnished with a copy of theatabn report relating to
the value of the security for the loan.

(b) Insurance of Mortgaged Property. Any insurancelireqg of a member by a
society on a mortgaged property could be effectitldl any insurer and
through any agency or any intermediary. The sgeigis not allowed to
discriminate between members who effected insurdmmoeigh the agency of
the society and members who effected insurancewise

The Regulations also prescribed that the costiseofegal investigation of title to any
property offered as security by a member shoulpdie by the society, and should
not be recovered from the member. This was orteeomain recommendations in the
1982 report by the Commission on the Restrictian€onveyancing and the
Restrictions on Advertising by Solicitors. The Rkgions further provided that a
society should arrange mortgage protection ins@amcespect of each mortgage
loan, with some exceptions, through an insuremantermediary nominated by the

society.

Under the Building Societies Act, 1989 (No. 17 689), the Central Bank was given
the power by regulation to prescribe rules fordinil societies in respect of valuation
reports, insurance on mortgaged property, etc. TB8& Act was repealed, including
the power of the Minister to make regulations ispect of these matters. The 1989
Act, however, provided that the existing regulasievould continue in force as if
made by the Central Bank. Following enactmenhefG@entral Bank and Financial
Services Authority of Ireland Act, 2003 (No. 122§f03), the Irish Financial Services
Regulatory Authority was vested with the power takersuch regulations. No
regulations have been made in this respect, andritp@al regulations are still

operative.
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Pyramid Selling

In June 1973, the Minister requested the Exammentestigate the operation of
pyramid selling, a system under which people paigd sums in order to be accepted
by a company as distributors, at different levefgroducts which were ultimately
sold to consumers in their own homes. The Exarismeport was furnished to the

Minister in August 1973, but was not published.

In September 1973, the Commission was furnisheld @apies of the Examiner’s
report, and was asked for its views. Followingalegidvice, the Commission sought
additional information on certain matters releviantout not covered by, the report,

including official action in other countries.

The Commission sent its observations and recomntiendzon the report to the
Minister in February 1974, but these were not @iiad either. The Commission
stated in its 1974 Annual Report, however, thagieed with the Examiner that the
practices listed in his report were unfair and afet against the common good. It
analysed the principal objectionable features oapyd selling, and discussed briefly
the position in several other countries. It alsnsidered alternative approaches to the
practice as it had operated in this country. Then@ission recommended legislation

on the lines of the UK legislation, suitably adpgsto meet the Irish situation.

Subsequently, the Minister introduced what becdmdyramid Selling Act, 1980
(No. 27 of 1980). Its main purpose was to previeatinducing of persons to
participate in pyramid selling schemes. This wasding scheme with certain
defined elements. Goods and/or services were pydeded by one or more
promoters to participants for sale to other persdtssessential feature was that the
prospect was held out to participants of receiygagments or other benefits in
respect of persons who became participants indhense. The Act provided that a
promoter or participant in a scheme should not ¢edor attempt to induce a person to
become a participant, contravention of this prdtohibeing an offence. The receipt
of payments by a promoter from a participant, beedhe participant was offered the
prospect of receiving payments for the introducttbnew participants, was created

an offence. A person guilty of an offence wasl&abn indictment, to a fine not
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exceeding £10,000, or to imprisonment for up to years, or both a fine and
imprisonment. Provision was also made for therreta participants of payments for
goods in certain cases. An officer or employea bbdy corporate which had
committed an offence was deemed also to have cdetrihie offence in certain

circumstances. The Act came into operation on debBer 1980.
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Studies into Industrial Concentration and Mergers

In 1974, the Minister requested the Commissiomigentake studies into
concentration in Irish industry and mergers indnel. The Report of the study, which
was undertaken by Mr. Lyons, was presented to timeskér in September 1975. It
was published in 1978, at the same time as thaddbntrol mergers, take-overs and
monopolies. The Bill was enacted as the MergeakedOvers and Monopolies
(Control) Act, 1978 (No. 17 of 1978).

The report commenced with a discussion of the auresgces and causes of industrial
concentration, including the economic problems edudt was followed by an
analysis of the available statistical data, bakidhke Census of Industrial Production,
and a description of the alternative statisticahsuees of concentration, especially the
concentration ratio, i.e. the share of total outpuemployment of the largest firms in
an industrial sector. The report contained a tbetainalysis of changes in
concentration in employment at the establishmesd e each Irish industry between
1958 and 1968.

The study on mergers involved the compilation b$taof significant mergers, in all
sectors of the Irish economy, which were knownusipgcted to have occurred in the
period from 1958 to 1972. Since this informatiomsvobtained largely from
newspapers and the periodical press, it was exgadimat there was no certainty that

the list of mergers was fully comprehensive.

The detailed analysis of concentration and chamgesncentration, together with
details of industrial mergers, was contained ippendix and a summary of the
analysis was included in the body of the repogetber with some tentative

conclusions.

There were several difficulties arising from dedieties in the available statistical
data. Statistics were published on an establishivesis rather than on an enterprise
basis, that is each factory rather than all faestinder the same ownership, and this
tended to under-estimate the degree of concentrattor reasons of confidentiality,

outside researchers were not given access to ttexiedaollected by the Central
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Statistics Office in the Census. It was suggestaticonsideration might be given to
the formation of a special research section withexCSO to undertake fundamental

and essential studies, such as that on industmademtration among enterprises.

The Study showed that, even at the establishmeel, leoncentration was high or
rising in many lIrish industries, especially in moaarowly defined industries. By
international standards, the scale of Irish industas relatively small, and in some
sectors rationalisation, by merger or otherwisea¢have beneficial effects. There
remained a need, however, to monitor concentrati@inumber of sectors where

oligopoly, with its attendant risks to competitiovas predominant.

Bearing in mind the proposed legislation to conin@rgers and monopolies, there
was a need to study closely those sectors of imidhstry where concentration was
already high or rising rapidly, especially wheris tlvas the result of merger activity.
Adequate powers had to be given to the appropaigtigorities to obtain the necessary
information to assist their investigations. It webbe desirable, in particular, that the
Commission, in undertaking studies under the 19 ghould be empowered to
require firms to furnish relevant information whérevas available, subject to the

non-publication of confidential information.

Data later became available in respect of 1975 adidther study on industrial
concentration was undertaken by Mr. Lyons. Thestuidy was published as an
Appendix to the Commission’s Annual Report for 1982d a summary was included

in the main report.

The estimated four-firm concentration ratio ranfedh 7.5% to 98.1%. One third of
the industries were considered to be highly comaésd, with a ratio of 50% or more,
while one-fifth had low concentration of under 25%ecause of significant re-

classification of the source data, comparison efi75 figures with those for earlier
years was severely limited. Most of the industvibaéch could be compared showed

an increase in concentration, sometimes considerbbtween 1958 and 1975.

The results, in common with the earlier studies &odk by other researchers, tended

to indicate that concentration was at a high lavehany industries, and was
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increasing in many as well. The study underlifegrelevance of information of this
nature in the administration of competition and geerpolicy. The structure of an
industry revealed by concentration data had todmsidered in deciding whether to
investigate a purported monopoly or to allow a psgd merger to proceed. The
Commission considered that it would be extremegfulsf the CSO were to produce
exact four-firm concentration ratios for each indysboth on the basis of

employment and net output, rather than the estonai®os in these studies.
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Legislation on Competition Policy

In 1974, the Minister requested the Commissiortudysand analyse Irish legislation
on competition policy in the light of economic asakial changes taking place in the
economy. An interim statement based on a prelingisaudy done on the operation
of restrictive practices legislation in certain @tltountries was submitted in 1975,
setting out the views of the Commission on the reethe re-appraisal of existing

legislation. This statement was not published.

It was suggested that the time might be ripe fdeparture from the existing
piecemeal approach of the prohibition of certagctices in each sector, such as
collective price fixing, resale price maintenarmegl restriction on entry into trade
and services, under the control of abuse princaoid, for the adoption of legislation
based mainly on the prohibition principle as opeatah many other countries. In
accordance with this approach, certain clearlyrgefiunfair practices would be
prohibited outright, with or without provisions fekemptions in defined
circumstances. The Commission considered thajubstion of the registration of
agreements and more effective enforcement procedueee other matters which

should be examined.

A more comprehensive report was submitted by tham@ission to the Minister in
1977, but it also was not published. The Commigdi@wever, recommended that a
prohibition system, with the possibility of exengstj should be introduced, which
would be very similar to (the then) Articles 85 &tlof the Treaty of Rome. In
addition, the Commission recommended that the MEnimight prescribe additional
prohibitions if such agreements or practices witiedyl to have as their effect the

prevention, restriction or distortion of competitiwvithin the State.
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Roadside and Similar Types of Trading

In December 1975, the Minister initiated an invgastion by the Commission into the
nature and extent of:

(a) roadside trading in rural areas;

(b) similar type trading carried out in towns to whitle Street Trading Act, 1926
did not apply, and in towns where the existencgpeficial charters prohibited
the operation of that Act; and

(c) sales from temporary retail outlets, such as hotieisce halls and temporary
shops.

The study was to be concerned particularly withdtfect of these types of trading on
competition and fair trading and whether they ofetagainst the common good or

were not in accordance with the principles of dgastice.

In July 1976, the Commission presented to the N&nigs report of the study of
roadside and street trading and sales from temypoetail outlets. The report was
published in November 1976. The report gave detdisubmissions made in respect
of the three types of trading, it described thevaht legislation and considered

problems of enforcement and the situation in otioemtries.

Complaints made against these forms of tradingemea the nature and origin of
the goods sold, alleged tax evasion, absence epagment of overheads, the
creation of health and traffic hazards, and thesalmi amenities. In favour of street
and roadside trading, it was said that it was aigenmeans of livelihood of the

people concerned, and that it made low price gawdgable to the consumer.

The Commission concluded that outdoor trading didaperate against the common
good, and that an outright ban on roadside andtdit@ding would not be in
accordance with the principles of distributive jostand would deprive many families
of a legitimate means of support. The Commisdiomyever, recommended the
introduction of certain controls aimed at ensutimgt outdoor trading was fair. It did
not propose a Restrictive Practices Order.
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It recommended that all outdoor traders shouldelpelired to have a National
Outdoor Trader’s Licence, issued by the Gardafdbgayable being at least £50,
with provision for a nominal fee in the case of gorategories of traders; that local
authorities should be empowered to designate lmtativhere roadside trading might
be carried on and to prohibit it elsewhere; thatl@uthorities should also be
empowered to require that all street traders holdddition to the Outdoor Trader’'s
Licence, a street trader’s licence, the fee paylabieg higher than that payable at the
time under the Street Trading Act, 1926. The Cossion felt that such a higher fee,
coupled with the proposed fee for an Outdoor Tradgcence, would help to ensure
greater equity in comparison with traders who tdaitkepremises. It recommended
repeal of the Hawkers Act and the Pedlars Act. Chmmission assumed that, in the
normal course, information on licences issued waeldurnished to the Revenue
Commissioners. In the case of sales from tempoeday outlets, the Commission
recommended that the organiser should requireraipom the local authority in
respect of each day of trading. Finally, the Cossiein considered that, because
many of the problems associated with outdoor tigeiare related to traffic, the
environment and sanitary requirements, for whidal@uthorities were responsible,
it would be beneficial if the administration degliwith outdoor trading were to be the

responsibility of the Minister for Local Government

Interested parties were given the opportunity tosater the report and to comment
on it, following which the Minister would take ds@ns on the Commission’s
recommendations. Two pieces of legislation weter ladopted — the Occasional
Trading Act, 1979 and the Casual Trading Act, 1980.

Under the Occasional Trading Act (No. 35 of 19 8@fasional trading was defined
as “selling goods by retail at a premises or p(ac¢ being a public road or other
place to which the public have access as of rightyhich the person so selling has
been in occupation for a continuous period of thas three months ending on the
date of such selling”. There were a large numibexoeptions specified, including
selling by auction, except a Dutch auction; sell@gricultural or horticultural
produce (including livestock) by or on behalf o foroducer; selling of ice cream,

sweets and some cooked foods from a tray, basketrasw at public events; selling
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of ice cream, publications or religious objectdlisg of fish; selling of hand-crafted

goods by the maker; and selling for charity.

The Act prohibited occasional trading unless thdér held an occasional trading
permit valid at the time. The permit was availdioten the Minister for Industry,
Commerce and Energy on payment of a fee of £5@heg with a further fee of £25
for each full or part day of trading. The Ministeas entitled to refuse or revoke a
permit, and was obliged not to grant a permit peeson who had been convicted
more than once of an offence under the Act. Taaelr was obliged to display the
permit where he was trading in a visible and legiinanner. An advertisement about
casual trading had to include the number of thengeand the name and address of
the permit holder. Authorised officers, appoinbgtthe Minister, were given powers,
inter alia, to investigate places where occasional trading lwedieved to occur and to
require production of the permit or the identitytlo¢ trader, and they could be
accompanied by Garda officers. Offences couldrbsgeuted either on indictment or
summarily, and the penalty could be imprisonmexf@na fine.

The Act came into operation on 19 December 197@utige Occasional Trading Act
(Commencement) Order, 1979 (S.I. No. 404 of 1978)1981, the selling of coins,
medals, bank notes or tokens for coins was exclérded the Act, under the
Occasional Trading Act (Section 2(2)) (Amendmergp&ations, 1981 (S.I. No. 19
of 1981).

The Casual Trading Act (No. 43 of 1980) definedueh$rading as “selling goods by
retail at a place (including a public road) to whtbe public have access as of right or
at any other place that is a casual trading aréd'casual trading area” was defined
as land designated under the Act by a local authas an area where casual trading
might take place. There were a large number oégtkans specified, many of them
similar to those in the Occasional Trading Act.e3& exceptions included: selling by
auction, except a Dutch Auction; selling of agriawl or horticultural produce
(including livestock) by or on behalf of the pro@ucselling of ice cream, etc., at
public events; selling of ice cream, periodicalsedigious objects; selling fish by a

person by whom, or a member of the crew of the froat which, they were caught;
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selling for charity provided there was no gainhe seller; and selling at a market or

fair held in pursuance of a market right.

The Act prohibited casual trading in a casual tigdirea unless the trader held both a
casual trading licence and a casual trading peratid at the time. It prohibited
casual trading in any other area, unless the pdrslaha casual trading licence. A
person was not allowed to engage in casual traditite functional area of a local
authority outside a casual trading area, wherehawkebeen designated. The licence
was available from the Minister for Industry, Contoeeand Tourism, on payment of
a fee of £100. The Minister could refuse or revakieence, and he was obliged not
to grant a licence to a person who had been cawiat two or more offences under
the Act. The licence continued in force for 12 itien and then it expired. The
licence fee was set at £5 where it was for the gaenly of selling fish, horticultural
or agricultural produce (other than meat), or Etienade by the person who held the
licence or his spouse or children. Where a casading area had been designated, a
casual trading permit could be obtained from tloall@uthority, by a person already
possessing a licence, on payment of a fee of B2@. permit could contain

conditions, it could be refused or revoked, arabittinued in force for 12 months and

then expired. The licences and permits had tddselg and legibly displayed.

Power was granted to a local authority to desiglzaté as a casual trading area,
having regard to the proper planning and developmieits functional area, the
development plan and traffic likely to be generatBesignation of an area was made
a reserved function. Proposals to designate hbd fmblished, and there was the
possibility of appeal to the Circuit Court. Thedbauthority could make bye-laws in
relation to casual trading areas. Power was ala@ndo a local authority to acquire
any market right in its functional area by agreenmercompulsorily, and to manage
or extinguish a market right owned by the authoriyternative facilities had to be
provided where a market right was extinguished,amdproposal to extinguish could

be appealed to the Circuit Court.

Authorised officers, appointed by the Minister loe {ocal authority, were given
similar powers of investigation as under the Oawaali Trading Act, and they could

be assisted by Gardai. A Garda was given powarr&st a person believed to be
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contravening the Act, and could seize and remowelgteing sold. Such seized

goods could be resold by the Garda Commissiongroackly.

The Minister was required to maintain a RegisteCasual Trading Licences, and a
local authority was obliged to keep a Register afal Trading Permits. Offences
could be prosecuted either on indictment or sunigand the penalty could be

imprisonment and/or a fine.

Wording of a subsection of the Occasional Tradirg Aelating to the exemption of
selling for charity, was amended to repeat the wgyd this Act. The Pedlars Act,
1871, the Hawkers Act, 1888, and the Street Tradittg 1926 were repealed insofar
as they applied to casual trading and occasioadirtg. Persons who held certificates
or licences under these Acts were excused thetoesuatain licences or permits under

the new Acts for a specified period.

Under the Casual Trading Act, 1980 (Commencemertdg) 1981 (S.l. No. 43 of
1981), different parts of the Act came into openatin February and March 1981.
The fees for a casual trading licence were inctf®en £100 to £175, and from £5
to £20, under the Casual Trading Act, 1980 (Licerféees) Regulations, 1984 (S.I.
No. 328 of 1984).

The 1980 Act was repealed and replaced by the Casading Act, 1995 (No. 19 of
1995). The new Act also amended the OccasionaifigaAct, 1979. Casual trading
is defined as “selling goods at a place (includanmublic road) to which the public
have access as of right or at any place that &saat trading area”. A “casual trading
area” means land standing designated by bye-lawie iop a local authority as an
area where casual trading might be carried on. yMéthe provisions in the 1980
Act are retained in the 1995 Act. The main differes are:

(a) the number of exceptions to the definition of chstaling is reduced to:
selling by auction, except a Dutch auction; sello@ person at the place
where he resides or carries on business; andgétiircharitable purposes
provided there is no gain to the seller. The Marigan amend this list, and a

local authority may add to the list;
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(b) instead of a casual trading licence from the Merisind a casual trading
permit from a local authority, there is a singlsua trading permit from a
local authority. The licence authorises a persogrngage in casual trading on
specified days in a defined area, and it may cordanditions, A licence may
be refused or revoked, and may not be given tasopeconvicted of offences
while holding a licence. The licence may contimuérce for up to 12
months;

(c) instead of permitting a local authority to designatcasual trading area under
the 1980 Act, there is now an obligation on thal@uthority, as soon as may
be, to make bye-laws in relation to the contrajutation, supervision and
administration of casual trading in its functioaata. The bye-laws could
make provisiongnter alia, regarding the designation of a casual trading,are
the maximum area for a trading position, accessda@rea and the fixing of
fees for casual trading licences. Notice of prepdsye-laws must be
published, and may be appealed to the District Cand the making of bye-
laws is a reserved function;

(d) authorised officers may be appointed by the loa#iarity, and no longer as
well by the Minister, and, as before, they may $&sied by a member of the
Garda, who remains able to seize goods, which realidgposed of by a Garda
Superintendent;

(e) a Register of Casual Trading Licences must be miaied by the local
authority, and no longer by the Minister; and

(H there are changes in the penalties for offences.

As before, trading without a licence is an offera®js trading outside a designated

casual trading area; licences must be clearly egitlly displayed; the local authority
may acquire and market rights of a market or tad then manage and regulate the
market or fair, and may extinguish a market righhed by it.

The Occasional Trading Act, 1979 was amended &snfsi
(a) the Minister was given power to amend the clastegsempted selling
specified;
(b) after granting an occasional trading permit, thaister had to notify the

name and address of the holder to the MinisteBtmial Welfare; and
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(c) the penalties for offences were altered.

Under the Casual Trading Act, 1995 (Commencemerdg 1995 (S.I. No. 267 of
1995), different parts of the Act came into foraeédctober 1995 and May 1996.
Application forms for the Casual Trading Licencerevprovided in the Casual
Trading Act, 1995 (Forms) Regulations, 1996 (Sd. W6 of 1996).

In 2000, the Minister requested the Competitionhduity to undertake a study into
the implementation by local authorities of the Gdduading Act, 1995. The report
of the study was submitted to the Minister in Augz@02. The study contained a
number of recommendations by the Authority regaydire regulation of casual
trading, mainly relating to the manner in which et was being implemented. In
May 2004, the Minister made an Order in respectoissue which was not the
subject of the recommendations — the Casual Tratlimgl1995 (Section 2(3))
Regulations 2004 (S.I. No. 191 of 2004). Theseletgpns provide that sellers of
fruit and vegetables, at certain times of the yai,able to sell their produce without
the requirement to obtain a Casual Trading Licenidee study and the Order are

described more fully in the section relating to @@mpetition Authority.
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Competition in the Licensed Drink Trade

In October 1976, the Minister requested the Comionst® undertake a study of the
effect on the common good of the nature and exteodbmpetition in the retailing and
serving of intoxicating liquor and of non-alcohotidnks sold in licensed premises,
having regard to any types of restrictive practicesperation and the effect on
competition of the licensing laws. The Commisssorg@port was submitted to the
Minister in June 1977, and was published later yieat.

In the introduction to its report, the Commissideited that control of drink prices had
become a problem in recent years. Publicans had ohplemented increases in
drink prices which had not been authorised by thaddal Prices Commission.
Maximum Prices Orders made by the Minister to adrgrices in a number of urban
areas had been defied. The Minister had also indemed by the Examiner of
possible breaches by trade associations of the R@6&ictive Practices Order which
prohibited agreements on selling prices of intotgaliquor and soft drinks and the

issuing of lists of retail selling prices of suctMerages.

Following summaries of submissions received frotargsted parties, the
Commission attempted to describe the current operat the licensing legislation,
which was extremely complex, together with a sectio licensing practice in Great
Britain and Northern Ireland. The Commission awgti the structure of the licensed
drink trade and then considered competition intthde. The Commission only
considered aspects of the licensing legislatiorciviti believed had a bearing on
competition, particularly the requirement to extirglp existing licences in order to
obtain a new public house licence, which had lea $evere curtailment of the

number of licensed premises in areas of rapid @djoul growth.

The Commission concluded that the Restrictive Rrest(Intoxicating Liquor and
Non-Alcoholic Beverages) Order of 1965, had hatkliif any, apparent effect in
preventing the concerted action by licensed virgmerelation to price increases in a
number of centres. Realising the increasing difficof obtaining evidence of a
breach of the Order, the Commission recommendédhibd&xaminer, in addition to

his powers to request an enquiry to review an Quteyuld be empowered to request
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the Commission to hold a sworn public enquiry praynip any case where he had
reason to believe that an infringement of the Or@el occurred, but where he was

unable to secure evidence of this.

The Commission also concluded that, in a numbeesggects, the effect on
competition of the drink licensing laws was regivie to an extent which was
unnecessary to the functioning of an efficientsysof licensing, and that the
licensing laws had resulted in a serious distoritiotne structure of the trade, and a

tendency for the enhancement of operating costpaoes.

The Commission recommended that full licensing &hbe extended to restaurants
complying with certain criteria subject in eache#s the approval of the Irish Tourist

Board and of the licensing authorities.

In addition, the Commission considered that the@dares for licensing should be
improved. The present arrangements for extingagshkkisting licences as a
requirement for obtaining new licences should bmitgated, and an alternative
procedure for the approval of new licences shoelthbroduced. The Commission
recommended that applications for new licences lghaeiexamined in the light of
criteria to be laid down by the Minister for JusticSuch criteria might include the
number of existing licensed premises in an areéstandards relating to the
applicant and the premises concerned, but wouldchtide expressly anti-

competitive provisions.

The Commission also recommended a new administratiocedure, which would
involve either a Licensing Body for the countryaawhole, working in consultation
with the local police and the local planning auttyprunder the Minister for Justice,
or a number of local bodies. The new licensindnarty would have responsibility
for applications for new licences, new premiseangfer of licences, new off-licences,
new clubs and new hotels and restaurants. Appitafor renewal of licences and
occasional licences and temporary exemptions staltnue to be handled by the
district courts. The new procedures should alsagpied to off-licences.
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The Commission also recommended that the liceresgbould be substantially
increased, and that renewal of licences shoul@teired every two years instead of
each year. The Commission considered that, umtipetitive conditions in the trade
improved, there was a strong case for continuetraloof prices by the National

Prices Commission.

Finally, the Commission, having considered the sstign that sports clubs and other
clubs should be subject to the same powers of @ossrpublic houses, particularly in
view of the expansion of such clubs in some centrescent years, recommended
that the powers of the police to enter clubs shbelthe same as their powers to enter
licensed premises. Because of the nature ofetsmenendations, the Commission

did not propose that they should be implementeddy of a Restrictive Practices
Order.

Besides the report by the Commission, there wes@ sdveral reports by the
Commission on Liquor Licensing between 2001 and32@8d an Interim Study by
the Competition Authority on the liquor licensirayls and other barriers to entry and

their impact on competition in the retail drinksnket, which was published in 1998.

There have been a number of changes in the liogiteivs since 1977, though they
did not go very far in the direction recommendedhs®/Commission. The
Intoxicating Liquor Act, 1988 (No. 16 of 1988) inded sections relating to special
restaurant licences, registered clubs and off-tieesales in premises such as

supermarkets.

The Act introduced a “special restaurant licensgcfions 5 to 24). A restaurant was
defined as a premises adapted and primarily usesbfiplying substantial meals to
the public for consumption on the premises. Thezigp restaurant licence permitted
the sale of a full range of intoxicating liquor fmwnsumption on the premises,
provided that the alcohol was paid for at the stime as the meal was paid for. A
restaurant could serve alcohol in a waiting argaetsons waiting to enter the dining
area, but the waiting area could not exceed 2@getr of the floor area of the dining
area. The applicant for such a licence was requodave in force a Bord Failte

Certificate for the premises, which was issued atipu The Board had to inspect the
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restaurant and ensure that it complied with ceqaiality standards. A fee of £3,000
had to be paid for the licence (and this was nen@eased). The licence did not

permit there being a bar in the restaurant.

Regulations were made setting out the requirenardsstandards for the issue of a
certificate by the Board — the Special Restauracgrice (Standards) Regulations,
1988 (S.I. No. 147 of 1988). The Regulations piledi detailed standards for
restaurants, covering the restaurant, the waitiag,ahe dining area, the kitchen and
service area, the cloakroom facilities and toildte, management and staff, the menu,
wine list and drinks list, and catering. The apgiion form and the Certificate were

specified, and fees were prescribed for applicadiosh inspection, and certification.

Under the 2000 Act (see below), however, the reguént for a certificate from the
Board to obtain a Special Restaurant Licence wasinated, along with the
associated provisions. Only a relatively small benof Special Restaurant Licences

were granted, however.

The 1988 Act also provided for the entry into aedrsh of a registered or
unregistered club by a member of the Garda Siocwénahad reasonable grounds
for suspicion that an offence was being commitssttijon 43). This provision was

amended in respect of registered clubs under tB8 20t (see below).

In addition, the 1988 Act provided that, where xitating liquor was sold for
consumption off the premises by a retail outletsag a supermarket, it should not be
sold by self-service methods and should only bd Boim an intoxicating liquor
counter (section 47). This applied to outlets eh@ther commodities besides alcohol
were sold. It did not apply where the off-licersade of alcohol was the only business
being carried on, apart from the sale of ancilleognmodities, such as tobacco and
other beverages. This provision was to come ipgration on a date appointed by
Ministerial order. No such order was ever made, the provision was repealed by
the Act of 2000.

The Intoxicating Liquor Act, 2000 (No. 17 of 200850 made some relevant changes

to the licensing laws. There was some relaxatidhe requirement to extinguish
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existing licences if new licences were sought (eact8). To obtain a new licence,
an existing licence, from anywhere in the counttiad to be extinguished. The
existing licence had to be a full licence or arice of the same character as the new
licence. The Court concerned (either the Circaiti€ or the District Court, as
appropriate) could prohibit the issuing of a newetice on several grounds, however,
including “the adequacy of the existing numbericéthsed premises of the same

character in the neighbourhood”.

The 2000 Act also permitted the holder of a wirtaiker’s on-licence attaching to a
restaurant to sell beer on the premises, providatthe beer was consumed with, and
paid for at the same time as, a meal, and thaeftaurant did not contain a bar
(section 26). As noted above, the 2000 Act deldtedequirement in the 1988 Act
for the obtaining of a certificate from Bord Failteorder to obtain a Special
Restaurant Licence. It also repealed the sectbtise 1988 Act which provided
power for the Board to inspect restaurants andetindgch provided for the making of
regulations in respect of restaurant standard lifftation on the maximum floor

size of the waiting area was also removed (se@in

As noted above also, the 2000 Act repealed thanmageant in the 1988 Act for sales
of alcohol in supermarkets and similar outletséavtade only from a dedicated

counter, and not to be sold by self-service metlfsestion 32).

Under the Intoxicating Liquor Act 2003 (No. 31 @id3), any member of the Garda
Siochana, whether in uniform or not, was enablezhter and inspect any licensed
premises, including a registered club, for the pngion or detection of offences under

the licensing acts (sections 18 and 23).
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Cable Television Systems in Dublin

In July 1984, the Minister requested the Commissiocarry out a review, over a
period of approximately two years, of the operatbeable television systems in the
greater Dublin area, with particular referenceht® implications for the common
good and the interests of subscribers. The mattse out of the common control
being exercised by one operator in this area fofigva takeover. The study was
undertaken in the first half of 1986, by the CharmMr. O’Reilly, and one member,
Mr. Lyons. It was submitted to the Minister iny)dl986 and was published the

following October.

Cablelink held the cable television licence for#% cent of the homes in the Dublin
area and for the cities of Waterford and Galwa§.p8r cent of the shares in
Cablelink were owned by RTE, the national broadogservice, following a
takeover in 1984. Cablelink was essentially aiserio relay certain television

channels.

The Commission concluded that cable television (CW#s a local natural
monopoly. It was not considered practical or ecoicatty viable to have more than
one television cable available to each househibldias found that there was little
effective competition to CTV from other sources;isas individual aerials or satellite
dishes. If there were no existing licences andliDwas being cabled for the first
time, it was believed that, ideally, there shoutdbletween two and five independent
licence-holders, each allocated a sensible geoma@rea, and that none of the
licences should be held by RTE. Such an arrangewauld allow some degree of,
at least indirect, competition in the provision@fFV, in terms of quality and type of
service. It would allow for comparisons betweea libence-holders of prices, costs
and efficiency. It would also avoid any possibbaftict between the national
broadcaster as such and in the capacity of domiDaxtoperator. Finally, this
would provide the best setting for the most advgewas development of CTV
services in the future. Overall, it was believiedttthis type of network would best
serve the common good and the interests of sulessrib
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As no abuse of the monopoly position was found, v, it was considered that
remedies such as requiring that the licence beigidied were too drastic. Since the
conclusion meant that there would be no competitiorCablelink, it was considered
that some form of regulation was essential. Afvarh the pricing recommendations,
which were directed to the Minister responsibletfa licence allocation, all of the

other recommendations were of the self-regulatgpe.t

Recommendations on pricing:

(a) the price to subscribers of the basic service shbelindex-linked to inflation for
a period of five years;

(b) some of the satellite channels available to Catkekithout cost should be
included in the basic service to subscribers axim cost;

(c) the price of additional optional services shoulddfefree of control for a period

of five years from the date of introduction.

Recommendations to Cablelink:

(a) the company should proceed as quickly as possiithetiae introduction of
additional channels and services and make theitian&om a relay operator
to a cable operator in the shortest possible time;

(b) because the company had a monopoly, it was impdttahthe powers
exercised, in the selection from satellite channelthe commissioning of
programmes from independent makers and in the cesioming of locally
originated programmes, should be used fairly angibby to allow
subscribers the maximum choice of programmes @asonable cost;

(c) independent programme makers should have acceabloon a reasonable
basis and it was important that there should bdis@imination against them;

(d) there should be competition between the additisealices and RTE for
viewers, programmes and, where appropriate, adusgti

(e) the company should be operated at arm’s length ®d and should not

allow RTE to interfere in its operations.

Recommendations to RTE:
(a) ensuring, as an investor, that the cable televismnpany was run as

successfully as possible;
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(b) refraining from exercising editorial or other caton the additional channels
supplied by the cable television company;

(c) delegating to the board of Cablelink the commissigof programmes, the
leasing of channels to independent operators andltaining of advertising

revenue.

It was decided by the Commission that the operaifd@TV in Dublin should be
further reviewed within three or four years to exaenf the system was being
operated in a satisfactory way. The Commissioredttnat, if they found that the
monopoly or the control of the monopoly by RTEpoth, were, on balance, being

abused, they would have no hesitation in recomnmgnehiajor changes.

In April 1990, the Minister referred to the Comnissthe proposed acquisition of 60
per cent of the issued share capital of CablelinBord Telecom Eireann Teoranta,
and the retention by RTE of 40 per cent. The itigagon was carried out by the
Chairman, Mr. O’'Reilly. The report was sent to Mimister in May 1990, but was
not published. In June 1990, the Minister staled he had decided not to make an
Order prohibiting the proposal. He further stateat, following receipt of the
Commission’s report, he had sought and receivetlenrundertakings from Telecom
Eireann which, in his view, provided satisfactosgarances in relation to the points
identified by the Commission. The Minister alsaiglt and received an assurance
that Cablelink would be operated at arm’s lengtimfiTelecom (see section on

Mergers).

In 1999, the Government, as part of its privatwabf Telecom Eireann, ordered RTE
and Bord Telecom to sell Cablelink. That yearr@psal was notified to the

Minister whereby NTL Communications Corp. woulddgadver Cablelink. The
proposal was not notified to the Authority, andvés allowed to proceed.

Finally, the Commission for Communications RegulatfComReg) was established
under the Communications Regulation Act, 2002 @®of 2002), and the new
European regulatory framework for the regulatiorlettronic communications
networks and services was transposed into Irishinaluly 2003 by way of

regulations in four statutory instruments. As suit cable networks, such as
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Cablelink, fall within ComReg'’s jurisdiction. ConeRB’'s predecessor, the Office of
the Director of Telecommunications, had been gresponsibility for CTV,
previously held by the Minister for Communicatioms1996. ComReg, however,
does not have concurrent competition law powers.a&onsequence of the new
framework, cable networks, like other fixed netwgréire no longer subject to a

licence.
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Report on Alleged Differences in Retail GrocerycBs between the Republic of

Ireland and the United Kingdom (including particdiaNorthern Ireland)

This report was prepared at the request of thedWniand was the sole responsibility
of the Chairman, Mr. O’Reilly. It was submittedttee Minister in October 1987 and
was published in January 1988. It arose from atiegs made in a price survey by
the Economic and Social Research Institute, foltblwe a television programme,
about the comparative level of prices of certawcgry products in Ireland. The
report emphasised that the purpose of the studyaviasestigate the allegations
made and not to determine whether the cost of jasinog grocery goods was dearer

or cheaper in Northern Ireland, Great Britain @& Bepublic of Ireland.

The report concluded that, when value added thle taater duty, excise duty and
monetary compensation amounts were excluded, doed atljustments made, the
differences shown by the surveys of prices betvibernRepublic and Great Britain
were comparatively small and quite different frdroge alleged. Significant
differences were, however, ascertained in the supviees of intoxicating drink

products.

Among the recommendations in the report were thevitng:

(a) that a maximum prices order should be introducedrfead and a retail and
wholesale fixed price order for milk;

(b) that purchasers should seek to have freight difteks between the Republic
and Northern Ireland reduced or eliminated by camahg to the European
Commission or by obtaining alternative suppliers;

(c) that purchasers should request the European Coiomissinvestigate the
non-compliance with Regulation 1983/83 (the bloxkraption regulation for
exclusive distribution agreements), if they belWeat there were barriers to
parallel imports;

(d) that barriers to trade should be reviewed, padityicigarette regulations
concerning health warnings and price discountilcgnces to sell milk in
Dublin, regulations requiring the use of some cmaiaor pack sizes,
regulations preventing the sale of returnable esttiestrictions on sales of

certain products and the minimum butter fat conteqtirement for ice-cream
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and arrangements whereby parallel imports of wlyigk@m Northern Ireland
were prevented; and

(e) that tax harmonisation should be introduced betwestand and the UK on
food and grocery products, clothing and non-presiom medicines, as part of

the total tax harmonisation within the EC by 1992.

EC Monetary Compensation Amounts, cost differestadd retailer margins were
also considered, and recommendations were madaition to product sizes,
individual price markings, scanning regulations artdlevision information

programme for shoppers.

Finally, it was recommended that future surveypoce comparisons should be
carried out at least every two years and that thleoelld be a detailed analysis of the
reasons for the differences. Such surveys shalgdighted and should include
vegetable shops and butchers, and there should@lsomparisons with prices in

other cities in Ireland, the UK and Europe.

Following the report, two maximum prices orders evietroduced:
(a) the Maximum Prices (Milk) Order, 1988, of 31 May8B(S.I. No. 116 of
1988); and
(b) the Retail Prices (Bread) Order, 1989, of 16 Januf89 (S.I. No. 8 of 1989).
Both Orders were revoked shortly after being maddpllows:
(a) Maximum Prices (Milk)(Revocation) Order, 1988, & Rovember 1988 (S.I.
No0.315 of 1988); and
(b) Retail Prices (Bread)(Revocation) Order, 1989, BEBruary 1989 (S.I. No.
21 of 1989).
It would appear that none of the other recommendatin the report addressed to the

Government were implemented.
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Study of Competition Law

In February 1988, the Minister requested the Comimisto undertake a study of
competition law, with the following terms of refee:

“To undertake a detailed study of the respectivatsiand disadvantages of the
‘prohibition’ and ‘control of abuse’ systems forethegulation of competition with
particular reference to:

(i) the changes which would be required, both legalaamdinistrative, in
introducing a ‘prohibition’ system, based primariy Articles 85 and 86 of
the Treaty of Rome, into Irish law,

(i) the experience in operating such systamother Member States of

the Community where they exist at present,
(i) the implications of having the same law applynational and European
Community levels, including the possibildihaving different exemptions

from prohibitions.”

The study was undertaken by the Chairman, Mr. Oifg@ind one member, Mr.
Lyons. The report of the study was submitted eoNhnister in December 1989. It
was published in April 1991, at the same time asGbmpetition Bill, 1991.

The report described the background to competianin Ireland, the benefits of
competition, and the control of abuse and prolubisystems. It outlined the systems
in other EC countries, the advantages and disadgasatof systems, and the operation
of prohibition systems in other countries. It ddesed the development of a
prohibition system, the structures needed, anéffieets on existing orders. It also
discussed the mergers and monopolies legislatienfuture of enquiries, studies and
reviews, other revisions to existing Acts, fairgirees, and responsibilities and
resources of the Minister/Department, the Coulnis, Director and the Commission.
Differences of opinion between the authors wererilesd, and the implications of

the proposals were discussed.

The two members were in agreement on all the lsesin the study, but agreement
was not reached on some matters, as follows:

(a) prison sentences;
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(b) charges for notifications;

(c) “de minimis” provisions (market share test);
(d) actions by Ministers under a statutory duty;
(e) employer/employee contracts; and

() a separate Mergers and Take-overs Commission.

The Commission recommended that legislation shbelohtroduced to prohibit anti-
competitive conduct, incorporating the provisiofédicles 85 and 86 of the Rome
Treaty in domestic law, and it made detailed recemaations on how this might be
accomplished. There should be a single consotidate, containing all of the
measures dealing with competition and mergers. répert included a proposed new
Competition Act in detail.

Among the main agreed recommendations were thewol:

(a) the Irish law should follow the EC Treaty Articlasd the EC procedural
Regulations as closely as possible;

(b) EC block exemption regulations and notices shoalddopted, and the
Competition Commission could recommend additiomatk exemptions to
the Minister, and could issue new notices;

(c) agreements could be notified to the Commissiongclwvbould grant individual
exemptions and negative clearances, and its dasisioould be published and
appealable to the courts;

(d) there should be ‘de minimis’ provisions where firhal an aggregate
turnover of less than £5 million;

(e) the Commission should be able to impose fines wpatertakings, and these
would be appealable to the courts;

(f) private actions should be allowed to enforce ledad EC law;

(g) there should be a Commission and a Director for @&tition, with a unified
staff, or, if necessary, a Market Court should &taldished. The Commission
should have five full-time, permanent members, drénom diverse
backgrounds. The Director would be appointed leyNinister, and should
be independent of the Commission;
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(h) the Commission should recommend to the Ministertirdrethere should be
new Orders to replace the existing ones, and wiaitld be done about the
fair trade provisions. There should be no faiditng rules;

(i) while the Minister should continue to be able tdkmenerger and monopoly
Orders, all mergers should be referred to the Casiom for examination,
and its reports should be published. The Comm&simonclusion should be
confined to the question of competition, but it sldogive its opinion also in
relation to scheduled criteria. These criteriaudth@mit references to
Government or national policies;

() the Commission should be able to undertake sthidsanalyses, following
which the Minister could make an Order, but theoeild no longer be public
enquiries. All reports of the Commission shouldpbélished;

(k) the Commission and the Director should publish ahreports;

() the Commission should give a competition view oistéxg and proposed
legislation and regulations. The Commission aedDhrector should create a
pro-competitive climate;

(m)the Commission should continue to deal with issafdair practices;

(n) adequate resources should be provided to implethemtew law and

procedures.

Many of the recommendations of the Commission plyuto means all, were
incorporated in the Competition Act, 1991 (No. 24891), including the

fundamental proposal that competition law in Irelahould be based on the
prohibition principle, with EC laws and practicesits model.. Some of the

Commission’s other recommendations were includedaen 996 and 2002 Acts.
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National Lottery

In 1986, the Examiner received a complaint fromgremoters of a nationwide
lottery to the effect that the condition of the idatl Lottery requiring sales agents
not to sell lottery tickets other than National teoy tickets was unfairly
discriminatory and could jeopardise some of thamgl established business carried
out through retail outlets. The National Lottedvesed the Examiner that this
condition was necessary in order to protect thegirty of the scheme, to ensure that
other lotteries did not benefit from the considésabvestment made in the company,
and also to dissociate the National Lottery frolegidl gambling. In 1987, the
Examiner decided that the requirement in questias mot unfairly restrictive, and he
advised the complainant accordingly. The Direstdrsequently investigated a
complaint that a provision in the National Lottenyes prevented retailers who
stocked National Lottery tickets from selling Rehatbery tickets. The Director
decided that this provision was anti-competitivat, the National Lottery refused to

amend its rules.

In May 1990, the Minister exercised his power uritier1987 Act, for the first and
only time, to make an Order without a prior enquagyythe Commission. In
accordance with the Act, however, he consultedihector, the Commission, the
Minister for Finance and the Minister for Communicas before making the Order.
The effect of the Order was to prevent the Natidmddery from imposing as a
condition of any agency agreement that the agestprecluded from selling lottery
tickets other than those of the National Lottefjne Minister did not proceed with
confirmatory legislation since the offending exohasrule was abolished by the

National Lottery.
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Regulation of Taxi Services

The Commission made a submission in 1991 to tlez-Déepartmental Committee to
examine legislation applying to small public seeviehicles. The Commission stated
that it believed that some of the existing regoladiin the taxi trade entailed
significant restrictions on competition and it colesed such restrictions undesirable
as they were likely to have adverse effects onwmess and should be removed. It
believed that consideration should be given tocthraplete removal of restrictions on
the number of taxis. The number of taxi licendesudd be increased over a five-year
period, with limits on taxi numbers abolished coetely at the end of that period.

Price control should be withdrawn as soon as plessib

A number of changes in the taxi regulations weroanced in October 1991,
including the issue of an extra 100 taxi licenaastublin. A fee of £3,000 would be
charged for new licences, and these could notdvesfierred for five years. The
Dublin taximeter area was extended, and new taxnsetas were to be established
in other cities and towns. Some years later, ¥ahg court action, all limits on the

number of taxi licences were removed.
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Studies into the Rendering of Certdinofessional andAnalogous Services

In April 1984, the Minister requested the Commisgio undertake a study into the
rendering of certain professional and analogoud®s. The study was to be
concerned in particular with the effect on the pulviterest of barriers to entry to
professions or occupations, prohibitions on thevision of the particular service by
non-members of the profession or by persons nogrased as being qualified,
restrictions on advertising, concerted fixing cé$eand charges, and any other
practice which tended to restrict competition ie grofession. The Commission
decided to examine restrictions on advertising@ntterted fixing of fees and

charges in the first stage of the study.

Submissions were invited from interested partiethesse two topics, but the response
was relatively poor. As a result, detailed questaires were sent to all known
professional organisations in 1985. Meetings viieseheld with representatives of
the accountancy and engineering professions inl@86. The Commission decided
at that stage, in respect of the legal professionto confine the study to the above

two issues but to examine all possible restrigikectices.
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The Commission’s General Approach to Competitiothan Professions

The Commission’s general approach to competitiahénprofessions was published
in its first report — on the Accountancy Professioand was also included as an
Appendix in its 1987 Annual Report. The topicsltedth were:

(a) competition in the provision of professional seedar

(b) analysis under the Restrictive Practices Act;

(c) restrictions on competition in fees and charges;

(d) restrictions on advertising; and

(e) an overview.

The Commission stated that it was strongly of tieenthat competition between the
suppliers of professional services, as with suppli goods and other services, was
desirable as being in the public interest. It geltyeled to higher quality at lower
prices, increased choice, and to innovative anceratiicient forms of organisation
and service. Impaired competition and the exisearigestrictive business practices,
on the other hand, tended to produce the oppastdts. Where restrictive practices
had been eliminated, this had been demonstrateavi® benefited the consumer, and
the predictions about the dire effects on consuinadstended not to materialise. It
had been recognised, however, that there werensgtances where there might be a
justification for the retention of certain profemsal restrictive practices. It was
essential, nevertheless, to ensure that any r#sitrigpon competition was both fully
justified and no more than was necessary to acltilevbenefits proclaimed. There
could also be prohibitions on the provision of pssional services by persons who
were not members of the profession or by persorsweére not recognised as being
gualified to provide such services, These prolohgimight be imposed by statute, or
by members of the profession itself. Thus thegssibn as a whole was a monopoly,
and was protected from competition from persons whace not members of the

profession.

The Commission believed that competition in prickearged for any good or service
was the most important feature of a free markeheoyy. It considered that
prohibitions and restrictions on competition inddxtween providers of professional

services were unfair practices under the 1972 Alrtless the detriment to
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competition could be demonstrated to be outweidtyedther considerations, the
Commission regarded such prohibitions as beingiuafa as operating against the

common good.

The Commission also believed that freedom to atheegoods and services was
second in importance only to price competitionhia éffective operation of a
competitive economy, and for very much the samsames Consumers required
accurate information regarding the availabilitygobds and services in order to make
an optimal choice from alternatives. A prohibitigpon advertising of fees, in
particular, would tend to limit effective competiti in fees. The Commission
considered that restrictions upon the advertisingrofessional services was
detrimental to consumers. It was of the view firahibitions and restraints upon
advertising by members imposed by professionaldsodiere, in general, unfair
practices under the 1972 Act, and that they wefaiuand operated against the
common good. Freedom of communication, howeveghirhave to be made subject
to certain limitations in order to protect othemngiples or legitimate interests. Such
limitations should be kept to a minimum, and shonldny case have to be justified

as being in the interests of the common good.

As a general rule, the Commission considered tmatiglers of professional services
should not be restricted by their professional bsdiom advertising, nor should
restraints be imposed upon the medium used olizkeasd frequency of
advertisements. There were grounds, however |lforiag a degree of control to
professional bodies in respect of the contentsleédisements placed by their
members. Accordingly, professional bodies showlidhe prevented from requiring
that advertisements placed by their members:

(a) should not be such as would bring the professitmdrsrepute;

(b) should not be false or misleading in any respect;

(c) should not be in bad taste;

(d) should not reflect unfavourably on other persorthéprofession.
A degree of discretion would be reserved to eaofepsional body, which would be
free to decide whether a particular advertisemexst @ was not acceptable, and

which would decide upon the disciplinary measumg®a@priate in each case. The
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Commission considered that, where a body exeraeastiol, the body should act in a

reasonable and equitable manner.
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Report of Study into Concerted Fixing of Fees ardtRctions on Advertising in the

Accountancy Profession

The report, which was prepared by the full Commisswas submitted to the
Minister in March 1987, and was published in Novemt®87. The Commission
described the accountancy profession and the psiofes bodies involved, including
restrictions upon the auditing function and entryite profession. It discussed fees
and charges, including guidelines on fees, andréidiey, including relaxation of the
previous prohibitions on advertising. Finally repented its conclusions and
recommendations, including the form of legislaienommended. As in the case of
the other reports on the professions, no Orderdcbelrecommended, or made by the
Minister, because a study was involved, and natldipenquiry.

The Commission found that accountancy bodies dichawge rigid rules prohibiting or
controlling advertising or fixing of fees and chasgand that the profession, in
general, created less concern from a competitiewpoint than other professions.

There were, nevertheless, some restraints in tesaf fees and advertising.

The Commission recommended that the Minister intcedegislation in relation to
fees and charges to make it unlawful for any pemsagroup of persons:
(a) to issue instructions, recommendations or guidsjine collude in any way,
regarding the setting of fees or charges by acemisit
(b) to prevent an accountant from deciding individu#tlg level of fees or
charges to be set; or
(c) to prevent an accountant from charging fees ornr@epeage basis or on a
contingency basis or any other basis whatever.
The Commission further recommended that it shoeldddawful for any person or
group of persons to prohibit or restrain the adsierg of fees or charges by

accountants.

The Commission recommended that the Minister intcedegislation to make it
unlawful for any person or group of persons torafieto prohibit or restrain
advertising by accountants. The Commission alssidered the questions of direct

mailing and cold calling and recommended that aiusth be unlawful for any person
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or group of persons to prohibit or restrain accantd from making unsolicited
approaches for business to potential clients bynse&direct mailing or cold calling.
The Commission recognised, however, that the ctstircertain advertisements
could bring the profession into disrepute and leaal loss of confidence in the
profession and the individual practitioner and thatirtue of these factors there were
grounds for allowing a degree of control to profesal bodies in respect of the
contents of advertising placed by their membeise Commission considered,
therefore, that for advertising, direct mailing aradd calling, a group of accountants
might, to the extent that it might consider it nesazry for the purpose of protecting
the repute of the profession, make rules prohipiidvertising:

(a) which was such as would bring the profession imsoeghute;

(b) which was false or misleading in any respect;

(c) which was in bad taste

(d) which reflected unfavourably on other persons edbhcountancy profession.
The implementation of rules prohibiting advertisidgect mailing or cold calling in
the form specified above, however, should be egedcin a reasonable and equitable

manner.

The Commission recommended legislation but sugdektg the Minister might
consider inviting the accountancy bodies to améed tules, with a view to
accommodating the stated views of the Commissiadntlareby obviating the need
for legislation. The Minister accepted this sudigesand requested the accountancy

bodies to amend their rules within six months.

The Institute of Chartered Accountants in Irelaratethree notifications to the
Competition Authority under the 1991 Competitiont:Ac

(a) Byelaws (Notification No. CA/826/92E);

(b) Rules of Professional Conduct (Notification No. 827/92E); and

(c) Ethical Guide for Members (Notification No. CA/828).

The Byelaws set out in detail the internal ruleshef ICA, including rules relating to
the Council of the ICA and examinations and tragnifThe Authority was concerned
that rules on entry to a profession should notdesluo control artificially the

numbers entering the profession. It was satigfietithe Byelaws did not contravene
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section 4(1) of the Competition Act, and it issaeckrtificate for the arrangements
(Decision No. 520 of 12 October 1998).

The Authority later considered the other two netifagreements, which essentially
related to the professional standards required aiembers of the ICA. It was
concerned about certain aspects of the Rules de$3ional Conduct and the Ethical
Guide, and it issued Statements of Objections th bases, indicating its intention to
refuse a certificate or a licence. An oral heaxirag held, and the ICA agreed to
amend certain provisions, at the hearing and suleseky. The Authority then
considered that the amendments made to the RuletharGuide met its concerns,
and it issued a certificate for both arrangemebexision No. 584 of 18 September
2000).
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Report of Study into the Concerted Fixing of Faed Restrictions on Advertising in

the Engineering Profession

The report of the Engineering Study was submitteithé Minister in May 1987, and
was published in April 1988. The study was undeatelty the Chairman , Mr.
O’Reilly, and one member, Mr. Rohan. The Commisslescribed the profession of
engineer, including the different disciplines, gty the profession and the two main
representative bodies. It discussed fees and ebairgcluding the fee scales of the
two professional bodies, fee competition in theljputector and developments in the
UK. It also considered the rules on advertisingluding fee advertising. Finally it
presented its conclusions and recommendationshandrm of legislation

recommended.

The report found that two engineering bodies jgiptiblished a document setting out
in detail fees to be charged for projects. It wassidered that there were no grounds
for permitting any interference by engineering lesdn the manner in which fees and
charges were decided by their members and thabtéwey course would be unfair and
against the common good. It was recommendedhkatltnister introduce
legislation to make it unlawful for any person oogp of persons:
(a) to issue instructions, recommendations or guidsline collude in any way,
regarding the setting of fees or charges by enginee
(b) to prevent an engineer from deciding individuahig tevel of fees or charges
to be set; or
(c) to prevent an engineer from deciding individualig basis on which fees or

charges were calculated.

It was also found that some engineering bodies sagaestrictions on their members
in relation to advertising, including direct madiand cold calling, and the
advertising of fees. It was concluded that theeeewmo special circumstances in the
engineering profession which argued in favour oftlaimg other than the greatest
possible amount of freedom being allowed for engjis¢o advertise, such
advertisements being both informative and promatioin relation to advertising,
direct mailing and cold calling, it was recommendieat the Minister introduce

legislation to make it unlawful for any person oogp of persons to attempt to
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prohibit or restrain advertising by engineers opttohibit or restrain engineers from
making unsolicited approaches for business to palestiients by means of direct
mailing or cold calling. It was recommended, hoemvhat a group of engineers
might, to the extent that it considered necessaryhie purpose of protecting the
repute of the profession, make rules prohibitingeatising, direct mailing or cold
calling:

(a) which was such as would bring the profession imsoeghute;

(b) which was false or misleading in any respect;

(c) which was in bad taste;

(d) which reflected unfavourably on other persons enéhgineering profession.
The implementation of rules prohibiting advertisidgect mailing or cold calling in
the form specified should be exercised in a redderand equitable manner.

In relation to the advertising of fees, while itsxna@ccepted that it might not be
practicable in many circumstances to advertise, feess not believed that fee
advertising by engineers was never possible argtounds were found for allowing
fee advertising to be prohibited completely. Isvherefore recommended that the
Minister introduce legislation to make it unlawfal any person or group of persons

to prohibit or restrain the advertising of feesbarges by engineers.

The Minister accepted the suggestion that the eeging bodies should be allowed
six months to make the necessary amendments taréispiective rules on a voluntary
basis, but he stated that, if the engineering Isodie not amend their rules within that

time, he would consider introducing the necessagislation.

Discussions subsequently took place between tharepnt of Industry and
Commerce and the engineering bodies concernedeaetiommended changes in
their rules, but no legislation was introduced.e Minister stated that he intended
introducing legislation regarding the professiorew he had received the
outstanding reports on the legal professions aadtbhitects, surveyors, auctioneers

and valuers professions.

Following the enactment of the Competition Act B91, the two main bodies — the

Association of Consulting Engineers of Ireland &mal Institution of Engineers of



190

Ireland — notified their Conditions of Engagemevhjch included the recommended
scales of fees and charges, to the Competitiongkilyhin September 1992
(Notification No. CA/703/92E). Following correspience with the Authority, the
notification was withdrawn in August 1998.

A new Conditions of Engagement, without any mentibfee scales, was introduced
in October 2000. As pointed out in the report pred by Indecon for the Authority
in 2003, relating to the Assessment of Restrictiarthe Supply of Professional
Services, fee scales could still be accessed owebsite of the ACEI, but not on the
website of the IEI (page 231). The Indecon reptst pointed out that there were no
bans on price advertising in either the Code oflie@r the Rules of the ACEI, but
they specified the size of advertisements, and thaldstatements should be confined

to being discreet and moderate in tone (page 233).
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Patent and Trade Mark Agents

The report of the Study into Patent and Trade Magé&nts, prepared by the
Chairman, Mr. O’Reilly, was submitted to the Mimistn February 1989. The report

was never published.

Architects, Surveyors, Auctioneers and ValuBrefessions

The report of the Study into Architects, Surveydwsctioneers and Valuers, prepared
by the Chairman, Mr. O’Reilly, was submitted to tMaister in March 1990. The

report was never published.

The Irish Auctioneers and Valuers Institute notifen agreement with its members to
the Competition Authority in 1997 (Notification NGA/3/97). The notification was
withdrawn in July 1999.

The Indecon report on the supply of professionalises, prepared for the Authority
in 2003, pointed out that the Royal Institute af #hrchitects of Ireland did not have
recommended, mandatory or minimum scales of chabgest did publish
information on levels of charges based on survegsnaarket rates. There was no
specific restriction on the advertising of feedieTRIAI has a Code of Professional

Conduct, which contains rules on advertising.
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Study of Restrictive Practices in the Legal Prafass

It was decided by the Commission in 1986 that itildastudy all possible restrictive
practices in the legal profession, rather thanicernthe study, as in the case of other
professions, to restrictions on advertising ancceaied fixing of fees and charges.
Work on this extensive study was interrupted bygaeand takeover referrals, a
public enquiry into petrol distribution, and othreatters. The report of the study was
submitted to the Minister in March 1990, and wablighed in July 1990. The study
was undertaken by the Chairman, Mr. O'Reilly, amel other member, Mr. Lyons.
The report, which was by far the largest ever preghdy the Commission, was

researched and drafted by Mr. Lyons.

The report contained a comprehensive analysiseo$titucture of the legal profession
and of restrictive practices engaged in by solisitnd barristers. Information was
also included about the legal profession in sewatar countries — England and
Wales, Denmark, France, Germany, Sweden, Aust@iaada, New Zealand and the
USA.

The report commenced with a brief description ef ltish legal system and the
Courts, of the professions of solicitor and baersand of their professional
organisations. This was followed by an overviewhaf Commission’s attitude
towards competition generally and in respect ofi¢tigal profession. It repeated its
strong view that competition between the supplénsrofessional services was
desirable as being in the public interest. The @asion did not consider that there
was any fundamental incompatibility between thentgaiance of high standards by
lawyers and the subjecting of the providers of lsgavices to the ordinary market
forces of free competition. An analysis was thesg of legal costs, primarily
derived from solicitors’ bills of costs in contemiis cases, mainly personal injuries
cases. Each subsequent chapter dealt with a spegic as follows:

(a) limitations on the provision of legal services;

(b) division of the legal profession into two branches;

(c) education and admission;

(d) the solicitor’s right of audience;

(e) access to the barrister through a solicitor;
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(H the number of legal representatives involved;

(9) the form of organisation of legal practice and pssional indemnity
insurance;

(h) fee determination;

(i) advertising;

() legal personnel in employment;

(k) para-legals/legal executives;

() disciplinary procedures, compensation fund andlitgtfor negligence; and

(m) miscellaneous matters — the appointment of judgegnisation of the courts;
consultation with clients and steps of court setdats; the solicitor’s lien;

court dress; personal injuries actions.

In the case of most topics, the facts were firstdbed, generally consisting of
relevant statutes, rules and practices. Nextyithes expressed to the Commission
were recorded as given by other parties, the LasieBoand the Bar Council. This
was followed by a description of the situation imgiand and Wales and in other
countries. Finally, the conclusions and recommgandsa of the Commission were
presented. The Commission proposed a RestrictagtiPes Order, it suggested
amendments to the Solicitors Acts, 1954 and 1960 jtrecommended other
legislation. The main recommendations are summciielow, and are those of the

Commission, unless otherwise stated.

Limitations on the provision of services

- Conveyancing for reward on behalf of a vendor sthdnal permitted to
be done by any person;

- Persons with suitable education and experienceldgheuicensed to
carry out conveyances (Chairman);

- Aclass of “licensed conveyancers” should not leatd (Mr. Lyons);

- After the conveyancing process had been simplifiddch was
estimated to take five to seven years, any persounld be permitted to
carry out a conveyance for reward (Chairman);

- Lending institutions should be permitted to provid@veyancing

services to clients;
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Employed barristers and solicitors without a psang certificate
should be permitted to undertake conveyancing dalbef their
employers;

The drawing or preparing of legal documents, whetineler seal or
not, for reward should no longer be confined toc#ols;
Representation in the Circuit and Superior Courtsikl be confined
to barristers and solicitors (Mr. Lyons);

Representation in those courts should be pernmtistedfamily member
or friend or a social worker, in certain circumstas, provided that the
services were not given for reward (Chairman);

A friend or other person should be permitted taespnt a lay person
in the District Court, and reward should not bechrded.

Division of the legal profession into two branches

The two branches should not be compulsorily fuséal & single
profession;
Nothing should be done to frustrate the possibdityhe evolution of a

fused profession over time.

Education and Admission

Limitations upon numbers entering should not beasga by the
professions, but by the State or by a body delédayehe State;
There should be a common vocational course focismis and
barristers with the minimum of separate trainingjali might require
the foundation of an Institute of Legal Education;

There should be established an Advisory Committekenal
Education and Training;

Control over in-training should not remain solélg responsibility of
the professional bodies, and in-training shoul@ddequately
monitored,;

The proposal that no solicitor may practise asl@ g@ctitioner for
three years after admission was acceptable;
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With common vocational training, the only limitation interchange
between the professions should be the undertaKitigeon-training
requirement of the other branch (Mr. Lyons);

With common vocational training, a person shouldble to transfer
from one branch to the other without delay (Chamna

For those qualifying under the present systemswikbed to transfer,
after not less than three years’ practice, persbosld be required, at
most, to pass the professional examinations obther branch and to
undergo six months of pupillage or apprenticeship Lyons);

There should be no restrictions on transfer fohquersons, provided
they had practised for five years (Chairman);

The Irish language requirement should be abandfordzbth
solicitors and barristers, but an obligation shdaédplaced upon the
professional bodies to arrange for representatigersons who
wished to deal through lIrish;

There should be provision for continuing legal eation;

The requirement that practising barristers shoeldhembers of the
Law Library should be removed, as should discrirttnafees and
rules for membership of the Law Library;

The EC Directive on the Mutual Recognition of Higlglucation
Diplomas should not be implemented in an overlyrietsse fashion;
The appointment of Senior Counsel should not beengcthe
Government;

The title of Senior Counsel should carry no imgiimas for the type of

work done or the level of fees charged.

The solicitor’s right of audience

The Law Society should encourage solicitors to nrakee extensive
use of their rights of audience;

There should be more training in advocacy for laghprentice and
gualified solicitors;

Judges should be reminded of the statutory riglaiudience of

solicitors (Mr. Lyons).
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Access to a barrister through a solicitor
- There should be no rule limiting direct access baaister which was
collectively enforced,
- The individual barrister should be permitted tausef to deal with a
client except where a solicitor had been engaged,;
- There should be a direct contractual relationskeiwben the barrister

and the client.

The number of legal representatives involved
- The number of counsel engaged should be no moneviha strictly
necessary to secure proper representation foligmg,cand needed to
be justified to and agreed with the client;
- Rules which stipulated the number or type of colttsbe engaged
should be deleted.

The form of organisation of legal practices; Prefesal indemnity insurance

- Subject only to appropriate safeguards for the teasnce of
professional standards and the protection of dight following
forms of practice should be permitted:

(a) the sharing in common of premises and facilitiebasristers;

(b) the formation of partnerships by barristers withestbarristers;

(c) the formation of limited companies by solicitors;

(d) the formation of limited companies by barristers;

(e) the formation of multi-disciplinary practices bew®wvesolicitors and
members of other professions and other persons;

(H the formation of multi-national legal practicesweén solicitors and
lawyers from other countries; and

(9) the formation of multi-national legal practicesweén barristers and
lawyers from other EC Member States.

- Subject to appropriate safeguards, the followinguthbe permitted:

(a) the formation of partnerships between solicitord barristers (Mr.
Lyons);

(b) the formation of limited companies by solicitorgdararristers jointly

(Mr. Lyons); and



197

(c) the formation of multi-disciplinary practices bewvebarristers and
members of other professions and other personsLy¥ns);

- A body such as the Law Library should be permittedrohibit its
members from engaging in partnerships and limitedganies with
solicitors, and in multi-disciplinary practices (&hman);

- Professional bodies should be permitted to prokiécific
associations, or to permit them only on specifiedditions;

- Mandatory professional indemnity insurance foratars and
barristers should be permitted (Mr. Lyons);

- All practising barristers should be allowed to mapate in the
insurance arrangements made by the Bar Councill(jms);

- Professional indemnity insurance should not be adsapy for

members of the professions (Chairman).

Fee determination

- Individual solicitors and barristers should notdrevented from
personally determining the level of their fees, #mely should be
permitted full freedom to negotiate fees with thaients;

- The Rules and Orders prescribing solicitors’ faescbnveyancing and
non-contentious work should be revoked;

- Neither the Law Society nor the Bar Council shaaglie any
recommendations on fees to their members;

- The Law Society should be permitted to issue a resration
certificate (Mr. Lyons);

- Representative bodies should be permitted to retgdiees for their
members in respect of work for the State;

- The issuing of fee scales for party and party csistaild be
terminated, including those prescribed by professiassociations;

- The requirement that the junior’s fee be two-thiofithe senior’s fee
should be removed, as should the requirementhleatefresher be 50
per cent of the brief fee;

- Consideration should be given to a fundamental gaamthe principle
underlying party and party costs, to a system wkach side paid its

own costs; or if the loser had to pay the winnegsts, all costs should
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be represented by a fixed percentage of the awsggercentage

being studied by a Prices Advisory Body; or theeleof fees being

applied by the Taxing Master should be subjectemidetailed

examination by a Prices Advisory Body at least g¥ie years

(Chairman);

Deficiencies in the system of taxation should beedied, and it

should more clearly resemble an arbitration medmani

(a) where the bill was reduced on taxation by more thaatsixth, the
cost of taxation (5 per cent of the taxed sum) khba borne by
the party claiming costs, otherwise the cost, r@daiced rate of 2.5
per cent, should be borne by the party which retethe costs to
taxation;

(b) only items in dispute should be taxed, and thescoftaxation
should be related only to the cost items in dispute

(c) Taxing Masters should be given statutory powetsxdoarristers’
fees directly, and to tax them directly as parthef solicitor’s bill
of costs;

(d) sufficient resources should be made availableddrtxing
Masters’ office;

(e) the establishment of a Prices Advisory Body wowi/e no useful
purpose;

(H the class of persons from whom Taxing Masters cbaldecruited
should be extended; and

(9) the one-sixth rule should also apply to the taxatibbarristers’
fees (Mr. Lyons);

If the system of taxation was to continue, the ax@commendations

should be implemented (Chairman);

The present system of “no foal — no fee” shouldtioor® in operation;

The statutes on maintenance and champerty shoutel/bked;

Solicitors and barristers should not be preventeohfcharging fees on

a percentage basis, or on a contingency basis) any other basis;

There should not be a change to a mandatory U8-styltingency fee

system (Mr. Lyons);

An expanded system of civil legal aid would be veéegirable;
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A major orientation of law reform should be theuetion of
complexity and uncertainty, in order to reducehigh level of legal

costs (Chairman).

Solicitors and barristers should be permitted teegtise, subject to
rules limiting the content of advertisements;

The solicitors’ regulations prohibiting touting atiee attracting of
business unfairly should be abolished;

Fee advertising by solicitors and barristers showldbe prohibited;
Any prohibition on direct mailing or cold calling/lsolicitors and
barristers should be removed, subject to ruledihignicontent.

Legal personnel in employment

Employed barristers should be permitted, on bedfalieir employers,
to undertake conveyancing, to draw or prepare egglldocument, to
brief barristers directly, and to act as a barmrigtemselves, including
representation in the District Court;

Provided that he had completed a period of pupliagd was subject
to the jurisdiction of the Bar Council, the empldyarrister should be
entitled to represent his employer in the Circadl &uperior Courts;
Barristers should be permitted to be employed bgrobarristers and
by multi-national practices;

Barristers should be permitted to be employed ligismrs and by
multi-disciplinary practices (Mr. Lyons);

The distinction made by the Bar Council betweertisang barristers

and employed barristers should be amended.

Legal executives

A body should be empowered to permit the use lektisuch as legal
executive, but not to reserve functions, to persaitis suitable
education and experience (Chairman);
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There should not be created a new branch of tHegsion, though the
moves to improve the education and training ofllegacutives were
supported (Mr. Lyons);

The appearances which they made in court shoutddhdarised, and
consideration should be given to allowing the co$is legal executive
sent on behalf of a solicitor to be recoverableaurtbe free legal aid

scheme (Mr. Lyons).

Disciplinary procedures, compensation fund andllisitdor negligence

There should be lay representation on the dis@pfitbodies of the
Law Society and the Bar Council (or the King’s Inmsthe ratio of
one lay person to two lawyers, the lay personsghappointed by the
Minister for Justice;

The disciplinary committees should be empoweredkt with all
complaints and not just misconduct;

There should be restored to the Law Society sughepoto impose
penalties upon solicitors, short of suspensionyerg consistent with
the Constitution;

Disbarment of a barrister should be a matter feraburts;

There should be established an office of Legal Gislman, to deal
with complaints concerning both solicitors and lsaers;

The Legal Ombudsman should be an independent lzpipe

There should be an annual levy on all solicitord barristers to
provide funds for the office;

The Legal Ombudsman should have the power to putsét the
courts on behalf of a claimant (Chairman);

No such function should be conferred on the LegabGdsman (Mr.
Lyons).

Miscellaneous

Consideration should be given to the possibilityhef appointment of
solicitors as judges;
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- It was essential that the legal process undergemaing and
streamlining, with the greater use of modern mamege techniques
and computerisation;

- The jurisdiction of the Circuit and District Coughould be increased,

- The establishment of a Small Claims Court shouldxamined;

- The provision of sufficient resources and fundiagthe court system
by the State was essential,

- The solicitor’s lien should be ended (Chairman);

- Consideration should be given to dealing with peasijuries actions
in a tribunal, and to the introduction of a no faxdmpensation
system;

- Barristers should no longer wear wigs, but thereew® strong
feelings about the wearing of gowns, though theseewegarded as

peripheral issues.

In publishing the report, the Minister stated tthet Government had not taken any
decisions on the specific recommendations madehlbtin opportunity for debate
was being provided, and submissions concerningegpert from interested parties

were requested.

There have been a number of important developniemédation to the legal
profession, immediately prior to and since publaabf the report, which reflect
some of the recommendations made or views expréssbd report. In some cases,
there was relevant legislation, particularly th®4 $olicitors Act, but both the
solicitors’ and the barristers’ professions in diddi introduced changes, which might

also have been influenced by the coming into fofdde Competition Act, 1991.
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Amendments to the Solicitors Act, and Reqgulations

The Solicitors (Amendment) Act, 1994 (No. 27 of 43under the auspices of the
Minister for Justice, introduced far-reaching chesxto the conduct and regulation
of solicitors. The main innovations which reflatte concerns of the Commission

are outlined below, in the order which they appedhe Act, as follows:

(a) The Act provides that the re-named Law Societyreibhd can establish
committees which may include persons who are natits, as opposed to

excluding lay members as before.

(b) The Law Society was given power to investigate @andpose sanctions on a

solicitor for the provision of inadequate services.

(c) The Law Society was given power to investigate iamabse sanctions on a
solicitor who had issued a bill of costs whichthe view of the Society, was

excessive.

(d) The Act provided that the Minister could require ttaw Society to establish,
maintain and fund a scheme for the examinationiavektigation by an
independent adjudicator of any written complaintim#o the adjudicator,
from a member of the public concerning the handiipghe Society of a
complaint made to the Society about a solicitohe Tonsent of the Minister
is required for the appointment of any independeiudicator, who could not

be a practising solicitor, a member of the Societya practising barrister.

(e) The Act provided that the President of the High €ehould appoint a
Disciplinary Tribunal, consisting of not more thi@m practising solicitors,
and not more than five lay members, who were nlidigwrs or barristers.
(Previously there were no lay members on the Diiseipy Committee, which
consisted of present or former members of the 89ci@he Tribunal was to

sit in divisions comprising one lay member and sebcitor members.
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The Disciplinary Tribunal is empowered to enquiteithe conduct of a
solicitor on the ground of alleged misconduct, lo@ application of a person
or the Society, and the Tribunal reports to thetHupurt. If it finds
misconduct by a solicitor, the Tribunal may adasel admonish or censure
the solicitor, direct that the solicitor pay a storthe Compensation Fund,
direct that the solicitor pay a sum in restituttorany aggrieved party, and
award costs against the solicitor. Alternativéihe Tribunal may report on
their opinion as to the fitness or otherwise ofgbécitor to be a member of

the solicitors’ profession.

Following receipt of the report of the Tribunalethligh Court is empowered
to impose sanctions, including striking the soticioff the roll, suspending the
solicitor for a period or restricting the solicitbtom engaging in a particular
area of work, or censuring the solicitor and impgsk money penalty. The

Court may also order the payment of restitutioarig aggrieved party.

The Act requires the Society to publish annualfgimation about the
number and nature of complaints made to the Soaiatythose referred to the

Tribunal, and the outcome of investigations by Théunal.

Amended powers are given to the Tribunal regarthkong evidence, etc.
The Act provides that the Society may make regoatimaking provision for
professional indemnity cover, but solicitors wiél free to choose the insurer

from insurers approved of by the Society.

It provides that a solicitor shall not, without teitten consent of the Society,
commence practice as a sole practitioner unlesabdeen employed full-
time as a solicitor for a prescribed period noteexting three years.

Besides amending the requirements for admissi@nsadicitor and for
admission to apprenticeship, the Act amends theigioms for education and
examinations. In particular, it provides for thectety to arrange for the
provision of courses and the holding of examinatifmw the education or

training (or both), in association with any othedlg or institution, of persons
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seeking to be admitted as solicitors, or of sarsitor other persons. It also
provides for the provision of courses and the gdif examinations leading

to a joint or common qualification.

(m) The Act amends the provisions for exemptions facpsing barristers who
wish to become solicitors. This covers persons hdne practised as

barristers in the State for up to three years grdtian five years as before.

(n) It amends the exemptions for members of a corrafipgrprofession
(reciprocal provisions). This applies to a professn another jurisdiction,
other than an EC State, which, in the opinion ef$wociety, corresponds

substantially to the profession of solicitor.

(o) The Society is required to establish and maintaegaster of solicitors who
are willing to provide legal services to any pergdro is unable to obtain the
services of a solicitor to act for him in civil m®@edings against another

solicitor.

(p) The Act requires that a solicitor shall provide tent, after taking
instructions to provide legal services, with paraes in writing of the actual
charges, or an estimate of the charges, or ofdkis lon which charges are to
be made, and of the circumstances where the chagtbe required to pay the
costs of another party. It also prohibits a sticirom acting on the basis
that all or any part of the charges to the clieatta be calculated as a specific
percentage or proportion of any damages or otheieagayable to the

client. A solicitor must furnish the client withdetailed bill of costs.

(q) The Act amends previous provisions which allowezlSociety to make
regulations in respect of the professional practtoaduct and discipline of
solicitors. It provides that the Society shall pobhibit a solicitor from
charging less for a legal service than any chardeeoor remuneration
specified for that legal service by way of any sty scale or scales for the

time being in force.
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() The Act does not permit the Society to prohibitextiging by solicitors. The

Society may, however, prohibit advertising which:
(1) is likely to bring the solicitors’ profession inthsrepute; or
(2) is in bad taste; or
(3) reflects unfavourably on other solicitors; or
(4) contains an express or implied assertion by aismlithat he has
specialist knowledge in any area of law or practigperior to other
solicitors; or
(5) is false or misleading in any respect; or
(6) comprises or includes unsolicited approaches tgoangon with a
view to obtaining instructions in any legal matterr;
(7) is contrary to public policy.
The Act does not permit the Societprohibit the advertising of any
charge or fee by a solicitor for grevision of any specified legal
service. It allows the Society tok@aegulations, after two years,
prohibiting the advertising of arfyacge or fee by a solicitor for any
specified legal service, provided tih@ Minister consents because he is
satisfied that such regulations arthe public interest.
The Society is allowed to provide,rbgulations, that a solicitor who
satisfies the Society of his spestdtnowledge in a prescribed area of
law or practice may be permitted ésignate himself as having

specialist knowledge in that are¢awf or practice.

(s) The Society, with the concurrence of the Ministeeg after consultation

(t)

with the Minister for Enterprise and Employment,ynmaake regulations
providing for the management and control of bod@porate, that is

incorporated practices.

The Society, with the concurrence of the Minisédter consultation with the
Minister for Enterprise and Employment, may malgutations for the
sharing of fees between a solicitor and a persamig/hot a solicitor, and
between a solicitor and a member of a legal prajass another jurisdiction.
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(u) There are amendments to the restrictions on theingeof documents, etc.,
by non-solicitors:

(1) Legal services may be offered by EU lawyers, othen the
preparation of a formal document for obtainingetitb administer the
estate of a deceased person and the draftingasfreaf document
creating or transferring an interest in land.

(2) The Act allows for acts done by a barrister praagsn the State, and
for acts done by a barrister employed full-time¢ha State, in the
provision of conveyancing services for his employpeovided that the

employer is not a solicitor.

(v) The Act provided that the Minister may make regala authorising credit
unions to provide the following services:

(1) to draw up or prepare a will or other testamentkiryument; or

(2) to take instructions for a grant of probate or adstration; or

(3) to draw or prepare any papers on which to founabpose any such

grants.

The regulations may include provision inter alia, maximum rates or
scales of fees, costs or expenseshwhay be charged by credit unions
for the provision of the services. $lch regulations have been made.

Further changes in the law relating to solicitoesevmade in the Solicitors
(Amendment) Act, 2002 (No. 19 of 2002). Substariterations were made to the
provisions regarding advertising by solicitors. rt@m restrictions on the content of
advertisements are retained, so that an advertrgemest not be likely to bring the
solicitors’ profession into disrepute, be in bastéareflect unfavourably on other
solicitors, be false or misleading in any respecte contrary to public policy. Nor
must an advertisement contain a claim of speciatistvledge superior to that of
other solicitors, though the Society can make r&gis providing for the recognition
by the Society of specialist knowledge possessedl dwjicitor, which can be

advertised.

The 2002 Act also forbids the publication of anexigement in an inappropriate

location, defined as a hospital, clinic, doctotsgery, funeral home, cemetery,
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crematorium or other location of a similar characté limits references to, and
encouragement of, claims for damages for personaies. It provides that only
certain information can be included in an adventiset, such as name, address and
phone number, qualifications and experience, faatf@armation about the legal

services provided, and particulars of charges aad for any specified service.

The Act requires the Society, with the consentefMinister, to make regulations to
give effect to the provisions on advertising. Tdesgulations shall make provision,
inter alia, in respect of the manner of publication, andftinen, content and size of
advertisements, and for the specification of adsements which are not permitted.
They shall provide for restrictions on a solicitoaking unsolicited approaches for
business to persons. The Society is also empovenagke regulations prohibiting
the advertising of any charge or fee for the priovi®f any specified legal service,
provided the Minister approves and is satisfied thia is in the public interest. An
advertisement is defined to include any commuroecetd publicise or promote a
solicitor’s practice, whether oral or in writtenather visual form and whether

produced by electronic or other means.

The Society continues to be prevented from prahidpia solicitor from charging less
for a legal service than any charge or fee speciieder any enactment in force.

The 2002 Act also prohibits advertising by a penstwo is not a solicitor which
undertakes to provide a legal service for a fesn gareward directly related to the
provision of that service, or from encouraging riaifor damages for personal
injuries. An unqualified person remains prohibitemim acting as or pretending to be

a solicitor.

Amendments are also made in the 2002 Act in relgtche Disciplinary Tribunal.
The President of the High Court is empowered tamayup to 20 solicitor members
and up to ten lay members, compared to the maxirtenand five previously.
Further, at least 40% of solicitor of solicitor meens and of lay members had to be
men, and at least 40% had to be women. The proegdet out for the Tribunal are
also amended, and the maximum restitution is isg@a The powers of the Society

in relation to the investigation of complaints anelened.
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The Act also provides for facilitating the practimiethe profession of lawyer
throughout the European Economic Area and the S@Basdederation, particularly as
regards a Member State lawyer practising in andbiate.

The 1994 and 2002 Acts were followed by a numbeegtilations in the form of
Statutory Instruments.

Advertising by solicitors

As mentioned in connection with the Commission’p&¢€on Conveyancing and
Advertising by Solicitors, which was published @#8b, the Law Society made
regulations in respect of advertising by solicitor®ecember 1988 — Solicitors
(Advertising) Regulations, 1988 (S.l. No. 344 oB&%® In brief, these regulations
permitted a solicitor to advertise his serviceg,thay contained restrictions on the

content of advertisements, including a prohibitionthe advertising of fees.

The 1988 regulations were revoked and replacetdpolicitors (Advertising)
Regulations 1996 (S.I. No. 351 of 1996). The Ratohs stated that it was lawful
for a solicitor to advertise, but an advertisensd@uld not:
(a) be likely to bring the solicitors’ profession indgsrepute; or
(b) be in bad taste; or
(c) reflect unfavourably on other solicitors; or
(d) contain an express or implied assertion by a sofithat he has specialist
knowledge in any area of law or practice supenarsther solicitors (except as
allowed under any regulations made in relatiorpecglist knowledge); or
(e) be false or misleading in any respect; or
() comprise or include unsolicited approaches to arggn with a view to
obtaining instructions in any legal matter; or

(g) be contrary to public policy.

The regulations provide that an advertisement whadd the words “free” or “no foal

no fee” or other similar words would, in definedccimstances, be deemed to be an
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advertisement which was likely to bring the soticé profession into disrepute, and
to be in bad taste and to be false and misleadimgss the advertisement made it
clear whether or not the client would be liabledol costs incurred by the solicitor
and, in a contentious matter, that the client mightiable for the legal costs of
another party or parties. They also provided démaadvertisement which made
reference to a calamitous situation or event woeldleemed to be an advertisement
which was likely to bring the profession into disuée, and to be in bad taste and to
be contrary to public policy. Any breach of thgukations could be found by the
Disciplinary Tribunal to be misconduct, and therefsubject to sanctions and

penalties.

Following the 2002 Act, the 1996 regulations wexreoked and replaced by the
Solicitors (Advertising) Regulations, 2002 (S.I..Nd.8 of 2002). The regulations
state that it is lawful for a solicitor to advedjgut list the limitations on the right to
advertise. These are as laid down in the 2002iAciyding forbidding advertising in
an inappropriate location, limiting encouragemdrtersonal injuries damages

claims, and restricting the type of informatiorb®included in an advertisement.

The regulations allow for certain factual infornoatito be included in an
advertisement relating to a solicitor’s practiag;tsas hours of business,
gualifications of solicitors, details of premisesgrger of practices, authorship of
publications, etc. Information about other clientgransactions may be published
with the client’s consent and without exaggeratibthe solicitor’s involvement.
Advertisements may be published on television dioran the print media, by
circulation of material, and by way of public appeees. Advertisements may not,
however, be published on any form of transportthensame page as death notices in

a newspaper, or just before or after death noboamdio.

Where there is a reference in an advertisememdosbnal injuries”, the
advertisement must state that a solicitor may afmiutate fees or other charges as a
percentage or proportion of any award or settlem@atvertisements must not
contain a phrase such as “no win no fee” or anydwgrwhich might be construed as
meaning that legal services involving contentiousitess would be provided at no

cost to the client. Nor can advertisements incleal®oons, include dramatic or
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emotive words or pictures, make reference to anuédais event or situation, or refer

to the willingness to make hospital or home visits.

The regulations contain provisions on the size@mdent of advertisements. They
provide that, in specified circumstances, a comgation, such as a book, an article
or a speech, can be regarded as primarily intetalgive information on the law,
though there are occasions when the communicatiold cepresent publicity or
promotion. A direct, unsolicited approach to @it with a view to providing legal
services, is not permitted where it is likely tanigrthe solicitors’ profession into
disrepute. This is particularly the case whereaghygroach is made at an inappropriate
location, at the scene of an accident, or in or agaarda station, prison or

courthouse.

The regulations provide that the Society may ingast a possible breach of the
regulations, and it gives powers to the Societiatditate an investigation, including
recovering costs from a solicitor. If the alleganplaint is justified but not serious,
the Society may reprimand the solicitor. If theci®ty considers that the alleged
complaint is sufficiently serious, it can applytb@ Disciplinary Tribunal for an

inquiry into the conduct of the solicitor on thegnd of alleged misconduct.

Lay Representation

There are now lay members on the Registrar’s Coteendf the Law Society, which
is responsible for the investigation of complait®ut inadequate services, excessive

fees or misconduct by solicitors.

Professional Indemnity Insurance

In 1995, the Law Society made the Solicitors At854 to 1994 (Professional
Indemnity Insurance) Regulations, 1995 (S.I. N&® 81.1995). The principal
purpose of the regulations is to make provisiomfandatory professional indemnity
cover for solicitors. Solicitors applying to thaw Society must have a minimum
level of professional indemnity insurance coveonmporating approved indemnity

terms in respect of the civil liability owed by gitors to their clients in the provision
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by them of legal services. A Professional Indegnhisurance Committee is
established, and there is provision to set requergmfor an insurer to become a
qualified insurer to the satisfaction of the Sogief solicitor may choose any insurer
from the list of qualified insurers. There is afgovision for an Assigned Risks Pool
which is comprised of all qualified insurers whicdn, in certain circumstances,
provide the minimum level of professional indemnitgurance cover to solicitors

who cannot obtain it from an individual qualifiagsurer.

The Independent Adjudicator

The 1994 Act provided that the Law Society coulddspired to establish and fund a
scheme for the appointment of an independent acjtwh. This was done under the
Solicitors (Adjudicator) Regulations 1997 (S.l. N@6 of 1997). The task of the
independent adjudicator is to examine or investigaty complaint to the adjudicator,
by or on behalf of a client of a solicitor, agaitis Society, concerning the handling
by the Society of a complaint against that solicitprhe initial complaint to the
Society continues to be adjudicated by the Registzommittee of the Society,

except in the case of claims for grants out ofGoenpensation Fund).

The adjudicator is appointed and paid by the Spciéhe person appointed must not
be a practising solicitor, a member of the Socoets practising barrister, and must be
independent in the exercise of his functions. a#li@dicator is given powers to assist
this exercise, such as requiring the productiodaouments possessed by the Society,
attending meetings of the Registrar's Committed, stating in writing his

conclusions of fact and his recommendations. Tjedécator may review generally
the procedures of the Society in dealing with camas, and submits an annual report
on his activities to the Society for transmissiortite Minister and later publication.
The adjudicator may also try to resolve a complairan appropriate and reasonable

manner. The regulations specify circumstanceshiciwvthe adjudicator may not act.

The adjudicator may direct the Society to re-examnre-investigate the complaint,
or direct the Society to make application to thediplinary Tribunal for an inquiry
into the solicitor’'s conduct, or reject the comptai The Society is required to

respond to a direction of the adjudicator as s@opracticable. The regulations also
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describe situations in which the adjudicator magidienot to examine or investigate

a complaint, but he must give reasons for suclcesida.

Other Relevant Legislation

Appointment of Solicitors as Judges

Prior to the Commission’s report, whereas a pevaom had been a practising
solicitor or a practising barrister could be appeihas a justice of the District Court,
only a practising barrister could be appointed pglge of the Circuit Court and
higher Courts.

Under the Courts and Court Officers Act, 1995 (Bib.of 1995), it was provided that
a person who had been a practising barrister oactiping solicitor of not less than
ten years’ standing was qualified for appointmen& gudge of the Circuit Court. In
addition, in the case of a solicitor, service asdge of the District Court was deemed
to be practice as 